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Briefings  on  how  to  use  the  Federal  Register 

For  information  on  a  briefing  in  Washington,  DC,  see  the 
announcement  on  the  inside  cover  of  this  issue. 


Now  Available  Online 

Code  of  Federal  Regulations 

via 

GPO  Access 

( Selected  Volumes) 

S 

Free,  easy,  online  access  to  selected  Code  of  Federal 
Regulations  ( CFR )  volumes  is  now  available  via  GPO 
Access,  a  service  of  the  United  States  Government  Printing 
Office  (GPO).  CFR  titles  will  be  added  to  GPO  Access 
incrementally  throughout  calendar  years  1996  and  1997 
until  a  complete  set  is  available.  GPO  is  taking  steps  so 
that  the  online  and  printed  versions  of  the  CFR  will  be 
released  concurrently. 

The  CFR  and  Federal  Register  on  GPO  Access,  are  the 
official  online  editions  authorized  by  the  Administrative 
Committee  of  the  Federal  Register. 

•  '  #  ’<■  '' 

New  titles  and/or  volumes  will  be  added  to  this  online 
service  as  they  become  available. 

http://www.access.gpo.gov/nara/cfr 

For  additional  information  on  GPO  Access  products, 
services  and  access  methods,  see  page  II  or  contact  the 
GPO  Access  User  Support  Team  via: 

★  Phone:  toll-free:  1-888-293-6498 


it  Email:  gpoaccess@gpo.gov 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agriculture  Marketing  Service 

7  CFR  Part  80 
[FV-97-80-01] 

Regulation  Governing  the  Fresh  Irish 
Potato  Diversion  Program,  1996  Crop 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  interim  rule  sets  forth 
the  terms  of  the  Fresh  Irish  Potato 
Diversion  Program  for  the  1996  crop 
pursuant  to  clause  (2)  of  section  32  of 
the  Act  of  August  24, 1935,  as  amended. 
The  program  will  assist  fresh  Irish 
potato  growers  faced  with  oversupplies 
and  low  prices  by  diverting  potatoes  to 
charitable  institutions,  and  to  livestock 
feed. 

DATES:  This  rule  is  effective  May  29, 
1997.  Comments  must  be  received  by 
July  2, 1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action  to:  Susan  Proden, 
Acting  Chief,  Commodity  Procurement 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  P.O.  Box  96456,  room 
2548— South  Building,  Washington,  DC 
20090-6456.  All  written  submissions 
made  pursuant  to  this  rule  will  be  made 
available  for  public  inspection  in  room 
2548 — South  Building,  USDA,  between 
the  hours  of  8:00  a.m.  and  4:30  p.m. 
Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Gardei,  Assistant  Branch  Chief, 
room  2548 — South  Building,  USDA  or 
call  (202)  720-6391. 

SUPPLEMENTARY  INFORMATION: 
Regulatory  Requirements 

This  interim  final  rule  has  been 
reviewed  under  USDA  procedures 


established  in  accordance  with 
Executive  Order  12291  and 
Departmental  Regulation  No.  1512-1 
and  has  been  designated  as  “nonmajor”. 

It  has  been  determined  that  this  rule 
will  not  result  in:  (1)  An  annual  effect 
on  the  economy  of  $100  million  or 
more;  (2)  A  major  increase  in  costs  or 
prices  for  consumers,  individual ' 
industries,  federal,  state  or  local 
governments,  or  geographical  regions;  or 
(3)  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  United  States  based  enterprises  in 
domestic  or  export  markets. 

Executive  Order  12778 

This  interim  rule  has  been  reviewed 
under  USDA  procedures  established  in 
accordance  with  Executive  Order  12778 
Civil  Justice  Reform.  The  provisions  of 
the  interim  rule  do  not  preempt  state 
law  and  are  not  retroactive.  Before  any 
judicial  action  may  be  brought  regarding 
the  provisions  of  this  interim  rule  the 
appeal  and  mediation  procedure  in  7 
CFR  part  780  must  be  exhausted. 

Paperwork  Reduction  Act 

Information  collection  requirements 
contained  in  this  (part,  subpart)  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  in 
accordance  with  the  provisions  of  44 
U.S.C.  chapter  35,  and  have  been 
assigned  OMB  control  numbers  0560- 
0145. 

Regulatory  Flexibility  Act 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionally  burdened.  The 
Small  Business  Administration  (13  CFR 
121.1)  has  defined  small  agricultural 
producers  as  those  having  annual  gross 
revenue  for  the  last  three  years  of  less 
than  $500,000,  and  small  agricultural 
service  firms  are  defined  as  those  whose 
gross  annual  receipts  are  less  than 
$5,000,000.  Because  there  is  a 
preponderance  of  entities  shipping  fresh 
Irish  potatoes  that  meet  these  gross 
revenue  limitations  it  is  anticipated  that 


the  majority  of  the  program  participants 
could  be  classified  as  small  entities 
without  substantial  regulatory 
restriction.  Therefore  the  provisions  of 
the  RFA  are  not  applicable  and  no 
Regulatory  Flexibility  analysis  is 
required. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  state  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V.  Published  at  4  FR 
29115  (June  24, 1983). 

Unfunded  Mandates 

The  provisions  of  the  Unfunded 
Mandates  Reform  Act  of  1995  are  not 
applicable  to  this  rule  because  AMS  is 
not  required  by  5  U.S.C.  553  or  any 
other  provision  of  the  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this  rule. 

Interested  parties  are  invited  to 
submit  comments  with  respect  to  this 
action.  However,  pursuant  to  5  U.S.C. 
553,  it  is  found  and  determined  that, 
upon  good  cause,  it  is  impracticable, 
unnecessary  and  contrary  to  the  public 
interest  to  give  notice  prior  to  putting 
this  rule  into  effect,  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  calendar 
days  after  publication  in  the  Federal 
Register  because  marketing  is  in 
process,  the  commodity  is  perishable, 
and  program  effectiveness  would  be 
adversely  affected  by  undue  delay.  The 
crop  is  in  the  process  of  being  sent  to 
market  and  for  a  diversion  to  occur  the 
rule  must  be  made  effective 
immediately.  Written  comments  may  be 
submitted  within  30  calendar  days  of 
the  publishing  of  the  rule  in  the  Federal 
Register  and  will  be  considered  when 
the  rule  is  made  final. 

Executive  Order  12612 

It  has  been  determined  that  this  rule 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment  The 
provisions  contained  in  this  rule  will 
not  have  a  substantial  direct  effect  on 
States  or  their  political  subdivisions,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 
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Background 

Clause  (2)  of  section  32  of  the  Act  of 
August  24, 1935,  as  amended  (7  U.S.C. 
612c)  authorizes  the  Secretary  of 
Agriculture  to  “encourage  the  domestic 
consumption  of  such  [agricultural] 
commodities  or  products  by  diverting 
them,  by  the  payment  of  benefits  or 
indemnities  or  by  other  means,  from  the 
normal  channels  of  trade  and  commerce 
*  *  Section  32  also  authorizes  the 
Secretary  to  use  section  32  funds  “at 
such  times,  in  such  manner,  and  in  such 
amounts  as  the  Secretary  of  Agriculture 
finds  will  effectuate  substantial 
accomplishment  of  any  one  or  more  of 
the  purposes  of  this  section.” 
Furthermore,  “determinations  by  the 
Secretary  as  to  what  constitutes 
diversion,  and  what  constitutes  normal 
channels  of  trade  and  commerce,  and 
what  constitutes  normal  production  for 
domestic  consumption  shall  be  final.” 

According  to  crop  storage  reports,  on 
May  1, 1997,  fresh  white  Irish  potatoes 
and  russet  potatoes  stored  in  15  states 
were  32  percent  above  the  stocks  on 
May  1, 1996.  Storage  reports  for  May  1, 
1997,  indicate  that  the  production  of 
fresh  Irish  potatoes  is  up  65  percent 
from  the  same  period  in  1996.  Based  on 
these  statistics  and  other  market  factors, 
the  Secretary  has  determined  that  the 
fresh  Irish  potato  1996  crops  are  in 
surplus  supply  and  that  the  domestic 
consumption  of  such  potatoes  will  be 
encouraged  by  using  section  32  funds  to 
divert  the  fresh  Irish  potatoes  from  the 
normal  channels  of  trade  and  commerce 
under  a  Fresh  Irish  Potato  Diversion 
Program.  This  fresh  Irish  potato 
diversion  program  encompasses  all 
types  and  varieties  of  potatoes  (except 
sweet  potatoes)  of  U.S.  Grade  No.  2 
(fairly  clean)  and  U.S.  Grade  No.  2 
Processing,  including  varieties 
commonly  used  for  processing, 
chipping  and  table  stock.  Due  to  a  need 
for  expediency  in  implementing  the 
Fresh  Irish  Potato  Diversion  Program 
and  concern  about  undue  delay  in 
conducting  environmental  analysis  and 
impact  studies  on  composting,  this 
program  is  limited  to  charitable 
institutions  and  livestock  feed. 

The  price  established  for  fresh  Irish 
potatoes  destined  for  animal  feed  will 
include  all  costs  including 
transportation.  The  price  established  for 
fresh  Irish  potatoes  destined  for  use  by 
charitable  institutions  will  cover  all 
costs  except  transportation.  USDA  will 
arrange  and  pay  for  the  transportation 
costs  between  the  grower  and  the 
charitable  institution  because  it  is  in  a 
better  position  than  the  grower  to 
efficiently  and  effectively  match  the 


grower  with  the  charitable  institutions 
already  identified  by  USDA. 

List  of  Subjects  in  7  CFR  Part  80 

Administrative  practice  and 
procedures,  Agriculture,  Agricultural 
commodities,  Reporting  and  record 
keeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  80  is  amended  as 
follows: 

1.  In  Part  80,  Subpart  A  is  revised  to 
read  as  follows: 

PART  80— FRESH  IRISH  POTATO 
DIVERSION  PROGRAM 

Subpart  A— Fresh  Irish  Potato— Diversion 
Program 

Sec. 

80.1  Applicability. 

80.2  Administration. 

80.3  Definitions. 

80.4  Length  of  program. 

80.5  Rate  of  payment. 

80.6  Eligibility  for  payment 

80.7  Application  and  approval  for 
participation. 

80.8  Inspection  and  certificate  of  diversion. 

80.9  Claim  for  payment. 

80.10  Compliance  with  program  provisions. 

80.11  Inspection  of  premises. 

80.12  Records  and  accounts. 

80.13  Offset  and  assignment. 

80.14  Appeals. 

Authority:  7  U.S.C.  612c. 

Subpart  A— Fresh  Irish  Potato- 
Diversion  Program  ' 

$80.1  Applicability. 

In  order  to  encourage  the  domestic 
consumption  of  the  1996  crop  of  fresh 
Irish  potatoes  by  diverting  them  from 
normal  channels  of  trade  and 
commerce,  the  Secretary  of  Agriculture, 
pursuant  to  the  authority  conferred  by 
section  32  of  the  Act  of  August  24, 1935, 
as  amended  (7  U.S.C.  612c)  (Section  32), 
will  make  payment  to  producers  who 
divert  fresh  Irish  potatoes  that  they 
produced  by  donating  them  to 
charitable  institutions  for  human 
consumption  or  by  using  such  fresh 
Irish  potatoes  as  livestock  feed  in 
accordance  with  the  terms  and 
conditions  set  forth  herein. 

$80.2  Administration. 

The  program  will  be  administered 
under  the  general  direction  and 
supervision  of  the  Director,  Fruit  and 
Vegetable  Division,  Agricultural 
Marketing  Service  (AMS),  United  States 
Department  of  Agriculture  (USDA),  and 
will  be  implemented  by  the  Farm 
Service  Agency  (FSA).  AMS,  FSA,  or 
their  authorized  representatives  do  not 
have  authority  to  modify  or  waive  any 
of  the  provisions  of  this  subpart. 


$80.3  Definitions. 

Application  means  Form  FSA- 11 7. 

Charitable  institutions  means  those 
organizations  which  offer  food,  housing, 
and  other  necessities  to  low  income, 
homeless,  or  other  persons  in  need  of 
assistance  in  obtaining  basic  sustenance. 

Diversion  means  the  delivery  of 
potatoes  to  an  eligible  outlet. 

Eligible  outlet  means  charitable 
institutions  or  livestock  feeding 
operations. 

Fresh  Irish  Potatoes  means  the  1996 
crop  of  all  types  and  varieties  of 
potatoes  (except  sweet  potatoes)  fit  for 
human  consumption  and  produced  and 
stored  in  the  United  States. 

Invoice  and  certificate  of  inspection 
and  diversion  means  Form  FSA-118. 

Producer  means  an  individual, 
partnership,  association,  or  corporation 
located  in  the  United  States  who  grows 
potatoes  for  market  and  is  in  possession 
of  such  potatoes  as  of  the  date  of  May 

29, 1997,  and  whose  Form  FSA-117  has 
been  approved  by  USDA. 

$80.4  Length  of  program. 

This  program  will  be  effective  May 

29. 1997,  and  will  continue  until  July 

28. 1997.  Producers  diverting  potatoes 
to  charitable  institutions  must  file  an 
application  at  the  FSA  office 
responsible  for  the  county  in  which  the 
farm  is  located  for  FSA  purposes  within 
the  first  ten  Federal  Government 
business  days  following  the  effective 
date  of  this  program.  Producers 
diverting  potatoes  to  livestock  feed  must 
file  an  application  at  such  office  no  later 
than  July  28, 1997. 

$80.5  Rate  of  payment 

(a)  The  rate  of  payment  for  potatoes 
for  charitable  institutions  will  be  $1.50 
per  hundredweight  for  fresh  Irish 
potatoes.  All  eligible  fresh  Irish  potatoes 
intended  for  donation  to  charitable 
institutions  must:  Meet  U.S.  Grade  No. 

2  (fairly  clean)  requirements  as  certified 
by  the  AMS  or  the  Federal-State 
Inspection  Service;  be  in  a  quantity  of 
40,000  pounds  net  or  a  multiple  of 
40,000  pounds  net;  be  in  50  pound  bags 
or  cases  and  be  palletized.  Only 
transportation  costs  associated  with 
donations  to  charitable  institutions  may 
be  arranged  for  and  paid  by  USDA. 
USDA  will  make  no  other  payment  with 
respect  to  such  potatoes. 

(o)  Livestock  feed  payments  will  be 
$.75  per  hundredweight  for  U.S.  Grade 
No.  2  Processing  potatoes  when  whole 
as  certified  by  AMS  or  the  Federal-State 
Inspection  Service.  Payment  will  not  be 
made  for  any  fractional  part  of  a 
hundredweight  not  meeting  grade 
requirements.  All  arrangements  and 
costs  for.  U.S.  grading  and  inspection; 
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processing,  and  transportation,  as  well 
as  identifying  the  livestock  feed 
recipient  will  be  included  in  the  $.75 
per  hundredweight  payment.  USDA  will 
make  no  other  payment  with  respect  to 
such  potatoes. 

§  80.6  Eligibility  for  payment 

(a)  To  the  extent  applications  for 
payment  do  not  exceed  $9  million, 
payments  will  be  made  under  this 
program  to  any  producer  of  fresh  Irish 
potatoes  who: 

(1)  Provides  fresh  Irish  potatoes  that 
are  free  from  any  water  damage  and: 

(1)  If  intended  for  human 
consumption,  meet  the  requirements  of 
7  CFR  51.1540-51.3006  U.S.  Grade  No. 

2  (fairly  clean);  or 

(ii)  If  intended  for  livestock  feed,  meet 
the  requirements  of  7  CFR  51.3410- 
51.3418  U.S.  Grade  No.  2  Processing 
when  whole,  and  are  cut,  chopped 
sliced,  gouged,  crushed,  ensiled,  or 
cooked  to  the  degree  that  the  potatoes 
are  readily  and  obviously  identifiable  as 
having  been  rendered  unsuitable  to 
enter  into  normal  channels  of  trade  and 
commerce  as  determined  by  FSA  or  its 
representative; 

(2)  Executes  and  files  Form  FSA-117 
with  the  FSA  county  office  responsible 
for  the  county  where  the  producer’s 
farm  is  located  for  FSA  program 
purposes; 

(3)  Receives  approval  for  their 
application; 

(4)  Completes  form  FSA-118  and 
whose  fresh  Irish  potatoes  are  shipped 
in  accordance  with  this  regulation; 

(5)  Diverts  fresh  Irish  potatoes  after 
the  date  the  Form  FSA-117  is  approved 
by  USDA  before  July  28, 1997. 

(6)  Files  a  claim  as  provided  in 
§80.10;  and 

(7)  Complies  with  all  other  terms  and 
conditions  in  this  subpart. 

(b)  In  the  event  applications  for 
participation  in  the  program  authorized 
by  this  subpart  exceed  $9  million, 

USDA  shall,  at  its  sole  discretion, 
determine  which  applications  to  accept 

§80.7  Application  and  approval  for 
participation. 

(a)  The  applications  will  be  reviewed 
by  the  FSA  in  the  order  shown  on  the 
FSA  register  located  at  the  respective 
FSA  county  office  and  will  be  approved 
taking  into  account  the  availability  of 
funds,  for  each  method  of  diversion; 

(b)  An  approved  Form  FSA-117  may 
be  modified  or  amended  with  the 
consent  of  the  applicant  and  the  duly 
authorized  representative  of  AMS  or 
FSA  provided  that  such  modification  or 
amendment  does  not  conflict  with  the 
provisions  of  this  subpart;  and 

(c)  Copies  of  the  applicable  U.S.  grade 
standards  and  the  application  for 


participation  in  the  Fresh  Irish  Potato 
Diversion  Program  can  be  obtained  from 
the  local  county  FSA  office. 

§  80.8  Inspection  and  certificate  of 
diversion. 

Prior  to  diversion  of  potatoes  to  a 
charitable  institution,  the  fresh  Irish 
potatoes  must  be  inspected  by  an 
inspector  authorized  or  licensed  by  the 
USDA  to  inspect  and  certify  the  class, 
quality,  and  condition  of  fresh  Irish 
potatoes.  The  producer  will  be 
responsible  for  requesting  and  arranging 
for  inspection.  For  charitable 
institutions  the  product  must  be 
Positive  Lot  Identification  (PLI)  or 
certified  by  USDA  grading  personnel  at 
time  of  loading.  With  respect  to  potatoes 
diverted  for  livestock  feed,  the  producer 
must  furnish  to  FSA  such  scale  tickets, 
weighing  facilities,  or  volume 
measurements  as  determined  by  the 
inspector  to  be  necessary  for 
ascertaining  the  net  weight  of  the 
potatoes  being  diverted. 

§80.9  Claim  for  payment 

(a)  In  order  to  obtain  payment  for 
shipments  to  charitable  institutions,  the 
producer  must  submit  to  the  county 
FSA  office  which  approved  the 
application:  a  properly  executed  Form 
FSA-118;  a  copy  of  the  Notice  to 
Deliver  sent  from  FSA,  Kansas  City 
Commodity  Office,  Kansas  City, 
Missouri;  a  bill  of  lading  showing 
shipment  was  made.  All  such  claims 
must  be  filed  no  later  than  30  days  after 
the  termination  date  specified  in  the 
applicable  approved  application.  For 
those  potatoes  which  fail  to  meet  the 
definition  of  fresh  Irish  potatoes 
provided  in  §  80.3  or  the  eligibility 
requirements  of  §  80.6,  the  producer 
may  request  an  appeal  inspection; 
however,  payment  of  the  truck 
detention  and  storage  charges  will  be 
the  responsibility  of  the  producer. 

(b)  Livestock  feed  payments  will  be 
based  on  the  percentage  of  the  offered 
fresh  Irish  potatoes  meeting  U.S.  Grade 
No.  2  Processing.  In  order  to  obtain 
payment  the  producer  must  submit  to 
the  county  FSA  office  which  approved 
the  application  a  properly  executed 
FSA-118,  and  a  livestock  feed  recipient 
delivery  receipt  indicating 
hundredweight  received,  the  date  and 
name,  address,  and  telephone  number  of 
the  recipient 

§80.10  Compliance  with  program 
provisions. 

If  USDA  determines  that  any 
provisions  of  the  application  or  of  these 
regulations  has  not  been  complied  with, 
whether  by  the  producer,  charitable 
institution,  or  livestock  feeder,  or  that 


any  quantity  of  fresh  Irish  potatoes 
diverted  under  this  program  was  not 
used  exclusively  for  donation  to 
charitable  institutions  or  livestock 
feeders  (whether  such  failure  was 
caused  directly  by  the  producer  or  by 
any  other  person  or  persons),  the 
producer  will  not  be  entitled  to 
diversion  payments  in  connection  with 
such  fresh  Irish  potatoes,  must  refund 
any  USDA  payment  made  in  connection 
with  such  fresh  Irish  potatoes,  and  will 
also  be  liable  to  USDA  for  any  other 
damages  incurred  as  a  result  of  such 
failure  to  use  the  fresh  Irish  potatoes 
exclusively  for  donation  to  charitable 
institutions  or  for  use  as  livestock  feed. 
The  USDA  may  deny  any  producer  the 
right  to  participate  in  this  program  or 
the  right  to  receive  payments  in 
connection  with  any  diversion 
previously  made  under  this  program,  or 
both,  if  USDA  determines  that: 

(a)  The  producer  has  failed  to  use  or 
caused  to  be  used  any  quantity  of  fresh 
Irish  potatoes  diverted  under  this 
program  exclusively  for  donation  to 
charitable  institutions  or  livestock  feed, 
whether  such  failure  was  caused 
directly  by  the  producer  or  by  any  other 
person  or  persons; 

(b)  The  producer  has  not  acted  in 
good  faith  in  connection  with  any 
transaction  under  this  program;  or 

(c)  The  producer  has  failed  to 
discharge  fully  any  obligation  assumed 
by  him  under  thin  program. 

§80.11  Inspection  of  premises. 

The  producer,  charitable  institution, 
or  livestock  feeder  must  permit 
authorized  representatives  of  USDA,  at 
any  reasonable  time,  to  have  access  to 
their  premises  to  inspect  and  examine 
such  fresh  Irish  potatoes  as  are  being 
diverted  or  stored  for  diversion,  and  to 
inspect  and  examine  the  facilities  for 
diverting  fresh  Irish  potatoes  to 
determine  compliance  with  the 
provisions  of  this  program. 

§80.12  nacords  and  accounts. 

The  producer,  charitable  institution, 
or  livestock  feeder  participating  in  this 
program  must  keep  accurate  records  and 
accounts  showing  the  details  relative  to 
the  diversion  and  livestock  feeding  of 
the  fresh  Irish  potatoes.  The  producer, 
charitable  institution,  or  livestock  feeder 
must  permit  authorized  representatives 
of  USDA  and  the  General  Accounting 
Office  at  any  reasonable  time  to  inspect, 
examine,  and  make  copies  of  such 
records  and  accounts  to  determine 
compliance  with  provisions  of  this 
program;  such  records  and  accounts 
must  be  retained  for  three  years  after  the 
date  of  last  payment  to  the  producer 
under  the  program,  or  for  two  years  after 
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date  of  audit  of  records  by  USDA  as 
provided  herein,  whichever  is  the  later. 

$  80.1 3  Offset  and  assignment. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  below,  any  payment 
or  portion  thereof  due  any  person  shall 
be  allowed  without  regard  to  questions 
of  title  under  state  law,  and  without 
regard  to  any  claim  or  lien  against  the 
crop  or  proceeds  thereof  in  favor  of  the 
owner  or  any  other  creditor,  except  for 
statutory  liens  belonging  to  agencies  of 
the  U.S.  Government.  The  regulations 
governing  offsets  and  withholdings 
found  at  7  CFR  part  3  shall  be 
applicable  to  such  payments. 

(b)  Assignments.  Assignments  will  be 
done  in  accordance  with  Form  FSA- 
117. 

$80.14  Appeals. 

Appeals  under  this  part  will  be  in 
accordance  with  7  CFR  part  780. 

Dated:  May  28, 1997. 

Lon  Hatamiya, 

Administrator. 

[FR  Doc.  97-14273  Filed  5-29-97;  8:45  am] 

BHJJNQ  CODE  341 0-02 -P 

DEPARTMENT  OF  AGRICULTURE 
Food  and  Consumer  Service 
7  CFR  Parts  272  and  275 
[Arndt  No.  366] 

R1N  0584-AB75 

Food  Stamp  Program:  Quality  Control 
Provisions  of  the  Mickey  Leiand 
Childhood  Hunger  Relief  Act 

AGENCY:  Food  and  Consumer  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  On  June  23, 1995  the 
Department  of  Agriculture  published 
proposed  changes  to  Food  Stamp 
Program  regulations  based  on  section 
13951  of  the  Mickey  Leiand  Childhood 
Hunger  Relief  Act  This  final  rule 
addresses  significant  comments 
received  in  response  to  the  regulatory 
changes  proposed  in  the  rule  published 
June  23, 1995,  and  finalizes  regulatory 
changes  to  the  quality  control  system  of 
the  Food  Stamp  Program  in  the 
following  areas:  timeframes  for 
completion  of  all  review  activity, 
exclusion  of  variances  resulting  from 
the  application  of  new  regulations,  the 
tolerance  level  for  excessive  error  rates, 
the  calculation  of  liability  amounts, 
interest  charges  on  liability  amounts, 
good  cause  relief  from  liabilities,  and 
the  authority  of  the  Administrative  Law 


Judges  to  determine  good  cause.  These 
changes  will  enhance  the  efficiency  and 
equity  of  the  quality  control  system. 
DATES:  Effective  Dates:  Section  13971  of 
the  Mickey  Leiand  Childhood  Hunger 
Relief  Act  sets  effective  dates  for  the 
various  provisions  of  the  Leiand  Act 
addressed  in  this  rule.  The  amendment 
to  7  CFR  275.12(d)(2)(vii)  was  effective 
October  1, 1992.  The  amendments  to  7 
CFR  275.23(e)(4),  and  newly  designated 
(e)(5),  (e)(7),  (e)(9),  and  (e)(10)(i)  were 
effective  October  1, 1991.  The 
amendments  to  7  CFR  272.1(g),  275.3(c) 
(Introductory  text),  275.3(c)(l)(iii), 
275.11(g),  275.23(dXlHiii),  275.23(e)(1), 
and  newly  designated  275.23(e)(8)(i)(D), 
275.23(e)(8)(ii),  275.23(e)(8)(iii)(A), 
275.23(e)(8)(iii)(B),  and  275.23(e)(ll)(iii) 
are  effective  July  2, 1997.  The 
provisions  of  §  275.3(c)(4)  will  become 
effective  after  approval  by  OMB. 

Implementation  Dates:  With  the 
exception  of  the  provisions  contained  in 
7  CFR  275.3(c)(4)  [Arbitration], 
275.23(e)(5)  [State  agencies’  liabilities 
for  payment  error-Fiscal  Year  1992  and 
beyond],  and  newly  designated 
275.23(e)(7)  [Good  Cause],  and 
275.23(e)(9)  [Timeframes],  all  provisions 
of  this  rule  shall  be  implemented  July  2, 
1997.  The  provisions  contained  in 
§§  275.3(c)(4),  275.23(e)(5),  and  newly 
designated  275.23(e)(7),  and  275.23(e)(9) 
shall  be  implemented  after  approval  of 
the  provisions  of  §§  275.3(c)(4)  and 
newly  designated  275.23(e)(7)  by  OMB 
under  the  Paperwork  Reduction  Act  of 
1995. 

OMB  Submissions:  The  provisions 
contained  in  7  CFR  275.3(cX4),  and 
newly  designated  275.23(e)(7)  shall  be 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
Paperwork  Reduction  Act  of  1995.  FCS 
will  publish  a  notice  in  the  Federal 
Register  announcing  the  effective  and 
implementation  dates,  which  will  be 
dates  occurring  after  the  publication 
date  of  that  notice.  FCS  can  not  issue 
billing  letters  for  the  review  periods  of 
Fiscal  Years  1992  and  beyond  until  such 
time  as  these  provisions  have  been 
implemented  by  the  publication  of  the 
notice. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
H.  Knaus,  Chief,  Quality  Control 
Branch,  Program  Accountability 
Division,  Food  and  Consumer  Service, 
USDA,  3101  Park  Center  Drive,  Room 
904,  Alexandria,  Virginia  22302,  (703) 
305-2472. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
significant  and  was  reviewed  by  the 


Office  of  Management  and  Budget  under 
Executive  Order  12866. 

Executive  Order  12372 

The  Food  Stamp  Program  is  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  No.  10.551.  For  the 
reasons  set  forth  in  the  final  rule  at  7 
CFR  3015,  Subpart  V  and  related  notice 
(48  FR  29115,  June  24, 1983),  this 
Program  is  excluded  from  the  scope  of 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Executive  Order  12988 

This  action  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  is  intended  to  have 
preemptive  effect  with  respect  to  any 
state  or  local  laws,  regulations  or 
policies  which  conflict  with  its 
provisions  or  which  would  otherwise 
impede  its  full  implementation.  This 
rule  is  not  intended  to  have  retroactive 
effect  unless  so  specified  in  the 
“Implementation”  section  of  this 
preamble.  Prior  to  any  judicial  challenge 
to  the  provisions  of  this  final  rule  or  the 
application  of  its  provisions,  all 
applicable  administrative  procedures 
must  be  exhausted.  In  the  Food  Stamp 
Program  the  administrative  procedures 
are  as  follows:  (1)  For  program  benefit 
recipients — State  administrative 
procedures  issued  pursuant  to  7  U.S.C. 
2020(e)(10)  and  7  CFR  273.15;  (2)  for 
State  agencies — administrative 
procedures  issued  pursuant  to  7  U.S.C. 
2023  set  out  at  7  CFR  276.7  (for  rules 
related  to  non-QC  liabilities)  or  Part  283 
(for  rules  related  to  QC  liabilities);  (3) 
for  program  retailers  wholesalers — 
administrative  procedures  issued 
pursuant  to  7  U.S.C.  2023  set  out  at  7 
CFR  278.8. 

Regulatory  Flexibility  Act 

This  action  has  been  reviewed  with 
regard  to  the  requirements  of  the 
Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  Sec.  601  through  612).  William  E. 
Ludwig,  Administrator  of  the  Food  and 
Consumer  Service,  has  certified  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
requirements  will  affect  State  and  local 
agencies  that  administer  the  Food 
Stamp  Program. 

Paperwork  Reduction  Act 

This  final  rule  contains  information 
collection  requirements  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13). 
The  reporting  and  recordkeeping  burden 
associated  with  the  Food  Stamp 
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Program  Quality  Control  System  is 
approved  under  OMB  No.  0584-0303. 
The  burden  for  the  Quality  Control 
System  is  estimated  to  average  10.4 
hours  per  response.  There  are  53 
respondents.  This  is  an  increase  of  5246 
horns  from  the  previously  approved 
burden. 

The  Quality  Control  System  contains 
procedures  for  resolving  differences  in 
review  findings  between  State  agencies 
and  FCS.  This  is  referred  to  as  the 
arbitration  process.  Section  7  CFR 
275.3(c)  of  this  rule  modifies  the  current 
arbitration  process.  We  believe  that  the 
modifications  made  by  this  rule  to  the 
arbitration  process  do  not  represent  an 
increase  in  burden  from  current 
practice. 

The  Quality  Control  System  contains 
procedures  which  provide  relief  for 
State  agencies  from  all  or  a  part  of  a 
quality  control  liability  when  a  State 
agency  can  demonstrate  that  a  part  or  all 
of  an  excessive  error  rate  was  due  to  an 
unusual  event  which  had  an 
uncontrollable  impact  on  the  State 
agency’s  payment  error  rate.  Section  7 
CFR  275.23(e)(7)  of  this  rule  modifies 
the  current  good  cause  process.  We 
believe  that  the  modifications  made  by 
this  rule  to  the  good  cause  process  do 
not  represent  an  increase  in  burden 
from  current  practice. 

FCS  will  solicit  comment  on  these 
information  collections  through  a 
separate  notice  published  in  the  Federal 
Register. 

Background 

On  June  23. 1995  (60  FR  32615)  the 
Department  of  Agriculture  (the 
“Department”)  proposed  regulations  to 
amend  the  food  stamp  quality  control 
(“QC”)  system,  based  on  mandatory 
changes  contained  in  section  13951  of 
the  Mickey  Leland  Childhood  Hunger 
Relief  Act  (the  “Leland  Act”),  Chapter  3, 
Title  Xm  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993  (Pub.  L.  103- 
66),  which  revised  sections  13(a)(1), 
14(a),  and  16(c)  of  the  Food  Stamp  Act 
of  1977,  as  amended  (the  “Act”).  A  full 
explanation  of  the  rationale  and  purpose 
of  these  regulatory  changes  was 
provided  in  the  preamble  of  the 
proposed  rulemaking.  The  Department 
received  comment  letters  from  thirty- 
four  organizations  concerning  the 
proposed  rule.  The  preamble  of  this 
final  rule  deals  with  significant  issues 
raised  by  commenters  and  the  changes 
made  as  a  result  of  comments.  It  is 
recommended  that  the  reader  reference 
the  proposed  rulemaking,  as  well  as  this 
final  rulemaking  for  a  more  complete 
understanding  of  the  regulatory  changes 
that  the  Department  is  implementing. 


Validation  of  State  Agency  Error 
Rates— §  275.3(c) 

Nineteen  organizations  provided 
comments  on  the  proposed  regulatory 
change  to  §  275.3(c)  regarding  the 
requirement  that  Food  and  Consumer 
Service  (“FCS”)  Regional  Offices  assist 
State  agencies  in  completing  active  case 
reviews  that  State  agencies  were  unable 
to  complete  due  to  refusal  on  the  part 
of  a  household  to  cooperate  with  the 
State  agency  QC  reviewer.  Seventeen  of 
the  commenters  supported  the  proposed 
change  making  Federal  assistance  in 
completing  these  cases  optional.  FCS 
Regional  Offices  would  only  assist  a 
State  agency  in  attempting  to  complete 
a  refusal-to-cooperate  case  at  the  request 
of  the  State  agency.  One  commenter 
opposed  the  proposal,  stating  that  FCS 
should  either  assist  100%  of  the  time,  or 
not  at  all.  The  commenter’s  concern  was 
the  potential  for  bias  which  could  be 
introduced  into  the  quality  control 
system  by  allowing  State  agencies  to 
pick  which  cases  FCS  would  assist  the 
State  agency  in  completing.  One 
commenter  was  neither  in  favor  of,  nor 
opposed  to  the  proposal.  This 
commenter  requested  clarification  that 
FCS  would  continue  to  review  cases 
that  are  dropped  for  refusal-to-cooperate 
to  determine  whether  the  case  was 
appropriately  dropped.  The  commenter 
was  concerned  that  some  states  might 
use  an  unsupervised  system  of  drops  in 
a  way  that  biases  the  sample.  The 
Department  has  considered  the 
comments  and  decided  to  adopt  the 
provision  as  proposed.  FCS  Regional 
Offices  will  continue  the  current 
practice  of  reviewing  all  cases  disposed 
of  by  State  agencies  as  Not  Subject  to 
Review,  or  Not  Completed  (including 
those  disposed  of  as  Not  Completed  due 
to  refusal  by  the  household  to  cooperate 
with  a  State  agency  reviewer)  in  order 
to  insure  the  validity  of  the  disposition. 
It  is  felt  that  the  continued  monitoring 
of  “drop”  cases  will  prevent  the 
possibility  of  any  bias  in  the  QC  system. 
Only  upon  the  specific  request  of  the 
State  agency  will  FCS  attempt  to  gain 
the  cooperation  of  such  households. 

Arbitration — §  275.3(c)(4) 

All  thirty-four  organizations 
submitting  comments  provided  remarks 
on  the  proposed  regulatory  change  to 
§  275.3(c)(4)  regarding  the  system  for 
arbitrating  differences  between  State 
agency  and  Federal  findings  and/or 
disposition  in  quality  control  reviews. 
All  the  commenters  were  opposed  to 
some  aspect  of  the  proposed  changes  to 
the  system.  Under  current  procedures,  a 
State  agency  which  disagrees  with  the 
FCS  review  findings  for  an  individual  ~ 


case  has  a  maximum  of  28  calendar  days 
after  receipt  of  the  Federal  findings  to 
request  reevaluation  of  the  Federal 
findings  by  a  Regional  arbitrator.  The 
Regional  arbitrator  has  30  days  from  the 
date  of  such  a  request  to  determine  the 
correctness  of  the  Federal  findings  or  to 
notify  the  State  agency  of  the  status  of 
the  arbitration  case.  A  State  agency 
which  disagrees  with  a  Regional 
arbitrator’s  review  findings  for  an 
individual  case  has  a  maximum  of  28 
calendar  days  after  receipt  of  the 
Regional  arbitrator’s  decision  to  request 
a  reevaluation  of  the  Regional 
arbitrator’s  decision  by  a  National 
arbitrator.  The  National  arbitrator  has  no 
established  time  limit  for  rendering 
decisions  on  the  correctness  of  the 
Regional  arbitrator’s  findings.  Section 
13951  of  the  Leland  Act  amends  the 
Food  Stamp  Act  by  specifying  that  “not 
later  than  180  days  after  the  end  of  the 
fiscal  year  [March  29th,  or  March  28th 
in  leap  years],  the  case  review  and  all 
arbitrations  of  State-Federal  difference 
cases  shall  be  completed.”  The 
Department  concluded  that  the 
deadlines  mandated  by  the  Leland  Act 
for  the  completion  of  arbitration  for  a 
fiscal  year  could  not  be  achieved 
without  a  restructuring  of  the  arbitration 
system. 

The  Department  proposed  to  replace 
the  two-tier  arbitration  process  with  a 
one-tier  arbitration  system  which  would 
require  State  agencies  to  submit  requests 
for  arbitration  to  their  appropriate  FCS 
Regional  offices  within  10  days  of 
receipt  of  the  Federal  QC  findings  for  a 
case.  The  FCS  Regional  office  QC  staff 
would  be  permitted  to  submit  to  the 
arbitrator(8)  a  response  to  the  State 
agency’s  request  either  agreeing  with  the 
State  agency  or  explaining  why  the  State 
agency’s  position  was  incorrect  The 
arbitrator's)  would  be  allowed  a 
maximum  of  35  calendar  days  from  the 
date  a  request  is  received  to  render  a 
decision  regarding  the  accuracy  of  the 
Federal  QC  findings  and  disposition  in 
a  case. 

Thirteen  commenters  specifically 
indicated  that  they  opposed  a  one-tier 
system.  Four  commenters  supported  a 
one-tier  system,  although  all  suggested 
some  modification  to  the  one-tier 
system  that  was  proposed.  Six 
commenters  indicated  that  a  one-tier 
system  should  be  at  the  national  level. 
One  commenter  indicated  a  preference 
for  one-tier  at  the  Regional  Office  level. 
Ten  commenters  proposed  an 
arbitration  system  similar  to  the  AFDC 
Program  with  informal  resolution  at  the 
regional  level  and  formal  arbitration  by 
a  panel  at  the  national  level.  The 
Department  has  considered  these 
comments  and  decided  that  it  must 
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adopt  a  one-tier  system,  with  certain 
modifications  as  discussed  in  the 
following  paragraphs.  The  Department 
has  determined  that  the  deadlines 
mandated  by  section  13951  of  the 
Leland  Act  do  not  provide  sufficient 
time  for  a  two-tier  system  of  arbitration, 
or  an  arbitration  panel.  In  regards  to  the 
matter  of  whether  arbitration  will  be 
conducted  at  the  Regional  Office  or 
National  Office  level,  the  Department 
has  decided  to  leave  the  language  in  the 
final  regulatory  change  adaptable 
enough  to  allow  for  one-tier  arbitration 
at  either  the  Regional  or  National  level. 
Recognizing  that  the  arbitrator(s)  will 
have  a  very  short  time  frame  in  which 
to  render  accurate  decisions  (as  detailed 
in  the  following  paragraphs),  the 
Department  has  determined  that  the 
arbitration  system  must  be  structured 
with  the  maximum  possible  flexibility 
so  that  it  can  respond  to  fluctuations  in 
the  number  of  arbitration  requests. 

Thirty-three  commenters  expressed 
serious  concern  that  10  days  was 
insufficient  to  prepare  a  case  for 
arbitration.  Nineteen  commenters 
offered  various  suggestions  for  reducing 
the  amount  of  time  the  arbitrator(s) 
would  have  to  render  a  decision,  in 
favor  of  more  time  for  the  State  agency 
to  submit  its  request.  The  Department 
has  considered  these  comments  and  has 
modified  the  final  rules.  Instead  of  the 
10  days  contained  in  the  proposed  rule, 
State  agencies  shall  have  20  days  from 
the  date  of  receipt  of  the  Federal  quality 
control  findings  to  submit  requests  for 
arbitration  to  their  appropriate  FCS 
Regional  office.  Instead  of  the  35  days 
contained  in  the  proposed  rule,  the 
arbitrator^)  shall  have  20  days  to  render 
a  decision.  Of  the  15  day  reduction  in 
the  time  allotted  for  the  arbitrator(s)  to 
render  a  decision,  10  of  those  days  have 
been  allotted  to  the  State  agencies  as 
additional  time  to  submit  an  arbitration 
request,  and  5  of  those  days  have  been 
allotted  as  additional  time  for  State 
agencies  to  conduct  reviews  and 
transmit  findings  to  the  National 
Computer  Center’s  (NCC)  Integrated 
Quality  Control  System  (IQCS)  (for 
details  of  this  change  see  the  paragraph 
entitled  “Quality  Control  Review 
Reports — §  275.21”).  The  Department 
has  determined  that  the  increased  time 
frame  for  the  State  agencies  to  request 
arbitration  would  ensure  the  continued 
accuracy  of  the  arbitration  process  by 
providing  more  time  to  gather  facts  and 
material  pertinent  to  a  case.  In  addition, 
the  increased  time  frame  for  the  State 
agencies  to  request  arbitration  would 
allow  the  continuation  of  the  current 
practice  of  informal  esolution  of 
differences  through  discussions  between 


State  agency  and  FCS  Regional  office 
QC  staffs.  The  informal  resolution 
process  offers  an  alternative  to  the  more 
time  and  resource  intensive  arbitration 
process. 

Ten  commenters  recommended 
putting  into  the  regulations  specific 
time  frames  for  completion  of  Federal 
reviews.  Four  commenters 
recommended  that  FCS  be  required  to 
return  case  records  to  the  State  agencies 
at  the  time  that  Federal  findings  are 
transmitted,  or  that  the  time  frames  for 
requesting  arbitration  not  start  until 
such  time  as  the  case  record  is  received 
by  the  State  agency.  The  FCS-315, 
Federal  Quality  Control  Validation 
Review  Handbook,  contains  specific 
time  frames  for  FCS  reviewers  to 
complete  the  review  of  sub-sampled 
cases.  In  addition,  the  Handbook 
contains  specific  instructions  that  State 
agencies  records  are  to  be  returned  to 
the  State  agency  no  later  than  the  time 
that  Federal  case  findings  are  issued  to 
the  State  agency.  The  Department  has 
determined  that  inclusion  in  the 
regulations  of  the  time  frames  for 
completion  of  the  Federal  reviews,  and 
instructions  on  returning  State  agency 
records,  are  unnecessary. 

Three  commenters  recommended  that 
State  agencies  be  given  the  opportunity 
to  refute  any  submittal  made  by  the  FCS 
Regional  Office  to  the  arbitrator(s).  One 
commenter  recommended  that  FCS 
Regional  Offices  be  prohibited  from 
submitting  any  additional  material  or 
response  to  the  State  agency’s 
arbitration  request.  The  Department  has 
determined  that  because  of  the 
shortened  time  frames  for  rendering  the 
arbitration  decision,  the  arbitrator(s) 
will  not  be  able  to  consider  any 
additional  materials,  submitted  by  the 
State  agency  following  the  arbitration 
request.  The  State  agency  should  ensure 
that  arbitration  requests  sufficiently 
explain  and  support  the  position  of  the 
State  agency  without  the  need  for 
additional  submissions  or  rebuttals. 
Further,  the  Department  has  determined 
that  the  accuracy  of  the  arbitration 
system  would  be  impaired  if  the  FCS 
Regional  Office  was  prohibited  from 
submitting  material  to  the  arbitrator(s) 
which  set  forth  the  Federal  position  in 
the  case  under  review.  For  these 
reasons,  the  Department  has  retained 
the  provisions  in  the  proposed  rule  that 
State  agencies  will  not  be  allowed  to 
submit  additional  material  after  the 
arbitration  request,  and  that  the  FCS 
Regional  Offices  will  be  allowed  to 
submit  material  explaining  the  Federal 
position. 

The  Department  proposed  to  limit 
requests  for  arbitration  to  those  cases 
where  the  State  agency’s  findings  or 


disposition,  as  transmitted  to  the  NCC’s 
IQCS,  differed  from  the  Federal  findings 
or  disposition  transmitted  to  NCC. 

These  cases  are  commonly  referred  to  as 
“disagree  cases”.  Under  the  proposal 
State  agencies  would  not  be  permitted 
to  arbitrate  cases  where  the  State 
agency’s  and  Federal  findings  or 
disposition  were  the  same  (“agree” 
cases).  Fourteen  commenters  expressed 
concern  with  the  proposal  to  exclude 
arbitration  of  agree  cases.  Primarily  the 
commenters  argued  in  favor  of  being 
able  to  arbitrate  agree  cases  in  the 
interest  of  maximum  accuracy  for  the 
QC  system.  The  argument  was  that  new 
information  may  become  available  after 
the  completion  of  both  the  State  agency 
and  Federal  reviews  which  indicates 
that  the  earlier  review  findings  were  in 
error.  Given  that  the  arbitrator(s)  will  be 
facing  a  greatly  shortened  time  frame  for 
rendering  arbitration  decisions,  the 
Department  has  determined  that  the 
potential  workload  of  “agree”  cases,  in 
addition  to  the  “disagree”  cases,  would 
adversely  impact  the  accuracy  and 
timeliness  of  the  arbitration  process, 
and  impair  the  quality  control  system’s 
ability  to  meet  the  deadlines  mandated 
by  section  13951  of  the  Leland  Act.  The 
Department  has  determined  that  State 
agencies  may  provide  the  Federal 
quality  control  reviewer  with  any  new 
information  which  becomes  available 
regarding  the  circumstances  in  a  case  up 
until  the  time  that  the  Federal  findings 
are  transmitted  to  the  State  agency.  In 
addition,  dining  the  20  day  period 
following  the  receipt  of  Federal  review 
findings  (the  period  in  which  a  State 
agency  may  prepare  an  arbitration 
request  on  “disagree”  cases)  a  State 
agency  may  request  informal  resolution 
of  any  “agree”  cases.  If  the  FCS  Regional 
Office  QC  staff  concede  through 
informal  resolution  that  the  Federal 
findings  should  be  changed,  the  case 
will  be  retransmitted  to  the  State  agency 
(this  time  as  a  “disagree”  case)  which 
would  be  eligible  for  arbitration. 
Following  the  20  day  period  for 
informal  resolution,  FCS  Regional 
Offices  would  not  be  permitted  to 
reconsider  or  change  the  Federal 
findings  of  any  “agree”  case. 

To  maximize  the  efficiency  of  the 
arbitration  system,  the  Department 
proposed  that  State  agencies  be  required 
to  submit  specific  documents  to  ensure 
that  their  arbitration  requests  were 
complete.  Five  commenters  supported 
the  proposal  for  a  checklist.  Sixteen 
commenters  opposed  the  requirement 
for  a  specific  checklist  for  arbitration. 
Many  of  the  commenters  indicated  that 
the  state  agencies  are  in  a  better  position 
to  determine  what  information  must  be 
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submitted  in  order  to  support  State 
findings  in  arbitration.  The  commenters 
considered  the  checklist  to  be 
burdensome  in  light  of  the  reduced  time 
frame  for  submittal  of  arbitration 
requests.  The  Department  is  dropping 
the  proposal  to  require  State  agencies  to 
submit  a  specific  checklist  of  documents 
as  a  part  of  each  arbitration  request.  It 
should  be  noted  that  guidelines  and 
recommendations  for  the  submittal  of 
arbitration  requests  are  contained  in  the 
FCS-310,  The  Food  Stamp  Program 
Quality  Control  Review  Handbook.  As 
indicated  in  the  proposed  rule,  if  a  State 
agency  submits  an  incomplete  request 
for  arbitration  the  arbitrator(s)  will 
render  a  decision  based  on  the  available 
information.  The  shortened  time  frames 
for  rendering  the  arbitration  decision 
will  not  allow  for  the  request  (by  the 
arbitrator(s))  or  submission  (by  the  State 
agency)  of  any  additional  materials 
following  the  arbitration  request.  The 
arbitrators)  will  make  an  independent 
judgment  of  the  request,  based  upon  the 
information  the  State  agency  and 
Regional  office  have  provided. 

The  Department  proposed  that 
arbitration  be  limited  to  those  cases 
where  the  State  agency’s  findings  and 
disposition  were  transmitted  to  the 
NCC’s  IQCS  in  a  timely  manner.  The 
Department  maintained  that  State 
agency  reviews  which  were  not 
completed  and  transmitted  into  the 
IQCS  in  a  timely  manner  impaired  the 
QC  system’s  ability  to  meet  die 
deadlines  mandated  by  the  Leland  Act 
for  the  completion  of  all  case  review 
and  arbitration  activity.  Twenty-six 
commenters  opposed  the  proposal  to 
restrict  arbitration  to  cases  which  have 
been  timely  submitted  to  IQCS.  In 
general,  the  commenters  argued  in  favor 
of  being  able  to  arbitrate  these  cases  in 
the  interest  of  maximum  accuracy  for 
the  QC  system.  The  commenters 
indicated  that  the  cases  most  likely  to  be 
in  need  of  arbitration  are  the  cases 
which  take  longer  to  complete  (due  to 
uncooperative  households,  the  need  for 
follow-up  investigations  or  field  work, 
or  the  need  for  intricate  policy  analysis) 
and  are  more  likely  to  be  submitted  to 
IQCS  late.  Based  upon  these  comments, 
the  Department  has  modified  the 
original  proposal.  State  agencies  may 
continue  to  request  arbitration  of  cases 
transmitted  late  to  the  IQCS.  However, 
the  number  of  days  that  a  State  agency 
has  to  submit  such  a  request  will  be 
reduced  by  the  number  of  days  that  the 
State  agency  was  late  transmitting  the 
case  to  the  IQCS.  As  an  example:  If  a 
State  agency  does  not  submit  the  review 
findings  of  a  case  until  the  100th  day 
after  the  end  of  the  sample  month  for 


the  case  (5  days  late),  then  the  State 
agency  would  have  15  days  from  the 
date  of  receipt  of  the  Federal  findings 
(the  standard  20  days  provided  for  by 
this  rule  minus  the  5  days  that  the  case 
was  submitted  late  in  the  IQCS)  to 
request  arbitration.  The  Department  has 
determined  that  this  alternative 
responds  to  the  concerns  raised  by  the 
commenters,  and  ensures  that  the 
quality  control  system’s  ability  to  meet 
the  deadlines  mandated  by  the  Leland 
Act  are  met.  The  Department  has  also 
determined  that  because  of  the 
withdrawal  of  the  proposal  to  limit 
arbitration  to  cases  which  have  been 
timely  submitted  to  IQCS,  there  is  no 
longer  any  need  to  exempt  certain  cases 
from  the  restriction,  as  was  considered 
in  the  proposed  rule  (cases  in  which 
household  members  had  refused  to 
cooperate  with  the  quality  control 
reviewer  was  the  class  of  such  cases 
identified  in  the  proposed  rule). 

Quality  Control  Review  Reports — 
§275.21 

Thirty  organizations  provided 
comments  on  the  proposed  regulatory 
change  to  §  275.21  regarding  the 
timeframes  for  State  agencies  to  dispose 
of  and  report  the  findings  of  cases 
selected  for  QC  review.  Under  current 
procedures  a  State  agency  has  75 
calendar  days  from  the  end  of  a  sample 
month  to  dispose  of  90  percent  of  the 
cases  selected  for  review  in  that  month; 
100  percent  of  the  cases  must  be 
disposed  of  within  95  days  of  the  end 
of  die  sample  month.  The  Department 
proposed  to  modify  the  deadline  for 
State  agencies  to  dispose  of  QC  cases 
and  transmit  review  findings  to  NCC’s 
IQCS,  by  requiring  that  100  percent  of 
the  cases  selected  for  review  be 
disposed  of  within  90  calendar  days  of 
the  end  of  the  sample  month  for  which 
the  cases  were  selected  for  review.  The 
Department  also  proposed  conforming 
changes  to  regulations  at  7  CFR 
273.2(d)(2)  and  7  CFR  273.2(f)(l)(ix). 
These  sections  of  the  regulations  specify 
that  food  stamp  households  which 
refuse  to  cooperate  with  a  quality 
control  reviewer  shall  be  determined 
ineligible  to  participate  in  the  Food 
Stamp  Program  until  95  days  after  the 
end  of  the  annual  QC  review  period,  or 
until  the  household  cooperates  with  the 
QC  reviewer  (whichever  is  earlier).  The 
Department  proposed  to  change  the 
period  of  household  ineligibility  from 
95  to  90  days  after  the  end  of  the  annual 
review  period,  in  order  to  correspond  to 
the  proposed  change  to  the  State 
agencies  timeframes  for  the  disposition 
of  QC  reviews.  Twenty-five  of  the  thirty 
organizations  providing  comments  on 
the  proposal  to  reduce  the  timeframes 


for  State  agencies  to  dispose  of  and 
report  the  findings  of  cases  selected  for 
QC  review  were  opposed  to  the 
proposal.  The  remaining  five 
commenters  recognized  that  changes 
were  necessary  to  meet  legislatively 
mandated  timeframes,  but  expressed 
strong  concern  about  the  proposed 
reduction  in  time.  Six  commenters 
remarked  on  the  fact  that  the  proposed 
deadlines  were  moving  away  from 
conformity  with  the  AFDC  program,  and 
that  this  caused  particular  difficulties 
when  reviews  were  conducted  jointly 
between  the  Food  Stamp  and  AFDC 
programs.  Fifteen  commenters 
recommended  that  the  timeframe  for  the 
arbitrator  to  render  a  decision  be 
reduced,  or  that  the  federal  re-reviewers 
be  put  under  a  strict  timeframe  for  the 
completion  of  the  federal  reviews. 
Fourteen  commenters  indicated  that  the 
proposed  timeframe  would  negatively 
impact  on  review  accuracy.  Twelve 
commenters  specifically  indicated  that 
due  to  staffing  and  resource  limitations 
it  would  be  extremely  difficult  to  meet 
the  shortened  deadlines.  Nine 
commenters  recommended  that  the  90 
day  deadline  be  made  to  apply  only  to 
the  last  month  of  the  review  period. 
Based  upon  these  comments,  the 
Department  has  decided  to  withdraw 
the  proposal  to  reduce  the  timeframe  for 
State  agencies  to  dispose  of  and  report 
the  findings  of  cases  selected  for  QC 
review.  The  current  procedures,  under 
which  a  State  agency  has  75  calendar 
days  from  the  end  of  a  sample  month  to 
dispose  of  90  percent  of  the  cases 
selected  for  review  in  that  month,  and 
95  days  to  dispose  of  100  percent  of  the 
cases  will  be  retained.  Strict  adherence 
to  the  current  75/95  day  deadlines  and 
modification  of  the  proposals  regarding 
the  arbitration  system  (see  the  paragraph 
entitled  “Arbitration— §  275.3(c)(4)”  for 
details)  will  allow  PCS  and  the  State 
agencies  to  meet  the  deadlines 
mandated  by  the  Leland  Act  without 
shortening  the  timeframe  for  disposing 
of  QC  reviews. 

Variances  Excluded  From  Error 
Analysis — §  275.12(d)(2) 

Eighteen  organizations  provided 
comments  on  the  proposed  regulatory 
change  to  §  275.12(d)(2)  regarding  the 
exclusion  of  any  errors  resulting  from 
the  application  of  new  regulations 
promulgated  under  the  Act  during  the 
first  120  days  from  the  required 
implementation  date.  Seventeen 
commenters  approved  of  the  proposed 
change.  One  commenter  offered  remarks 
that  were  neither  in  favor  of,  nor 
opposed  to  the  proposal.  Two 
commenters  recommended  that  the  time 
frame  be  extended  to  180  days.  The 
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Department  has  considered  this 
recommendation  and  determined  that  it 
cannot  be  adopted.  The  Food  Stamp 
Act,  as  modified  by  the  Leland  Act, 
specifies:  “The  following  errors  may  be 
measured  for  management  purposes  but 
shall  not  be  included  in  the  payment 
error  rate:  (A)  Any  errors  resulting  in  the 
application  of  new  regulations 
promulgated  under  this  Act  during  the 
first  120  days  from  the  required 
implementation  date  for  such 
regulations’’  [7  U.S.C.  2025(c)(3)].  The 
Department  has  determined  that  the  Act 
mandates  a  120  day  variance  exclusion 
period,  and  therefore,  a  180  day 
variance  exclusion  period  cannot  be 
considered. 

Five  commenters  supported  the 
proposal,  but  the  comments  clearly 
indicated  that  the  writers  thought  that 
the  120  day  variance  exclusion  period 
was  to  provide  relief  while  a  State 
agency  implemented  a  new  regulation. 
The  Department  wishes  to  clarify  that 
the  120  day  variance  exclusion  can  only 
apply  to  State  agencies  which  have 
implemented  a  new  regulation.  The 
Department  has  concluded  that  an  error 
cannot  result  from  the  application  of  a 
new  regulation  (as  specified  in  the  Act) 
if  a  State  agency  has  not  implemented 
the  new  regulation.  The  current 
regulatory  provision  at  7  CFR 
275.12(d)(2)(vii)(B)  which  specifies:  “A 
State  agency  shall  not  exclude  variances 
which  occur  prior  to  the  States 
implementation”  has  been  retained.  As 
an  example:  If  a  State  agency  does  not 
implement  a  new  regulation  until  100 
days  after  the  required  implementation 
date  then  the  State  agency  would  have 
only  a  20  day  variance  exclusion  period 
(the  120  day  exclusion  period  minus  the 
100  days  that  the  new  regulation  had 
not  been  implemented),  starting  with 
the  day  the  new  regulation  is  actually 
implemented.  The  Department  has 
determined  that  the  provision  regarding 
a  120  variance  exclusion  period  for  the 
application  of  a  new  regulations  must  be 
adopted  as  proposed. 

State  Agencies’  Liabilities  for  Payment 
Error— Fiscal  Year  1986  and  Beyond — 

§  275.23(e)(4) 

Fifteen  organizations  provided 
comments  on  the  proposed  regulatory 
change  to  §  275.23(e)(4)  regarding  the 
new  system  of  payment  error  rate  goals 
and  liabilities.  The  payment  error  rate 
tolerance  level,  beginning  in  Fiscal  Year 
1992  and  applying  to  Fiscal  Year  1992 
and  all  subsequent  fiscal  years,  is  the 
national  performance  measure  for  the 
fiscal  year.  The  national  performance 
measure  continues  to  be  defined  as  the 
sum  of  the  products  of  each  State 
agency’s  payment  error  rate  times  that 


State  agency’s  proportion  of  the  total 
value  of  national  allotments  issued  for 
the  fiscal  year  using  the  most  recent 
issuance  data  available  for  that  fiscal 
year  at  the  time  the  State  agency  is 
notified  of  its  payment  error  rate.  A 
State  agency  which  dkceeds  this 
tolerance  level  is  now  subject  to  a 
liability  equivalent-to  the  total  value  of 
the  allotments  issued  in  the  fiscal  year 
by  the  State  agency,  multiplied  by  a 
factor  which  is  the  lesser  of  (1)  the  ratio 
of  the  amount  by  which  the  payment 
error  rate  of  the  State  agency  for  the 
fiscal  year  exceeds  the  national 
performance  measure  for  the  fiscal  year, 
to  the  national  performance  measure  for 
the  fiscal  year,  or  (2)  one.  This  figure  is 
then  multiplied  by  the  amount  by  which 
the  payment  error  rate  of  the  State 
agency  for  the  fiscal  year  exceeds  the 
national  performance  measure  for  the 
fiscal  year.  Fourteen  of  the  commenters 
approved  of  the  proposed  change.  The 
remarks  of  one  commenter  were 
unclear,  and  FCS  was  unable  to 
determine  if  this  commenter  was  in 
favor  of  or  opposed  to  the  proposed 
provision.  The  Department  has 
considered  the  comments  and 
determined  that  the  provision  must  be 
adopted  as  proposed.  These  changes 
have  been  mandated  by  Section  13951 
of  the  Leland  Act. 

Good  Cause — § 275.23(e)(6) 

Eighteen  organizations  provided  c 
comments  on  the  proposed  regulatory 
change  to  §  275.23(e)(6)  regarding  relief 
from  all  or  a  part  of  a  quality  control 
liability  as  established  under 
§  275.23(e)(4)  when  a  State  agency  can 
demonstrate  that  a  part  or  all  of  an 
excessive  error  rate  was  due  to  an 
unusual  event  which  had  an 
uncontrollable  impact  on  the  State 
agency’s  payment  error  rate.  Three 
commenters  were  in  favor  of  the 
proposed  provisions  concerning  good 
cause  and  three  others  offered  remarks 
which  were  neither  in  favor  of,  nor 
opposed  to  the  proposed  provisions. 
Twelve  of  the  commenters  were  , 
opposed  to  some  aspect  of  the  proposed 
provisions. 

The  Department  proposed  to  transfer 
the  authority  to  determine  good  cause, 
and  grant  waivers  of  liabilities,  from 
FCS  to  the  Departmental  Administrative 
Law  Judges  (“ALJs”).  This  transfer  of 
authority  was  mandated  by  section 
13951  of  the  Leland  Act.  Ten 
commenters  were  in  favor  of  this 
transfer  of  authority.  There  were  no 
commenters  who  opposed  it.  Therefore 
the  provision  pertaining  to  the  transfer 
of  authority  to  determine  good  cause 
and  grant  liability  waivers  from  FCS  to 


the  ALJs  is  adopted  in  final  form  as  it 
was  proposed. 

Section  13951  of  the  Leland  Act 
provides  good  cause  consideration  for 
the  following  unusual  events:  (A)  A 
natural  disaster  or  civil  disorder  that 
adversely  affects  Food  Stamp  Program 
operations;  (B)  a  strike  by  employees  of 
a  State  agency  who  are  necessary  for  the 
determination  of  eligibility  and 
processing  of  case  changes  under  the 
Food  Stamp  Program;  (C)  a  significant 
growth  in  food  stamp  caseload  in  a  State 
prior  to  or  during  a  fiscal  year,  such  as 
a  15  percent  growth  in  caseload;  (D)  a 
change  in  the  Food  Stamp  Program  or 
other  Federal  or  State  program  that  has 
a  substantial  adverse  impact  on  the 
management  of  the  Food  Stamp  Program 
of  a  State;  and  (E)  a  significant 
circumstance  beyond  the  control  of  the 
State  agency.  The  Department  proposed 
to  codify  into  the  regulations  the 
unusual  events  specified  in  the  Leland 
Act  which  qualify  for  consideration 
under  good  cause  relief.  Eight 
commenters  specifically  recommended 
the  addition  of  new  computer  systems 
as  an  unusual  event  which  would 
qualify  a  State  agency  for  good  cause 
relief.  While  the  Department  appreciates 
the  difficulties  that  State  agencies  may 
encounter  in  implementing  new 
computer  systems,  the  Department  is 
unable  to  adopt  these  comments.  The 
statutory  criteria  for  determining  good 
cause  (criterion  E  of  the  Leland  Act 
specifies  that  it  must  be  “a  significant 
circumstance  beyond  the  control  of  the 
State  agency”)  precludes  the 
Department  from  considering  a  new 
computer  system  as  a  circumstance 
which  could  qualify  a  State  agency  for 
good  cause  relief. 

Current  regulations  at  §  275.23(e)(6)(i) 
describe  the  criteria  and  methodology 
under  which  FCS  will  grant  good  cause 
waivers.  While  FCS  will  no  longer  be 
making  the  final  determination  in  good 
cause  appeals,  FCS  retains  the  authority 
to  establish  guidelines  under  which 
good  cause  is  evaluated.  The 
Department  proposed  that  current 
criteria  and  methodology,  with  certain 
modifications,  would  continue  to  serve 
as  guidelines  for  States,  FCS,  and  the 
ALJs  to  assess  and  evaluate  good  cause 
in  conjunction  with  the  appeals  process. 
As  under  current  regulations,  it  was 
proposed  that  an  alternate  methodology 
would  continue  to  be  used  for  certain 
events  when  a  State  agency  provided 
insufficient  information  to  demonstrate 
that  the  unusual  event  had  an 
uncontrollable  impact  on  the  error  rate. 
The  Department  proposed  an  alternate 
methodology  that  would  take  into 
account  both  the  duration  of  the 
unusual  event  and  the  magnitude  or 
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intensity  of  the  unusual  event.  The 
proposed  alternate  methodologies  were 
also  modified  to  include  specific 
procedures  for  calculating  waiver 
amounts  to  ensure  equity  and 
consistency  in  these  determinations.  It 
is  recommended  that  the  reader 
reference  the  proposed  rulemaking  for  a 
more  complete  understanding  of  the 
alternative  methodologies  that  the 
Department  proposed. 

Five  commenters  specifically  objected 
to  the  inclusion  of  the  “sliding  scale”  in 
the  alternative  formula  for  determining 
the  amount  of  relief  for  which  a  State 
agency  would  qualify  in  the  event  of 
unusual  caseload  growth.  Suggested 
alternatives  were  elimination  of  the 
“sliding  scale”  from  the  formula,  or 
elimination  of  the  formula  (meaning  a 
State  agency  would  qualify  for  total 
relief  of  any  liability  claim  if  it  could 
demonstrate  caseload  growth  of  15%). 
The  Department  has  not  adopted  these 
comments.  The  Department  must 
emphasize  that  the  formula  in  which  the 
“sliding  scale”  appears  is  only  an 
alternative  methodology  for 
demonstrating  the  extent  to  which 
excessive  error  rates  can  be  attributed  to 
caseload  growth.  If  a  State  agency 
demonstrates  (as  determined  by  the 
ALJ),  through  other  means  or  data,  the 
impact  that  these  events  have  had  on 
their  payment  error  rate,  then  the 
formula  containing  the  sliding  scale 
need  not  be  applied. 

Three  commenters  specifically 
objected  to  the  fact  that  the  alternative 
formula  disregarded  caseload  growth  in 
the  second  half  (April  through 
September)  of  a  fiscal  year  in 
determining  whether  a  State  agency 
qualified  for  good  cause  relief. 

Suggested  alternatives  included  altering 
the  formula  to  include  caseload  growth 
in  the  second  half  of  the  fiscal  year,  and 
elimination  of  the  formula  altogether. 
The  Department  has  decided  to  modify 
the  find  rules  by  including  up  to  a 
possible  nine  months  of  a  fiscal  year  in 
the  formula.  Step  2  of  the  formula  has 
been  modified  to  provide  for  the 
cdnsideration  of  any  twelve  consecutive 
month  period  falling  in  the  15  month 
interval  between  April  of  the  previous 
fiscal  year,  and  June  of  the  liability 
fiscal  year.  This  will  allow  caseload 
growth  in  as  many  as  nine  months 
(October  through  June)  of  the  current 
fiscal  year  to  be  included  in  the 
calculations  for  good  cause  relief.  The 
Department  continues  to  believe  that 
caseload  growth  in  the  last  three  months 
of  a  fiscal  year  would  rarely  have  a 
significant  impact  on  the  error  rate  for 
that  year.  In  addition,  the  Department 
again  must  emphasize  that  the  formula 
is  only  an  alternative  methodology  for 


demonstrating  the  extent  to  which 
excessive  error  rates  can  be  attributed  to 
caseload  growth. 

Two  commenters  specifically  objected 
to  the  fact  that  the  alternative  formula 
disregarded  caseload  growth  at  any 
geographic  level  below  that  of  the  State 
as  a  whole.  One  commenter  emphasized 
that  some  geographic  areas  (counties, 
districts,  regions,  etc.)  within  the  larger 
states  issue  more  benefits  and  serve 
more  recipients  than  an  entire  smaller 
state.  A  suggested  alternative  was  the 
modification  of  the  formula  or 
evaluation  criteria  to  provide  good 
cause  relief  if  a  State  agency  can 
demonstrate  excessive  caseload  growth 
at  a  lower  (project  area)  geographic 
level.  The  Department  has  considered 
these  comments,  but  decided  not  to 
adopt  them.  The  Department  must  again 
emphasize  that  the  formula  is  only  an 
alternative  methodology  for 
demonstrating  the  extent  to  which 
excessive  error  rates  can  be  attributed  to 
caseload  growth.  If  a  State  agency 
demonstrates  (as  determined  by  the 
ALJ),  through  other  means  or  data,  the 
impact  that  caseload  growth  has  had  on 
their  payment  error  rate,  then  the 
formula  evaluating  only  statewide 
growth  need  not  be  applied.  It  was  the 
Department’s  expectation,  as  expressed 
in  the  preamble  of  the  proposed  rule, 
that  with  modem  automated  systems  for 
data  analysis.  State  agencies  would  have 
little  difficulty  in  demonstrating  the 
impact  on  the  payment  error  rate  from 
geographic  subdivisions  within  the 
state,  when  that  impact  is  significant. 

FCS  Timeframes — § 275.23(e)(8) 

Four  organizations  provided 
comments  on  the  proposed  regulatory 
change  to  §  275.23(e)(8)  regarding  the 
provision  of  Section  13951  of  the  Leland 
Act  that  specifies  that:  “Not  later  than 
180  days  after  the  end  of  the  fiscal  year, 
the  case  review  and  all  arbitrations  of 
State-Federal  difference  cases  shall  be 
completed.  Not  later  than  30  days 
thereafter,  the  Secretary  shall  determine 
final  error  rates,  the  national  average 
payment  error  rate,  and  the  amounts  of 
payment  claimed  against  State  agencies; 
and  notify  State  agencies  of  the  payment 
claims.”  All  four  of  the  commenters 
were  opposed  to  the  proposed  time 
frames.  It  was  the  opinion  of  the 
commenters  that  the  time  frames 
specified  in  the  Leland  Act  were  a 
mistake,  and  they  urged  the  Department 
to  work  with  Congress  towards  passing 
new  legislation  which  would  return  the 
deadline  for  the  announcement  of  error 
rates  to  June  30th  in  the  year  following 
the  end  of  the  quality  control  review 
period.  One  commenter  has 
recommended  that  the  Department 


delay  implementation  of  these  changes 
until  legislation  can  be  adopted  to 
repeal  the  Leland  Act  provision  that 
requires  this  regulatory  change.  The 
Department  understands  the 
commenters  concerns,  but  until  the 
provisions  are  amended  the  provision 
must  be  adopted  as  proposed.  This 
change  was  mandated  by  Section  13951 
of  the  Leland  Act,  and  the  Department 
cannot  delay  implementing  the 
provisions  of  the  law. 

Interest  Charges — §  275.23(e)(9) 

Five  organizations  provided 
comments  on  the  proposed  regulatory 
change  to  §  275.23(e)(9)  regarding  the 
interest  charges  on  any  unpaid  portion 
of  a  liability  claim.  Section  13951  of  the 
Leland  Act  amends  the  Food  Stamp  Act 
by  providing  that  interest  will  accrue 
from  the  date  of  the  decision  on  an 
administrative  appeal  of  the  claim,  or 
from  the  day  one  year  after  the  date  the 
bill  for  the  claim  was  received  by  the 
State  agency,  whichever  is  earlier.  Four 
of  the  commenters  disapproved  of  the 
proposed  change.  One  commenter 
offered  remarks  that  were  neither  in 
favor  of  nor  opposed  to  the  proposed 
provision.  The  Department  has 
considered  the  comments  and 
determined  that  the  provision  must  be 
adopted  as  proposed.  This  change  was 
mandated  by  Section  13951  of  the 
Leland  Act 

Miscellaneous  Technical  Corrections 

No  comments  were  received  regarding 
the  Department’s  proposal  to  effect 
technical  corrections  to  various 
regulatory  references  appearing  in  part 
275  of  the  regulations.  In  a  number  of 
paragraphs  in  part  275  other  paragraphs 
or  sections  of  the  regulations  are  cited 
as  a  reference  for  the  reader.  Over  the 
years  many  of  these  references  have 
become  inaccurate  due  to  revisions  and 
renumbering  of  various  sections  of  the 
regulations.  The  Department  has 
decided  to  adopt  all  of  the  technical 
reference  changes  as  proposed. 

Implementation 

Effective  Dates:  Section  13971  of  the 
Mickey  Leland  Childhood  Hunger  Relief 
Act  sets  effective  dates  for  the  various 
provisions  of  the  Leland  Act  addressed 
in  this  rule.  The  amendment  to  7  CFR 
275.12(d)(2)(vii)  was  effective  October  1, 
1992.  The  amendments  to  7  CFR 
275.23(e)(4),  and  newly  designated 
(e)(5),  (e)(7),  (e)(9),  and  (e)(10)(i)  were 
effective  October  1, 1991.  The 
amendments  to  7  CFR  272.1(g),  275.3(c) 
(Introductory  text),  275.3(c)(l)(iii), 
275.11(g),  275.23(d)(l)(iii),  275.23(e)(1), 
and  newly  designated  275.23(e)(8)(i)(D), 
275.23(e)(8)(ii),  275.23(e)(8)(iii)(A), 
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275.23(e)(8)(iii)(B),  and  275.23(e)(ll)(iii) 
are  effective  July  2, 1997.  The 
provisions  of  275.3(c)(4)  will  become 
effective  after  approval  by  OMB. 

Implementation  Dates:  With  the 
exception  of  the  provisions  contained  in 
7  CFR  275.3(c)(4)  [Arbitration], 
275.23(e)(5)  [State  agencies’  liabilities 
for  payment  error-Fiscal  Year  1992  and 
beyond],  and  newly  designated 
275.23(e)(7)  [Good  Cause],  and 
275.23(e)(9)  [Timeframes],  all  provisions 
of  this  rule  shall  be  implemented  July  2, 
1997.  The  provisions  contained  in 
275.3(c)(4),  275.23(e)(5),  and  newly 
designated  275.23(e)(7),  and  275.23(e)(9) 
shall  be  implemented  after  approval  of 
the  provisions  of  275.3(c)(4)  and  newly 
designated  275.23(e)(7)  by  OMB  under 
the  Paperwork  Reduction  Act  of  1995. 

OMB  Submissions:  The  provisions 
contained  in  7  CFR  275.3(c)(4),  and 
newly  designated  275.23(e)(7)  shall  be 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
Paperwork  Reduction  Act  of  1995.  FCS 
will  publish  a  notice  in  the  Federal 
Register  announcing  the  effective  and 
implementation  dates,  which  will  be 
dates  occurring  after  the  publication 
date  of  that  notice.  FCS  can  not  issue 
billing  letters  for  the  review  periods  of 
Fiscal  Years  1992  and  beyond  until  such 
time  as  these  provisions  have  been 
implemented  by  the  publication  of  the 
notice. 

List  of  Subjects 

7  CFR  Part  272 

Alaska,  Civil  rights.  Food  stamps, 
Grant  programs-social  programs, 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  275 

Administrative  practice  and 
procedure,  Food  stamps.  Reporting,  and 
recordkeeping  requirements. 

For  the  reasons  set  out  in  the 
preamble,  parts  272  and  275  of  chapter 
II  of  title  7  Code  of  Federal  Regulation 
are  amended  as  follows: 

PART  272— REQUIREMENTS  FOR 
PARTICIPATING  STATE  AGENCIES 

1.  The  authority  citation  for  part  272 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2011-2032. 

2.  In  §  272.1,  a  new  paragraph  (g)(153) 
is  added  in  numerical  order  to  read  as 
follows: 

$272.1  General  terms  and  conditions. 

***** 

(g)  Implementation.  *  *  * 

(153)  Amendment  No.  366.  (i)  With 
the  exception  of  the  changes  to 


§  275.3(c)(4)  [Arbitration],  §  275.23(e)(5) 
[State  agencies’  liabilities  for  payment 
error-Fiscal  Year  1992  and  beyond], 

§  275.23(e)(7)[Good  Cause],  and 
§  275.23(e)(9)  [timeframes],  all  quality 
control  changes  that  are  made  by 
Amendment  No.  366  shall  be 
implemented  July  2, 1997. 

fii)  The  quality  control  changes  to 
§  275.3(c)(4)  [Arbitration],  §  275.23(e)(5) 
[State  agencies’  liabilities  for  payment 
error-Fiscal  Year  1992  and  beyond], 

§  275.23(e)(7)  [Good  Cause],  and 
§  275.23(e)(9)  [Timeframes],  shall  be 
implemented  after  approval  of  the 
provisions  at  §  275.3(c)(4)  [Arbitration], 
and  §  275.23(e)(7)  [Good  Cause]  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act  of  1995. 
FCS  will  publish  a  notice  in  the  Federal 
Register  announcing  the 
implementation  date.  It  shall  be  a  date 
occurring  after  the  publication  date  of 
the  notice. 

PART  275— PERFORMANCE 
REPORTING  SYSTEM 

3.  The  authority  citation  for  part  275 
continues  to  read  as  follows: 

Anthority:  7  U.S.C.  2011-2032. 

4.  In  §275.3: 

a.  the  last  sentence  of  the  introductory 
text  of  paragraph  (c)  is  amended  by 
removing  the  reference  to  “275.23(e)(6)” 
and  adding  in  its  place  a  reference  to 
“275.23(e)(8)”; 

b.  paragraph  (c)(l)(iii)  is  revised; 

c.  paragraph  (c)(4)  is  revised. 

The  revisions  read  as  follows: 

§275.3  Federal  monitoring. 

***** 

(c)  Validation  of  State  Agency  Error 
Rates.  *  *  * 

(1)  Payment  error  rate.  *  *  * 

(iii)  Upon  the  request  of  a  State 
agency,  the  appropriate  FCS  Regional 
Office  will  assist  the  State  agency  in 
completing  active  cases  reported  as  not 
completed  due  to  household  refusal  to 
cooperate. 

***** 

(4)  Arbitration,  (i)  Whenever  the  State 
agency  disagrees  with  the  FCS  regional 
office  concerning  individual  QC  case 
findings  and  the  appropriateness  of 
actions  taken  to  dispose  of  an  individual 
case,  the  State  agency  may  request  that 
the  dispute  be  arbitrated  on  a  case-by¬ 
case  basis  by  an  FCS  Arbitrator,  subject 
to  the  following  limitations. 

(A)  The  State  agency  may  only  request 
arbitration  when  the  State  agency’s  and 
FCS  regional  office’s  findings  or 
disposition  of  an  individual  QC  case 
disagree. 

(B)  The  arbitration  review  shall  be 
limited  to  the  point(s)  within  the 


Federal  findings  or  disposition  that  the 
State  agency  disputes.  However,  if  the 
arbitrator  in  the  course  of  the  review 
discovers  a  mathematical  error  in  the 
computational  sheet,  the  arbitration 
shall  correct  the  error  while  calculating 
the  allotment. 

(ii)  The  FCS  Arbitrator(s)  shall  be  an 
individual  or  individuals  who  are  not 
directly  involved  in  the  validation 
effort. 

(iii)  With  the  exception  of  the 
restrictions  contained  in  paragraph 
(c)(4)(iii),  for  an  arbitration  request  to  be 
considered,  it  must  be  received  by  the 
appropriate  FCS  regional  office  within 
20  calendar  days  of  the  date  of  receipt 
by  the  State  agency  of  the  regional  office 
case  findings.  In  the  event  the  last  day 
of  this  time  period  falls  on  a  Saturday, 
Sunday,  or  Federal  or  State  holiday,  the 
period  shall  run  to  the  end  of  the  next 
work  day.  The  State  agency  shall  be 
restricted  in  its  eligibility  to  request 
arbitration  of  an  individual  case  if  that 
case  was  not  disposed  of  and  the 
findings  reported  in  accordance  with 
the  timeframes  specified  in 

§  275.21(b)(2).  For  each  day  late  that  a 
case  was  disposed  of  and  the  findings 
reported,  the  State  agency  shall  have 
one  less  day  to  request  arbitration  of  the 
case. 

(iv)  When  the  State  agency  requests 
arbitration,  it  shall  submit  all  required 
documentation  to  the  appropriate  FCS 
regional  office  addressed  to  the 
attention  of  the  FCS  Arbitrator.  The  FCS 
regional  office  QC  staff  may  submit  an 
explanation  of  the  Federal  position 
regarding  a  case  to  the  FCS  Arbitrator. 

(A)  A  complete  request  is  one  that 
contains  all  information  necessary  for 
the  arbitrator  to  render  an  accurate, 
timely  decision. 

(B)  If  the  State  agency’s  request  is  not 
complete  the  arbitrator  shall  make  a 
decision  based  solely  on  the  available 
documents. 

(v)  The  FCS  Arbitrator  shall  have  20 
calendar  days  from  the  date  of  receipt  of 
a  State  agency’s  request  for  arbitration  to 
review  the  case  and  make  a  decision. 
***** 

$275.11  [Amended] 

5.  In  §275.11: 

a.  the  third  sentence  of  paragraph  (g) 
is  amended  by  removing  the  reference  to 
“275.25(e)(6)”  and  adding  in  its  place  a 
reference  to  “275.23(e)(8)”; 

b.  the  fourth  sentence  of  paragraph  (g) 
is  amended  by  removing  the  reference  tQ 
“275.25(c)”  and  adding  in  its  place  a 
reference  to  “275.23(c)”. 

6.  In  §275.12: 

a.  the  introductory  text  of  paragraph 
(d)(2)(vii)  is  revised; 

b.  paragraph  (d)(2)(vii)(A)  is  revised; 


Federal  Register  /  Vol.  62,  No.  105  /  Monday,  June  2,  1997  /  Rules  and  Regulations 


29659 


c.  paragraph  (d)(2)(vii)(D)  is  revised. 

The  revisions  read  as  follows: 

§  275.12  Review  of  active  cases. 

***** 

(d)  Variance  identification.  *  *  * 

(2)  Variance  excluded  from  error 
analysis.  *  *  * 

(vii)  Subject  to  the  limitations 
provided  in  paragraphs  (d)(2)(vii)(A) 
through  (d)(2)(vii)(F)  of  this  section  any 
variance  resulting  from  application  of  a 
new  Program  regulation  or 
implementing  memorandum  (if  one  is 
sent  to  advise  State  agencies  of  a  change 
in  Federal  law,  in  lieu  of  regulations 
during  the  first  120  days  from  the 
required  implementation  date. 

(A)  When  a  regulation  allows  a  State 
agency  an  option  to  implement  prior  to 
the  required  implementation  date,  the 
date  on  which  the  State  agency  chooses 
to  implement  may,  at  the  option  of  the 
State,  be  considered  to  be  the  required 
implementation  date  for  purposes  of 
this  provision.  The  exclusion  period 
would  be  adjusted  to  begin  with  this 
date  and  end  on  the  120th  day  that 
follows.  States  choosing  to  implement 
prior  to  the  required  implementation 
date  must  notify  the  appropriate  FCS 
Regional  Office,  in  writing,  prior  to 
implementation  that  they  wish  the  120 
day  variance  exclusion  to  commence 
with  actual  implementation.  Absent 
such  notification,  the  exclusionary 
period  will  commence  with  the  required 
implementation  date. 
***** 

(D)  Regardless  of  when  the  State 
agency  actually  implemented  the 
regulation,  the  variance  exclusion 
period  shall  end  on  the  120th  day 
following  the  required  implementation 
date,  including  the  required 
implementation  date  defined  in 
paragraph  (d)(2)(vii)(A)  of  this  section. 
***** 

7.  In  §  275.23: 

a.  the  last  sentence  of  paragraph 

(d) (l)(iii)  is  amended  by  removing  the 
reference  to  “(e)(6)(iii)”  and  adding  in 
its  place  a  reference  to  “(e)(8)(iii)”; 

b.  paragraph  (e)(1)  is  amended  by 
removing  the  reference  to  “paragraph 

(e) (6)”  and  adding  in  its  place  a 
reference  to  “paragraph  (e)(8)”; 

c.  the  heading  of  paragraph  (e)(4)  is 
amended  by  removing  the  words  “Fiscal 
Year  1986  and  Beyond”  and  adding  the 
words  “Fiscal  Years  1986  through  Fiscal 
Year  1991”  in  their  place; 

d.  the  first  sentence  of  paragraph 
(e)(4)(i)  is  amended  by  removing  the 
words  “For  Fiscal  Year  1986  and 
subsequent  years”  and  adding  the  words 
“For  Fiscal  Year  1986  through  Fiscal 
year  1991”  in  their  place; 


e.  paragraphs  (e)(5),  (e)(6),  (e)(7), 

(e)(8),  (e)(9),  and  (e)(10)  are  redesignated 
as  paragraphs  (e)(6),  (e)(7),  (e)(8),  (e)(9), 
(e)(10),  and  (e)(ll),  respectively  and  a 
new  paragraph  (e)(5)  is  added; 

f.  newly  redesignated  paragraph  (e)(7) 
is  revised; 

g.  the  first  sentence  of  newly 
redesignated  paragraph  (e)(8)(i)(D)  is 
amended  by  removing  the  reference  to 
“paragraph  (e)(7)(iii)”  and  adding  in  its 
place  a  reference  to  “paragraph 
(e)(8)(iii)”; 

h.  the  last  sentence  of  newly 
redesignated  paragraph  (e)(8)(ii)  is 
amended  by  removing  the  words 
“procedure  of  §  276.7”  and  adding  the 
words  “procedures  of  Part  283”  in  their 
place; 

i.  the  first  sentence  of  newly 
redesignated  paragraph  (a)(8)(iii)(A)  is 
amended  by  removing  the  reference  to 
“paragraph  (e)(7)(i)(C)”  and  adding  in 
its  place  a  reference  to  “paragraph 
(e)(8)(i)(C)”; 

j.  the  first  sentence  of  newly 
redesignated  paragraph  (e)(8)(iii)(B)  is 
amended  by  removing  the  reference  to 
“paragraph  (e)(7)(i)(C)”  and  adding  in 
its  place  a  reference  to  “paragraph 
(e)(8)(i)(C)”; 

k.  the  first  three  sentences  in  newly 
redesignated  paragraph  (e)(9)  are 
revised; 

l.  in  newly  redesignated  paragraph 
(e)(10)(i)  the  first  sentence  is  amended 
by  removing  the  reference  to 
“275.23(e)(4)”  and  adding  in  its  place  a 
reference  to  “275.23(e)(5)”.  The  second 
sentence  is  amended  by  removing  the 
reference  to  “§  276.7”  and  adding  in  its 
place  a  reference  to  “part  283”.  The 
fourth  sentence  is  amended  by  removing, 
the  words  “2  years”  and  adding  the 
words  “one  year”  in  their  place. 

m.  the  last  sentence  of  newly 
redesignated  paragraph  (e)(ll)(iii)  is 
amended  by  removing  the  reference  to 
“(e)(10)(vi)”  and  adding  in  its  place  a 
reference  to  “(e)(ll)(vi)”. 

The  revisions  and  additions  read  as 
follows: 

§  275.23  Determination  of  State  agency 
program  performance. 

***** 

(e)  State  agencies’  liabilities  for 
payment  error  rates.  *  *  * 

(5)  State  agencies’  liabilities  for 
payment  error-Fiscal  Year  1992  and 
beyond.  Each  State  agency  that  fails  to 
achieve  its  payment  error  rate  goal 
during  a  fiscal  year  shall  be  liable  as 
specified  in  the  following  paragraphs. 

(i)  For  Fiscal  Year  1992  and 
subsequent  years,  FCS  shall  announce  a 
national  performance  measure  within  30 
days  following  the  completion  of  the 
case  review  and  the  arbitration 


processes  for  the  fiscal  year.  The 
national  performance  measure  is  the 
sum  of  the  products  of  each  State 
agency’s  payment  error  rates  times  that 
State  agency’s  proportion  of  the  total 
value  of  national  allotments  issued  for 
the  fiscal  year  using  the  most  recent 
issuance  data  available  at  the  time  the 
State  agency  is  notified  of  its  payment 
error  rate.  Once  announced,  the  national 
performance  measure  for  a  given  fiscal 
year  will  not  be  subject  to  change. 

(ii)  For  any  fiscal  year  in  which  a 
State  agency’s  payment  error  rate 
exceeds  the  national  performance 
measure  for  the  fiscal  year,  the  State 
agency  shall  pay  or  have  its  share  of 
administrative  funding  reduced  by  an 
amount  equal  to  the  product  of: 

(A)  The  value  of  all  allotments  issued 
by  the  State  agency  in  the  fiscal  year; 
multiplied  by 

(B)  The  lesser  of— 

(1)  The  ratio  of  the  amount  by  which 
the  payment  error  rate  of  the  State 
agency  for  the  fiscal  year  exceeds  the 
national  performance  measure  for  the 
fiscal  year,  to  the  national  performance 
measure  for  the  fiscal  year,  or 

(2)  One;  multiplied  by 

(C)  The  amount  by  which  the 
payment  error  rate  of  the  State  agency 
for  the  fiscal  year  exceeds  the  national 
performance  measure  for  the  fiscal  year. 
***** 

(7)  Good  cause — (i)  Events.  When  a 
State  agency  with  otherwise  effective 
administration  exceeds  the  tolerance 
level  for  payment  errors  as  described  in 
this  section,  the  State  agency  may  seek 
relief  from  liability  claims  that  would 
otherwise  be  levied  under  this  section 
on  the  basis  that  the  State  agency  had 
good  cause  for  not  achieving  the 
payment  error  rate  tolerance.  State 
agencies  desiring  such  relief  must  file 
an  appeal  with  the  Department’s 
Administrative  Law  Judge  (ALJ)  in 
accordance  with  the  procedures 
established  under  part  283  of  this 
chapter:  The  five  unusual  events 
described  below  are  considered  to  have 
a  potential  for  disputing  program 
operations  and  increasing  error  rates  to 
an  extent  that  relief  from  a  resulting 
liability  or  increased  liability  is 
appropriate.  The  occurrence  of  an 
event(s)  does  not  automatically  result  in 
a  determination  of  good  cause  for  an 
error  rate  in  excess  of  the  national 
performance  measure.  The  State  agency 
must  demonstrate  that  the  event  had  an 
adverse  and  uncontrollable  impact  on 
program  operations  during  the  relevant 
period,  and  the  event  caused  an 
uncontrollable  increase  in  the  error  rate. 
Good  cause  relief  will  only  be 
considered  for  that  portion  of  the  error 
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rate/liability  attributable  to  the  unusual 
event.  The  following  are  unusual  events 
which  State  agencies  may  use  as  a  basis 
for  requesting  good  cause  relief  and 
specific  information  that  must  be 
submitted  to  justify  such  requests  for 
relief: 

(A)  Natural  disasters  such  as  those 
under  the  authority  of  the  Stafford  Act 
of  1988  (Pub.  L.  100-707),  which 
amended  the  Disaster  Relief  Act  of  1974 
(Pub.  L.  93-288)  or  civil  disorders  that 
adversely  affect  program  operations. 

(1)  When  submitting  a  request  for 
good  cause  relief  based  on  this  example, 
the  State  agency  shall  provide  the 
following  information: 

(1)  The  nature  of  the  disasters)  (e.g.  a 
tornado,  hurricane,  earthquake,  flood, 
etc.)  or  civil  disorders))  and  evider-:e 
that  the  President  has  declared  a 
disaster; 

(ii)  The  date(s)  of  the  occurrence; 

(iii)  The  date(s)  after  the  occurrence 
when  program  operations  were  affected; 

(iv)  The  geographic  extent  of  the 
occurrence  (i.e.  the  county  or  counties 
where  the  disaster  occurred);  - 

(v)  The  proportion  of  the  food  stamp 
caseload  whose  management  was 
affected; 

(vi)  The  reason(s)  why  the  State 
agency  was  unable  to  control  the  effects 
of  the  disaster  on  program 
administration  and  errors; 

(vi/)  The  identification  and 
explanation  of  the  uncontrollable  nature 
of  errors  caused  by  the  event  (types  of 
errors,  geographic  location  of  the  errors, 
time  period  during  which  the  errors 
occurred,  etc.). 

(viii)  The  percentage  of  the  payment 
error  rate  that  resulted  from  the 
occurrence  and  how  this  figure  was 
derived;  and 

(hr)  The  degree  to  which  the  payment 
error  rate  exceeded  the  national 
performance  measure  in  the  subject 
fiscal  year. 

(2)  The  following  criteria  and 
methodology  will  be  used  to  assess  and 
evaluate  good  cause  in  conjunction  with 
the  appeals  process,  and  to  determine 
that  portion  of  the  error  rate/liability 
attributable  to  the  uncontrollable  effects 
of  a  disaster  or  civil  disorder: 
Geographical  impact  of  the  disaster. 
State  efforts  to  control  impact  on 
program  operations;  the  proportion  of 
food  stamp  caseload  affected;  and/or  the 
duration  of  the  disaster  and  its  impact 
on  program  operations.  Adjustments  for 
these  factors  may  result  in  a  waiver  of 
all,  part,  or  none  of  the  error  rate 
liabilities  for  the  applicable  period.  As 
appropriate,  the  waiver  amount  will  be 
adjusted  to  reflect  States’  otherwise 
effective  administration  of  the  program 
based  upon  the  degree  to  which  the 


error  rate  exceeds  the  national 
performance  measure.  For  example,  a 
reduction  in  the  amount  may  be  made 
when  a  State  agency’s  recent  error  rate 
history  indicates  that  even  absent  the 
events  described,  the  State  agency 
would  have  exceeded  the  national 
performance  measure  in  the  review 
period. 

(3)  If  a  State  agency  has  provided 
insufficient  information  to  determine  a 
waiver  amount  for  the  uncontrollable 
effects  of  a  natural  disaster  or  civil 
disorder  using  factual  analysis,  the 
waiver  amount  shall  be  evaluated  using 
the  following  formula  and  methodology 
which  measures  both  the  duration  and 
intensity  of  the  event:  Duration  will  be 
measured  by  the  number  of  months  the 
event  had  an  adverse  impact  on  program 
operations.  Intensity  will  be  a 
proportional  measurement  of  the 
issuances  for  the  counties  affected  to  the 
State’s  total  issuance.  This  ratio  will  be 
determined  using  issuance  figures  for 
the  first  full  month  immediately 
preceding  the  disaster.  This  figure  will 
not  include  issuances  made  to 
households  participating  under  disaster 
certification  authorized  by  PCS  and 
already  excluded  from  the  error  rate 
calculations  under  §  275.12(g)(2)(vi). 
“Counties  affected’’  will  include 
counties  where  the  disaster/civil 
disorder  occurred,  and  any  other  county 
that  the  State  agency  can  demonstrate 
had  program  operations  adversely 
impacted  due  to  the  event  (such  as  a 
county  that  diverted  significant 
numbers  of  food  stamp  certification  or 
administrative  staff).  The  amount  of  the 
waiver  of  liability  will  be  determined 
using  the  following  linear  equation:  la/ 
lb  x  [M/12  or  Mp/18]  x  L,  where  la  is 
the  issuance  for  the  first  full  month 
immediately  preceding  the  unusual 
event  for  the  county  affected;  lb  is  the 
State’s  total  issuance  for  the  first  full 
month  immediately  preceding  the 
unusual  event;  M/12  is  the  number  of 
months  in  the  subject  fiscal  year  that  the 
unusual  event  had  an  adverse  impact  on 
program  operations;  Mp/18  is  the 
number  of  months  in  the  last  half  (April 
through  September)  of  the  prior  fiscal 
year  that  the  unusual  event  had  an 
adverse  impact  on  program  operations; 

L  is  the  total  amount  of  the  liability  for 
the  fiscal  year.  Mathematically  this 
formula  could  result  in  a  waiver  of  more 
than  100%  of  the  liability,  however,  no 
more  than  100%  of  a  State’s  liability 
will  be  waived  for  any  one  fiscal  year. 
Under  this  approach,  unless  the  State 
agency  can  demonstrate  a  direct 
uncontrollable  impact  on  the  error  rate, 
the  effectB  of  disasters  or  civil  disorders 
that  ended  prior  to  the  second  half  of 


the  prior  fiscal  year  will  not  be 
considered. 

(B)  Strikes  by  State  agency  staff 
necessary  to  determine  Food  Stamp 
Program  eligibility  and  process  case 
changes. 

(1)  When  submitting  a  request  for 
good  cause  relief  based  on  this  example, 
the  State  agency  shall  provide  the 
following  information: 

(/)  Which  workers  (i.e.  eligibility 
workers,  clerks,  data  input  staff,  etc.) 
and  how  many  (number  and  percentage 
of  total  staff)  were  on  strike  or  refused 
to  cross  picket  lines; 

(if)  The  date(s)  and  nature  of  the  strike 
(i.e.,  the  issues  surrounding  the  strike); 

(iii)  The  date(s)  after  the  occurrence 
when  program  operations  were  affected; 

(iv)  The  geographic  extent  of  the  strike 
(i.e.  the  county  or  counties  where  the 
strike  occurred); 

(v)  The  proportion  of  the  food  stamp 
caseload  whose  management  was 
affected; 

(vi)  The  reason(s)  why  the  State 
agency  was  unable  to  control  the  effects 
of  the  strike  on  program  administration 
and  errors; 

(vii)  Identification  and  explanation  of 
the  uncontrollable  nature  of  errors 
caused  by  the  event  (types  of  errors, 
geographic  location  of  die  errors,  time 
period  during  which  the  errors 
occurred,  etc.); 

(viii)  The  percentage  of  the  payment 
error  rate  that  resulted  from  the  strike 
and  how  this  figure  was  derived;  and 

(ix)  The  degree  to  which  the  payment 
error  rate  exceeded  the  national 
performance  measure  in  the  subject 
fiscal  year. 

(2)  The  following  criteria  shall  be 
used  to  assess,  evaluate  and  respond  to 
claims  by  the  State  agency  for  a  good 
cause  waiver  of  liability  in  conjunction 
with  the  appeals  process,  and  to 
determine  that  portion  of  the  error  rate/ 
liability  attributable  to  the 
uncontrollable  effects  of  the  strike: 
Geographical  impact  of  the  strike;  State 
efforts  to  control  impact  on  program 
operations;  the  proportion  of  food  stamp 
caseload  affected;  and/or  the  duration  of 
the  strike  and  its  impact  on  program 
operations.  Adjustments  for  these 
factors  may  result  in  a  waiver  of  all, 
part,  or  none  of  the  error  rate  liabilities 
for  the  applicable  period.  For  example, 
the  amount  of  the  waiver  might  be 
reduced  for  a  strike  that  was  limited  to 

a  small  area  of  the  State.  As  appropriate, 
the  waiver  amount  will  be  adjusted  to 
reflect  States’  otherwise  effective 
administration  of  the  program  upon  the 
degree  to  which  the  error  rate  exceeded 
the  national  performance  measure. 

(3)  If  a  State  agency  has  provided 
insufficient  information  to  determine  a 
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waiver  amount  for  the  uncontrollable 
effects  of  a  strike  using  factual  analysis, 
a  waiver  amount  shall  be  evaluated  by 
using  the  formula  described  in 
paragraph  (e)(7)(i)(A)  of  this  section. 
Under  this  approach,  unless  the  State 
agency  can  demonstrate  a  direct 
uncontrollable  impact  on  the  error  rate, 
the  effects  of  strikes  that  ended  prior  to 
the  second  half  of  the  prior  fiscal  year 
will  not  be  considered. 

(C)  A  significant  growth  in  food  stamp 
caseload  in  a  State  prior  to  or  during  a 
fiscal  year,  such  as  a  15  percent  growth 
in  caseload.  Caseload  growth  which 
historically  increases  during  certain 
periods  of  the  year  will  not  be 
considered  unusual  or  beyond  the  State 
agency’s  control. 

(1)  When  submitting  a  request  for 
good  cause  relief  based  on  this  example, 
the  State  agency  shall  provide  the 
following  information: 

(/)  The  amount  of  growth  (both  actual 
and  percentage); 

(iij  The  time  the  growth  occurred 
(what  month(s)/year); 

(ui)  The  date(s)  after  the  occurrence 
when  program  operations  were  affected; 

(iv)  The  geographic  extent  of  the 
caseload  growth  (i.e.  Statewide  or  in 
which  particular  counties); 

(v)  The  impact  of  caseload  growth; 

(vi)  The  reason(s)  why  the  State 
agency  was  unable  to  control  the  effects 
of  caseload  growth  on  program 
administration  and  errors; 

(vii)  The  percentage  of  the  payment 
error  rate  that  resulted  from  the  caseload 
growth  and  how  this  figure  was  derived; 
and 

(viii)  The  degree  to  which  the  error 
rate  exceeded  the  national  performance 
measure  in  the  subject  fiscal  year. 

(2)  The  following  criteria  and 
methodology  shall  be  used  to  assess  and 
evaluate  good  cause  in  conjunction  with 
the  appeals  process,  and  to  determine 
that  portion  of  the  error  rate/liability 
attributable  to  the  uncontrollable  effects 
of  unusual  caseload  growth: 
Geographical  impact  of  the  caseload 
growth;  State  efforts  to  control  impact 
on  program  operations;  the  proportion 
of  food  stamp  caseload  affected;  and/or 
the  duration  of  the  cueload  growth  and 
its  impact  on  program  operations. 
Adjustments  for  these  factors  may  result 
in  a  waiver  of  all,  part,  or  none  of  the 
error  rate  liabilities  for  the  applicable 
period.  As  appropriate,  the  waiver 
amount  will  be  adjusted  to  reflect 
States’  otherwise  effective 
administration  of  the  program  based 
upon  the  degree  to  which  the  error  rate 
exceeded  the  national  performance 
measure.  For  example,  a  reduction  in 
the  amount  may  be  made  when  a  State 
agency’s  recent  error  rate  history 


indicates  that  even  absent  the  events 
described,  the  State  agency  would  have 
exceeded  the  national  performance 
measure  in  the  review  period.  Under 
this  approach,  unless  the  State  agency 
can  demonstrate  a  direct  uncontrollable 
impact  on  the  error  rate,  the  effects  of 
caseload  growth  that  ended  prior  to  the 
second  half  of  the  prior  fiscal  year  will 
not  be  considered. 

(3)  If  the  State  agency  has  provided 
insufficient  information  to  determine  a 
waiver  amount  for  the  uncontrollable 
effects  of  caseload  growth  using  factual 
analysis,  the  waiver  amount  shall  be 
evaluated  using  the  following  five-step 
calculation: 

(i)  Step  1,  determine  the  average 
number  of  households  certified  to 
participate  statewide  in  the  Food  Stamp 
Program  for  the  base  period  consisting 
of  the  twelve  consecutive  months 
ending  with  March  of  the  prior  fiscal 
year; 

(ii)  Step  2,  determine  the  percentage 
of  increase  in  caseload  growth  from  the 
base  period  (Step  1)  using  the  average 
number  of  households  certified  to 
participate  statewide  in  the  Food  Stamp 
Program  for  any  twelve  consecutive 
months  in  the  period  beginning  with 
April  of  the  prior  fiscal  year  and  ending 
with  June  of  the  current  fiscal  year; 

(ui)  Step  3,  determine  the  percentage 
the  error  rate  for  the  subject  fiscal  year, 
as  calculated  under  paragraph  (e)(5)(i)  of 
this  section,  exceeds  the  national 
performance  measure  determined  in 
accordance  with  paragraph  (e)(5)(i)  of 
this  section; 

(iv)  Step  4,  divide  the  percentage  of 
caseload  growth  increase  arrived  at  in 
step  2  by  the  percentage  the  error  rate 
for  the  subject  fiscal  year  exceeds  the 
national  performance  measure  as 
determined  in  step  3;  and 

(v)  Step  5,  multiply  the  quotient 
arrived  at  in  step  4  by  the  liability 
amount  for  the  current  fiscal  year  to 
determine  the  amount  of  waiver  of 
liability. 

(4)  Under  this  methodology,  caseload 
growth  of  less  than  15%  and/or 
occurring  in  the  last  three  months  of  the 
subject  fiscal  year  will  not  be 
considered.  Mathematically  this  formula 
could  result  in  a  waiver  of  more  than 
100%  of  the  liability  however,  no  more 
than  100%  of  a'State’s  liability  will  be 
waived  for  any  one  fiscal  year. 

(D)  A  change  in  the  Food  Stamp 
Program  or  other  Federal  or  State 
program  that  has  a  substantial  adverse 
impact  on  the  management  of  the  Food 
Stamp  Program  of  a  State.  Requests  for 
relief  from  errors  caused  by  the 
uncontrollable  effects  of  unusual 
program  changes  other  than  those 
variances  already  excluded  by 


§  275.12(d)(2)(vii)  will  be  considered  to 
the  extent  the  program  change  is  not 
common  to  all  States. 

(1)  When  submitting  a  request  for 
good  cause  relief  based  on  unusual 
changes  in  the  Food  Stamp  or  other 
Federal  or  State  programs,  the  State 
agency  shall  provide  the  following 
information: 

(/)  The  type  of  change(s)  that 
occurred; 

(ii)  When  the  change(s)  occurred; 

(ii/)  The  nature  of  the  adverse  effect  of 
the  changes  on  program  operations  and 
the  State  agency's  efforts  to  mitigate 
these  effects; 

(/v)  Reason(s)  the  State  agency  was 
unable  to  adequately  handle  the 
change(s); 

(v)  Identification  and  explanation  of 
the  uncontrollable  errors  caused  by  the 
changes  (types  of  errors,  geographic 
location  of  the  errors,  time  period 
during  which  the  errors  occurred,  etc.); 

(vi)  Hie  percentage  of  the  payment 
error  rate  that  resulted  from  the  adverse 
impact  of  the  change(s)  and  how  this 
figure  was  derived;  and 

(vii)  The  degree  to  which  the  payment 
error  rate  exceeded  the  national 
performance  measure  in  the  subject 
fiscal  year. 

(2)  The  following  criteria  will  be  used 
to  assess  and  evaluate  good  cause  in 
conjunction  with  the  appeals  process, 
and  to  determine  that  portion  of  the 
error  rate/liability  attributable  to  the 
uncontrollable  effects  of  unusual 
changes  in  the  Food  Stamp  Program  or 
other  Federal  and  State  programs;  State 
efforts  to  control  impact  on  program 
operations;  the  proportion  of  food  stamp 
caseload  affected;  and/or  the  duration  of 
the  unusual  changes  in  the  Food  Stamp 
Program  or  other  Federal  and  State 
programs  and  the  impact  on  program 
operations.  Adjustments  for  these 
factors  may  result  in  a  waiver  of  all, 
part,  or  none  of  the  error  rate  liabilities 
for  the  applicable  period.  As 
appropriate,  the  waiver  amount  will  be 
adjusted  to  reflect  States’  otherwise 
effective  administrative  of  the  program 
based  upon  the  degree  to  which  the 
error  rate  exceeded  the  national 
performance  measure. 

(E)  A  significant  circumstance  beyond 
the  control  of  the  State  agency.  Requests 
for  relief  from  errors  caused  by  the 
uncontrollable  effect  of  the  significant 
circumstance  other  than  those 
specifically  set  forth  in  paragraphs 
(e)(7)(i)(A)  through  (e)(7)(i)(D)  of  this 
section  will  be  considered  to  the  extent 
that  the  circumstance  is  not  common  to 
all  States,  such  as  a  fire  in  a  certification 
office. 

(1)  When  submitting  a  request  for 
good  cause  relief  based  on  significant 
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circumstances,  the  State  agency  shall 
provide  the  following  information: 

(1)  The  significant  circumstances  that 
the  State  agency  believes  uncontrollably 
and  adversely  affected  the  payment 
error  rate  for  the  fiscal  year  in  question; 

(ii)  Why  the  State  agency  had  no 
control  over  the  significant 
circumstances; 

(in)  How  the  significant 
circumstances  had  an  uncontrollable 
and  adverse  impact  on  the  State 
agency’s  error  rate; 

(iv)  Where  the  significant 
circumstances  existed  (i.e.  Statewide  or 
in  particular  counties); 

(v)  When  the  significant 
circumstances  existed  (provide  specific 
dates  whenever  possible); 

(vi)  The  proportion  of  the  food  stamp 
caseload  whose  management  was 
affected; 

(vdi)  Identification  and  explanation  of 
the  uncontrollable  errors  caused  by  the 
event  (types  of  errors,  geographic 
location  of  the  errors,  time  period 
during  which  the  errors  occurred,  etc.); 

(vii/)  The  percentage  of  the  payment 
error  rate  that  was  caused  by  the 
significant  circumstances  and  how  this 
figure  was  derived;  and 

(ix)  The  degree  to  which  the  payment 
error  rate  exceeded  the  national 
performance  measure  in  the  subject 
fiscal  year. 

[2)  The  following  criteria  shall  be 
used  to  assess  and  evaluate  good  cause 
in  conjunction  with  the  appeals  process, 
and  to  determine  that  portion  of  the 
error  rate/liability  attributable  to  the 
uncontrollable  effects  of  a  significant 
circumstance  beyond  the  control  of  the 
State  agency,  other  than  those  set  forth 
in  paragraph  (e)(7)(i)(E)  of  this  section: 
Geographical  impact  of  the  significant 
circumstances;  State  efforts  to  control 
impact  on  program  operations;  the 
proportion  of  food  stamp  caseload 
affected;  and/or  the  duration  of  the 
significant  circumstances  and  the 
impact  on  program  operations. 
Adjustments  for  these  factors  may  result 
in  a  waiver  of  all,  part,  or  none  of  the 
error  rate  liabilities  for  the  applicable 
period.  As  appropriate,  the  waiver 
amount  will  be  adjusted  to  reflect 
States’  otherwise  effective 
administration  of  the  program  based 
upon  the  degree  to  which  the  error  rate 
exceeded  the  national  performance 
measure. 

(ii)  Adjustments.  When  good  cause  is 
found  under  the  criteria  in  paragraphs 
(e)(7)(i)(A)  through  (e)(7)(i)(E)  of  this 
section,  the  waiver  amount  may  be 
adjusted  to  reflect  States’  otherwise 
effective  administration  of  the  program 
based  upon  the  degree  to  which  the 


error  rate  exceeds  the  national 
performance  measure. 

(iii)  Evidence.  When  submitting  a 
request  to  the  ALJ  for  good  cause  relief, 
the  State  agency  shall  include  such  data 
and  documentation  as  is  necessary  to 
support  and  verify  the  information 
submitted  in  accordance  with  the 
requirements  of  paragraph  (e)(7)  of  this 
section  so  as  to  folly  explain  how  a 
particular  significant  circumstance(s) 
uncontrollable  affected  its  payment 
error  rate. 

(iv)  Finality.  The  initial  decision  of 
the  ALJ  concerning  good  cause  shall 
constitute  the  final  determination  for 
purposes  of  judicial  review  without 
further  proceedings  as  established  under 
the  provisions  of  §  283.17  and  $283.20 
of  this  chapter. 

***** 

(9)  FCS  Timeframes.  FCS  shall 
determine,  and  announce  the  national 
average  payment  error  rate  for  fiscal 
year  within  30  days  following  the 
completion  of  the  case  review  process 
and  all  arbitrations  of  State  agency- 
Federal  difference  cases  for  that  fiscal 
year,  and  at  the  same  time  FCS  shall 
notify  all  State  agencies  of  their 
individual  payment  error  rates  and 
payment  error  rate  liabilities,  if  any.  The 
case  review  process  and  the  arbitration 
of  all  difference  cases  shall  be 
completed  not  later  than  180  days  after 
the  end  of  fiscal  year.  FCS  shall  initiate 
collection  action  on  each  claim  for  such 
liabilities  before  the  end  of  the  fiscal 
year  following  the  end  of  the  fiscal  year 
reporting  period  in  which  the  claim 
arose  unless  an  administrative  appeal 
relating  to  the  claim  is  pending. 
***** 

Dated:  May  20. 1997. 

Mary  Ann  Ketfie, 

Acting  Undersecretary  for  Food,  Nutrition, 
and  Consumer  Services. 

[FR  Doc.  97-13946  Filed  6-30-97;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Parts  330, 340, 351,  and  372 

[Docket  No.  97-004-1] 

Revision  of  Authority  Citations 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Final  rule. 

SUMMARY:  We  are  amending  our 
regulations  to  correct  authority  citations 
in  four  parts  of  title  7  of  the  Code  of 
Federal  Regulations.  These  authority 


citations  show  the  location  in  the  Code 
of  Federal  Regulations  of  the  delegations 
of  authority  from  the  Secretary  of 
Agriculture  to  the  Assistant  Secretary 
for  Marketing  and  Regulatory  Programs 
and  from  the  Assistant  Secretary  for 
Marketing  and  Regulatory  Programs  to 
the  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

EFFECTIVE  DATE:  June  2, 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Kathy  Holmes,  Regulatory  Coordination 
Specialist,  Regulatory  Analysis  and 
Development,  PPD,  APHIS,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238,  (301)  734-8682;  or  e-mail: 
kholmes@aphis.usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

A  final  rule  effective  and  published  in 
the  Federal  Register  on  November  8, 

1995  (60  FR  56392-56465)  revised  the 
delegations  of  authority  from  the 
Secretary  of  Agriculture  and  general 
officers  of  the  Department  due  to  a 
reorganization  of  the  Department.  This 
document  amends  the  authority 
citations  in  three  parts  of  title  7  of  the 
Code  of  Federal  Regulations  to  reflect 
the  changes  made  by  that  final  rule. 

This  document  also  updates  the 
authority  citation  for  7  CFR  part  351  to 
include  the  delegations  of  authority 
from  the  Secretary  of  Agriculture  to  the  - 
Assistant  Secretary  for  Marketing  and 
Regulatory  Programs  and  from  the 
Assistant  Secretary  for  Marketing  and 
Regulatory  Programs  to  the 
Administrator,  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  and  from 
the  Administrator,  APHIS,  to  the  Deputy 
Administrator  for  Plant  Protection  and 
Quarantine,  APHIS. 

Accordingly,  title  7  chapter  Dl,  is 
amended  as  follows: 

PART  330— FEDERAL  PLANT  PEST 
REGULATIONS;  GENERAL;  PLANT 
PESTS;  SOIL,  STONE,  AND  QUARRY 
PRODUCTS;  GARBAGE 

1.  The  authority  citation  for  7  CFR 
part  330  is  revised  to  read  as  follows: 

Authority:  7  U.S.G  147a,  150bb,  150dd- 
15 Off,  161, 162, 164a,  450,  and  2260;  19 
U.S.C.  1306;  21  U.S.C  111,  114a,  136,  and 
136a;  31  U.S.C*B701;  42  U.S.C.  4331,  and 
4332;  7  CFR  2.22,  2.80,  and  371.2(c). 

PART  340 — INTRODUCTION  OF 
ORGANISMS  AND  PRODUCTS 
ALTERED  OR  PRODUCED  THROUGH 
GENETIC  ENGINEERING  WHICH  ARE 
PLANT  PESTS  OR  WHICH  THERE  IS 
REASON  TO  BELIEVE  ARE  PLANT 
PESTS 

2.  The  authority  citation  for  7  CFR 
part  340  is  revised  to  read  as  follows: 
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Authority:  7  U.S.C.  150aa-150jj,  151-167, 
and  l622n;  31  U.S.C.  9701;  7  CFR  2.22,  2.80, 
and  371.2(c). 

PART  351— IMPORTATION  OF  PLANTS 
OR  PLANT  PRODUCTS  BY  MAIL 

3.  The  authority  citation  for  7  CFR 
part  351  is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  150bb,  150dd,  150ee, 
160,  and  162;  7  CFR  2.22,  2.80,  and  371.2(c). 

PART  372— NATIONAL 
ENVIRONMENTAL  POLICY  ACT 
IMPLEMENTING  PROCEDURES 

4.  The  authority  citation  for  7  CFR 
part  372  is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  4321  et  seq .;  40  CFR 
parts  1500-1508;  7  CFR  parts  lb,  2.22,  2.80, 
371.2, 371.2(m),  371.13(d),  and  371.14(b). 

Done  in  Washington,  DC,  this  27th  day  of 
May  1997. 

Donald  L.  Luchsinger, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

[FR  Doc.  97-14321  Filed  5-30-97;  8:45  ami 
BILLING  CODE  3410-34-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  33 

[Docket  No.  93-ANE-14;  No.  33-ANE-01] 

Special  Conditions;  Soioy  Corporation, 
Soloy  Dual  Pac  Engine  (Formerly 
Soioy  Dual  Pac,  Inc.) 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  special  conditions; 
correction. 

SUMMARY:  This  document  makes  a 
correction  to  Final  Special  Conditions, 
93— ANE-14,  No.  33-ANE-Ol, 
applicable  to  Soioy  Corporation,  Soioy 
Dual  Pac  Engine  (formerly  Soioy  Dual 
Pac,  Inc.)  that  was  published  in  the 
Federal  Register  on  February  19, 1997 
(62  FR  7335).  Two  minor  typographical 
errors  occurred,  one  in  the  subject 
heading  and  one  in  the  SUMMARY 
section.  This  document  corrects* these 
errors.  In  all  other  respects,  the  original 
document  remains  the  same. 

DATES:  Effective  June  2, 1997. 
SUPPLEMENTARY  INFORMATION:  A  final 
special  conditions  applicable  to  Soioy 
Corporation,  Soioy  Dual  Pac  Engine 
(formerly  Soioy  Dual  Pac,  Inc.),  was 
published  in  the  Federal  Register  on 
February  19, 1997  (62  FR  7335).  The 
following  corrections  are  needed: 

On  page  7335,  in  the  left  column  in 
the  Special  Conditions  heading,  the 


word  “Formally”  should  be  changed  to 
“Formerly”. 

On  page  7335,  in  the  left  column 
under  SUMMARY,  first  sentence,  the  word 
“formally”  should  be  changed  to 
“formerly”. 

Issued  in  Burlington,  MA,  on  May  15, 

1997. 

Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  97-14318  Filed  5-30-97;  8:45  am) 
BILLING  CODE  4S10-13-U 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

[T.D.  ATF-390] 

27  CFR  Part  24 

RIN  1512-AB65 

Implementation  of  Public  Law  104-188, 
Section  1702,  Amendments  Related  to 
Revenue  Reconciliation  Act  of  1990 
(96R-028P) 

AGENCY:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Department  of  the 
Treasury. 

ACTION:  Temporary  rule  (Treasury 
decision). 

SUMMARY:  This  temporary  rule 
implements  some  of  the  provisions  of 
the  Small  Business  Job  Protection  Act  of 
1996.  The  new  law  made  changes  to  the 
small  producers’  wine  tax  credit  and 
wine  bond  provisions  in  the  Internal 
Revenue  Code  of  1986.  The  wine 
regulations  are  amended  to  extend  the 
application  of  the  credit  to  “transferees 
in  bond”  (proprietors  who  store  wine 
for  a  small  producer  but  who  do  not 
hold  title  to  such  wine)  in  certain 
circumstances,  and  to  make  conforming 
changes  to  the  bond  computation 
instructions,  which  were  also  affected 
by  the  law  change.  In  the  Proposed 
Rules  section  of  this  Federal  Register, 
ATF  is  also  issuing  a  notice  of  proposed 
rulemaking  inviting  comments  on  the 
temporary  rule  for  a  60-day  period 
following  the  publication  of  this 
temporary  rule. 

EFFECTIVE  DATES:  The  temporary 
regulations  are  retroactive  to  January  1, 
1991.  The  regulations  will  remain  in 
effect  until  superseded  by  final 
regulations. 

ADDRESSES:  Send  written  comments  to: 
Chief,  Wine,  Beer  &  Spirits  Regulations 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  P.O.  Box  50221,  Washington, 
DC  20091-0221. 


FOR  FURTHER  INFORMATION  CONTACT: 

Marjorie  D.  Ruhf,  Wine,  Beer  &  Spirits 
Regulations  Branch,  650  Massachusetts 
Avenue,  NW.,  Washington,  DC  20226, 
(202)  927-8230. 

SUPPLEMENTARY  INFORMATION: 
Background 

Tax  Credits  for  Certain  Proprietors  of 
Bonded  Wine  Premises 

The  Revenue  Reconciliation  Act  of 

1990,  Title  XI  of  Public  Law  101-508, 

104  Stat.  1388—400,  was  enacted  on 
November  5, 1990.  Section  11201  of  this 
law  increased  the  rate  of  tax  on  still 
wines  and  artificially  carbonated  wines 
removed  from  bonded  premises  or 
Customs  custody  on  or  after  January  1, 

1991.  The  tax  rates  on  these  products 
were  increased  by  90  cents  per  wine 
gallon.  The  law  did  not  increase  the  tax 
rate  on  champagne  and  other  sparkling 
wines. 

In  addition  to  the  above-referenced 
increased  rates  of  tax,  section  11201 
provided  that  small  domestic  producers 
of  wine  are  entitled  to  a  credit  of  up  to 
90  cents  per  wine  gallon  on  the  first 
100,000  gallons  of  wine  (other  than 
champagne  and  other  sparkling  wines) 
removed  for  consumption  or  sale  during 
a  calendar  year.  This  credit  may  be 
taken  by  a  bonded  wine  premises 
proprietor  who  does  not  produce  more 
than  250,000  gallons  of  wine  in  a  given 
calendar  year.  The  90  cents  per  wine 
gallon  credit  is  equivalent  to  the  amount 
by  which  the  tax  on  wine  was  increased 
by  the  Revenue  Reconciliation  Act  of 
1990.  However,  the  full  credit  of  90 
cents  per  gallon  is  reduced  1  percent 
($.009  per  gallon)  for  each  thousand 
gallons  of  wine  over  150,000  gallons 
which  are  produced  in  a  year,  until  the 
full  increased  tax  rate  is  reached. 

On  December  11, 1990,  ATF  issued 
regulations  implementing  the  small 
producers’  wine  tax  credit  See  T.D. 
ATF-307,  55  FR  52723.  The  regulations 
appearing  at  27  CFR  24.278  implement 
the  tax  credit  for  small  domestic 
producers.  The  regulations  in  27  CFR 
24.279  explain  the  procedure  for  making 
adjustments  to  tax  returns  as  a  result  of 
claiming  an  incorrect  credit  rate. 

On  August  9, 1991,  ATF  issued 
Industry  Circular  91-9  to  announce  an 
ATF  ruling  (subsequently  published  as 
ATF  Ruling  92-1  (A.T.F.Q.B.  1992-3, 
55)),  which  held  that  the  small 
producer’s  wine  tax  credit  is  available 
only  to  eligible  proprietors  engaged  in 
the  business  of  producing  wine.  A 
proprietor  who  has  a  basic  permit  to 
produce  wine  but  does  not  produce 
wine  during  a  calendar  year  may  not 
take  the  small  producers’  wine  tax 
credit  on  wine  removed  during  such 
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calendar  year.  A  proprietor  who  has 
obtained  a  new  wine  producers’  basic 
permit  may  not  take  the  small 
producers’  wine  tax  credit  on  wine 
removed  until  wine  is  produced  by  such 
proprietor.  The  provisions  of  that  ruling 
are  hereby  incorporated  into  27  CFR 
24.278(a)  and  the  ruling  is  declared 
obsolete. 

Public  Law  104-188 

On  August  20, 1996,  the  Small 
Business  Job  Protection  Act  of  1996, 
Public  Law  104-188, 110  Stat.  1755, 
was  enacted.  Section  1702  of  the  Act 
contains  amendments  to  the  Revenue 
Reconciliation  Act  of  1990,  including 
some  provisions  which  affect  small 
wine  producers.  The  law  provides  that 
the  amendments  made  by  section  1702 
shall  take  effect  as  if  included  in  the 
provision  of  the  Revenue  Reconciliation 
Act  of  1990  to  which  such  amendment 
relates.  Section  11201  of  the  Revenue 
Reconciliation  Act,  which  contained  the 
small  producers’  wine  tax  credit 
provision,  was  effective  for  wine 
removed  after  January  1, 1991. 
Accordingly,  the  amendments  made  in 
this  regulation  have  been  made 
retroactive  to  January  1, 1991. 

Before  the  enactment  of  Public  Law 
104-188,  small  wine  producers  were 
eligible  to  take  the  small  producers’ 
wine  tax  credit  only  on  wine  removed 
for  consumption  or  sale  by  that 
producer,  if  the  producer  transferred 
wine  in  bond  to  another  bonded  wine 
premises  (a  transferee  in  bond)  for 
storage  pending  subsequent  removal  by 
the  transferee,  then  the  producer  could 
not  claim  a  credit  on  that  wine,  since 
the  producer  had  not  removed  the  wine 
for  consumption  or  sale.  If  the  transferee 
was  not  eligible  for  the  small  producers' 
wine  tax  credit  (i.e.,  it  did  not  produce 
wine  at  all,  or  it  produced  more  than 
*  250,000  gallons  of  wine),  then  there  was 
no  eligibility  for  the  credit.  Even  if  the 
transferee  produced  wine  and  was 
eligible  for  credit  in  its  own  right,  its 
eligibility  was  limited  to  the  first 
100,000  gallons  removed  during  the 
year.  In  order  to  receive  the  credit,  some 
small  wineries  began  to  taxpay  their 
wines  at  the  time  of  removal,  and  store 
the  wines  taxpaid  instead  of  transferring 
them  in  bond. 

Public  Law  No.  104-188  amended  26 
U.S.C.  5041(c)  to  allow  the  credit  to  be 
taken  by  “transferees  in  bond’’  on  behalf 
of  their  small  producer  clients.  As 
amended,  26  U.S.C.  5041(c)  provides 
that  where  wine  would  be  eligible  for 
the  small  producer  credit  if  removed  by 
the  producer,  and  such  wine  is 
transferred  in  bond  to  another  person 
(the  transferee)  who  removes  such  wine 
during  such  calendar  year,  the 


transferee  (and  not  the  producer)  may  be 
eligible  for  the  small  producer  credit 
under  certain  prescribed  circumstances. 
The  law  requires  that  the  producer  must 
hold  title  to  the  wine  at  the  time  of  its 
removal  and  must  provide  to  the 
transferee  such  information  as  is 
necessary  to  properly  determine  the 
transferee’s  credit  under  this  paragraph. 
The  statutory  language  thus  limits  the 
application  of  the  credit  to  transferees  in 
bond  receiving  wine  from  the  actual 
producer  of  the  wine  in  question,  and 
not  from  a  subsequent  owner  who  may 
also  be  a  small  producer.  Production  is 
already  defined  in  27  CFR  24.278  for 
purposes  of  establishing  eligibility  for 
wine  credit 

A  definition  of  removals  is  hereby 
added  in  27  CFR  24.278(e)(2).  As 
amended,  26  U.S.C.  5041(c)(6)  provides 
that,  when  the  producer  elects  to 
transfer  the  credit,  the  transferee  (and 
not  the  producer)  will  be  eligible  for  the 
credit.  Therefore,  the  credit  eligibility  of 
the  small  producer  is  still  limited  to  the 
first  100,000  gallons  removed  for 
consumption  or  sale  during  a  calendar 
year,  whether  the  removal  is  from  its 
own  premises  or  from  the  premises  of  a 
transferee  in  bond  using  the  producer’s 
credit  on  the  producer’s  instructions. 

Another  condition  of  the  new  credit 
provision  is  that  the  producer  must  give 
the  transferee  “such  information  as  is 
necessary  to  properly  determine  the 
transferee’s  credit.”  A  new  regulation  in 
27  CFR  24.278(b)(2)(D)  sets  forth  what 
information  is  required.  The  regulatory 
requirement  to  transmit  taxpayment 
instructions  “in  writing”  may  be 
satisfied  by  any  form  of  electronic 
transmission  available  to  the  producer 
and  transferee,  as  long  as  a  permanent 
copy  is  filed  with  the  records  required 
to  be  maintained  in  support  of  tax 
return  and  claim  information  by  both 
the  producer  and  the  transferee. 

Liability  for  Additional  Tax 

Pursuant  to  26  U.S.C.  5043,  the 
proprietor  of  a  bonded  wine  cellar  is 
liable  for  the  tax  on  any  wines  removed 
from  such  premises.  Section  5362(b) 
provides  that  wine  may  be  withdrawn 
without  payment  of  tax  for  transfer  in 
bond  between  bonded  premises.  When 
such  a  transfer  occurs,  section 
5043(a)(1)(A)  provides  that  the  liability 
for  payment  of  the  tax  shall  become  the 
liability  of  the  transferee  from  the  time 
of  removal  of  the  wine  from  the 
transferor’s  premises,  and  the  transferor 
shall  thereupon  be  relieved  of  such 
liability. 

Thus,  where  a  small  producer 
transfers  wine  in  bond  to  a  bonded  wine 
cellar,  and  the  bonded  wine  cellar 
thereupon  removes  the  wine,  it  is  the 


transferee  and  not  the  transferor  that  is 
liable  for  the  tax.  Since  the  small 
producers’  wine  tax  credit  rate  each  year 
is  based  on  the  level  of  production* 
during  the  same  calendar  year,  and  the 
total  production  is  not  known  until  the 
c  ose  of  the  year,  adjustments  to  the 
credit  rate  are  sometimes  needed.  If  ATF 
determines,  for  example,  that  a 
transferee  took  the  small  producer  credit 
for  a  certain  quantity  of  wine,  and  the 
small  producer  subsequently 
disqualified  itself  for  the  credit  by 
producing  more  than  250,000  wine 
gallons  during  that  calendar  year,  it  is 
the  transferee  that  will  be  responsible 
for  paying  the  additional  tax  liability 
and  any  applicable  interest  or  penalties 
arising  out  of  such  an  underpayment  of 
tax.  Transferees  may  wish  to  take  this 
into  account  when  making  contractual 
arrangements  with  small  wine 
producers. 

Increasing  adjustments  are  required  if 
a  person  produces  more  wine  than 
anticipated  when  the  credit  was 
computed,  or  if  the  person  fails  to 
produce  wine  during  the  calendar  year 
and  loses  eligibility  for  such  credit  after 
claiming  it  The  regulations  in  27  CFR 
24.279(a)  cover  increasing  adjustments 
as  they  relate  to  the  small  producer’s 
own  removals,  and  this  section  is  being 
expanded  to  reflect  adjustments  to 
credits  taken  by  a  transferee  in  bond.  If 
excess  credits  are  taken  by  the  transferee 
based  on  information  received  from  a 
producer,  the  transferee  is  responsible 
for  making  the  necessary  increasing 
adjustment,  with  interest.  The  section 
on  increasing  adjustments  is  also  being 
amended  to  differentiate  between  the 
excess  credits  discussed  above,  which 
are  the  result  of  a  good  faith  estimate  of 
future  production,  and  excess  credits 
taken  after  the  100,000  gallon  maximum 
has  been  reached.  The  latter  excess 
credits  result  from  careless 
recordkeeping  of  current  removals,  and 
not  from  an  inability  to  predict  exact 
annual  production.  As  revised,  27  CFR 
24.279  notes  that  the  regional  director 
(compliance)  has  the  discretion  to 
impose  a  penalty  on  excess  credits 
which  result  from  carelessness. 

A  decreasing  adjustment  may  be 
claimed  if  a  person  qualifies  for  the 
credit  but  does  not  deduct  it,  or  deducts 
less  than  the  full  credit  for  which  such 
person  is  eligible.  Since  the  person  who 
paid  the  tax  (in  this  case  the  transferee) 
must  claim  a  refund  or  credit  of  such 
tax,  yet  was  most  likely  reimbursed  for 
the  tax  by  the  producer,  we  note  that  the 
provisions  of  26  U.S.C.  6423  and  27  CFR 
part  70,  subpart  E  (recently  recodified 
from  27  CFR  part  170,  subpart  E)  will 
apply  to  such  requests  for  refund.  Using 
information  provided  by  the  producer. 
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the  transferee  must  show  (1)  that  the 
owner  of  the  article  (the  producer)  has 
furnished  the  transferee  with  the 
amount  claimed  for  payment  of  the  tax, 
(2)  the  owner  has  given  its  written 
consent  to  the  allowance  of  the  credit  or 
refund  to  the  transferee,  and  (3)  the 
owner  bore  the  ultimate  burden  of  the 
tax  (i.e.,  did  not  pass  on  the  burden  of 
the  tax  to  the  consumer  as  part  of  the 
sale  price  of  the  product),  or 
unconditionally  repaid  the  amount 
claimed  to  the  person  who  bore  the 
ultimate  burden  of  the  tax.  The 
procedure  in  27  CFR  24.279(b)  for 
claiming  credit  or  refund  of  taxes  to 
reflect  increases  in  small  producers’ 
wine  tax  credit  eligibility  has  been 
modified  to  take  transferees  in  bond  into 
account. 

Disclosure  Issues 
Both  small  wine  producers  and 
transferees  in  bond  should  note  that  at 
times  it  will  be  necessary  for  ATF  to 
disclose  information  concerning  the  tax 
liability  of  the  small  wine  producer  to 
the  transferee  who  actually  claimed  the 
small  producer  credit,  in  order  to 
explain  the  basis  for  additional 
assessments  or  other  adjustments  to  the 
transferee’s  tax  liability.  In  general,  26 
U.S.C.  6103  prohibits  the  disclosure  of 
tax  returns  or  return  information  to 
anyone  other  than  the  taxpayer  unless 
the  taxpayer  has  consented  to  such  a 
disclosure.  However,  26  TJ.S.C. 
6103(h)(4)(C)  allows  the  disclosure  of  a 
return  or  return  information  in  a  Federal 
judicial  or  administrative  proceeding 
pertaining  to  tax  administration,  if  such 
return  or  return  information  directly 
relates  to  a  transactional  relationship 
between  a  person  who  is  a  party  to  the 
proceeding  and  the  taxpayer  which 
directly  affects  the  resolution  of  an  issue 
in  the  proceeding.  It  is  ATF’s  position 
that  any  audit  or  inspection  of  the 
transferee’s  tax  liability  is  an 
administrative  proceeding  pertaining  to 
tax  administration.  Thus,  the  law 
authorizes  ATF  to  disclose  to  the 
transferee  information  pertaining  to  the 
credit  eligibility  of  the  producer  in  cases 
where  it  directly  relates  to  credits  taken 
by  the  transferee  on  the  instructions  of 
the  small  producer,  which  directly 
affects  the  resolution  of  the  issue  of  the 
tax  liability  of  the  transferee.  See 
generally  First  Western  Government 
Securities,  Inc.  v.  United  States,  796 
F.2d  355  (10th  Cir.  1986). 

Claims  for  Refund  or  Credit 
As  previously  noted,  section  1702(i) 
of  the  Small  Business  Job  Protection  Act 
of  1996  provides  that  the  amendments 
made  by  section  1702  of  the  Act  shall 
take  effect  as  if  included  in  the 
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provision  of  the  Revenue  Reconciliation 
Act  of  1990  to  which  such  amendment 
relates.  Section  11201  of  the  Revenue 
Reconciliation  Act,  which  contained  the 
small  wine  producer  credit  provision, 
was  effective  for  wine  removed  after 
January  1, 1991 .  Accordingly,  the 
amendments  made  in  this  regulation 
have  been  made  retroactive  to  January  1, 
1991.  However,  since  the  law  did  not 
contain  any  language  explicitly  or 
implicitly  waiving  the  statute  of 
limitations  for  filing  claims  for  credit  or 
refund,  the  applicable  statutory  period 
provided  for  in  26  U.S.C.  6511  and  27 
CFR  70.261  will  still  apply.  See,  e.g.. 
United  States  v.  Zacks,  375  U.S.  59 
(1963).  In  most  cases,  this  means  that 
claims  must  be  filed  within  3  years  after 
the  due  date  of  the  tax  return  to  which 
they  relate. 

Other  Changes  Made  by  the  Small 
Business  fob  Protection  Act  of  1996 

The  cross  reference  to  26  U.S.C. 

5041(e)  in  26  U.S.C.  5061(b)(3)  was 
amended  to  read  “section  5041(f)” 
because  paragraph  5041(e)  was 
redesignated  as  5041(f)  when  the  wine 
credit  provisions  were  added  in  1990. 

No  conforming  changes  to  the 
regulations  are  needed. 

Finally,  the  wine  bond  requirement 
was  amended  to  note  that  the 
appropriate  credit  should  be  taken  into 
account  in  computing  the  penal  sum  of 
the  bond,  and  this  document  makes  a 
conforming  change  to  27  CFR  24.148. 

We  note  that,  pursuant  to  ATF  Ruling 
92-1  (A.T.F.Q.B.  1992-3,  55),  now 
incorporated  into  27  CFR  24.278(a),  a 
new  proprietor  may  not  take  credit 
against  wine  tax  until  such  proprietor 
actually  produces  wine  and  establishes 
its  eligibility  as  a  small  producer. 
Therefore,  new  proprietors  may  be 
asked  to  file  bonds  at  the  full  tax  rate 
if  they  plan  to  sell  wine  received  in 
bond  or  transferred  from  a  predecessor 
before  they  produce  wine  and  qualify 
for  the  small  producers’  wine  tax  credit 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  these 
regulations  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  a 
regulatory  flexibility  analysis  is  not 
required.  Any  revenue  effects  of  this 
rulemaking  on  small  businesses  flow 
directly  from  the  underlying  statute. 
Likewise,  any  secondary  or  incidental 
effects,  and  any  reporting, 
recordkeeping,  or  other  compliance 
burdens  flow  directly  from  the  statute. 
Pursuant  to  26  U.S.C.  7805(f),  this 
temporary  regulation  will  be  submitted 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  for 


comment  on  its  impact  on  small 
business. 

Executive  Order  12866 

It  has  been  determined  that  this 
temporary  rule  is  not  a  significant 
regulatory  action  as  defined  by 
Executive  Order  12866,  because  any 
economic  effects  flow  directly  from  the 
underlying  statute  and  not  from  this 
temporary  rule.  Therefore,  a  regulatory 
assessment  is  not  required. 

Paperwork  Reduction  Act 

This  regulation  is  being  issued 
without  prior  notice  and  public 
procedure  pursuant  to  the 
Administrative  Procedure  Act  (5  U.S.C 
553).  For  this  reason,  the  new  collection 
of  information  contained  in  this 
regulation  has  been  reviewed  under  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 

3507(j))  and,  pending  receipt  and 
evaluation  of  public  comments, 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  control 
number  1512-0540.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a  valid 
control  number  assigned  by  the  Office  of 
Management  and  Budget 

The  collections  of  information  in  this 
regulation  are  in  27  CFR  24.278  and 
24.279  (previously  approved  under 
OMB  Control  Number  1512-0492).  This 
information  is  required  to  advise  the 
transferee  of  any  available  credit,  and  to 
support  entries  on  tax  returns  and 
claims.  This  information  will  be  used  by 
the  transferee  and  the  small  producer  to 
compute  taxes  or  claims  and  may  also 
be  reviewed  by  ATF  during  an  audit  to 
confirm  that  wine  tax  credits  were 
properly  taken.  The  collections  of 
information  are  required  to  obtain  a 
benefit  (reduced  rate  of  tax).  The  likely 
recordkeepers  are  businesses  and  small 
businesses. 

For  further  information  concerning 
these  collections  of  information,  and 
where  to  submit  comments  on  the 
collections  of  information,  refer  to  the 
preamble  to  the  cross  reference  notice  of 
proposed  rulemaking  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

Administrative  Procedure  Act 

Because  this  document  merely 
implements  a  law  which  is  retroactive 
to  January  1, 1991,  and  because 
immediate  guidance  is  necessary  to 
implement  the  provisions  of  the  law,  it 
is  found  to  be  impracticable  to  issue  this 
Treasury  decision  with  notice  and 
public  procedure  under  5  U.S.C.  553(b), 
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or  subject  to  the  effective  date  limitation 
in  section  553(d). 

Drafting  Information:  The  principal 
author  of  this  document  is  Marjorie 
Ruhf,  Wine,  Beer  &  Spirits  Regulations 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms. 

List  of  Subjects  in  27  CFR  Part  24 

Administrative  practice  and 
procedure.  Authority  delegations, 
Claims,  Electronic  fund  transfers,  Excise 
taxes,  Exports,  Food  additives.  Fruit 
juices,  Labeling,  Liquors,  Packaging  and 
containers.  Reporting  and  recordkeeping 


requirements,  Research,  Scientific 
equipment.  Spices  and  flavoring.  Surety 
bonds,  Taxpaid  wine  bottling  house. 
Transportation,  Vinegar,  Warehouses, 
Wine. 

Authority  and  Issuance 

Chapter  I  of  title  27,  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  24— WINE 

Paragraph  1.  The  authority  citation 
for  27  CFR  part  24  continues  to  read  as 
follows: 


Authority:  5  U.S.C.  552(a);  26  U.S.C.  5001, 
5008,  5041, 5042,  5044, 5061,  5062,  5081, 
5111-5113,  5121,  5122,  5142,  5143,  5173, 
5206, 5214, 5215, 5351, 5353, 5354,  5356, 
5357,  5361, 5362, 5364-5373, 5381-5388, 
5391, 5392, 5511, 5551, 5552,  5661,  5662, 
5684,  6065, 6091,  6109,  6301,  6302,  6311, 
6651, 6676, 7011,  7302,  7342,  7502,  7503, 
7606,  7805,  7851;  31 U.S.C.  9301,  9303,  9304, 
9306. 

Par.  2.  Section  24.148  is  revised  to 
read  as  follows: 

$  24.148  Penal  sums  of  bonds. 

The  penal  sums  of  bonds  prescribed 
in  this  part  are  as  follows: 


Penal  sum 


Minimum  Maximum 


(a)  Wine  Bond,  AFT  F  5120.36  .  (1)  Not  less  than  the  tax  on  all  wine  or  spirits  in  transit  or  unaccounted  for 

at  any  one  time,  taking  into  account  the  appropriate  small  producer's 
wine  tax  credit 

Where  such  liability  exceeds  $250,000 . 

(2)  Where  the  unpaid  tax  amounts  to  more  than  $500,  not  less  than  the 
amount  of  tax  which,  at  any  one  time,  has  been  determined  but  not 
paid.  Except:  $1,000  of  the  wine  operations  coverage  may  be  allocated 
to  cover  the  amount  of  tax  which,  at  any  one  time,  has  been  determined 
but  not  paid,  if  the  total  operations  coverage  is  $2,000  or  more. 

(b)  Wine  Vinegar  Plant  Bond  ATF  F  Not  less  than  the  tax  on  all  wine  on  hand,  in  transit,  or  unaccounted  for  at 

5510.2*.  any  one  time. 


*The  proprietor  of  a  bonded  wine  premises  who  operates  an  adjacent  or  contiguous  wine  vinegar  plant  with  a  Wine  Bond  which  does  not 
cover  the  operation  may  file  a  consent  of  surety  to  extend  the  terms  of  the  Wine  Bond  in  lieu  of  filing  a  wine  vinegar  plant  bond. 


(26  U.S.C.  5354,  5362) 

Par.  3.  Section  24.278  is  revised  and 
the  OMB  authorization  number  is  added 
to  read  as  follows: 

$24,278  Tax  credit  for  certain  small 
domestic  producers. 

(a)  General.  In  the  case  of  a  person 
who  produces  not  more  than  250,000 
gallons  of  wine  during  the  calendar 
year,  there  shall  be  allowed  as  a  credit 
against  any  tax  imposed  by  Title  26, 
U.S.C.  (other  than  Chapters  2,  21  and 
22),  an  amount  computed  in  accordance 
with  paragraph  (d)  of  this  section,  on 
the  first  100,000  gallons  of  wine  (other 
than  champagne  and  other  sparkling 
wine)  removed  during  such  year  for 
consumption  or  sale.  Such  credit 
applies  only  to  wine  which  has  been 
produced  at  a  qualified  bonded  wine 
premises  in  the  United  States.  The  small 
wine  producer’s  tax  credit  is  available 
only  to  eligible  proprietors  engaged  in 
the  business  of  producing  wine.  A 
proprietor  who  has  a  basic  permit  to 
produce  wine  but  does  not  produce 
wine  during  a  calendar  year  may  not 
take  the  small  producers’  wine  tax 
credit  on  wine  removed  during  such 
calendar  year.  A  proprietor  who  has 
obtained  a  new  wine  producers’  basic 
permit  may  not  take  the  small 
producers’  wine  tax  credit  on  wine 
removed  until  wine  is  produced  by  such 


proprietor.  “Wine  production 
operations”  include  those  activities 
described  in  paragraph  (e)  of  this 
section. 

(b)  Special  rules  relating  to  eligibility 
for  wine  credit — (1)  Controlled  groups. 
For  purposes  of  this  section  and 
§  24.279,  the  term  “person”  includes  a 
controlled  group  of  corporations,  as 
defined  in  26  U.S.C  1563(a),  except  that 
the  phrase  “more  than  50  percent”  shall 
be  substituted  for  the  phrase  “at  least  80 
percent”  wherever  it  appears.  Also,  the 
rules  for  a  “controlled  group  of 
corporations”  apply  in  a  similar  fashion 
to  groups  which  include  partnerships 
and/or  sole  proprietorships.  Production 
and  removals  of  all  members  of  a 
controlled  group  are  treated  as  if  they 
were  the  production  and  removals  of  a 
single  taxpayer  for  the  purpose  of 
determining  what  credit  may  be  used  by 
a  person. 

(2)  Credit  for  transferees  in  bond.  A 
person  other  than  an  eligible  small 
producer  (hereafter  in  this  paragraph 
referred  to  as  the  “transferee”)  shall  be 
allowed  the  credit  under  paragraph  (a) 
of  this  section  which  would  be  allowed 
to  the  producer  if  the  wine  removed  by 
the  transferee  had  been  removed  by  the 
producer  on  that  date,  under  the 
following  conditions: 

(i)  Wine  produced  by  any  person 
would  be  eligible  for  any  credit  under 


this  section  if  removed  by  such  person 
during  the  calendar  year, 

(ii)  Wine  produced  by  such  person  is 
removed  during  such  calendar  year  by 
the  transferee  to  whom  such  wine  was 
transferred  in  bond  and  who  is  liable  for 
the  tax  imposed  by  this  section  with 
respect  to  such  wine,  and 

(iii)  Such  producer  holds  title  to  such 
wine  at  the  time  of  its  removal  and 
provides  to  the  transferee  such 
information  as  is  necessary  to  properly 
determine  the  transferee’s  credit  under 
this  paragraph. 

(iv)  At  the  time  of  taxable  removal, 
the  following  information  shall  be 
provided  to  the  transferee  by  the 
producer,  in  writing,  and  the  producer 
and  transferee  shall  each  retain  a  copy 
with  the  record  of  taxpaid  removal  from 
bond  required  by  §  24.310: 

(A)  The  names  of  the  producer  and 
transferee; 

(B)  The  quantity  and  tax  class  of  the 
wines  to  be  shipped; 

(C)  The  date  of  removal  from  bond  for 
consumption  or  sale; 

(D)  A  confirmation  that  the  producer 
is  eligible  for  credit,  with  the  credit  rate 
to  which  the  wines  are  entitled;  and 

(E)  A  confirmation  that  the  subject 
shipment  is  within  the  first  100,000 
gallons  of  eligible  wine  removed  by  (or 
on  behalf  of)  the  producer  for  the 
calendar  year. 
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(c)  Time  for  determining  and  allowing 
credit.  The  credit  allowable  by 
paragraph  (a)  of  this  section  shall  be 
determined  at  the  same  time  as  the  tax 
is  determined  under  26  U.S.C.  5041(a), 
and  shall  be  allowable  at  the  time  any 
tax  described  in  paragraph  (a)  of  this 
section  is  payable.  The  credit  allowable 
by  this  section  is  treated  as  if  it 
constituted  a  reduction  in  the  rate  of 
such  tax. 

(d)  Computation  of  credit.  The  credit 
which  may  be  taken  on  the  first  100,000 
gallons  of  wine  (other  than  champagne 
and  other  sparkling  wine)  removed  for 
consumption  or  sale  by  an  eligible 
person  during  a  calendar  year  shall  be 
computed  as  follows: 

(1)  For  persons  who  produce  150,000 
gallons  or  less  of  wine  during  the 
calendar  year,  the  credit  is  $0.90  per 
gallon  for  wine  eligible  for  such  credit 
at  the  time  it  is  removed  for 
consumption  or  sale; 

(2)  For  persons  who  produce  more 
than  150,000  gallons  but  not  more  than 
250,000  gallons  during  the  calendar 
year,  the  credit  shall  be  reduced  1 
percent  ($0,009)  for  every  1,000  gallons 
produced  in  excess  of  150,000  gallons. 
For  example,  the  credit  which  would  be 
taken  by  a  person  who  produced 
159,500  gallons  of  wine  would  be 
reduced  by  9  percent,  or  $0,081,  for  a 
net  credit  against  the  tax  of  $0,819  per 
gallon  for  the  first  100,000  gallons  of 
wine  removed  for  consumption  or  sale. 

(e)  Definitions — (1)  Proauction.  For 
the  purpose  of  determining  if  a  person’s 
production  is  within  the  250,000  gallon 
limitation,  in  addition  to  wine  produced 
by  fermentation,  production  includes 
any  increases  in  the  volume  of  such 
wine  due  to  the  winery  operations  of 
amelioration,  wine  spirits  addition, 
sweetening,  and  the  production  of 
formula  wine.  Production  of  champagne 
and  other  sparkling  wines  is  not 
excluded  for  purposes  of  determining 
whether  total  production  of  a  winery 
exceeds  250,000  gallons.  Production 
includes  all  wine  produced  at  qualified 
bonded  wine  premises  within  the 
United  States  and  wine  produced 
outside  the  United  States  by  such 
person. 

(2)  Removals.  For  the  purpose  of 
determining  if  a  person’s  removals  are 
within  the  100,000  gallon  limitation, 
removals  include  wine  removed  from  all 
qualified  bonded  wine  premises  within 
the  United  States  by  such  person.  Wine 
removed  by  a  transferee  in  bond  under 
the  provisions  §  24.278(b)(2)  will  be 
counted  as  a  removal  by  the  small 
producer  who  owns  such  wine,  and  not 
by  the  transferee  in  bond. 

(f)  Preparation  of  tax  return.  A  person 
who  is  eligible  for  the  credit  shall  show 


the  amount  of  wine  tax  before  credit  on 
the  Excise  Tax  Return,  ATF  F  5000.24, 
and  enter  the  quantity  of  wine  subject 
to  credit  and  the  applicable  credit  rate 
as  the  explanation  for  an  adjusting  entry 
in  Schedule  B  of  the  return  for  each  tax 
period.  Where  a  person  does  not  use  the 
credit  authorized  by  this  section  to 
directly  reduce  the  rate  of  Federal  excise 
tax  on  wine,  that  person  shall  report  on 
ATF  F  5000.24  where  such  credit  will 
be,  or  has  been,  applied.  Where  a 
transferee  in  bond  takes  credit  on  behalf 
of  one  or  more  small  producers,  the 
names  of  such  producers,  their  credit 
rate,  and  the  total  credit  taken  on  behalf 
of  each  during  the  tax  return  period 
shall  be  shown  in  schedule  B. 

(g)  Denial  of  deduction.  Any 
deduction  under  26  U.S.C.  chapters  1- 
6,  with  respect  to  any  tax  against  which 
the  credit  is  allowed  under  paragraph 
(a)  of  this  section  shall  only  be  for  die 
amount  of  such  tax  as  reduced  by  such 
credit. 

(h)  Exception  to  credit.  The  regional 
director  (compliance)  shall  deny  any  tax 
credit  taken  under  paragraph  (a)  of  this 
section  where  it  is  determined  that  the 
allowance  of  such  credit  would  benefit 
a  person  who  would  otherwise  fail  to 
qualify  for  the  use  of  such  credit.  (26 
U.S.C.  5041(c).) 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1512-0540) 

Par.  4.  Section  24.279  is  revised  and 
the  OMB  authorization  number  is  added 
to  read  as  follows: 

§  24.279  Tax  adjustments  related  to  wine 
credit 

(a)  Increasing  adjustments.  Persons 
who  produce  more  wine  than  the 
amount  used  in  computation  of  the 
credit,  or  who  lose  eligibility  by  not 
producing  during  a  calendar  year,  must 
make  increasing  tax  adjustments.  Where 
an  increasing  adjustment  to  a  person’s 
tax  return  is  necessary  as  a  result  of  an 
incorrect  credit  rate  claimed  pursuant  to 
§  24.278,  such  adjustment  shall  be  made 
on  Excise  Tax  Return,  ATF  F  5000.24, 
no  later  than  the  return  period  in  which 
production  (or  the  production  of  the 
controlled  group  of  which  the  person  is 
a  member)  exceeds  the  amount  used  in 
computation  of  the  credit  If  the 
adjustment  is  due  to  failure  to  produce, 
it  shall  be  made  no  later  than  the  last 
return  period  of  the  calendar  year.  The 
adjustment  is  the  difference  between  the 
credit  taken  for  prior  return  periods  in 
that  year  and  the  appropriate  credit  for 
such  return  periods.  The  person  shall 
make  tax  adjustments  for  all  bonded 
wine  premises  where  excessive  credits 
were  taken  against  tax  that  year,  and 
shall  include  interest  payable.  In  the 


case  of  a  person  who  continued  to 
deduct  credit  after  reaching  the  100,000 
gallon  maximum  during  the  calendar 
year,  the  adjustment  is  the  full  amount 
of  excess  credit  taken,  and  shall  include 
interest  payable  under  26  U.S.C.  6601 
from  the  date  on  which  the  excess  credit 
was  taken,  and  may  include  the  penalty 
payable  under  26  U.S.C.  6662,  at  the 
discretion  of  the  regional  director 
(compliance).  The  regional  director 
(compliance)  will  provide  information, 
when  requested,  regarding  interest  rates 
applicable  to  specific  time  periods,  and 
any  applicable  penalties.  In  the  case  of 
a  controlled  group  of  bonded  wine 
premises  who  took  excess  credits,  all 
member  proprietors  who  took  incorrect 
credits  shall  make  tax  adjustments  as 
determined  in  this  section.  In  the  case 
of  a  small  producer  who  instructed  a 
transferee  in  bond  to  take  credit  as 
authorized  by  §  24.278(b)(2),  and 
subsequently  determines  the  credit  was 
less  or  not  applicable,  such  producer 
shall  immediately  inform  the  transferee 
in  bond,  in  writing,  of  the  correct  credit 
information.  The  transferee  shall  make 
any  increasing  adjustment  on  its  next 
tax  return  based  on  revised  credit 
information  given  by  the  producer  or  by 
an  ATF  officer. 

(b)  Decreasing  adjustments.  Where  a 
person  fails  to  deduct  the  credit,  or 
deducts  less  than  the  appropriate  credit 
provided  for  by  §  24.278,  during  the 
calendar  year,  a  claim  may  be  filed  for 
refund  of  tax  excessively  paid.  Such 
claims  will  be  filed  in  accordance  with 
§  24.69  of  this  part.  In  the  case  of  wine 
removed  on  behalf  of  a  small  producer 
by  a  transferee  in  bond,  if  the  transferee 
in  bond  was  instructed  to  deduct  credit 
and  failed  to  deduct  credit  or  deducted 
less  than  the  appropriate  credit  and  was 
later  reimbursed  for  the  tax  by  such 
producer,  such  transferee  may  file  the 
claim.  The  provisions  of  26  U.S.C.  6423 
and  27  CFR  part  70,  subpart  F,  will 
apply,  and  the  producer  and  transferee 
in  bond  must  show  the  conditions  of 
§  24.278(b)(2)  were  met.  (26  U.S.C. 
5041(c).) 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1512-0492) 

Signed:  December  23, 1996. 

John  W.  Magaw, 

Director. 

Approved:  January  3, 1997. 

Dennis  M.  O’Connell, 

Acting  Deputy  Assistant  Secretary 
(Regulatory,  Tariff  and  Trade  Enforcement). 
[FR  Doc.  97-14308  Filed  5-30-97;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1910 

Office  of  Management  and  Budget 
Control  Numbers  Under  Paperwork 
Reduction  Act 

AGENCY:  Occupational  Safety  and  Health 
Administration,  Department  of  Labor. 
ACTION:  Final  rule. 

SUMMARY:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  is 
announcing  that  the  collection  of 
information  regarding  the  occupational 
exposure  to  1,3-Butadiene  standard  has 
been  approved  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1995.  This 
document  announces  the  OMB  approval 
number. 

DATES:  Effective:  June  2, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Bielaski,  OSHA  Office  of 
Regulatory  Analysis,  Room  N3627,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210; 
Telephone  (202)  219-7177  extension 
142. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  November  4, 1996 
(61  FR  56746),  OSHA  requested  public 
comment  on  the  1,3-Butadiene 
information  collection  requirements.  At 
the  close  of  the  comment  period,  the 
Agency  submitted  a  request  to  OMB  for 
approval  of  the  information  collection 
requirements  which  was  granted  on 
March  31, 1997.  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520),  OMB  has  approved 
the  collections  of  information  and 
assigned  OMB  Control  Number  1218- 
0170.  The  approval  expires  on  March 
31,  2000.  Under  5  CFR  1320.5(b),  an 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless:  (1)  The 
collection  of  information  displays  a 
currently  valid  OMB  control  number; 
and  (2)  the  agency  informs  the  potential 
persons  who  are  to  respond  to  die 
collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Authority  and  Signature 

This  document  was  prepared  under 
the  direction  of  Greg  Watchman,  Acting 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 


Signed  at  Washington,  DC  this  27th  day  of 
May,  1997. 

Greg  Watchman, 

Acting  Assistant  Secretary  for  Occupational 
Safety  and  Health. 

PART  1910— [AMENDED] 

1.  The  authority  citation  for  Subpart 
A  of  part  1910  is  revised  to  read  as 
follows: 

Authority:  Secs.  4, 6,  8  of  the  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C.  653, 
655, 657);  Secretary  of  Labor’s  Order  No.  12- 
71  (36  FR  8754),  8-76  (41  FR  25059),  9-83 
(48  FR  35736),  1-90  (55  FR  9033),  or  6-96 
(62  FR  111),  as  applicable. 

Sections  1910.7  and  1910.8  also  issued 
under  29  CFR  part  1911. 

2.  §  1910.8  is  amended  by  adding  the 

entry  “1910.1051 . 1218-0170”  to 

the  table  in  the  section. 

(FR  Doc.  97-14207  Filed  5-30-97;  8:45  am] 

BILLING  CODE  4510-26-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[SIPTRAX  DC032-2005;  FRL-5832-0] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plana;  District 
of  Columbia;  Interim  Final 
Determination  for  Approval  of  the 
District  of  Columbia  New  Source 
Review  Submittal 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Interim  final  rule. 

SUMMARY:  Elsewhere  in  today’s  Federal 
Register,  EPA  has  published  a  proposed 
rule  to  approve  the  District  of  Columbia 
submittal  of  its  New  Source  Review 
program  requirements  into  the  State 
Implementation  Plan  (SIP).  Based  on  the 
proposed  approved,  EPA  is  making  an 
interim  final  determination  by  this 
action  that  the  District  has  corrected  the 
deficiencies  for  which  a  sanctions  clock 
began  on  March  24, 1995.  This  action 
will  stay  the  application  of  the  offset 
sanction  which  was  imposed  October 
24, 1996  and  defer  the  application  of  the 
highway  sanction  to  be  imposed 
effective  May  24, 1997.  Although  this 
action  is  effective  upon  publication, 

EPA  will  take  comment  on  this  interim 
final  determination  as  well  as  EPA’s 
proposed  approval  of  the  State’s 
submittal.  After  consideration  of 
comments  received  on  EPA’s  proposed 
approval  and  this  interim  final  action 
EPA  will  publish  a  final  rulemaking 
notice. 

DATES:  Effective  Date:  June  2, 1997. 


Comment  Date:  Comments  must  be 
received  by  July  2, 1997. 

ADDRESSES:  Comments  should  be  sent  to 
Kathleen  Henry,  Chief,  Permits  Program 
Section,  Mailcode  3AT23,  Air, 

Radiation  and  Toxics  Division,  U.S. 

EPA  Region  IQ,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107.  The 
District’s  submittal  and  EPA’s  analysis 
for  that  submittal,  which  are  the  basis 
for  this  action,  are  available  for  public 
review  at  the  above  address  and  at  the 
D.C.  Department  of  Consumer  and 
Regulatory  Affairs,  Environmental 
Regulation  Administration,  2100  Martin 
Luther  King,  Jr.  Avenue,  S.E.,  Suite  203, 
Washington,  D.C.  20020. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Miller,  (215)  566-2068,  at  the 
EPA  Region  III  address  above  or  'da  e- 
mail  at  miller.linda@epamail.eps.gov. 
While  information  may  be  requested  via 
e-mail,  comments  must  be  submitted  in 
writing  to  the  EPA  Region  III  address 
above. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  October  22, 1993,  the  District 
submitted  a  New  Source  Review 
regulation  as  a  revision  to  the  State 
Implementation  Plan  (SIP).  The 
submittal  did  not  meet  the  applicable 
statutory  and  regulatory  requirements  of 
the  Clean  Air  Act,  including  sections 
171, 172, 173, 182, 187,  and  189.  On 
March  24, 1995,  EPA  published  a 
disapproval  of  the  submittal  in  the 
Federal  Register.  Pursuant  to  section 
179  of  the  Clean  Air  Act,  this 
disapproval  requires  the  imposition  of 
sanctions  in  two  phases  unless  and  until 
deficiencies  are  corrected.  Phase  I 
sanctions  require  the  imposition  of  2:1 
emission  offsets  for  construction  of  new 
sources  or  major  modification  to 
existing  sources,  commencing  18 
months  after  the  effective  date  of 
disapproval.  The  emission  offset 
sanctions  were  imposed  on  October  24, 
1996.  Phase  II  sanctions  require  the 
withholding  of  federal  highway  funds 
for  all  new  highway  projects  in  the 
District,  commencing  24  months  after 
the  effective  date  of  die  disapproval. 

The  required  date  for  imposition  of 
Phase  II  sanctions  is  May  24, 1997. 

On  May  2, 1997,  the  District 
submitted  a  complete  SIP  submittal 
which  corrects  the  deficiencies  of  the 
New  Source  Review  program.  In  the 
Proposed  Rules  section  of  today’s 
Federal  Register,  EPA  has  proposed  full 
approval  of  the  District  of  Columbia’s 
submittal  of  its  New  Source  Review 
program. 
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II.  EPA  Action 

Based  on  the  proposed  full  approval 
set  forth  in  today’s  Federal  Register, 

EPA  believes  that  the  District  has 
corrected  the  original  disapproval 
deficiencies  that  started  the  sanction 
clock  and,  therefore,  EPA  is  taking  this 
interim  final  action  finding  that  the 
District  has  corrected  the  disapproval 
deficiencies,  effective  on  publication. 
This  action  does  not  stop  the  sanction 
clock  that  started  under  section  179  for 
this  area  on  March  24, 1995.  However, 
this  action  will  stay  the  application  of 
the  offset  sanction  and  will  defer  the 
application  of  the  highway  sanction.  See 
40  CFR  52.31.  Publication  of  final 
approval  by  EPA  will  stop  the  sanction 
clock  and  will  permanently  lift  any 
applied,  stayed  or  deferred  sanctions. 

Today  EPA  is  also  providing  the 
public  with  an  opportunity  to  comment 
on  this  interim  final  action.  If,  based  on 
any  comments  on  this  action  and  any 
comments  on  EPA’s  proposed  full 
approval  of  the  State’s  submittal,  EPA 
determines  that  the  State’s  submittal  is 
not  fully  approvable  and  this  final 
action  was  inappropriate,  EPA  will  take 
further  action  to  disapprove  the  State’s 
submittal  and  to  find  that  the  State  has 
not  corrected  the  original  disapproval 
deficiency.  As  appropriate,  EPA  will 
also  issue  an  interim  final  determination 
or  a  final  determination  that  the 
deficiency  has  not  been  corrected.  In 
addition,  the  sanctions  consequences 
described  in  the  sanctions  rule  will  also 
apply.  See  40  CFR  52.31. 

III.  Administrative  Requirements 

Because  EPA  has  preliminarily 
determined  that  the  District  has  an 
approvable  plan,  relief  from  sanctions 
should  be  provided  as  quickly  as 
possible.  Therefore,  EPA  is  invoking  the 
good  cause  exception  under  the 
Administrative  Procedure  Act  (APA)  in 
not  providing  an  opportunity  for 
comment  before  this  action  takes  effect.1 
5  U.S.C.  553(b)(B).  The  EPA  believes 
that  notice-and-comment  rulemaking 
before  the  effective  date  of  this  action  is 
impracticable  and  contrary  to  the  public 
interest.  The  EPA  has  reviewed  the 
District’s  submittal  and,  through  its 
proposed  action,  is  indicating  that  the 
District  has  corrected  the  deficiency  that 
started  the  sanctions  clock.  Therefore,  it 
is  not  in  the  public  interest  to  initially 
apply  sanctions  or  to  keep  applied 
sanctions  in  place  when  the  State  has 


1  As  previously  noted,  however,  by  this  action 
EPA  is  providing  the  public  with  a  chance  to 
comment  on  EPA's  determination  after  the  effective 
date  and  EPA  will  consider  any  comments  received 
in  determining  whether  to  reverse  such  action. 


most  likely  done  all  that  it  can  to  correct 
the  deficiency  that  triggered  the 
sanctions  clo<&.  Moreover,  it  would  be 
impracticable  to  go  through  notice-and- 
comment  rulemaking  on  a  finding  that 
the  State  has  corrected  the  deficiency 
prior  to  the  rulemaking  approving  the 
State’s  submittal.  Therefore,  EPA 
believes  that  it  is  necessary  to  use  the 
interim  final  rulemaking  process  to 
temporarily  stay  or  defer  sanctions 
while  EPA  completes  its  rulemaking 
process  on  the  approvability  of  the 
District’s  submittal.  In  addition,  EPA  is 
invoking  the  good  cause  exception  to 
the  30-day  notice  requirement  of  the 
APA  because  the  purpose  of  this  notice 
is  to  relieve  a  restriction.  See  5  U.S.C. 
553(d)(1). 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  review 
under  Executive  Order  12866. 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  §  600  et.  seq.,  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C. 

§§  603  and  604.  Alternatively,  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
government  entities  with  jurisdiction 
over  populations  of  less  than  50,000. 

This  action,  pertaining  to  the  interim 
final  approval  of  corrections  to  the 
District  of  Columbia’s  New  Source 
Review  regulation,  temporarily  relieves 
sources  of  an  additional  burden 
potentially  placed  on  them  by  the 
sanction  provisions  of  the  Act. 
Therefore,  I  certify  that  it  does  not  have 
an  impact  on  any  small  entities. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental 
regulations.  Reporting  and 
recordkeeping.  Ozone,  Volatile  organic 
compounds,  and  nitrogen  oxides. 

Authority:  42  U.S.C.  §§  7401-7671q. 

Dated:  May  21, 1997. 

William  T.  Wisniewski, 

Acting  Regional  Administrator. 

[FR  Doc.  97-14304  Filed  5-30-97;  8:45  am] 
BILUNG  CODE  SBSO  80-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300502;  FRL-5721-1] 

RIN  2070-AB7S 

Imazamox;  Pesticide  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  Rule. 

SUMMARY:  This  document  establishes 
tolerances  for  the  residues  of  the 
herbicide  imazamox,  (2-[4,5-dihydro-4- 
methyl-4-(l-methylethyl)-5-oxo-lH- 
imidazol-2-yl]-5-methoxymethyl-3- 
pyridinecarboxylic  acid]  (PC  Code  No. 
129171,  CAS  No.  114311-32-9),  applied 
as  the  free  acid  or  ammonium  salt,  in  or 
on  soybean  seed.  American  Cyanamid 
submitted  a  petition  to  EPA  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996  requesting  the 
tolerances. 

DATE:  This  rule  becomes  effective  June 
2, 1997.  Objections  and  requests  for 
hearings  must  be  received  by  EPA  on  or 
before  August  1, 1997. 


ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  [OPP-300502], 
may  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  “Tolerance 
Petition  Fees”  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  should  be 
identified  by  the  docket  control  number 
[OPP— 300502]  must  also  be  submitted 
to:  Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
copy  of  objections  and  hearing  requests 
to:  Rm.  1132,  CM  2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to: 
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opp-docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  in  5.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  number  [OPP-300502].  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
Electronic  copies  of  objections  and 
hearing  requests  on  this  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

Mail:  Jim  Tompkins,  Product  Manager 
(PM)25,  Registration  Division(7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number  and 
e-mail  address:  Km.  241,  CM  2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA 
(703)  305-6027;  e-mail: 
tompkins.jim@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  December  26, 1996 
(61  FR  68036)  EPA  issued  a  notice 
announcing  that  American  Cyanamid, 
P.O.  Box  400,  Princeton,  NJ  08543  had 
submitted  pesticide  petition  6F4649  to 
EPA  which  requested  that  the 
Administrator,  pursuant  to  section  408 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  and  the  Food  Quality 
Protection  Act  (FQPA)  of  1996,  amend 
40  CFR  part  180  to  establish  tolerances 
for  residues  of  the  herbicide  imazamox, 
(2-[4,5-dihydro-4-methyl-4-(l- 
methylethyl)-5-oxo-lH-imidazol-2-yl)-5- 
methoxymethyl-3-pyridinecarboxylic 
acid],  applied  as  the  ammonium  salt,  in 
or  on  soybean  seed  at  0.1  parts  per 
million  (ppm).  This  notice  contained  a 
summary  of  the  petition  prepared  by  the 
petitioner  and  the  summary  contained 
conclusions  that  the  petition  complied 
with  FPQA. 

There  were  no  comments  received  in 
response  to  the  notice  of  filing. 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated.  The  toxicological  data  listed 
below  were  considered  in  support  of 
this  tolerance. 

I.  Toxicology  Profile 

1.  A  battery  of  acute  toxicity  studies 
placing  technical  imazamox  in  toxicity 
category  III  for  eye  irritation,  and  acute 
dermal  LDso  and  category  IV  for  acute 
oral  LDjo.  primary  skin  irritation,  and 
acute  inhalation  LD$o.  Imazamox  did 
not  cause  any  dermal  sensitization. 


2.  A  90-day  rat  feeding  study  at  doses 
of  0, 1,000, 10,000,  or  20,000  ppm  (0, 

81,  833,  or  1,661  milligrams  per 
kilogram  per  day  (mg/kg/day))  showed 
no  signs  of  mortality,  abnormal  clinical 
signs  or  ophthalmological  findings.  The 
NOEL  was  20,000  ppm  (1,661  mg/kg/ 
day),  the  highest  dose  tested  (HOT). 

3.  A  90-oay  subchronic  dog  feeding 
study  at  doses  of  0, 1,000, 10,000  or 
40,000  ppm  (males  =  0,  34,  329,  or 
1,333;  females  =  0,  36,  381,  or  1,403  mg/ 
kg/day)  showed  no  clinical  or 
ophthalmological  effects  up  to  40,000 
ppm.  The  NOEL  was  set  at  40,000  ppm 
(1.3  mg/kg/day  for  males  and  1.4  mg/kg/ 
day  for  females)  HDT. 

4.  A  28-day  repeated  dose  dermal 
toxicity  study  in  rats  at  doses  of  0,  250, 
500,  or  1,000  mg/kg/day  showed  no 
clinical  signs  of  toxicity,  nor  differences 
in  ophthalmology,  hematology 
parameters,  clinical  blood  chemistry, 
organ  weights,  or  macroscopic  or 
microscopic  organ  morphology.  The 
NOEL  was  determined  to  be  1,000  mg/ 
kg/day  (HDT). 

5.  A  1-year  dog  chronic  toxicity  study 
at  doses  of  0, 1,000, 10,000,  or  40,000 
ppm  (0,  29.5,  282.5,  or  1,165  mg/kg/day) 
HDT  showed  no  clinical  signs  of 
toxicity,  nor  differences  in 
ophthalmology,  hematology  parameters, 
clinical  blood  chemistry,  organ  weights, 
or  macroscopic  or  microscopic  organ 
pathology.  The  NOEL  was  determined 
to  be  40,000  ppm  (1,165  mg/kg/day) 
HOT. 

6.  A  2-year  rat  chronic/ 
carcinogenicity  study  at  doses  of  0, 
1,000, 10,000,  or  20,000  ppm  (males=  0, 
52,  528,  or  1,068  mg/kg/day;  females  = 

0,  63,  626,  or  1,284* mg/kg/day)  showed 
no  clinical  or  ophthalmological  effects 
other  than  increased  kidney  weights. 
However,  this  was  not  dose-related  and 
no  corroborative  macroscopic  or 
histopathological  changes  were  detected 
in  the  kidneys.  The  NOEL  was 
determined  to  be  20,000  ppm  (1,068  mg/ 
kg/day  in  males  and  1,284  in  females) 
HOT. 

7.  A  rat  developmental  toxicity  study 
at  doses  of  0, 100,  500,  or  1,000  mg/kg/ 
day.  At  1,000  mg/kg/day,  the  only 
clinical  sign  of  toxicity  was  mean  body 
weight  gain.  However,  the  differences 
were  comparable  between  treated  and 
control  groups  during  the  later  and  post 
dosage  periods.  The  NOEL  for  maternal 
toxicity  is  500  mg/kg/day  based  on  body 
weight  effects.  The  LOEL  is  1,000  mg/ 
kg/day.  There  were  no  treatment  related 
developmental  effects,  therefore  the 
developmental  toxicity  NOEL  is  >  1,000 
mg/kg/day  (limit  dose);  a  LOEL  was  not 
established. 

8.  A  rabbit  developmental  toxicity 
study  at  doses  of  0,  300,  600,  or  900  mg/ 


kg/day  with  a  maternal  NOEL  of  300 
mg/kg/day  based  on  reduced  body 
weights  and  reduced  food  consumption 
and  developmental  NOEL  of  900  mg/kg/ 
day  (HOT). 

9.  A  rat  2-generation  reproduction 
study  at  dietary  concentrations  of  0, 

I, 000, 10,000,  or  20,000  ppm  (males=  0, 
73  748  or  1,469  mg/kg/day;  females  =  0, 
88,  892,  or  1,826  mg/kg/day)  with  a 
NOEL  of  20,000  ppm  (HOT). 

10.  A  metabolism  study  in  rats 
indicated  that  imazamox  was  rapidly 
absorbed  and  excreted  within  7  days 
post-dosing,  with  the  majority  of  the 
administered  ,4C-label  (>  73%) 
eliminated  in  the  urine  within  24  hours. 
Metabolite  characterization  studies 
showed  that  essentially  all  the  test 
material  was  excreted  unchanged.  Three 
minor  metabolites,  CL  263284  and  CL 
312622,  and  CL  303190  were  detected  in 
the  urine  of  treated  rats;  however,  their 
total  contribution  combined  was  less 
than  or  equal  to  2.0%  of  the 
administered  dose.  HPLC/MS  Analysis 
of  the  feces  identified  CL  263,284  (9%), 
CL  312,622  (3%),  and  N-methyl  CL 
299,263  (in  trace  amounts). 

11.  Acceptable  studies  on  gene 
mutation  and  other  genotoxic  effects: 
Ames  Salmonella  Assay;  CHO/HGPRT 
Point  Mutation  Assay;  In  vitro  CHO  cell 
chromosome  aberration  assay;  Dominant 
lethal  assay;  and  Unscheduled  DNA 
synthesis  (UDS)  yielded  negative 
results. 

II.  Dose  Response  Assessment 

1.  Reference  dose  (RfD).  The  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  The  RfD  is  determined 
by  using  the  toxicological  end-point  or 
the  NOEL  for  the  most  sensitive 
mammalian  toxicological  study.  To 
assure  the  adequacy  of  the  RfD,  the 
Agency  uses  an  uncertainty  factor  in 
deriving  it.  The  factor  is  usually  100  to 
account  for  both  interspecies 
extrapolation  and  intraspecies 
variability  represented  by  the 
toxicological  data.  The  EPA  has 
established  an  RfD  of  3.00  mg/kg/day 
based  on  a  NOEL  of  300  mg/kg/day  from 
the  rabbit  developmental  toxicity  study. 

2.  Carcinogenicity  classification. 
Using  the  Guidelines  for  Carcinogenic 
Risk  Assessment  published  September 
24, 1986  (51  FR  33992),  the  EPA  has 
classified  imazamox  as  Group  "E”,  not 
a  likely  human  carcinogen. 

3.  developmental  toxicant 
determination.  The  acceptable 
developmental  studies  (two-generation 
reproduction  study  in  rats  and  prenatal 
developmental  toxicity  studies  in  rats 
and  rabbits)  provided  no  indication  of 
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increased  sensitivity  of  rats  or  rabbits  to 
in  utero  and/or  postnatal  exposure  to 
imazamox. 

m.  Non-dietary  (Residential  and 
Occupational)  Exposure  Assessment 

As  part  of  the  hazard  assessment 
process,  the  Agency  reviews  the 
available  toxicological  database  to 
determine  if  there  are  toxicological 
endpoints  of  concern.  For  imazamox, 
the  Agency  does  not  have  a  concern  for 
short-term,  intermediate-term,  or 
chronic-term  occupational  or  residential 
exposure  since  the  available  toxicology 
data  indicates  minimal  toxicity  only  at 
a  very  high  dose,  such  as  the  limit  dose 
by  the  dermal  or  inhalation  routes. 
Therefore,  occupational  or  residential 
risk  assessments  are  not  required. 

IV.  Dietary  Exposure  Assessment 

Use  of  an  agricultural  pesticide  may 

result,  directly  or  indirectly,  in  pesticide 
residues  in  food.  Primary  residues  or  . 
indirect/inadvertent  residues  in  food 
commodities  are  determined  by 
chemical  analysis.  To  account  for  the 
diversity  of  growing  conditions,  cultural 
practices,  soil  types,  climates,  crop 
varieties  and  methods  of  application  of 
the  pesticide,  data  from  studies  that 
represent  the  commodities  are  collected 
and  evaluated  to  determine  an 
appropriate  level  of  residue  that  would 
not  be  exceeded  if  the  pesticide  is  used 
as  represented  in  the  studies. 

1.  Plant/animal  metabolism  and 
magnitude  of  the  residue.  The  nature 
(metabolism)  of  imazamox  in  plants  and 
animals  is  adequately  understood  for 
the  purposes  of  these  tolerances.  There 
are  no  Codex  maximum  residue  levels 
established  for  residues  of  imazamox  on 
soybeans  or  the  rotational  crops.  In  all 
the  plant  and  animal  (poultry  and 
ruminants)  metabolism  studies 
submitted,  the  residue  of  concern  was 
the  parent  per  se,  imazamox. 

2.  Residue  analytical  methods.  The 
analytical  method  proposed  as  an 
enforcement  method  for  soybean 
commodities  is  GS/MS  Method  M 
2248.01.  The  method  is  suitable  for 
detecting  residues  of  the  parent 
compound,  imazamox,  in  soybean 
seeds.  Tolerances  for  meat,  milk, 
poultry,  and  eggs,  are  not  required  for 
this  petition,  therefore,  an  analytical 
method  for  the  enforcement  of  animal 
tolerances  is  not  needed. 

V.  Aggregate  Exposure  Assessment 

In  examining  aggregate  exposure, 
FQPA  directs  EPA  to  consider  available 
information  concerning  exposures  from 
pesticide  residue  in  food,  including 
water,  and  all  other  nonoccupational 
exposures.  The  aggregate  sources  of 


exposure  the  Agency  looks  at  includes 
food,  drinking  water  or  groundwater, 
and  exposure  horn  pesticide  use  in 
gardens,  lawns,  or  buildings  (residential 
and  other  indoor  uses). 

1.  Acute  dietary.  As  part  of  the  hazard 
assessment  process,  the  Agency  reviews 
the  available  toxicology  database  to 
determine  the  endpoints  of  concern.  For 
imazamox,  the  Agency  does  not  have  a 
concern  for  an  acute  dietary  risk  since 
the  available  data  do  not  indicate  any 
evidence  of  significant  toxicity  from  a  1 
day  or  single  event  exposure  by  the  oral 
route.  Therefore,  an  acute  dietary  risk 
assessment  was  not  required. 

2.  Chronic  dietary.  Using  the  Dietary 
Risk  Evaluation  System  (DRES),  a 
chronic  exposure  analysis  was 
performed  using  tolerance  level  residues 
and  100  percent  crop  treated  to  estimate 
the  Theoretical  Maximum  Residue 
Contribution  (TMRC)  for  the  general 
population  and  22  subgroups.  This 
exposure  analysis  showed  that  exposure 
from  residues  in/on  soybeans  in  the  U.S. 
population  and  all  subgroups  would  be 
less  than  1%  of  the  RfD. 

3.  Drinking  water.  To  determine  the 
exposure  from  drinking  water,  the 
Agency  applied  modeling  procedures. 
Using  the  estimated  chronic  drinking 
water  values  of  1  pg/L  for  surface  water, 
the  exposure  to  imazamox  from 
drinking  water  was  calculated  to  be  2  x 
10“5  milligram  per  kilogram  of  body 
weight  per  day  (mg/kg  bw/day)  for  the 
U.S.  population  (Surface  Water),  4  x  10~5 
mg/ kg  bw/day  for  non-nursing  infants 
(Surface  Water),  and  4  x  l(h5  mg/kg  bw/ 
day  for  children  (1  to  6  years  old).  These 
drinking  water  values  were  developed 
for  use  in  ecorisk  assessment  and 
represent  a  reasonable  upper-bound 
estimate  for  eco-risk  assessment.  It  is 
expected  that  they  represent  an 
overestimate  for  human  health  risk 
assessments.  The  chronic  dietary 
analysis  is  also  an  upper-bound  estimate 
of  dietary  exposure  with  all  residues  at 
tolerance  level  and  100  percent  of  the 
commodity  assumed  to  be  treated  with 
imazamox.  Therefore,  even  without 
refinements,  EPA  does  not  consider  the 
combined  aggregate  chronic  dietary/ 
drinking  water  risk  to  exceed  the  level 
of  concern. 

4.  Non-dietary  (residential  and  non¬ 
occupational)  exposure.  There  are  no 
residential  uses  for  imazamox  and  it  is 
not  likely  to  be  applied  in  or  near 
residential  areas;  therefore,  non¬ 
occupational  non-dietary  exposure  is 
not  expected. 

5.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 


Agency  consider  “available 
information”  concerning  the  cumulative 
effects  of  a  particular  pesticide’s 
residues  and  “other  substances  that 
have  a  common  mechanism  of  toxicity.” 
The  Agency  believes  that  “available 
information”  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
policies  and  methodologies  for 
understanding  common  mechanisms  of 
toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  be 
helpful  in  determining  whether  a 
pesticide  shares  a  common  mechanism 
of  toxicity  with  any  other  substances, 
EPA  does  not  at  this  time  have  the 
methodology  to  resolve  the  scientific 
issues  concerning  common  mechanism 
of  toxicity  in  a  meaningful  way.  EPA 
has  begun  a  pilot  process  to  study  this 
issue  further  through  examination  of 
particular  classes  of  pesticides.  The 
Agency  hopes  that  the  results  of  this 
pilot  process  will  increase  the  Agency's 
scientific  understanding  of  this  question 
such  that  EPA  will  be  able  to  develop 
and  apply  scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cumulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presently  available. 

Although,  at  present,  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanisms  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
case  common  mechanism  of  activity  « 
will  be  assumed). 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
imazamox  b»«  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach,  imazamox 
does  not  appear  to  produce  a  toxic 
metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
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assumed  that  imazamox  has  a  common 
mechanism  of  toxicity  with  other 
substances. 

VI.  Determination  of  Safety  for  the  U.S. 
Population  and  Non-Nursing  Infants 

Using  the  Dietary  Risks  Evaluation 
System  (DRES)  a  chronic  dietary 
analysis  was  performed  based  on  100% 
of  the  crop  treated  and  all  residues  at 
tolerance  levels.  Based  on  the  dietary 
risk  assessment,  the  proposed  uses 
utilize  less  than  1%  of  the  RfD  for  the 
U.S.  population;  less  than  1%  of  the  RfD 
for  non-nursing  infants  under  1  year 
old;  less  than  1%  for  nursing  infants 
under  1  year  old;  less  than  1%  for 
children  1  to  6  years  old;  and  less  than 
1%  for  children  7  to  12  years  old.  The 
Agency  concluded  that  there  is  a 
reasonable  certainty  that  no  harm  will 
occur  to  non-nursing  infants,  or  any 
other  members  of  the  U.S.  population 
from  aggregate  exposure  to  imazamox. 

VII.  Determination  of  Safety  for  Infants 
and  Children 

Risk  to  infants  and  children  was 
determined  by  the  use  of  two 
developmental  toxicity  studies  in  rats 
and  rabbits  and  the  two-generation 
reproduction  study  in  rats  discussed 
below.  The  developmental  toxicity 
studies  evaluates  the  potential  for 
adverse  effects  on  the  developing 
organism  resulting  from  exposure 
during  prenatal  development.  The 
reproduction  study  provides 
information  relating  to  effects  from 
exposure  to  the  chemical  on  the 
reproductive  capability  of  both  (mating) 
parents  and  on  systemic  toxicity. 

The  toxicological  database  for 
evaluating  pre-and  post-natal  toxicity 
for  imazamox  is  considered  to  be 
complete  at  this  time.  In  the  rabbits,  the 
maternal  LOEL  was  600  mg/kg/ day 
based  on  reduced  food  consumption. 
The  maternal  NOEL  of  300  mg/kg/ day 
was  established  based  on  reduced  body 
weight  gains  and  reduced  food 
consumption.  The  developmental 
toxicity  NOEL  was  set  at  900  mg/kg/ day, 
the  highest  dose  tested  (HDT).  In  the  rat 
developmental  toxicity  study,  maternal 
(systemic)  toxicity  was  500  mg/kg/day 
(indicated  by  body  weight  effects).  The 
NOEL  for  developmental  toxicity  was 
set  at  equal  to  or  <  1,000  mg/kg/day 
(HDT).  In  the  rat  two-generation 
reproduction  study,  no  evidence  of 
toxicity  was  noted  in  either  the  adults 
or  the  offspring  at  dietary  levels  at  or 
close  to  the  limit  dose  of  20,000  ppm 
(1 ,705  mg/kg/ day). 

FFDCA  section  408  provides  that  the 
EPA  shall  apply  an  additional  safety 
factor  of  10  in  the  case  of  threshold 
effects  for  infants  and  children  to 


account  for  pre-and  post-natal  toxicity 
and  the  completeness  of  the  database 
unless  EPA  determines,  based  on 
reliable  data,  that  a  different  safety 
factor  would  be  appropriate.  The 
Agency  believes  that  an  additional 
safety  factor  for  infants  and  children  is 
not  warranted.  A  complete  set  of 
developmental  and  reproductive  studies 
have  been  submitted  and  EPA  has  found 
them  to  be  acceptable.  The  NOEL  used 
to  calculate  the  RfD  for  the  general  U.S. 
population  is  300  mg/kg  bw/day  derived 
from  the  rabbit  developmental  study. 
That  NOEL  is  lower  than  the 
developmental  NOEL  for  the  teratology 
study  in  rats  (3.33x),  as  well  as  lower 
than  the  NOEL  for  the  two-generation 
reproduction  study  in  male  and  female 
rats  (4.89x  to  5.68x).  The  Agency  does 
not  believe  the  effects  seen  in  the  above 
studies  are  of  such  concern  to  require  an 
additional  safety  factor.  Accordingly, 
the  Agency  believes  the  RfD  has  an 
adequate  margin  of  protection  for 
infants  and  children.  The  percent  RfD 
utilized  by  imazamox  is  less  than  1% 
for  nursing  infants  (less  than  1  year  old), 
and  for  non-nursing  infants  and 
children  1  to  6  years  old.  EPA 
concluded  that  there  is  reasonable 
certainty  that  no  harm  will  occur  to 
infants  and  children  from  aggregate 
exposure  to  imazamox. 

Vm.  Other  Considerations 

Endocrine  effects.  No  specific  tests 
have  been  conducted  with  imazamox  to 
determine  whether  the  chemical  may 
have  an  effect  in  humans  that  is  similar 
to  an  effect  produced  by  a  naturally 
occuring  estrogen  or  other  endocrine 
effects.  However,  there  were  no 
significant  findings  in  other  relative 
toxicity  studies,  i.e.,  teratology  and 
multi-generation  reproductive  studies, 
which  would  suggest  that  imazamox 
produces  endocrine  related  effects. 

IX.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object”  to  a  tolerance 
regulation  issued  by  EPA  under  the  new 
section  408(e)  and  (1)(6)  as  was 
provided  in  the  old  section  408  and 
section  409.  However,  the  period  for 
filing  objections  is  60  days  rather  than 
30  days.  EPA  currently  has  procedural 
regulations  which  governs  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
these  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 


Any  person  may,  by  August  1, 1997, 
file  written  objections  to  any  aspect  of 
this  regulation  and  may  also  request  a 
hearing  with  the  Hearing  Clerk,  at  the 
address  given  below  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  each  such 
issue,  and  a  summary  of  any  evidence 
relied  upon  by  the  objector,  40  CFR 
178.27.  A  request  for  a  hearing  will  be 
granted  if  the  Administrator  determines 
that  the  material  submitted  shows  the 
following:  There  is  a  genuine  and 
substantial  issue  of  fact;  there  is  a 
reasonable  possibility  that  available 
evidence  identified  by  the  requestor 
would,  if  established,  resolve  one  or 
more  of  such  issues  in  favor  of  the 
requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  marked  as  CBI  will  not 
be  disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

X.  Public  Docket 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  number  [OPP- 
300502]  (including  any  comments  and 
data  submitted  electronically).  A  public 
version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7506C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  Crystal  Mall  2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA. 
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Electronic  comments  may  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  address  in 
“ADDRESSES”  at  the  beginning  of  this 
document. 

XI.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a,  tolerance 
under  section  408  of  the  FFDCA  and  is 
in  response  to  a  petition  received  by  the 
Agency  requesting  the  establishment  of 
such  a  tolerance.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4, 1993). 
In  addition,  this  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 

In  addition,  because  tolerances  that 
are  established  on  the  basis  of  a  petition 
under  section  408(d)  of  FFDCA,  such  as 
the  tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  Prior  to  the  recent 


amendments  to  the  FFDCA,  however, 
EPA  had  treated  such  actions  as  subject 
to  the  RFA.  The  amendments  to  the 
FFDCA  clarify  that  no  proposed  rule  is 
required  for  such  regulatory  actions, 
which  makes  the  RFA  inapplicable  to 
these  actions.  Nevertheless,  the  Agency 
has  previously  assessed  whether 
establishing  tolerances,  exemptions 
from  tolerances,  raising  tolerance  levels 
or  expanding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  ajf  a  generic  matter,  that 
there  is  no  adverse  economic  impact  (46 
FR  24950,  May  4, 1981).  In  accordance 
with  Small  Business  Administration 
(SBA)  policy,  this  determination  will  be 
provided  to  the  Chief  Counsel  for 
Advocacy  of  the  SBA  upon  request. 

XII.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A),  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  the 
Agency  has  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  this  rule  in  today’s  Federal  Register. 
This  is  not  a  “major  rule”  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Food 
additive.  Pesticides  and  pests.  Reporting 
and  recordkeeping  requirements. 

Dated:  May  22, 1997. 

Stephen  L.  Johnson, 

Acting  Director.  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a.  and  371. 

2.  By  adding  a  new  §  180.508  to 
subpart  C  to  read  as  follows: 

$180,506  tmazamox;  tolerances  for 


(a)  General.  Tolerances  are  being 
established  for  residues  of  the  of  the 
herbicide  imazamox,  [2-[4,5-dihydro-4- 
methyl-4-(lmethylethyl)-5-oxo-lH- 
imidazol-2-yl]-5-methoxymethyl-3- 
pyridine-carboxylic  acid],  (CAS  No. 
114311-32-9)  applied  as  the  free  acid  or 
ammonium  salt,  in  or  on  following  food 
commodity: 


(b)  Section  18  emergency  exemptions. 
[Reserved] 


(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

(FR  Doc.  97-14301  Filed  5-28-97;  1:23  pm] 

BILUNa  CODE  6M0-6O-F 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 


49  CFR  Part  171 

[Docket  No.  RSPA-97-2501  (HM-2218)] 

RIN  2137-AD04 

Hazardous  Materials:  Use  of  Non- 
Specification  Open-Head  Fiber  Drum 
Packaglngs 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 

ACTION:  Direct  final  rule. 

SUMMARY:  RSPA  is  allowing  the 
transportation  of  certain  liquid 
hazardous  materials  in  non¬ 
specification  open-head  fiber  drums 
until  September  30, 1999,  if  the  fiber 
drums  have  been  filled  before,  and  are 
not  emptied  and  refilled  after,  the 
expiration  of  the  current  authority  for 
the  use  of  these  packagings. 

RSPA  is  terminating  its  rulemakings 
relating  to  alternate  standards  for  open- 
head  fiber  drums  based  on  the 
recommendation  of  the  National 
Academy  of  Sciences  (NAS)  that  RSPA 
should  not  extend  authorization  for  the 
transportation  of  liquid  hazardous 
materials  in  open-head  fiber  drums  that 
do  not  meet  the  performance-oriented 
packaging  standards  adopted  in  RSPA’s 
rulemaking  docket  No.  HM-181.  This 
action  completes  the  rulemakings 
mandated  by  Section  406  of  the 
Interstate  Commerce  Commission 
Termination  Act  concerning  alternate 
standards  for  open-head  fiber  drums 
used  in  the  transportation  of  liquid 
hazardous  materials. 

DATES:  This  final  rule  is  effective 
October  1, 1997,  unless  an  adverse 
comment  or  notice  of  intent  to  file  an 
adverse  comment  is  received  by  August 
1, 1997.  RSPA  will  publish  in  the 
Federal  Register  a  timely  document 
confirming  the  effective  date  of  this 
direct  final  rule. 
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ADDRESSES:  Address  comments  to  the 
Dockets  Office,  U.S.  Department  of 
Transportation,  Room  PL— 401,  400 
Seventh  Street,  SW,  Washington,  DC 
20590-0001.  Comments  may  also  be 
submitted  by  E-mail  to 
“rspa.counsel@rspa.dot.gov.”  In  every 
case,  the  comment  should  refer  to  the 
Docket  Number  set  forth  above. 

Persons  wishing  to  receive 
confirmation  of  receipt  of  their 
comments  should  include  a  self- 
addressed,  stamped  postcard.  The 
Dockets  Office  is  open  between  9:00 
a.m.  and  5:30  p.m.,  Monday  through 
Friday,  except  public  holidays  when  the 
office  is  closed. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frazer  C.  Hilder,  Office  of  the  Chief 
Counsel,  Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  400  Seventh  Street,  SW, 
Washington,  DC  20590-00001; 
telephone  202-366—4400. 

SUPPLEMENTARY  INFORMATION: 
Background 

Prior  to  1991,  the  Hazardous  Materials 
Regulations  (HMR,  49  CFR  Parts  171- 
180)  authorized  the  use  of  certain 
nonspecification  packagings  (including 
fiber  drums)  for  shipping  certain 
categories  of  hazardous  materials,  such 
as  flammable  liquids  with  a  flash  point 
above  73  °F,  liquid  cleaning  compounds 
and  other  liquid  corrosives,  and 
hazardous  wastes  and  hazardous 
substances  not  included  in  another 
hazard  class.  These  packagings  were 
required  to  be  only  “strong,  tight 
packages”  that  were  “designed  and 
constructed,  [with  their]  contents  so 
limited,  that  under  conditions  normally 
incident  to  transportation: 

(1)  There  will  be  no  significant  release  of 
the  hazardous  materials  to  the  environment; 

(2)  The  effectiveness  of  the  package  will 
not  be  substantially  reduced;  and 

(3)  There  will  be  no  mixture  of  gases  or 
vapors  in  the  package  which  could,  through 
any  credible  spontaneous  increase  of  heat  or 
pressure,  or  through  an  explosion, 
significantly  reduce  the  effectiveness  of  the 
packaging. 

49  CFR  173.24  (a),  (b)  (1990  ed.) 

On  December  21, 1990,  RSPA  issued 
a  final  rule  in  Docket  No.  HM-181  (55 
FR  52401;  revisions  and  response  to 
petitions  for  reconsideration,  56  FR 
66124  [Dec.  20, 1991];  further 
corrections  and  amendments,  57  FR 
45442, 45446  [Oct.  1, 1992],  46624  [Oct. 
9, 1992]).  In  the  HM-181  rulemaking, 
RSPA  adopted  performance-oriented 
packaging  standards  for  non-bulk 
packagings  (up  to  450  liters  (119 
gallons]  capacity  or  400  kg  [882  lbs.]  net 
mass).  Hazardous  materials  have  been 


assigned  to  Packing  Groups  I,  II,  or  in, 
based  on  their  level  of  hazard  (with 
Packing  Group  I  indicating  those 
materials  posing  the  greatest  hazards), 
and  minimum  levels  of  performance 
were  established  for  each  Packing 
Group.  These  “HM-181  performance 
standards”  are  intended  to  simulate  the 
normal  transportation  environment  and 
to  achieve  international  uniformity. 

In  the  HM-181  rulemaking,  RSPA 
eliminated  most  instances  where  the 
HMR  previously  authorize^  the  use  of 
nonspecification  packagings,  including 
packagings  for  more  than  200 
environmentally  hazardous  substances 
(such  as  polychlorinated  biphenyls 
(PCBs)).  In  addition,  RSPA  listed  as 
hazardous  materials  certain  lower 
toxicity  poisons  that  had  not  previously 
been  regulated. 

To  allow  for  an  orderly  transition  to 
the  HM-181  rules,  RSPA  authorized 
packagings  meeting  the  HM-181 
performance  standards  to  be  used 
immediately  but  provided  a  five-year 
phase-out  period  (ending  on  September 
30, 1996)  for  previously  authorized 
packagings  for  most  hazardous 
materials.  RSPA  specified  that  on 

October  1, 1996,  requirements  in  parts  172 
and  173  of  [49  CFR]  for  maintenance  and  use 
of  packagings  that  were  not  previously  in 
effect  are  effective. .  .  .  [Packaging 
authorizations  removed  from  part  173  of  [49 
CFR]  by  [HM-181]  may  no  longer  be  used  in 
place  of  new  packaging  requirements. 

56  FR  at  66161.  RSPA  subsequently 
extended  until  October  1, 1999,  this 
transitional  period  for  non-bulk 
packagings  that  were  authorized  for  use 
until  October  1, 1996,  if  filled  prior  to 
October  1, 1996,  and  not  emptied  and 
refilled  on  or  after  that  date.  49  CFR 
171.14(a)(2),  62  FR  50622  (Sept  26, 
1996).* 

On  December  29, 1995,  the  President 
signed  the  Interstate  Commerce 
Commission  Termination  Act  (the  Act) 
(Pub.  L.  104-88).  Section  406  of  the  Act 
(49  U.S.C.  5103  note)  reads  as  follows: 

Sec.  406.  Fiber  Drum  Packaging. 

(a)  In  General. — In  the  administration  of 
chapter  51  of  title  49,  United  States  Code,  the 
Secretary  of  Transportation  shall  issue  a  final 
rule  within  60  days  after  the  date  of  the 
enactment  of  this  Act  authorizing  the 
continued  use  of  fiber  drum  packaging  with 
a  removable  head  for  the  transportation  of 
liquid  hazardous  materials  with  respect  to 
those  liquid  hazardous  materials  transported 
by  such  drums  pursuant  to  regulations  in 
effect  on  September  30, 1991,  if— 

(1)  The  packaging  is  in  compliance  with 
regulations  of  the  Secretary  under  the 


1  In  addition,  packagings  conforming  to  the  pre- 
HM-181  requirements  that  were  filled  prior  to 
October  1, 1991,  may  be  shipped  until  October  1, 
2001,  if  not  emptied  and  refilled  on  or  after  October 
1. 1991. 49  CFR  171.14(a)(1). 


Hazardous  Materials  Transportation  Act  as  in 
effect  on  September  30, 1991;  and 

(2)  The  packaging  will  not  be  used  for  the 
transportation  of  hazardous  materials  that 
include  materials  which  are  poisonous  by 
inhalation  or  materials  in  Packing  Groups  I 
and  II. 

(b)  Expiration. —  The  regulation  referred  to 
in  subsection  (a)  shall  expire  on  the  later  of 
September  30, 1997,  or  the  date  on  which 
funds  are  authorized  to  be  appropriated  to 
carry  out  chapter  51  of  title  49,  United  States 
Code  (relating  to  transportation  of  hazardous 
materials),  for  fiscal  years  beginning  after 
September  30, 1997. 

(c)  Study. — 

(1)  In  General. —  Within  90  days  after  the 
date  of  enactment  of  this  Act,  the  Secretary 
shall  contract  with  the  National  Academy  of 
Sciences  to  conduct  a  study — 

(A)  To  determine  whether  the  requirements 
of  section  5103(b)  of  title  49,  United  States 
Code  (relating  to  regulations  for  safe 
transportation),  as  they  pertain  to  fiber  drum 
packaging  with  a  removable  head  can  be  met 
for  the  transportation  of  liquid  hazardous 
materials  (with  respect  to  those  liquid  * 
hazardous  materials  transported  by  such 
drums  pursuant  to  regulations  in  effect  on 
September  30, 1991)  with  standards 
(including  fiber  drum  industry  standards  set 
forth  in  a  June  8, 1992,  exemption 
application  submitted  to  the  Department  of 
Transportation),  other  than  the  performance- 
oriented  packaging  standards  adopted  under 
docket  number  HM-181  contained  in  part 
178  of  title  49,  Code  of  Federal  Regulations; 
and 

(B)  To  determine  whether  a  packaging 
standard  (including  such  fiber  drum  industry 
standards),  other  than  performance-oriented 
packaging  standards,  will  provide  an  equal  or 
greater  level  of  safety  for  the  transportation 
of  liquid  hazardous  materials  than  would  be 
provided  if  such  performance-oriented 
packaging  standards  were  in  effect. 

(2)  Completion. —  The  study  shall  be 
completed  before  March  1, 1997,  and  shall  be 
transmitted  to  the  Committee  on  Commerce, 
Science,  and  Transportation  of  the  Senate 
and  the  Transportation  and  Infrastructure 
Committee  of  the  House  of  Representatives. 

(d)  Secretarial  Action. —  By  September  30, 
1997,  the  Secretary  shall  issue  final 
regulations  to  determine  what  standards 
should  apply  to  fiber  drum  packaging  with  a 
removable  head  for  transportation  of  liquid 
hazardous  materials  (with  respect  to  those 
liquid  hazardous  materials  transported  by 
such  drums  pursuant  to  regulations  in  offset 
on  September  30, 1991)  after  September  30, 
1997.  In  issuing  such  regulations,  the 
Secretary  shall  give  full  and  substantial 
consideration  to  the  results  of  the  study 
conducted  in  subsection  (c). 

To  carry  out  the  mandate  in  Section 
406  (a)  and  (b)  of  the  Act,  RSPA  issued 
a  final  rule  on  February  29, 1996  (61  FR 
7958,  7959),  adding  the  following 
provision  to  the  HMR: 

A  non-specification  fiber  drum  with  a 
removable  head  is  authorized  for  a  liquid 
hazardous  material  in  Packing  Group  HI  that 
is  not  poisonous  by  inhalation  for  which  the 
packaging  was  authorized  under  the 
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requirements  of  Part  172  or  Part  173  of  [the 
HMR]  in  effect  on  September  30, 1991.  This 
authorization  expires  on  the  later  of 
September  30, 1997,  or  the  date  on  which 
funds  are  appropriated  to  carry  out  chapter 
51  of  title  49,  United  States  Code  (related  to 
transportation  of  hazardous  materials),  for 
fiscal  years  beginning  after  September  30, 

1997.  Information  concerning  this  funding 
authorization  date  may  be  obtained  by 
contacting  the  Office  of  the  Associate 
Administrator  for  Hazardous  Materials 
Safety. 

49  CFR  171.14(c). 

NAS  Report 

NA$  completed  the  study  required  by 
Section  406(c)  of  the  Act.  In  its  report, 
NAS  concluded  that  other  standards 
(besides  those  adopted  in  HM-181) 
"could  be  established  that  would 
provide  for  safety  in  the  transport  of 
liquid  hazardous  materials  as  required 
by  Section  5103(b),”  but  that  alternate 
standards  proposed  by  the  International 
Fibre  Drum  Institute  (IFDI)  do  “not 
ensure  a  level  of  safety  equal  to  that 
provided  by  HM-181.”  NAS  also  found 
that,  because  of  data  limitations,  the 
historical  safety  record  of  the  non- 
specification  fiber  drums  authorized 
prior  to  HM-181  "is  not  in  itself  enough 
to  establish  beyond  reasonable  doubt 
that  this  (IFDI)  packaging  can  ensure  the 
safe  transportation  of  liquid  hazardous 
materials  in  accordance  with  the 
requirements  of  Section  5103(b).”  NAS 
recommended  that  "DOT  should  not 
extend  the  authorization  to  ship 
hazardous  liquids  in  nonspecification 
fiber  drums  beyond  September  30, 1997, 
subject  to  the  final  transitional 
provisions  for  performance-oriented 
packaging  standards  *  *  *  [footnote 
omitted].” 

Direct  Final  Rule 

Based  on  the  NAS  recommendation 
and  the  merits  of  the  final  regulations 
adopted  under  Docket  No.  HM-181, 
RSPA  is  terminating  its  consideration  of 
alternate  standards  for  open-head  fiber 
drums  used  to  ship  liquid  hazardous 
materials.  However,  to  allow  for  an 
orderly  transition  and  accommodate  the 
shipment  of  packagings  that  have  been 
filled  prior  to  the  expiration  of  the 
current  authorization  in  49  CFR 
171.14(c),  RSPA  is  redesignating  the 
current  authorization  in  §  171.14(c)  as 
paragraph  (c)(1)  and  adding  a  new 
paragraph  (c)(2)  to  allow  the  shipment 
of  these  liquid  hazardous  materials  until 
September  30, 1999,  if  the  open-head 
fiber  drum  has  already  been  filled  prior 
to,  and  is  not  emptied  and  refilled  on  or 
after,  the  date  on  which  the  authority  in 
the  redesignated  paragraph  (c)(1) 
expires.  This  action  provides  the  same 
treatment  for  open-head  fiber  drums  as 


other  packagings  which  were  filled  prior 
to  the  expiration  of  authorization  for 
their  use  on  October  1, 1996.  The 
transitional  provision  added  by  new 
§  171.14(c)(2)  prevents  the  anomalous 
situation  that  would  otherwise  exist, 
under  which  fiber  drums  filled  before 
October  1, 1996,  could  be  shipped  until 
September  30, 1999,  but  fiber  drums 
filled  on  or  after  October  1, 1996,  under 
the  authority  in  the  current  §  171.14(c), 
would  not  be  allowed  the  same  period 
of  time  to  clear  the  transportation 
system. 

This  direct  final  rule  is  being  issued 
under  the  procedures  set  forth  in  49 
CFR  106.39,  and  it  will  be  effective  on 
October  1, 1997,  unless  RSPA  receives 
an  adverse  comment  or  notice  of  intent 
to  file  an  adverse  comment  by  August  1, 
1997.  Interested  parties  should  refer  to 
§  106.39(c)  for  a  discussion  of  what 
constitutes  an  “adverse  comment.” 

Regulatory  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  rule  is  not  considered  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  was  not  reviewed  by  the  Office  of 
Management  and  Budget.  This  rule  is 
not  considered  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (44  FR 
11034;  February  26, 1979).  This  rule 
provides  relief  to  shippers  who,  before 
the  expiration  of  the  current  authority 
for  use  of  non-specification  open-head 
fiber  drums,  have  filled  these 
packagings  for  transportation. 
Accordingly,  RSPA  has  not  prepared  a 
regulatory  evaluation  of  the  costs  and 
benefits  of  this  rule. 

B.  Executive  Order  12812 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  in  Executive  Order  12612 
(“Federalism”).  The  Federal  hazardous 
material  transportation  law  (49  U.S.C. 
5101-5127)  contains  an  express 
preemption  provision  that  preempts 
State,  local  and  Indian  tribe 
requirements  on  certain  covered 
subjects.  Covered  subjects  are: 

(i)  The  designation,  description,  and 
classification  of  hazardous  material; 

(ii)  The  packing,  repacking,  handling, 
marldng,  and  placarding  of  hazardous 
material; 

(iii)  The  preparation,  execution,  and 
use  of  shipping  documents  pertaining  to 
hazardous  material  and  requirements 
related  to  the  number,  contents,  and 
placement  of  those  documents; 

(iv)  The  written  notification, 
recording,  and  reporting  of  the 


unintentional  release  in  transportation; 
and 

(v)  The  design,  manufacturing, 
fabricating,  marking,  maintenance, 
reconditioning,  repairing,  or  testing  of  a 
packaging  or  a  container  represented, 
marked,  certified,  or  sold  as  qualified 
for  use  in  transporting  hazardous 
material. 

This  rule  concerns  the  packagings 
authorized  for  certain  hazardous 
materials  and,  therefore,  preempts  State, 
local,  or  Indian  tribe  requirements 
concerning  this  subject  unless  the  non- 
Federal  requirements  are  “substantively 
the  same  as”  the  Federal  requirements. 
RSPA  lacks  discretion  in  this  area,  and 
preparation  of  a  federalism  assessment 
is  not  warranted. 

Section  5125(b)(2)  of  49  U.S.C. 
provides  that  if  DOT  issues  a  regulation 
concerning  a  covered  subject,  DOT  must 
determine  and  publish  in  the  Federal 
Register  the  effective  date  of  Federal 
preemption.  That  effective  date  may  not 
be  earlier  than  the  90th  day,  and  not 
later  than  two  years,  following  the  date 
of  issuance  of  die  final  rule.  RSPA  has 
determined  that  the  effective  date  of 
Federal  preemption  for  the  continued 
authorization  of  these  fiber  drums  will 
be  October  1, 1997. 

C.  Regulatory  Flexibility  Act 

This  final  rule  continues  until 
September  30, 1999,  authority  for 
shipment  of  certain  liquid  hazardous 
materials  in  open-head  fiber  drums  that 
do  not  meet  the  performance  standards 
in  the  HMR,  so  long  as  the  fiber  drums 
were  filled  before  (and  are  not  emptied 
and  refilled  after)  the  expiration  of  the 
current  authority  for  use  of  these 
packagings.  In  this  respect,  this  rule 
provides  relief  to  shippers  who,  before 
the  expiration  of  the  current  authority 
for  use  of  non-specification  open-head 
fiber  drums,  have  filled  these 
packagings  for  transportation. 

Data  provided  to  NAS  indicate  that 
the  use  of  non-specification  open-head 
fiber  drums  for  all  liquid  hazardous 
materials  has  declined  horn  the  average 
of  approximately  750,000  drums  per 
year  prior  to  1991  (and  the  HM-181 
rulemaking  did  not  eliminate  the 
authority  to  use  this  packaging  for 
combustible  liquids  [flash  point  above 
100°  F]  or,  of  course,  nonhazardous 
materials).  RSPA  estimates  that  there  are 
approximately  six  U.S.  manufacturers  of 
fiber  drums  for  liquid  hazardous 
materials,  three  of  whom  are  small 
entities.  Some  of  these  manufacturers 
already  produce  other  packagings 
authorized  for  the  transportation  of 
liquid  hazardous  materials,  and  the 
remainder  likely  have  the  capability  of 
producing  these  other  packagings. 


, 
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RSPA  believes  that  there  is  a  limited 
number  of  shippers  of  liquid  hazardous 
materials  in  non-specification  open- 
head  fiber  drums  (probably  less  than 
100),  and  assumes  that  most  of  them  are 
small  entities.  Alternative  packagings 
that  meet  the  HM-181  performance 
standards  include  (together  with  their 
relative  cost  as  compared  to  non¬ 
specification  open-head  fiber  drums, 
according  to  data  used  by  NAS): 

— Open-head  steel  drums  (more 
expensive) 

— Closed-head  steel  drums  (less 
expensive) 

— Closed-head  plastic  drums  (about  the 
same) 

— Closed-head  fiber  drums  (more 
expensive). 

RSPA  assumes  that  both  cost  and  non¬ 
cost  factors  will  influence  shippers’ 
choice  of  alternative  packagings. 

Based  on  the  above,  I  certify  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

D.  Paperwork  Reduction  Act 

There  are  no  new  information 
requirements  in  this  rule. 

E.  Regulations  Identifier  Number  (RIN) 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  contained  in  the 
heading  of  this  document  can  be  used 
to  cross-reference  this  action  with  the 
Unified  Agenda. 

List  of  Subjects  in  49  CFR  Part  171 

Exports,  Hazardous  materials 
transportation.  Imports,  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  49 
CFR  part  171  is  amended  as  follows: 

PART  171 — GENERAL  INFORMATION, 
REGULATIONS,  AND  DEFINITIONS 

1.  The  authority  citation  for  part  171 
continues  to  read  as  follows: 

Authority:  49  U.S.C  5101-5127,  49  CFR 
1.53. 

2.  In  §  171.14,  the  text  of  paragraph  (c) 
following  the  paragraph  heading  is 
redesignated  as  paragraph  (c)(1),  and  a 
new  paragraph  (c)(2)  is  added  to  read  as 
follows: 

f  171.14  Transitional  provisions  for 
implementing  requirements  baaed  on  the 
UN  recommendations. 


(c)  Non-specification  fiber  drums.  (1) 
•  *  * 


(2)  A  non-specification  fiber  drum 
with  a  removable  head  authorized  by 
paragraph  (c)(1)  of  this  section  may  be 
offered  for  transportation  and 
transported  domestically  prior  to 
October  1, 1999,  if  it — 

(i)  Was  filled  with  an  authorized 
hazardous  material  prior  to  the 
expiration  of  the  authority  in  paragraph 
(c)(1)  of  this  section;  and 

(ii)  Is  not  emptied  and  refilled  after 
the  expiration  of  the  authority  in 
paragraph  (c)(1)  of  this  section. 
***** 

Issued  in  Washington,  DC  on  May  27, 
1997,  under  authority  delegated  in  49  CFR 
Parti. 

Kelley  S.  Coyner, 

Deputy  Administrator. 

[FR  Doc.  97-14337  Filed  5-30-97;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[Docket  No.  970403076-7114-02;  I.D. 
052797A] 

Fisheries  off  West  Coast  States  and  in 
the  Western  Pacific;  Pacific  Coast 
Groundfish  Fishery;  Whiting 
Temporary  Closure 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Fishing  restrictions;  request  for 
comments? 

SUMMARY:  NMFS  announces  a  temporary 
closure  of  the  unrestricted  primary 
season  for  Pacific  whiting  (whiting) 
south  of  42°  N.  lat.  at  noon  May  27, 

1997,  and  reimposition  of  a  10,000-lb 
(4,536  kg)  trip  limit  until  0001  hours 
June  15, 1997,  at  which  time  the 
primary  season  south  of  42°  N.  lat.  will 
resume.  This  action  is  authorized  by 
regulations  implementing  the  Pacific 
Coast  Groundfish  Fishery  Management 
Plan  (FMP),  which  governs  the 
groundfish  fishery  off  Washington, 
Oregon,  and  California.  This  action  is 
intended  to  keep  the  harvest  of  whiting 
at  levels  announced  by  the  Secretary  at 
62  FR  27519  (May  20, 1997). 

DATES:  Effective  from  12  noon  (local 
time)  May  27, 1997,  until  2400  hours 
June  14, 1997.  Comments  will  be 
accepted  through  June  17, 1997. 
ADDRESSES:  Submit  comments  to 
William  Stelle,  Jr.,  Administrator, 
Northwest  Region  (Regional 


Administrator),  National  Marine 
Fisheries  Service,  7600  Sand  Point  Way 
NE.,  Seattle,  WA  98115-0070;  or 
William  Hogarth,  Acting  Administrator,  * 
Southwest  Region,  National  Marine 
Fisheries  Service,  501  West  Ocean 
Blvd.,  Suite  4200,  Long  Beach,  CA 
90802-4213. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  L.  Robinson  at  206-526-6140 
or  Rodney  Mclnnis  at  562-980—4040. 
SUPPLEMENTARY  INFORMATION:  The 
regulations  at  50  CFR  660.323(a)  (3)  and 
(4)  (62  FR  27519,  May  20, 1997) 
established  separate  allocations  for  the 
catcher/processor,  mothership,  and 
shore-based  sectors  of  the  whiting 
fishery,  and  announced  starting  dates 
for  each  sector’s  primary  season.  The 
primary  season  for  the  shore-based 
sector  is  the  period(s)  when  the  virtually 
unrestricted,  large-scale  target  fishery  is 
conducted,  and  thus  when  routine  trip 
limits  are  not  in  effect.  The  regulations 
further  divide  the  shore-based  allocation 
so  that  no  more  than  5  percent  of  the 
shore-based  allocation  for  whiting  may 
be  taken  and  retained  south  of  42°  N. 
lat.  before  the  primary  season  begins 
north  of  42°  N.  lat.  The  primary  season 
for  the  shore-based  sector  south  of  42° 

N.  lat.  began  in  late  April,  earlier  than 
the  northern  season  which  begins  on 
June  15, 1997,  because  whiting  migrate 
from  south  to  north  during  the  fishing 
year.  (The  first  large  whiting  landing 
south  of  42°  N.  lat.  occurred  on  April 

27. 1997,  although  the  fishery  could 
have  started  on  March  1, 1997.)  The  5- 
percent  cap  is  intended  to  discourage 
effort  shifts  to  the  south  area  early  in  the 
year.  The  shore-based  whiting  allocation 
is  86,900  mt  in  1997,  and  the  5-percent 
cap  on  early  fishing  south  of  42°  N.  lat 
is  4,345  mt.  When  the  5-percent  cap  is 
reached,  the  10,000-lb  (4,536  kg)  trip 
limit  that  was  in  place  before  the  start 
of  the  southern  primary  season  is 
reimposed  and  remains  in  effect  until 
the  start  of  the  northern  primary  season 
on  June  15, 1997. 

The  best  available  information  on 
May  23, 1997,  indicates  that  4,023  mt  of 
whiting  have  been  taken  by  the  shore- 
based  fishery  south  of  42°  N.  lat. 
through  May  21, 1997,  and  that  4,345  mt 
are  projected  to  be  taken  by  noon  May 

27. 1997.  Therefore,  the  10,000-lb  (4,536 
kg)  trip  limit  announced  in  the  1997 
annual  management  measures  is 
resumed  until  the  primary  season  begins 
north  of  42°  N.  lat 

NMFS  Action 

For  the  reasons  stated  above,  and  in 
accordance  with  the  regulations  at  50 
CFR  660.323(a)(4)  (i)(B)  and  (iii)(D), 
NMFS  amends  paragraph  F.  of  Section 


T 
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IV.  of  the  1997  annual  management 
measures  (62  FR  700,  January  6, 1997), 
by  adding  paragraph  (c),  to  read  as 
follows: 

F.  Wlyting. 

(1)  *  *  * 

(c)  Effective  12  noon  May  27, 1997,  to 
2400  hours  (12  midnight)  June  14, 1997 
(local  times),  no  more  than  10,000  lb 
(4,536  kg)  of  whiting  may  be  taken  and 
retained,  possessed  or  landed  south  of 
42°  N.  lat.  This  trip  limit  includes  any 
whiting  caught  shoreward  of  100  fm 
(183  m)  in  the  Eureka  subarea.  Effective 


0001  hours  June  15, 1997,  the  primary 
season  south  of  42°  N.  lat.  will  resume, 
concurrent  with  the  start  of  the  primary 
season  north  of  42°  N.  lat. 


Classification 

This  action  is  authorized  by  the 
regulations  implementing  the  FMP.  The 
determination  to  take  these  actions  is 
based  on  the  most  recent  data  available. 
The  aggregate  data  upon  which  the 
determinations  are  based  are  available 


for  public  inspection  at  the  office  of  the 
Regional  Administrator  (see  ADDRESSES) 
during  business  hours.  This  action  is 
taken  under  the  authority  of  at  50  CFR 
660.323(a)(4)  (i)(B)  and  (iii)(D),  and  is 
exempt  from  review  under  E.0. 12866. 
Authority:  16  U.S.C.  1801  et  seq. 

Dated:  May  27, 1997. 

Bruce  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  97-14216  Filed  5-27-97;  4:43  pm] 
BILLING  CODE  351 0-22 -P 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Rural  Business-Cooperative  Service 

Rural  Utilities  Service 

Farm  Service  Agency 

7  CFR  Part  1951 

RIN  0572-AB23 

Servicing  of  Community  and  Insured 
Business  Programs  Loans  and  Grants 

AGENCIES:  Rural  Housing  Service;  Rural- 
Business  Cooperative  Service;  Rural 
Utilities  Service;  and  Farm  Service 
Agency,  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Rural  Utilities  Service 
(RUS)  hereby  proposes  to  amend  the 
regulations  utilized  to  service  loans  and 
grants.  The  proposed  rule  will  permit 
loan  reamortization  with  interest  rate 
adjustment  for  eligible  delinquent 
borrowers.  The  proposed  rule  will 
provide  debt  relief  to  troubled 
borrowers  and  encourage  these 
organizations  to  remain  in  operation 
and  resume  scheduled  loan  payments. 
The  proposed  rule  will  also  provide 
RUS  greater  flexibility  to  service 
problem  loans  and  permit  a  viable,  cost 
effective  alternative  to  debt  write-offs. 
DATES:  Comments  must  be  submitted  on 
or  before  August  1, 1997. 

ADDRESSES:  Submit  written  comments 
in  duplicate  to  the  Branch  Chief, 
Regulations  and  Paperwork 
Management  Branch,  Rural 
Development,  U.S.  Department  of 
Agriculture,  Stop  0743,  Room  6345-S, 
1400  Independence  Ave.  SW, 
Washington,  DC  20250.  Comments  may 
also  be  submitted  via  the  Internet  by 
addressing  them  to 
“comments@rus.usda.gov”  and  must 
contain  “reamortization”  in  the  Subject. 
All  comments  made  pursuant  to  this 
notice  will  be  made  available  for  public 
inspection  during  regular  work  hours  at 
the  above  address. 


FOR  FURTHER  INFORMATION  CONTACT:  John 
Purcell,  Rural  Utilities  Service,  Stop 
1570, 1400  Independence  Ave.  SW, 
Washington,  DC  20250,  telephone  (202) 
720-9634. 

SUPPLEMENTARY  INFORMATION: 
Classification 

This  rule  has  been  determined  to  be 
significant  and  was  reviewed  by  the 
Office  of  Management  and  Budget  under 
Executive  Order  12866. 

Regulatory  Flexibility  Act 

Pursuant  to  section  605  (b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  605 
(b),  the  head  of  the  Agencies  certify  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Intergovernmental  Review 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
number  10.760,  Water  and  Waste 
Disposal  Systems  for  Rural 
Communities,  subject  to  the  provisions 
of  Executive  Order  12372  which 
requires  intergovernmental  consultation 
with  State  and  local  officials. 

Environmental  Impact  Statement 

This  action  has  been  reviewed  in 
accordance  with  7  CFR  part  1940, 
subpart  G,  “Environmental  Program.”  It 
has  been  determined  that  the  action 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  and  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969, 
Public  Law  91-190,  an  Environmental 
Impact  Statement  is  not  required. 

Civil  Justice  Reform 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12998,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  unless  otherwise 
specifically  provided  all  state  and  local 
laws  and  regulations  that  are  in  conflict 
with  this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule  except  as  specifically  prescribed  in 
the  rule;  and  (3)  administrative 
proceedings  of  the  National  Appeals 
Division  (7  CFR  Part  11)  must  be 
exhausted  before  bringing  suit. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C  3507),  the 
information  collection  requirements 


included  in  this  rule  have  been 
approved  through  7  CFR  part  1951, 
subpart  E.  The  assigned  OMB  number  is 
0575-0066.  This  rule  does  not  revise  or 
impose  any  new  information  collection 
or  recordkeeping  requirements  from 
those  approved  by  the  Office  erf 
Management  and  Budget. 

National  Performance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  program  to  eliminate 
unnecessary  regulations  and  improve 
those  that  remain  in  force. 

Unfunded  Mandate  Reform  Act 

Title  II  of  the  Unfunded  Mandate 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
the  Agency  generally  must  prepare  a 
written  statement,  including  a  cost- 
benefit  analysis,  for  proposed  and  fined 
rules  with  “Federal  Mandates”  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  When  such  a 
statement  is  needed  for  a  rule,  section 
205  of  the  UMRA  generally  requires  the 
Agency  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
more  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule. 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Thus  today’s  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

Discussion 

The  Rural  Utilities  Service  is  the 
result  of  a  reorganization  of  programs 
administered  by  the  former  Farmers 
Home  Administration  and  the  former 
Rural  Development  Administration.  As 
currently  written,  7  CFR  part  1951, 
subpart  E  does  not  permit  loan 
reamortization  with  interest  rate 
adjustment  on  outstanding  loans. 
Accordingly,  RUS  is  unable  to  provide 
debt  relief  to  borrowers  that  become 
seriously  delinquent  on  their  loan 
payments.  The  proposed  rule  will 
provide  debt  relief  to  troubled 
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borrowers  and  encourage  these 
organizations  to  remain  in  operation 
and  resume  scheduled  loan  payments. 
The  proposed  rule  will  also  provide 
RUS  greater  flexibility  to  service 
problem  loans  and  permit  a  viable,  cost 
effective  alternative  to  debt  write-offs. 

List  of  Subjects  in  7  CFR  Part  1951 

Accounting,  Grant  programs — housing 
and  community  development,  Reporting 
and  recordkeeping  requirements,  Rural 
areas. 

Accordingly,  chapter  XVTO  of  title  7  of 
the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  as  follows: 

PART  1951— SERVICING  AND 
COLLECTIONS 

1.  The  authority  citation  for  part  1951 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  7  U.S.C.  1981, 
1989;  31  U.S.C.  3711;  42  U.S.C.  1480. 

Subpart  E— Servicing  of  Community 
and  Insured  Business  Programs  Loans 
and  Grants 

2.  Section  1951.223(d)  is  added  to 
read  as  follows: 

§1951.223  Reamortization. 
***** 

(d)  Reamortization  with  interest  rate 
adjustment — water  and  waste  borrowers 
only.  A  borrower  that  is  seriously 
delinquent  in  loan  payments  may  be 
eligible  for  loan  reamortization  with 
interest  rate  adjustment.  The  purpose  of 
loan  reamortization  with  interest  rate 
adjustment  is  to  provide  relief  for  a 
borrower  that  is  unable  to  service  the 
outstanding  loan  in  accordance  with  its 
existing  terms  and  to  enhance  recovery 
on  the  loan.  A  borrower  must  meet  the 
conditions  of  this  subpart  to  be 
considered  eligible  for  this  provision. 

(1)  Eligibility  determination.  The  State 
Director,  Rural  Development,  may 
submit  to  the  Administrator  for 
approval  an  adjustment  in  the  rate  of 
interest  charged  on  outstanding  loans 
only  for  those  borrowers  who  meet  the 
following  requirements: 

(i)  The  borrower  has  exhausted  all 
other  servicing  provisions  contained  in 
this  subpart; 

(ii)  The  borrower  is  experiencing 
severe  financial  problems; 

(iii)  Any  management  deficiencies 
must  have  been  corrected  or  the 
borrower  must  submit  a  plan  acceptable 
to  the  State  office  to  correct  any 
deficiencies  before  an  interest  rate 
adjustment  may  be  considered; 

(iv)  Borrower  user  rates  must  be 
comparable  to  similar  systems.  In 
addition,  the  operating  expenses 
reported  by  the  borrower  must  appear 


reasonable  in  relation  to  similar  system 
expenses; 

(v)  The  borrower  has  cooperated  with 
Rural  Development  in  exploring 
alternative  servicing  options  and  has 
acted  in  good  faith  with  regard  to 
eliminating  the  delinquency  and 
complying  with  its  loan  agreements  and 
agency  regulations;  and 

(vi)  The  borrower’s  account  must  be 
delinquent  at  least  one  annual  debt 
payment  for  180  days. 

(2)  Conditions  of  approval.  All 
borrowers  approved  for  an  adjustment 
in  the  rate  of  interest  by  the 
Administrator  shall  agree  to  the 
following  conditions: 

(i)  The  borrower  shall  agree  not  to 
maintain  cash  or  cash  reserves  beyond 
what  is  reasonable  at  the  time  of  interest 
rate  adjustment  to  meet  debt  service, 
operating,  and  reserve  requirements. 

.  (ii)  A  review  of  the  borrower’s 
management  and  business  operations 
may  be  required  at  the  discretion  of  the 
State  Director.  This  review  shall  be 
performed  by  an  independent  expert 
who  has  been  recommended  by  the 
State  Director  and  approved  by  the 
National  Office.  The  borrower  must 
agree  to  implement  all 
recommendations  made  by  the  State 
Director  as  a  result  bf  the  review. 

(iii)  If  requested,  a  copy  of  the  latest 
audited  financial  statements  or 
management  report  must  be  submitted 
to  the  Administrator. 

(3)  Reamortization.  At  the  discretion 
of  the  Administrator,  the  interest  rate 
charged  on  outstanding  loans  of  eligible 
borrowers  may  be  adjusted  to  no  less 
than  the  poverty  interest  rate  and  the 
term  of  the  loans  may  be  extended  up 
to  a  new  40  year  term  or  the  remaining 
useful  life  of  the  facility,  whichever  is 
less. 

Dated:  May  15, 1997. 

Jill  Long  Thompson, 

Undersecretary,  Rural  Development. 

(FR  Doc.  97-13930  Filed  5-30-97;  8:45  am) 
BILLING  CODE  3410-XV-U 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  95-AWP-6] 

Proposed  Realignment  of  VOR  Federal 
Airway  V-485;  San  Jose,  CA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Supplemental  notice  of 
proposed  rulemaking  (SNPRM). 


SUMMARY:  On  July  18, 1995,  the  FAA 
proposed  to  alter  VOR  Federal  Airway 
V-485  (V-485)  from  the  Priest,  CA,  Very 
High  Frequency  Omnidirectional  Range/ 
Tactical  Air  Navigation  (VORTAC)  to 
the  San  Jose,  CA,  Very  High  Frequency 
Omnidirectional  Range/Distance 
Measuring  Equipment  (VOR/DME).  In 
the  Notice  of  Proposed  Rulemaking 
(NPRM),  a  portion  of  the  legal 
description  for  V-485  was  inadvertently 
omitted.  The  intended  effect  of  this 
SNPRM  is  to  correct  the  legal 
description. 

DATES:  Comments  must  be  received  on 
or  before  July  11, 1997. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division,  AWP-500,  Docket  No. 
95-AWP-6,  Federal  Aviation 
Administration,  P.O.  Box  92007, 
Worldway  Postal  Center,  Los  Angeles, 
CA  90009. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue,  SW.,  Washington,  DC, 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5:00  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  C.  Nelson,  Airspace  and  Rules 
Division,  ATA-400,  Office  of  Air  Traffic 
Airspace  Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
“Comments  to  Airspace  Docket  No.  95- 
AWP-6.”  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
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commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM’s 

Any  person  may  obtain  a  copy  of  this 
SNPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Air  Traffic  Airspace  Management, 

800  Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-8783.  Communications  must 
identify  the  notice  number  of  this 
SNPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM’s  should  call  the  FAA’s  Office  of 
Rulemaking,  (202)  267-9677,  for  a  copy 
of  Advisory  Circular  No.  11-2A,  Notice 
of  Proposed  Rulemaking  Distribution 
System,  that  describes  the  application 
procedure. 

Background 

On  July  18,  1995,  the  FAA  proposed 
to  alter  V—485  from  the  Priest,  CA, 
VORTAC  to  the  San  Jose,  CA,  VOR/DME 
(60  FR  36751). 

This  proposed  action  would  collocate 
V—485  with  the  San  Jose  VOR/DME 
Runway  30L  instrument  landing  system 
approach  and  utilize  the  San  Jose  VOR / 
DME  instead  of  the  Sausalito  VORTAC. 

However,  the  NPRM  as  published, 
incorrectly  described  V—485  by 
inadvertently  omitting  an  intersection 
from  the  legal  description  of  the  airway. 

The  intended  effect  of  this  SNPRM  is 
to  correct  the  description  of  V-485. 

The  Proposal 

The  FAA  is  proposing  an  amendment 
to  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  alter  V- 
485  from  Priest,  CA,  VORTAC  to  the 
San  Jose,  CA,  VOR/DME.  This  action 
supplements  the  notice  published  on 
July  18, 1995  (60  FR  36751),  by  inserting 
the  radials  identifying  the  intersection 
in  the  description  of  V-485. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 


Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.0. 10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1  [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4, 1996,  and  effective 
September  16, 1996,  is  amended  as 
follows: 

Paragraph  6010(a) — Domestic  VOR  Federal 
Airways 

***** 

V-485  (Revised) 

From  Ventura,  CA,  via  Fellows,  CA;  Priest, 
CA;  INT  Priest  322°T(306°M)  and  San  Jose 
137°T(121°M)  radials;  San  Jose,  CA.  The 
airspace  within  W-289,  the  airspace  within 
R-2519  more  than  3-statute  miles  W  of  the 
airway  centerline  and  the  airspace  within  R- 
2519  below  5,000  feet  MSL  is  excluded. 
***** 

Issued  in  Washington,  DC,  on  May  22, 
1997. 

Reginald  C.  Matthews, 

Acting  Program  Director  for  Air  Traffic, 
Airspace  Management. 

[FR  Doc.  97-14319  Filed  5-30-97;  8:45  am) 

BILUNG  CODE  4910-13-P 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1014 

Privacy  Act  of  1974;  Implementation; 
Specific  Exemptions 

AGENCY:  Consumer  Product  Safety 
Commission. 


ACTION:  Proposed  rule. 

SUMMARY:  The  Consumer  Product  Safety 
Commission  (“Commission”)  is 
proposing  a  rule  to  exempt  a  system  of 
records  from  certain  provisions  of  the 
Privacy  Act  of  1974,  5  U.S.C.  552a 
(“Privacy  Act”),  to  the  extent  that  the 
system  contains  investigatory  material 
pertaining  to  the  enforcement  of 
criminal  laws  or  compiled  for  law 
enforcement  purposes. 

DATES:  Comments  must  be  received  by 
July  2,  1997. 

ADDRESSES:  Comments  should  he 
mailed  to  the  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  F.  Rosenthal,  Office  of  the 
General  Counsel,  Consumer  Product 
Safety  Commission,  Washington,  DC 
20207,  telephone  301-504-0980. 
SUPPLEMENTARY  INFORMATION:  The 
Consumer  Product  Safety  Commission, 
under  a  variety  of  statutes,  is  authorized 
to  enforce  its  statutes  and  regulations 
through  administrative  actions  and  civil 
and  criminal  litigation.  Preparation  for, 
and  conduct  of,  enforcement  actions 
requires  the  compilation  of  investigatory 
materials  such  as  memoranda, 
investigative  reports,  correspondence, 
test  reports.,  injury  reports,  and  the  like 
in  a  maimer  that  facilitates  easy 
retrieval.  The  two  offices  of  the 
Commission  that  conduct  enforcement 
actions,  the  Office  of  Compliance  and 
the  Office  of  the  General  Counsel, 
maintain  such  documentation  in  a 
system  of  records,  identified  as 
“Enforcement  and  Litigation  Files — 
CPSC-7.”  Disclosure  of  information  in 
these  investigatory  files  or  disclosure  of 
the  identity  of  confidential  sources 
could  seriously  undermine  the 
effectiveness  of  the  Commission’s 
enforcement  actions.  For  example, 
premature  disclosure  of  information  in 
such  files  could  enable  subjects  of  an 
enforcement  action  to  conceal  or  destroy 
evidence,  or  escape  prosecution. 
Premature  disclosure  of  this  information 
could  also  lead  to  the  possible 
intimidation  of,  or  harm  to,  informants, 
witnesses,  or  Commission  personnel 
and  their  families.  Further,  the 
imposition  of  certain  Privacy  Act 
restrictions  on  the  manner  in  which 
information  is  collected,  verified,  or 
retained  could  significantly  impede  the 
effectiveness  of  an  enforcement  action. 

Thus,  the  Commission  is  proposing  to 
issue  a  rule  to  exempt  this  system  of 
records  from  certain  provisions  of  the 
Privacy  Act  where  application  of  the 
Privacy  Act  would  interfere  with  the 
investigation  and  conduct  of  an 
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enforcement  action.  Section  (k)(2)  of  the 
Privacy  Act,  5  U.S.C.  552a(k)(2), 
provides  the  authority  for  agencies  to 
exempt  records  containing  investigatory 
material  compiled  for  law  enforcement 
purpose  from  certain  other  provisions  of 
the  Act. 

16  CFR  1014.12  currently  exempts 
other  systems  of  records,  from  certain 
requirements  of  the  Privacy  Act.  This 
rule  adds  a  new  paragraph  to  §  1014.12 
to  exempt  the  enforcement  and 
litigation  files  from  certain  requirements 
of  the  Privacy  Act. 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  the  Commission  certifies  that 
this  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Since  the  rule  does  not  require 
any  actions  to  be  taken,  the  Commission 
also  certifies  that  this  rule  will  have  no 
environmental  impact,  will  not  preempt 
any  state  or  local  laws  or  regulations, 
and  will  have  no  impact  on  family 
maintenance  and  well  being  and  no 
implications  for  federalism. 

List  of  Subjects  in  16  CFR  Part  1014 

Privacy. 

For  the  reason  stated  in  the  preamble, 
Chapter  n.  Title  16  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  1014— POLICIES  AND 
PROCEDURES  IMPLEMENTING  THE 
PRIVACY  ACT  OF  1974 

1.  The  authority  citation  for  part  1014 
continues  to  read  as  follows: 

Authority:  Privacy  Act  of  1974  (5  U.S.C. 
552a). 

2.  Section  1014.12,  Specific 
exemptions,  is  amended  by  adding 
paragraph  (c)  to  read  as  follows: 
***** 

(c)  Enforcement  and  Litigation  Files — 
CP  SC- 7.  All  portions  of  this  system  of 
records  that  fall  within  5  U.S.C. 
552a(k)(2)  (investigatory  materials 
compiled  for  law  enforcement  purposes) 
are  exempt  from  5  U.S.C.  552a(c)(3) 
(mandatory  accounting  of  disclosures);  5 
U.S.C.  552a(d)  (access  by  individuals  to 
records  that  pertain  to  them);  5  U.S.C. 
552a(e)(l)  (requirement  to  maintain  only 
such  information  as  is  relevant  and 
necessary  to  accomplish  an  authorized 
agency  purpose);  5  U.S.C.  552a(e)(4)(G) 
(mandatory  procedures  to  notify 
individuals  of  the  existence  of  records 
pertaining  to  them);  5  U.S.C. 
552a(e)(4)(H)  (mandatory  procedures  to 
notify  individuals  how  they  can  obtain 
access  to  and  contest  records  pertaining 
to  them);  5  U.S.C  552a(e)(4)(I) 
(mandatory  disclosure  of  records  source 


categories);  and  the  Commission’s 
regulations  in  16  CFR  part  1014  that 
implement  these  statutory  provisions. 

Dated:  May  27, 1997. 

Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 

[FR  Doc.  97-14335  Filed  5-30-97;  8:45  am) 
BILUNG  CODE  6365-0 1-P 

DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

27  CFR  Part  24 
[Notice  No.  852] 

RIN  1512-AB65 

Implementation  of  Public  Law  104-188, 
Section  1702,  Amendments  Related  to 
Revenue  Reconciliation  Act  of  1990 
(96R-028T) 

AGENCY:  Bureau  of  Alcohol,  Tobacco 
and  Firearms  (ATF),  Department  of  the 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
cross  referenced  to  temporary 
regulations. 

SUMMARY:  In  the  Rules  and  Regulations 
portion  of  this  Federal  Register,  the 
Bureau  of  Alcohol,  Tobacco  and 
Firearms  (ATF)  is  issuing  temporary 
regulations  to  implement  section  1702 
the  Small  Business  Job  Protection  Act  of 
1996.  The  new  law  changed  the  small 
producers’  wine  tax  credit  and  wine 
bond  provisions  of  the  Internal  Revenue 
Code  of  1986.  The  wine  regulations  are 
amended  to  extend  the  application  of 
the  credit  to  "transferees  in  bond’’ 
(proprietors  who  store  wine  for  a  small 
producer,  but  who  do  not  hold  title  to 
such  wine)  in  certain  circumstances, 
and  to  make  conforming  changes  to  the 
bond  computation  instructions,  which 
were  also  affected  by  the  law  change.  In 
this  notice  of  proposed  rulemaking,  ATF 
invites  comments  on  the  temporary  rule. 
DATES:  Written  comments  must  be 
received  on  or  before  August  1, 1997. 
ADDRESSES:  Send  written  comments  to: 
Chief,  Wine,  Beer  &  Spirits  Regulations 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  P.O.  Box  50221,  Washihgton, 
DC  20091-0221,  Attention:  Notice 
Number  852. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marjorie  D.  Ruhf,  Wine,  Beer  &  Spirits 
Regulations  Branch,  650  Massachusetts 
Avenue,  NW,  Washington,  DC  20226, 
(202)  927-8230. 


SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

It  has  been  determined  that  this 
proposed  rule  is  not  a  significant 
regulatory  action  as  defined  by 
Executive  Order  12866,  because  the 
economic  effects  flow  directly  from  the 
underlying  statue  and  not  from  the 
proposed  regulations.  Therefore,  a 
regulatory  assessment  is  not  required. 

Regulatory  Flexibility  Act 

It  is  hereby  certified  that  these 
proposed  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required.  The  revenue 
effects  of  this  rulemaking  on  small 
businesses  flow  directly  from  the 
underlying  statute.  Likewise,  any 
secondary  or  incidental  effects,  and  any 
reporting,  recordkeeping,  or  other 
compliance  burdens  flow  directly  from 
the  statute.  Pursuant  to  26  U.S.C. 

7805(f),  this  proposed  regulation  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  this  notice  of  proposed 
rulemaking  have  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  in  accordance  with 
the  Paperwork  Reduction  Act  of  19j5 
(44  U.S.C.  3507(d)).  Comments  on  the 
collections  of  information  should  be 
sent  to  the  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for  the 
Department  of  the  Treasury,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  Office 
of  Information  and  Regulatory  Affairs, 
Washington,  D.C.,  20503,  with  copies  to 
the  Bureau  of  Alcohol,  Tobacco  and 
Firearms  at  the  address  previously 
specified.  Comments  are  specifically 
requested  concerning: 

Whether  the  proposed  collections  of 
information  are  necessary  for  the  proper 
performance  of  the  functions  of  the 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  including  whether  the 
information  will  have  practical  utility; 
he  accuracy  of  the  estimated  burden 
associated  with  the  proposed  collections 
of  information  (see  below); 

How  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected  may  be 
enhanced;  and 

How  the  burden  of  complying  with 
the  proposed  collections  of  information 
may  be  minimized,  including  through 
the  application  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 
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The  collections  of  information  in  this 
proposed  regulation  are  in  27  CFR 
§§  24.278  and  24.279  (OMB  control 
numbers  1512-0540  and  1512-0492, 
respectively).  This  information  is 
required  to  advise  the  transferee  of  any 
available  credit,  and  to  support  entries 
on  tax  returns  and  claims.  This 
information  will  be  used  by  the 
transferee  and  the  small  producer  to 
compute  taxes  or  claims  and  may  also 
be  reviewed  by  ATF  during  an  audit  to 
confirm  that  wine  tax  credits  were 
properly  taken.  The  collections  of 
information  are  required  to  obtain  a 
benefit  (reduced  rate  of  tax).  The  likely 
recordkeepers  are  businesses  and  small 
businesses. 

Since  this  collection  of  information 
involves  a  disclosure  (consisting  of 
shipping  instructions  from  the 
producer-owner  of  the  wine  to  the 
transferee)  and  recordkeeping  which 
must  take  place  for  commercial  reasons 
unrelated  to  the  regulatory  requirement, 
ATF  estimates  a  burden  of  1  hour  for 
OMB  control  number  1512-0540 
(information  collected  in  support  of 
small  producer’s  wine  tax  credit).  The 
estimated  total  annual  recordkeeping 
burden  associated  OMB  control  number 
1512-0492  (usual  and  customary 
records  kept  in  support  of  tax  returns 
and  claims)  will  not  increase. 

Estimated  number  or  respondents 
and/or  recordkeepers:  30  transferees  in 
bond  and  250  small  producers. 

No  reports  are  required  as  part  of 
these  regulations. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 

Public  Participation 

ATF  requests  comments  on  the 
temporary  regulations  from  all 
interested  persons.  Comments  received 
on  or  before  the  closing  date  will  be 
carefully  considered.  Comments 
received  after  that  date  will  be  given  the 
same  consideration  if  it  is  practicable  to 
do  so,  but  assurance  of  consideration 
cannot  be  given  except  as  to  comments 
received  on  or  before  the  closing  date. 

Comments  may  be  submitted  by 
facsimile  transmission  (FAX)  to  (202) 
927-8602,  provided  the  comments:  (1) 
Are  legible,  (2)  are  8W  x  11"  in  size, 

(3)  contain  a  written  signature,  and  (4) 
are  three  pages  or  less  in  length.  This 
limitation  is  necessary  to  assure 
reasonable  access  to  the  equipment. 
Comments  sent  by  FAX  in  excess  of 
three  pages  will  not  be  accepted. 
Receipt  of  FAX  transmittals  will  not  be 


acknowledged.  Facsimile  transmitted 
comments  will  be  treated  as  originals. 

ATF  will  not  recognize  any  material 
in  comments  as  confidential.  Comments 
may  be  disclosed  to  the  public.  Any 
material  which  the  commenter 
considers  to  be  confidential  or 
inappropriate  for  disclosure  to  the 
public  should  not  be  included  in  the 
comment.  The  name  of  the  person 
submitting  the  comment  is  not  exempt 
from  disclosure.  During  the  comment 
period,  any  person  may  request  an 
opportunity  to  present  oral  testimony  at 
a  public  hearing.  However,  the  Director 
reserves  the  right,  in  light  of  all 
circumstances,  to  determine  if  a  public 
hearing  is  necessary. 

The  temporary  regulations  in  this 
issue  of  the  Federal  Register  amend  the 
regulations  in  27  CFR  Part  24.  For  the 
text  of  the  temporary  regulations  see 
T.D.  ATF-390  published  in  the  Rules 
and  Regulations  section  of  this  issue  of 
the  Federal  Register. 

Drafting  Information:  The  principal 
author  of  this  document  is  Marjorie  D. 
Ruhf.  Wine,  Beer  &  Spirits  Regulations 
Branch,  Bureau  of  Alcohol,  Tobacco  and 
Firearms. 

John  W.  Magaw, 

Director. 

Approved:  January  3, 1997. 

Dennis  M.  O’Connell, 

Acting  Deputy  Assistant  Secretary 
(Regulatory,  Tariff  and  Trade  Enforcement). 
[FR  Doc.  97-14307  Filed  5-30-97;  8:45  am] 
BILLING  CODE  4810-31-P 


DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 

30  CFR  Part  243 

RIN  1010-AC08 

Policy  for  Release  of  Third-Party 
Proprietary  Information  for  the 
Administrative  Appeals  Process  and 
for  Alternative  Dispute  Resolution 

AGENCY:  Minerals  Management  Service, 
Interior. 

ACTION:  Proposed  rule;  notice  of 
extension  of  public  comment  period. 

SUMMARY:  The  Minerals  Management 
Service  (MMS)  hereby  gives  notice  that 
it  is  extending  the  public  comment 
period  on  a  notice  of  proposed  rule, 
which  was  published  in  the  Federal 
Register  on  April  4, 1997,  (62  FR 
16116).  The  proposed  rule  would 
amend  the  regulations  to  authorize  RMP 
by  law  to  provide  third-party 
proprietary  information  to  appellants 
and  entities  involved  in  administrative 


appeals  and  other  Alternative  Dispute 
Resolution  (ADR)  when  that  information 
is  the  basis  for  an  RMP  assessment.  In 
response  to  requests  for  additional  time, 
MMS  will  extend  the  comment  period 
from  June  3, 1997,  to  July  3, 1997. 

DATES:  Comments  must  be  submitted  on 
or  before  July  3, 1997. 

ADDRESSES:  Written  comments, 
suggestions,  or  objections  regarding  this 
proposed  amendment  should  be  sent  to 
the  following  addresses. 

For  comments  sent  via  the  U.S.  Postal 
Service  use:  Minerals  Management 
Service,  Royalty  Management  Program, 
Rules  and  Publications  Staff,  P.O.  Box 
25165,  MS  3021,  Denver,  Colorado 
80225-0165. 

For  comments  via  courier  or  overnight 
delivery  service  use:  Minerals 
Management  Service,  Royalty 
Management  Program,  Rules  and 
Publications  Staff,  MS  3021,  Building 
85,  Denver  Federal  Center,  Room  A- 
613,  Denver,  Colorado  80225-0165. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Guzy,  Chief,  Rules  and 
Publications  Staff,  phone  (303)  231- 
3432,  FAX  (303)  231-3385  or  (303)  231- 

3194,  e-Mail  David _ Guzy®  mms.gov. 

SUPPLEMENTARY  INFORMATION:  MMS 
received  requests  from  representatives 
of  the  oil  and  gas  industry  to  extend  the 
comment  period  of  this  proposed  rule. 
This  time  extension  is  in  response  to 
these  requests  in  order  to  provide 
commentors  with  adequate  time  to 
provide  detailed  comments  that  MMS 
can  use  to  proceed  in  the  rulemaking. 

Dated:  May  27, 1997. 

R.  Dale  Fazio, 

Acting  Associate  Director  for  Royalty 
Management. 

[FR  Doc.  97-14240  Filed  5-30-97;  8:45  am] 
BILUNG  CODE  4410-MR-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[SIPTRAX  NO.  DC032-2005;  FRL-6833-1] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  District 
of  Columbia;  New  Source  Review 
Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
a  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  District  of 
Columbia.  This  revision  establishes  and 
requires  the  major  new  source  review 
(NSR)  permit  program.  The  intended 
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effect  of  this  action  is  to  propose 
approval  of  the  NSR  program  which 
requires  permitting  for  the  construction 
of  major  new  or  major  modified  sources 
pursuant  to  the  requirements  of  the 
Clean  Air  Act  (CAA).  This  action  is 
being  taken  under  section  110  of  the 
Clean  Air  Act. 

OATES:  Comments  must  be  received  on 
or  before  July  2, 1997. 

ADDRESSES:  Comments  may  be  mailed  to 
Kathleen  Henry,  Chief,  Permits  Program 
Section,  Mailcode  3AT23,  U.S. 
Environmental  Protection  Agency, 
Region  HI,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air,  Radiation,  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  III,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107;  the  Air  and  Radiation  Docket 
and  Information  Center,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington,  DC  20460; 
District  of  Columbia  Department  of 
Consumer  and  Regulatory  Affairs,  2100 
Martin  Luther  King  Ave,  S.E., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Miller,  (215)  566-2068,  or  by  e- 
mail  at  miller.linda@epamail.epa.gov. 
(Although  additional  information  may 
be  requested  via  e-mail,  comments  must 
be  submitted  in  writing  to  the  above 
EPA  address.) 

SUPPLEMENTARY  INFORMATION:  On  May  2, 

1997,  the  District  of  Columbia, 
Department  of  Consumer  and 
Regulatory  Affairs,  submitted  a  revision 
to  its  State  Implementation  Plan  (SIP) 
for  major  new  source  review  (NSR).  This 
revision  requires  major  new  and 
modified  sources  of  volatile  organic 
compounds  (VOCs)  and  nitrogen  oxides 
(NOx)  to  meet  certain  new  source 
requirements  if  they  are  being  located  in 
a  designated  nonattainment  area,  if  they 
are  expected  to  emit  these  pollutants  in 
quantities  that  would  significantly 
impact  a  nonattainment  area,  or  if  they 
are  being  located  an  the  ozone  transport 
region.  These  requirements  include 
installing  Lowest  Achievable  Emission 
Rate  (LAER)  technology  and  obtaining 
emission  offsets. 

Background 

The  SIP  revision  consists  of 
regulations  applicable  to  new  source 
permitting  in  District  of  Columbia 
Municipal  Regulations  (DCMR)  Title  20, 
sections  199,  200,  201,  202,  204,  206.1 
(pertaining  to  public  notice),  and  299 
(reference  to  applicability  of  definitions 
in  section  199).  - 


The  District  of  Columbia  (the  District) 
is  part  of  the  Washington,  DC  ozone 
nonattainment  area,  which  includes 
portions  of  Maryland  and  Virginia. 
Washington,  DC  is  a  nonattainment  area 
classified  as  serious  for  ozone,  and  as 
such,  is  required  under  the  Clean  Air 
Act  to  implement  certain  requirements 
including  those  pertaining  to  the 
permitting  of  major  new  and  major 
modifiea  sources.  Title  I,  Part  D  of  the 
Clean  Air  Act  (including  sections  171, 
172, 173, 182, 187,  and  189)  requires 
that  States  incorporate  into  the 
applicable  SIP  an  acceptable  permitting 
program  for  the  preconstruction  review 
of  new  or  modified  major  stationary 
sources  in  nonattainment  areas.  In 
addition,  the  1990  Amendments  create 
certain  new  requirements  for  States.  The 
amended  Act  required  that  areas  such  as 
the  District  submit  adopted  regulations 
applying  to  the  permitting  of  those 
major  sources  no  later  than  November 
15, 1992.  In  addition,  section  184  of  the 
amended  Act  requires  that  areas  located 
in  the  ozone  transport  region  (OTR),  of 
which  the  District  is  a  part,  submit  a 
NSR  program  applicable  to  major  new 
and  major  modified  sources.  The  Act 
defines  major  sources  in  serious  ozone 
nonattainment  areas  as  those  with  the 
potential  to  emit  greater  than  or  equal  to 
50  tons  per  year  (TPY)  of  VOC  or  NOx 
emissions.  Therefore,  although  section 
184  requires  that  areas  in  the  OTR 
define  major  sources  as  those  with  the 
potential  to  emit  greater  than  or  equal  to 
50  TPY  VOC  or  100  TPY  NOx 
emissions,  the  more  stringent  major 
source  threshold  of  50  TPY  for  serious 
ozone  nonattainment  areas  supersedes 
the  OTR  requirement. 

On  July  6, 1993,  EPA  made  a  finding 
that  the  District  had  failed  to  submit  the 
required  NSR  regulations,  which  started 
the  18  month  sanctions  clock  under 
section  179  of  the  Act.  On  October  22, 
1993,  the  District  submitted  the  required 
regulations,  which  were  subsequently 
determined  by  EPA  to  be  complete  and 
the  sanctions  clock  for  failure  to  submit 
were  stopped.  Due  to  multiple 
deficiencies  in  the  submitted 
regulations,  EPA  disapproved  the  SIP 
submittal  in  a  direct  final  rulemaking  on 
March  24, 1995  (Volume  60  FR  15483). 
This  action  once  again  started  a 
sanctions  clock.  On  November  23, 1996, 
the  2:1  emission  offset  sanction,  which 
is  the  first  of  two  mandatory  sanctions, 
was  imposed  pursuant  to  Section  179  of 
the  Act  The  second  mandatory  sanction 
clock,  the  withholding  of  federal  funds 
for  new  highway  projects,  will  expire  on 
May  24, 1997.  An  interim  rulemaking  to 
stay  both  phases  of  sanctions,  2:1 
emission  offsets  and  restriction  of 


highway  funds,  is  being  published  in 
the  final  rules  section  of  this  Federal 
Register  concurrently  with  this 
proposed  rule. 

Summary  of  SIP  Revision 

The  District  of  Columbia  submittal 
includes  regulations  for  the  construction 
permitting  program  for  major  new  and 
major  modified  sources  required  under 
section  182  of  the  Act.  Although 
sections  200,  201,  202,  and  204  of  the 
District  of  Columbia  Municipal 
Regulations  (DCMR)  apply  to  both  major 
and  minor  sources  and  to  sources 
wishing  to  obtain  construction  or 
operating  permits,  it  is  the  intent  of  this 
SIP  submittal  to  meet  only  the 
requirement  to  submit  a  major  new 
source  permitting  program  under 
section  182  of  the  CAA.  Therefore,  only 
those  requirements  in  sections  200,  201, 
202,  and  204  applicable  to  major  new  or 
major  modified  construction  permitting 
are  being  approved  into  the  SIP  at  this 
time  by  this  rulemaking  action.  The 
District  of  Columbia’s  current  SIP 
regulation  for  minor  sources  remain  in 
effect.  Section  206.1  contains  public 
notice  and  opportunity  requirements  for 
NSR  permitting.  Section  299  is  an 
administrative  section  stating  that  the 
definitions  in  section  199  apply  to 
Chapter  2.  Section  199  contains  the 
definitions  applicable  to  all  of  the 
District’s  regulations.  Those  definitions 
contained  in  section  199  that  apply  to 
the  permitting  programs  and  which  are 
the  subject  of  this  rulemaking  action, 
are:  “actual  emissions,’’  “allowable 
emissions,”  “begin  actual  construction,” 
“commence,”  “complete,”  “emissions 
unit,”  “federally  enforceable,”  “major 
modification,”  “major  stationary 
source,”  “modification,”  “necessary 
preconstruction  approvals  or  permits,” 
“net  emissions  increase,”  “new  source,” 
“potential  to  emit,”  “shutdown,” 
“significant,”  and  “stationary  source.” 

EPA  Analysis 

Section  182  of  the  Act  requires  all 
States  to  submit  regulations  at  least  as 
stringent  as  the  nonattainment  NSR 
provisions  found  in  sections  172  and 
173  of  the  Act  and  the  implementing 
regulations  found  in  40  CFR  part  51. 
EPA’s  review  of  this  material  indicates 
that  the  revision  corrects  the 
deficiencies  discussed  in  the  EPA 
disapproval,  (60  FR  15483,  March  24, 
1995),  and  meets  the  criteria  for  a  NSR 
program. 

Tne  two  most  significant  deficiencies 
cited  in  the  disapproval  were  lack  of 
public  comment  requirements  and  the 
existence  of  a  temporary  permit 
provision  which  might  circumvent  NSR 
permitting.  The  regulations  were 
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amended  to  correct  these  deficiencies 
(District  Register,  May  9, 1997).  Public 
review  and  comment  procedures  were 
added  to  the  DCMR  (Title  20,  section 
206.1  and  206.2).  The  temporary 
operating  permit  provision  (DCMR,  Title 
20,  200.3)  was  modified  to  require  that 
operation  of  the  source  is  in  accordance 
with  the  requirements  of  the  Chapter; 
this  meets  the  requirements  of  the  Act. 

The  1995  disapproval  also  cites  the 
requirement  to  update  all  state 
regulations  to  reflect  changes  in  the 
Clean  Air  Act  by  the  1990  amendments 
in  sections  172  and  173  and  other 
relevant  sections.  Amendments  to  the 
DCMR  section  204  required  for  the  1990 
amendments  provisions  have  been 
included  in  this  SIP  revision.  Section 
204  of  the  DCMR  has  also  been 
amended  to  correct  the  remaining  issues 
mentioned  in  EPA’s  March  25, 1995 
disapproval.  Details  of  the  provisions 
and  corrections  are  found  in  the 
Technical  Support  Document  (TSD)  for 
this  rulemaking.  The  TSD  is  available 
from  the  EPA  Regional  Office  listed  in 
the  ADDRESSES  section  of  this  notice. 

EPA  is  proposing  to  approve  the 
District  SIP  revision  for  NSR,  which  was 
submitted  on  May  2, 1997.  EPA  is 
soliciting  public  comments  on  the 
issues  discussed  in  this  document  or  on 
other  relevant  matters.  These  comments 
will  be  considered  before  taking  final 
action.  Interested  parties  may 
participate  in  the  Federal  rulemaking 
procedure  by  submitting  written 
comments  to  the  EPA  Regional  office 
listed  in  the  ADDRESSES  section  of  this 
notice. 

Proposed  Action 

EPA  is  proposing  to  approve  the  NSR 
program  for  new  major  sources  and 
major  modifications  in  the  District  of 
Columbia.  Nothing  in  this  action  should 
be  construed  as  permitting  or  allowing 
or  establishing  a  precedent  for  any 
future  request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19, 1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 


Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 

5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates’ 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
(“Unfunded  Mandates  Act”),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 

EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  proposed  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 


under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

The  Administrator’s  decision  to 
approve  or  disapprove  the  District’s 
NSR  SIP  revision  will  be  based  on 
whether  it  meets  the  requirements  of 
section  110(a)(2)(A)-(K)  and  part  D  of 
the  Clean  Air  Act,  as  amended,  and  EPA 
regulations  in  40  CFR  Part  51. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Incorporation  by 
reference,  Intergovernmental  relations, 
Nitrogen  dioxide,  Ozone,  Reporting  and 
recordkeeping  requirements. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  May  21, 1997. 

William  T.  Wisniewski, 

Acting  Regional  Administrator,  Region  m. 

(FR  Doc.  97-14303  Filed  5-30-97;  8:45  am) 
BILUNG  CODE  6560-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  721 
[OPPTS-50626,  etc.;  FRl-5597-1] 

Proposed  Modification  of  Significant 
New  Use  Rules  For  Certain  Substances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  modify 
significant  new  use  rules  (SNURs)  for 
six  substances  promulgated  under 
section  5(a)(2)  of  the  Toxic  Substances 
Control  Act  (TSCA)  for  certain  chemical 
substances  based  on  new  data.  Based  on 
the  data  the  Agency  determined  that  the 
SNURs  should  be  modified. 

DATES:  Written  comments  must  be 
received  by  July  2, 1997. 

ADDRESSES:  Each  comment  must  bear 
the  appropriate  docket  control  number 
OPPTS-50626,  etc.  All  comments 
should  be  sent  in  triplicate  to;  OPPT 
Document  Control  Officer  (7407),  Office 
of  Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Room  G-099,  East  * 
Tower,  Washington,  DC  20460. 

Comments  and  data  may  also  be 
submitted  electronically  by  following 
the  instructions  under  Unit  III  of  this 
preamble.  No  confidential  business 
information  (CBI)  should  be  submitted 
through  e-mail. 

All  comments  which  are  claimed 
confidential  must  be  clearly  marked  as 
such.  Three  additional  sanitized  copies 
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of  any  comments  containing  CBI  must 
also  be  submitted.  Nonconfidential 
versions  of  comments  on  this  rule  will 
be  placed  in  the  rulemaking  record  and 
will  be  available  for  public  inspection. 
Unit  IV  of  this  preamble  contains 
additional  information  on  submitting 
comments  containing  CBI. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  B.  Hazen,  Director, 

Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-543A,  401  M  St.,  SW., 
Washington,  DC  20460;  telephone:  (202) 
554-1404;  TDD:  (202)  554-0551;  e-mail: 
TSCA-Hotline@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  referenced  for  each 
substance,  OPPTS-50577,  June  26, 1990 
(55  FR  26110);  OPPTS-50588, 

November  6, 1990  (55  FR  46774); 
OPPTS-50592,  August  13, 1991  (56  FR 
40212);  OPPTS-50601 ,  September  23, 
1992  (57  FR  44070);  and  OPPTS-50622, 
March  1, 1995  (60  FR  11042)  (FRL- 
4868—4);  EPA  issued  a  SNUR 
establishing  significant  new  uses  for  the 
substances  listed  in  Unit  I  of  this 
preamble.  Because  of  additional  data 
EPA  has  received  for  these  substances, 
EPA  is  proposing  to  modify  the  SNURs. 

I.  Proposed  Modifications 

EPA  is  proposing  to  modify  the 
significant  new  use  and  recordkeeping 
requirements  for  the  following  chemical 
substances  under  40  CFR  part  721, 
subpart  E.  In  this  unit,  EPA  provides  a 
brief  description  for  the  substances, 
including  its  premanufacture  notice 
(PMN)  number,  chemical  name  (generic 
name  if  the  specific  name  is  claimed  as 
CBI),  CAS  number  (if  assigned),  the 
proposed  modification  and  basis, 
Federal  Register  reference,  docket 
number,  and  the  CFR  citation  in  the 
regulatory  text  section  of  this  proposed 
rule.  Further  background  information 
for  the  substances  is  contained  in  the 
rulemaking  record  referenced  in  Unit  III 
cf  this  preamble. 

PMN  Number  P-89-31 

Chemical  name:  2-propenoic  acid,  7- 
oxabicyclo[4.1.0]hept-3-ylmethyl  ester. 
CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  November  6, 1990  (55  FR 
46774). 

Docket  number:  OPPTS-50588. 

Basis  for  modification  of  SNUR:  EPA 
received  a  second  PMN  for  this 
substance.  Based  on  analogy  to  acrylates 
and  epoxides,  EPA  is  concerned  that 
toxicity  to  aquatic  organisms  may  occur 
at  a  concentration  as  low  as  80  parts  per 
billion  (ppb)  of  the  PMN  substance  in 


surface  waters.  EPA  determined  that  use 
of  the  substance  as  described  in  the 
PMN  did  not  present  an  unreasonable 
risk  because  the  substance  would  not  be 
released  to  surface  waters  in  significant 
quantities.  Based  on  the  information  in 
the  PMN,  EPA  has  determined  that 
other  uses  of  the  substance  may  result 
in  releases  to  surface  waters  which 
exceed  the  concern  concentration. 
Therefore,  EPA  has  decided  that  a 
modification  to  the  SNUR,  requiring 
notification  if  the  substance  is  released 
to  water  was  necessary  to  prevent 
significant  changes  in  environmental 
exposure.  Based  on  this  information  the 
PMN  substance  meets  the  concern 
criteria  at  §  721.170(b)(4)(ii). 

CFR  number:  40  CFR  721.8350. 

PMN  Number  P-91-43 

Chemical  name:  (generic)  Fluorene 
substituted  aromatic  amine. 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  September  23, 1992  (57  FR 
44065).  Amended  on  June  6, 1994  (59 
FR  29204). 

Docket  number:  Docket  Number: 
OPPTS-50601. 

Basis  for  modification  of  SNUR:  The 
original  PMN  submitter  submitted  a  90- 
day  subchronic  study  on  the  PMN 
substance  according  to  the  terms  of  the 
section  5(e)  consent  order  for  the 
substance  between  EPA  and  the  PMN 
submitter.  The  test  results  demonstrated 
liver  effects  at  50  and  500  mg/kg/day 
dose  levels  and  blood  effects  at  the  500 
mg/kg/day  dose  level.  No  adverse  effects 
were  seen  at  the  lowest  dose  level  of  5 
mg/kg/day.  Based  on  the  test  results, 
EPA  set  a  No  Observed  Adverse  Effect 
Level  (NOAEL)  at  5/mg/kg/ day.  The 
PMN  submitter  requested  that  EPA 
revoke  the  consent  order  for  the 
substance  based  on  the  90-day  study 
and  mutagencity  data  it  had  developed 
and  submitted  for  a  similar  substance, 
P-88-998.  The  mutagencity  test  results 
were  negative  in  the  Ames  assay, 
negative  in  a  mitotic  recombination 
assay  (S.  Cerevisiae),  weakly  mutagenic 
in  a  mouse  lymphoma  assay,  negative  in 
a  mouse  micronucleus  assay 
(intraperitoneal  route),  and  was  not  a 
chromosome  mutagen  in  human 
peripheral  blood  lymphocyte  cells  in 
culture  during  a  human  lymphocyte 
study.  EPA  chose  to  modify  the  order 
based  on  continued  concerns  for 
environmental  effects  from  potential 
water  releases  and  liver  effects  to 
unprotected  workers.  The  modification 
eliminates  hazard  communication 
requirements  for  cancer  and 
reproductive  toxicity,  requires  less 
stringent  respiratory  protection,  and 
eliminates  triggered  toxicity  testing.  The 


proposed  modification  of  this  SNUR  is 
consistent  with  the  modification  to  the 
consent  order. 

CFR  number:  40  CFR  721.3764. 

PMN  Number  P-85-1331 

Chemical  name:  Naphthalene,  1,2.3, 4- 
tetrahydro(l-phenylethyl). 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  June  26, 1990  (55  FR  26110). 
Docket  number:  OPPTS-50577. 

Basis  for  modification  of  SNUR:  A 
significant  new  use  notice  (SNUN)  was 
submitted  for  this  substance  describing 
limited  but  measurable  releases  to  water 
of  the  substance.  After  review  of  the 
SNUN,  EPA  determined  that  releases  to 
water  of  less  than  1  part  per  billion 
(ppb)  would  result  in  no  significant 
environmental  exposures.  The  Agency 
has  determined,  therefore,  that 
modifying  the  SNUR  by  allowing 
releases  to  water  of  less  than  1  ppb  will 
not  result  in  significant  changes  in 
environmental  exposure. 

CFR  number:  40  CFR  721.5225. 

PMN  Number  P-91-598 

Chemical  name:  (generic)  Epoxidized 
copolymer  of  phenol  and  substituted 
phenol. 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  September  23, 1992  (57  FR 
44071). 

Docket  number:  OPPTS-50601. 

Basis  for  modification  of  SNUR:  A 
SNUN  was  submitted  for  this  substance 
detailing  its  use  as  a  densified  tablet 
formulation  of  an  epoxy  molding 
compound.  After  review  of  the  SNUN, 
EPA  determined  that  use  of  the 
substance  as  a  densified  tablet 
formulation  of  an  epoxy  molding 
compound  would  result  in  no 
significant  dermal  or  inhalation 
exposures.  The  Agency  has  determined, 
therefore,  that  modifying  the  SNUR  by 
allowing  use  as  a  densified  tablet 
formulation  of  an  epoxy  molding 
compound  will  not  result  in  significant 
changes  in  human  exposure. 

CFR  number:  40  CFR  721.7210. 

PMN  Number  P-93-955 

Chemical  name:  (generic) 
Formaldehyde,  polymer  with 
substituted  phenols,  glycidyl  ether. 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  August  30, 1995  (60  FR 
45084). 

Docket  number:  OPPTS-50622. 

Basis  for  modification  of  SNUR:  A 
SNUN  was  submitted  for  a  similar 
substance  (40  CFR  721.7210)  detailing 
its  use  as  a  densified  tablet  formulation 
of  an  epoxy  molding  compound.  The 
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SNUN  submitter  petitioned  the  Agency 
to  modify  the  SNUR  for  this  substance 
based  on  the  data  in  that  SNUN.  After 
review  of  the  SNUN  and  the  SNUR  for 
this  substance,  EPA  determined  that  use 
of  the  substance  as  a  densified  tablet 
formulation  of  an  epoxy  molding 
compound  would  result  in  no 
significant  dermal  or  inhalation 
exposures.  The  Agency  has  determined, 
therefore,  that  modifying  the  SNUR 
allowing  use  as  a  densified  tablet 
formulation  of  an  epoxy  molding 
compound  will  not  result  in  significant 
changes  in  human  exposure. 

CFR  number:  40  CFR  721.7046. 

PMN  Number  P-90-226 

Chemical  name:  (generic)  Titanate 
[Ti6013  (2-)J  dipotassium. 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  August  13, 1991  (56  FR 
40215). 

Docket  number:  OPPTS-50592. 

Basis  for  modification  of  SNUR:  A 
SNUN  was  submitted  for  the  substance 
detailing  an  additional  manufacturing 
process.  In  addition  a  90-day  subchronic 
inhalation  study  was  submitted  by  the 
PMN  submitter  under  the  terms  of  the 
section  5(e)  consent  order.  The  study 
demonstrated  no  evidence  of  fibrosis  to 
test  animals.  After  review  of  the  SNUN, 
EPA  determined  that  the  substance 
produced  by  that  manufacturing  process 
contained  some  fibers  that  are  indicated 
in  the  development  of  fibrosis,  but 
concluded  that  such  levels  would  be 
unlikely  to  result  in  significant 
inhalation  risk  from  exposure.  After 
review  of  the  test  data,  EPA  determined 
that  use  of  the  substance  without 
requiring  hazard  communication  or  a 
production  volume  trigger  as  described 
in  the  consent  order  and  SNUR  would 
result  in  no  significant  inhalation 
exposures.  The  Agency  has  determined, 
therefore,  that  modifying  the  SNUR 
allowing  the  manufacturing  process 
described  in  the  SNUN  and  removing 
the  hazard  communication  and 
production  volume  limit  requirements 
will  not  result  in  significant  changes  in 
human  exposure. 

CFR  number:  40  CFR  721.9675. 

n.  Rationale  for  Modification  of  the 
Rules 

During  review  of  the  PMNs  submitted 
for  the  chemical  substances  that  are  the 
subject  of  these  modifications,  EPA 
concluded  that  regulation  was 
warranted  based  on  the  fact  that 
activities  not  described  in  the  section 
5(e)  consent  order  or  the  PMN  may 
result  in  significant  changes  in  human 
or  environmental  exposure.  The  basis 
for  such  findings  is  in  the  rulemaking 


records  referenced  in  Unit  in  of  this 
preamble.  Based  on  these  findings,  a 
section  5(e)  consent  order  was 
negotiated  with  the  PMN  submitter  and/ 
or  a  SNUR  was  promulgated. 

In  light  of  the  modification  to  a 
consent  order,  the  data  submitted  in  a 
PMN,  or  the  data  submitted  in  a  SNUN, 
the  Agency  has  determined  that 
modifying  these  SNURs  would  not 
result  in  significant  changes  in  human 
or  environmental  exposure.  The 
modification  of  SNUR  provisions  for 
these  substances  designated  herein  is 
consistent  with  the  provisions  of  the 
section  5(e)  order  or  data  submitted  in 
the  PMN/SNUN. 

HI.  Rulemaking  Record 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  has  been  established  for  this 
rulemaking  under  docket  number 
OPPTS-50626,  etc.  (including 
comments  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  confidential 
business  information  (CBI),  is  available 
for  inspection  from  12  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  official  rulemaking  record 
is  located  in  the  TSCA  Nonconfidential 
Information  Center,  Rm.  NE-B607, 401 
M  St.  SW.,  Washington,  DC. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

oppt-ncic@epamaii.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1  file  format  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  number  OPPTS-50626,  etc. 
Electronic  comments  on  this  proposed 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 

IV.  Comments  Containing  Confidential 
Business  Information 

Any  person  who  submits  comments 
claimed  as  CBI  must  mark  the 
comments  as  “confidential,”  “trade 
secret,”  or  other  appropriate 
designation.  Comments  not  claimed  as 
confidential  at  the  time  of  submission 
will  be  placed  in  the  public  file.  Any 
comments  marked  as  confidential  must 
prepare  and  submit  a  public  version  of 
the  comments  that  EPA  can  place  in  the 
public  file. 


V.  Regulatory  Assessment 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  “significant  regulatory  action” 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB).  In 
addition,  this  action  does  not  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104—4),  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093,  October  28, 1993),  or  involve 
special  considerations  of  environmental 
justice  related  issues  as  required  by 
Executive  Order  12898  (59  FR  7629, 
February  16, 1994). 

Pursuant  to  section  605(b)  of  file 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.),  the  Agency  hereby 
certifies  that  any  promulgation  of  a 
SNUR,  including  this  rule,  will  not  have 
a  significant  adverse  economic  impact 
on  a  substantial  number  of  small 
entities.  Because  this  certification  is 
applicable  to  all  SNURs,  it  will  also 
serve  as  the  generic  certification  for  the 
promulgation  of  any  SNUR  and  EPA 
will  incorporate  it  by  reference  in  future 
individual  SNUR  actions.  In  addition, 
this  certification  and  rationale  presented 
below  will  be  provided  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

The  certification  presented  above  is 
based  on  the  following  rationale.  A 
SNUR  applies  to  any  person  (including 
small  or  large  entities)  who  intends  to 
engage  in  any  activity  described  in  the 
rule  as  a  “significant  new  use.”  By 
definition  of  the  word  “new,”  and  based 
on  all  information  currently  available  to 
EPA,  it  appears  that  no  small  or  large 
entities  presently  engage  in  such 
activity.  Since  a  SNUR  only  requires 
that  any  person  who  intends  to  engage 
in  such  activity  in  the  future  must  first 
notify  EPA  (by  submitting  a  Significant 
New  Use  Notice  (SNUN)),  no  economic 
impact  will  even  occur  until  someone 
decid.es  to  engage  in  those  activities. 
Although  some  small  entities  may 
decide  to  conduct  such  activities  in  the 
future,  EPA  cannot  presently  determine 
how  many,  if  any,  there  may  be. 
However,  EPA’s  experience  to  date  is 
that,  in  response  to  the  promulgation  of 
over  530  SNURs,  the  Agency  has 
received  fewer  than  15  SNUNs.  Of  those 
SNUNs  submitted,  none  appear  to  be 
from  small  entities.  In  fact,  EPA  expects 
to  receive  few,  if  any,  SNUNs  from 
either  large  or  small  entities  in  response 
to  any  SNUR.  Therefore,  EPA  believes 
that,  the  economic  impact  of  complying 
with  a  SNUR  is  not  expected  to  be 
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significant  or  adversely  impact  a 
substantial  number  of  small  entities. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  an  information  collection 
request  unless  it  displays  a  currently 
valid  OMB  control  number.  The 
information  collection  requirements 
related  to  this  action  have  already  been 
approved  by  OMB  pursuant  to  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  under  OMB  control 
number  2070-0012  (EPA  ICR  No.  574). 
This  action  does  not  impose  any 
burdens  requiring  additional  OMB 
approval.  The  public  reporting  burden 
for  this  collection  of  information  is 
estimated  to  average  100  hours  per 
response.  The  burden  estimate  includes 
the  time  needed  to  review  instructions, 
search  existing  data  sources,  gather  and 
maintain  the  data  needed,  and  complete 
and  review  the  collection  of 
information. 

VI.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A),  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  the 
Agency  has  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  ofRepresentatives,  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  this  rule  in  today’s  Federal  Register. 
This  is  not  a  major  rule  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  721 

Environmental  protection,  Chemicals, 
Hazardous  materials,  Recordkeeping 
and  reporting  requirements. 

Dated:  May  20, 1997. 

William  H.  Sanders,  HI 

Director,  Office  of  Pollution  Prevention  and 

Toxics. 

Therefore,  it  is  proposed  that  40  CFR 
part  721  be  amended  as  follows: 

PART  721 — [AMENDED] 

1.  The  authority  citation  for  part  721 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  2604,  2607,  and 
2625(c). 

2.  By  revising  §  721.3764  to  read  as 
follows: 

§  721 .3764  Fluorene  substituted  aromatic 
amine. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  Ihe  chemical  substance  identified 
generically  as  a  fluorene  substituted 
aromatic  amine  (PMN  P-91—43)  is 
subject  to  reporting  under  this  section 


for  the  significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 

(i)  Protection  in  the  workplace. 
Requirements  as  specified  in  §  721.63 
(a)(1),  (a)(2)(iii),  (a)(3),  (a)(4),  (a)(5)(iii), 
(a)(5)(iv),  (a)(5)(v),  (a)(5)(vi),  (a)(6)(i),  (b) 
(concentration  set  at  1.0  percent)  and 
(c).  However,  these  requirements  do  not 
apply  after  the  PMN  substance  is 
adhered  onto  film  or  incorporated  into 
prepreg  form  (resin  impregnated 
substrate). 

(ii)  Hazard  communication  program. 
Requirements  as  specified  in  §  721.72 
during  manufacture  (a),  (b),  (c),  (d),  (e) 
(concentration  set  at  1.0  percent),  (f), 
(g)(D(iv),  (g)(2)(i),  (g)(2)(ii),  (g)(2)(iii), 
(g)(2)(iv),  (g)(2)(v),  (g)(3)(i),  (g)(3)(ii), 
(g)(4)(iii)  and  (g)(5). 

(iii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80(1). 

(iv)  Release  to  water.  Requirements  as 
specified  in  §  721.90  (a)(1),  (b)(1),  and 
(c)(1). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping.  Recordkeeping 
requirements  as  specified  in  §  721.125 
(a)  through  (i)  and  (k)  are  applicable  to 
manufacturers,  importers,  and 
processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
section. 

3.  In  §  721.5225  by  revising  paragraph 
(a)(2)(v)  to  read  as  follows: 

$721.5225  Naphthalene,  1,2,3, 4- 
tetrahydro(1  -phenytethyl)  (specific  name): 

(a)  Chemical  substance  and 

significant  new  uses  subject  to  reporting. 
*  *  * 

(»**• 

(v)  Release  to  water.  Requirements  as 
specified  in  §  721.90  (a)(4),  (b)(4),  and 
(c)(4)  (where  n  =  1). 

***** 

4.  In  §  721.7046  by  revising  paragraph 
(a)(1)  to  read  as  follows: 

§  721 .7046  Formaldehyde,  polymer  with 
substituted  phenols,  glycldyl  ether. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified  as 
formaldehyde,  polymer  with  substituted 
phenols,  glycidyl  ether  (PMN  P-93-955) 
is  subject  to  reporting  under  this  section 
for  the  significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section.  The 
requirements  of  this  section  do  not 
apply  once  the  substance  is  a 
component  of  a  highly  densified  tablet 


formulation  of  an  epoxy  molding 
compound. 

***** 

5.  In  §  721.7210  by  revising  paragraph 
(a)(1)  to  read  as  follows: 

§  721 .721 0  Epoxldized  copolymer  of 
phenol  and  substituted  phenol. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substance  identified  as 
epoxidized  copolymer  of  phenol  and 
substituted  phenol  (PMN  P-91-598)  is 
subject  to  reporting  under  this  section 
for  the  significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section.  The 
requirements  of  this  section  do  not 
apply  once  the  substance  is  a 
component  of  a  highly  densified  tablet 
formulation  of  an  epoxy  molding 
compound. 

***** 

6.  In  §  721.8350  by  adding  paragraph 
(a)(2)(iv)  to  read  as  follows: 

$721.8350  2-Propenoic  acid,  7- 
oxabicyclo[4.1.0]hept-3-ylmethy!  ester . 

(a)  Chemical  substance  and 

significant  new  uses  subject  to  reporting. 
*  *  * 

(2)  *  *  * 

(iv)  Release  to  water.  Requirements  as 
specified  in  §  721.90  (a)(1),  (b)(1),  and 
(c)(1). 

***** 

7.  In  §  721.9675  by  removing  and 
reserving  paragraph  (a)(2)(i)  and 
revising  paragraphs  (a)(2)(ii) 
introductory  text,  (a)(2)(ii)(A),  and  (b)(1) 
to  read  as  follows: 

$721.9675  Titanate  [TI6013  (2-)] 
dipotassium. 

(a)  Chemical  substance  and 
significant  new  uses  subject  to  reporting. 
*  *  * 

(2)  *  *  * 

(i)  [Reserved] 

(ii)  Industrial,  commercial,  and 
consumer  activities.  Requirements  as 
specified  in  §  721.80  (f)  and  (1).  In 
addition,  a  significant  new  use  of  the 
substance  is  importation  of  the  PMN 
substance  if: 

(A)  Manufactured  by  other  than  the 
method  described  in  premanufacture 
notice  P-90-226  or  significant  new  use 
notice  P-96-1408.  If  manufactured  by 
the  method  described  in  significant  new 
use  notice  P-96-1408  then  notification 
requirements  for  the  bulk  density 
measurements  in  paragraph  (a)(2)(i)(B) 
of  this  section  do  not  apply. 

***** 

(b)  Specific  requirements.  *  *  * 

(1)  Recordkeeping.  Recordkeeping 

requirements  as  specified  in  §  721.125 
(a),  (b),  (c),  and  (i)  are  applicable  to 
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manufacturers,  importers,  and 
processors  of  this  substance.  In 
addition,  records  shall  be  kept 
identifying  the  foreign  supplier  and 
documenting,  by  lot,  for  each  shipment, 
the  method  of  manufacture  and  bulk 
density  measurements.  Records  of  bulk 
density  measurements  are  required  only 
when  notification  requirements  are 
applicable. 

***** 

[FR  Doc.  97-14297  Filed  5-30-97;  8:45  am) 

BILLING  CODE  6560-50-F 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  721 

[OPPTS-50625,  etc.;  FRL-5595-1] 

Proposed  Revocation  of  Significant 
New  Use  Rules  For  Certain  Acrylate 
Substances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  revoke 
significant  new  use  rules  (SNURs)  for  96 
substances  promulgated  under  section 
5(a)(2)  of  the  Toxic  Substances  Control 
Act  (TSCA)  for  certain  chemical 
substances  based  on  new  toxicity  data. 
Based  on  the  data,  the  Agency 
determined  that  it  could  no  longer 
support  a  finding  that  activities  not 
described  in  the  TSCA  section  5(e) 
consent  order  may  result  in  significant 
changes  in  human  exposure. 

OATES:  Written  comments  must  be 
received  by  July  2, 1997. 

ADDRESSES:  Each  comment  must  bear 
the  appropriate  docket  control  number 
OPPTS-50625,  etc.  All  comments 
should  be  sent  in  triplicate  to:  OPPT 
Document  Control  Officer  (7407),  Office 
of  Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  Room  G-099,  East 
Tower,  Washington,  DC  20460. 

Comments  and  data  may  also  be 
submitted  electronically  by  following 
the  instructions  under  Unit  V  of  this 
preamble.  No  confidential  business 
information  (CBI)  should  be  submitted 
through  e-mail. 

All  comments  which  are  claimed 
confidential  must  be  clearly  marked  as 
such.  Three  additional  sanitized  copies 
of  any  comments  containing  CBI  must 
also  be  submitted.  Nonconfidential 
versions  of  comments  on  this  proposed 
rule  will  be  placed  in  the  rulemaking 
record  and  will  be  available  for  public 
inspection.  Unit  IV  of  this  preamble 


contains  additional  information  on 
submitting  comments  containing  CBI. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 

Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-543A,  401  M  St.,  SW., 
Washington,  DC  20460;  telephone:  (202) 
554-1404;  TDD:  (202)  554-0551;  e-mail: 
TSCA-Hotline@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  referenced  for  each 
substance,  OPPTS-50581A,  October  31, 

1990  (55  FR  46001);  OPPTS-50582, 
August  15, 1990  (55  FR  33303);  OPPTS- 
50583,  August  9,  1990  (55  FR  32414); 
OPPTS-50585,  September  28, 1990  (55 
FR  39899);  OPPTS-50587A,  June  5, 

1991  (56  FR  25988);  OPPTS-50591, 

April  25, 1991  (56  FR  19238);  OPPTS- 
50592,  August  13,  1991  (56  FR  40212); 
OPPTS— 50601 ,  September  23, 1992  (57 
FR  44070);  OPPTS-50603,  July  20, 1992 
(57  FR  31969);  OPPTS-50608,  June  8, 
1993  (58  FR  32236);  OPPTS-50612, 
October  4,  1993  (58  FR  51681);  OPPTS- 
50613,  October  4,  1993  (58  FR  51706); 
OPPTS— 50615,  May  27, 1994  (59  FR 
27483);  and  OPPTS-50620,  March  1, 
1995  (60  FR  11042)(FRL-4868— 4);  EPA 
issued  a  SNUR  establishing  significant 
new  uses  for  the  substances  listed  in 
Unit  II  of  this  preamble.  Because  of 
additional  data  EPA  has  received  for 
these  substances,  EPA  is  proposing  to 
revoke  the  SNURs. 

I.  Proposed  Revocations 

EPA  is  proposing  to  revoke  the 
significant  new  use  and  recordkeeping 
requirements  for  the  following  chemical 
substances  under  40  CFR  part  721, 
subpart  E.  In  Unit  II  of  this  preamble, 
EPA  provides  a  brief  description  for  the 
substances,  including  its 
premanufacture  notice  (PMN)  number, 
chemical  name  (generic  name  if  the 
specific  name  is  claimed  as  CBI),  CAS 
number  (if  assigned),  Federal  Register 
reference,  docket  number,  and  the  CFR 
citation  removed  in  the  regulatory  text 
section  of  this  proposed  rule.  Further 
background  information  for  the 
substances  is  contained  in  the 
rulemaking  record  referenced  in  Unit  III 
of  this  preamble. 

II.  Basis  for  Revocation  of  SNURs 

While  these  rules  were  being 
promulgated,  a  voluntary  testing 
program  was  being  developed  jointly  by 
EPA  and  industry  and  was  subsequently 
conducted  by  a  group  of  acrylate 
manufacturers  affected  by  acrylate 
regulation,  the  Specialty  Acrylates 
Manufacturers  (SAM).  EPA  and  SAM 
negotiated  this  voluntary  testing 


program  for  this  category  of  chemicals 
based  on  SAM’s  commitment  to  conduct 
toxicity  testing  for  acrylate  and 
methacrylate  substances.  The  purpose  of 
the  testing  program  was  to  cooperatively 
supply  test  data  to  address  EPA’s  health 
concerns  for  the  acrylate  category.  SAM 
conducted  several  short-term  studies  on 
a  series  of  acrylates  and  methacrylates 
and  two  long-term  dermal  bioassays  on 
Triethylene  Glycol  Diacrylate  (TREGDA) 
and  Triethylene  Glycol  Dimethacrylate 
(TREGDMA).  TREGDA  has  previously 
been  shown  to  be  positive  in  a  limited 
dermal  carcinogenicity  study.  This 
testing  was  intended  to  correlate  activity 
in  certain  short-term  assays  with  longer- 
term  carcinogenic  potential,  as  well  as 
to  better  characterize  the  toxicity  of  the 
acrylate  chemical  category  generally. 

After  reviewing  the  test  data 
generated  by  the  voluntary  testing 
program,  including  the  long-term 
bioassays,  EPA  found  that  neither 
TREGDA  nor  TREGDMA  were 
carcinogenic  under  the  conditions  of  the 
studies.  Based  on  the  TREGDMA 
bioassay  and  data  for  other 
methacrylates,  EPA  no  longer  supports 
the  carcinogenicity  concern  for 
methacrylates.  However,  in  the  case  of 
TREGDA,  the  maximum  tolerated  dose 
(MTD)  may  not  have  been  attained 
because  skin  irritation  noted  in  the 
range  finding  studies  was  not  present 
over  the  entire  term  of  the  bioassay. 
Therefore,  because  the  MTD  may  not 
have  been  attained  in  the  TREGDA 
study,  and  based  on  available  data  for 
other  acrylates,  EPA  still  has  concerns 
that  some  acrylates  may  be  carcinogenic 
after  repeated  application  at  higher 
doses. 

Based  on  these  findings  EPA’s 
regulation  of  the  acrylates  category 
under  TSCA  section  5(e)  has  changed. 
EPA  no  longer  regulates  these  chemicals 
as  a  category  for  health  concerns. 
However,  if  an  acrylate  or  methacrylate 
substance  is  structurally  similar  to  a 
substance  for  which  EPA  has  positive 
toxicity  data,  EPA  may  regulate  that 
substance  under  section  5(e)  of  TSCA 
based  on  its  potential  unreasonable  risk. 
Henceforth  this  will  be  done  on  a  case- 
by-case  basis  and  is  expected  to 
effectively  eliminate  regulation  of  most 
acrylates  and  methacrylates  for  health 
concerns,  especially  higher  molecular 
weight  and  polymeric  substances.  EPA 
will  continue  to  evaluate  the  acrylate 
category  for  ecotoxicity.  These 
substances  often  have  low 
environmental  releases  during  their 
manufacture,  processing,  and  use  which 
will  continue  to  limit  unreasonable  risk 
findings  under  section  5(e)  of  TSCA  for 
the  environmental  toxicity  of  this  class 
of  chemicals. 
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Despite  the  fact  that  EPA  no  longer 
expects  to  make  a  potential 
unreasonable  risk  finding  under  TSCA 
section  5(e)  for  most  new  acrylates  and 
methacrylates,  EPA  still  recommends 
the  use  of  personal  protective 
equipment  for  workers  exposed  to  new 
or  existing  chemical  acrylates  and 
methacrylates.  In  the  case  of  dermal 
exposure,  impervious  gloves  and 
protective  clothing  are  recommended, 
and  in  the  case  of  inhalation  exposure, 
an  appropriate  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)-approved  respirator  or 
engineering  controls  to  reduce  or 
eliminate  workplace  exposures. 

PMN  Numbers  P-84-176,  P-84-180,  P- 
84-181,  P-64-182,  P-84-183,  P-84- 
184,  P-84-341,  P-84-342,  P-84-343, 
P-84-344,  and  P-65-703 

Chemical  name:  (generic)  Certain 
acrylates. 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  June  5, 1991  (56  FR  25988). 
Docket  number:  OPPTS-50587A. 

CFR  number:  40  CFR  721.325. 

PMN  Number  P-91-1464 

Chemical  name:  (generic)  Substituted 
diacrylate. 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  June  8, 1993  (58  FR  32236). 
Docket  number:  OPPTS-50608. 

CFR  number:  40  CFR  721.370. 

PMN  Number  P-85-415 

Chemical  name:  (generic)  Monoacrylate. 
CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  September  28, 1990  (58  FR 
39901). 

Docket  number:  OPPTS-50585. 

CFR  number:  40  CFR  721.390. 

PMN  Number  P-89-423 

Chemical  name:  (generic) 
Polyalkylpolysilazane,  bis(substituted 
acrylate). 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  October  31, 1990  (55  FR 
46001). 

Docket  number:  OPPTS-50581A. 

CFR  number:  40  CFR  721.400. 

PMN  Number  P-85-1013 

Chemical  name:  (generic)  Aliphatic 
diurethane  acrylate  ester. 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  October  31, 1990  (55  FR 
45997). 

Docket  number:  OPPTS-50581A. 

CFR  number:  40  CFR  721.415. 


PMN  Numbers  P-85-296  and  P-85-298 

Chemical  name:  (generic)  Amino 
acrylate  monomers. 

CAS  number:-  Not  available. 

Federal  Register  publication  date  and 
reference:  October  31, 1990  (55  FR 
45997). 

Docket  number:  OPPTS-50581A. 

CFR  number:  40  CFR  721.460. 

PMN  Number  P-92-1313 

Chemical  name:  (generic)  Aliphatic 
difunctional  acrylic  acid  ester. 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  October  4, 1993  (58  FR 
51681). 

Docket  number:  OPPTS-50612. 

CFR  number:  40  CFR  721.470. 

PMN  Number  P-86-387 

Chemical  name:  (generic)  Modified 
acrylic  ester. 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  August  9, 1990  (55  FR  32414). 
Docket  number:  OPPTS-50583. 

CFR  number:  40  CFR  721.490 

PMN  Number  P-86-1692 

Chemical  name:  (generic)  Benzene, 
substituted,  alkyl  acrylate  derivative. 
CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  August  15, 1990  (55  FR 
33303). 

Docket  number:  OPPTS-50582. 

CFR  number:  40  CFR  721.1175. 

PMN  Number  P-86-1739 

Chemical  name:  (generic)  Substituted 
benzenedicarboxylic  acid,  poly(alkyl 
acrylate)  derivative. 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  September  28, 1990  (55  FR 
39899). 

Docket  number:  OPPTS-50585. 

CFR  number:  40  CFR  721.1575. 

PMN  Number  P-89-424 

Chemical  name:  (generic)  Carbamic 
acid,  (trialkyloxy  silyalkyl)-substituted 
acrylate  ester. 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  October  31, 1990  (55  FR 
45998). 

Docket  number:  OPPTS-50581A. 

CFR  number:  40  CFR  721.2050. 

PMN  Number  P-92-1134 

Chemical  name:  (generic)  Cyclic 
phosphazene,  methacrylate  derivative. 
CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  October  4, 1993  (58  FR 
51683). 

Docket  number:  OPPTS-50612. 


CFR  number:  40  CFR  721.2170. 

PMN  Numbers  P-85-1169  and  85-1170 

Chemical  name:  (generic)  Acid  modified 
acrylated  epoxide. 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  October  31, 1990  (55  FR 
45999). 

Docket  number:  OPPTS-50581A. 

CFR  number:  40  CFR  721.2650. 

PMN  Number  P-84-1167 

Chemical  name:  (generic)  Epoxy  resin. 
CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  September  28, 1990  (55  FR 
39905). 

Docket  number:  OPPTS-50585. 

CFR  number:  40  CFR  721.2750. 

PMN  Number  P-93-699 

Chemical  name:  (generic)  Substituted 
benzenedicarboxylic  acid  ester. 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  May  27, 1994  (59  FR  27483). 
Docket  number:  OPPTS-50615. 

CFR  number:  40  CFR  721.2930. 

PMN  Number  P-93-339 

Chemical  name:  (generic)  Methacrylic 
ester. 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  March  1, 1995  (60  FR  11042). 
Docket  number:  OPPTS-50620. 

CFR  number:  40  CFR  721.3028. 

PMN  Number  P-91-74 

Chemical  name:  (generic)  Propenoate- 
terminated  alkyl  substituted  silyl  ester. 
CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  July  20, 1992  (57  FR  31968). 
Diocket  number:  OPPTS-50603. 

CFR  number:  40  CFR  721.3120. 

PMN  Number  P-88-2463 

Chemical  name:  (generic) 
Trimethylolpropane  fatty  acid 
diacrylate. 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  October  31, 1990  (55  FR 
45999). 

Docket  number:  OPPTS-50581A. 

CFR  number:  40  CFR  721.3640. 

PMN  Number  P-88-1690 

Chemical  name:  (generic) 
Monomethoxy  neopentyl  glycol 
propoxylate  monoacrylate. 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  April  25, 1991  (56  FR  19236). 
Docket  number:  OPPTS-50591. 

CFR  number:  40  CFR  721.3870. 

PMN  Number  P-88-1691 

Chemical  name:  (generic)  Polyalkylene 
glycol  alkyl  ether  acrylate. 
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CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  April  25, 1991  (56  FR  19236). 
Docket  number:  OPPTS-50591. 

CFR  number:  40  CFR  721.4020. 

PMN  Number  P-90-1636 

Chemical  name:  (generic)  Hexanedioic 
acid,  polymer  with  1,2-ethanediol  and 
l,6-diisocyanato-2,2,4(or  2,4,4)- 
trimethylhexane,  2-hydrocyethyl- 
acry  late-blocked. 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  August  13, 1991  (56  FR 
40212). 

Docket  number:  OPPTS-50592. 

CFR  number:  40  CFR  721.4220. 

PMN  Number  P-86-1088 

Chemical  name:  (generic)  Substituted 
hydroxyalkyl  aikenoate,  [[[[[(l-oxo-2- 
propenyl)oxy]  alkoxyj  carbonylamino] 
substituted]  aminocarbonyljoxy-. 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  April  25, 1991  (56  FR  19237). 
Diocket  number:  OPPTS-50591. 

CFR  number:  40  CFR  721.4400. 

PMN  Number  P-89-507 

Chemical  name:  (generic)  Hydroxyalkyl 
methacrylate  alkyl  ester. 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  October  31, 1990  (55  FR 
45999). 

Docket  number:  OPPTS-50581A. 

CFR  number:  40  CFR  721.4780. 

PMN  Number  P-87-147 

Chemical  name:  (generic)  2-(2-Hydroxy- 
3-tert-butyl-5-methylbenzyl)-4-methyl-6- 
tert-butylphenyl  methacrylate. 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  September  28, 1990  (55  FR 
39901). 

Docket  number:  OPPTS-50582. 

CFR  number:  40  CFR  721.4790. 

PMN  Number  P-86-650 

Chemical  name:  (generic)  Methacrylic 
ester. 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  September  28, 1990  (55  FR 
39900). 

Docket  number:  OPPTS-50585. 

CFR  number:  40  CFR  721.4800. 

PMN  Number  P-91-548 

Chemical  name:  (generic)  2,5,8,10,13,- 
Pentaoxahexadec-15-enoic  acid,  9,14- 
dioxo-2-[(l-oxo-2-propenyl)oxy]ethyl 
ester. 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  October  4, 1993  (58  FR 
51706). 


Docket  number:  OPPTS— 50613. 

CFR  number:  40  CFR  721.5705. 

PMN  Number  P-92-44 

Chemical  name:  (generic)  Acrylated 
epoxy  phenolic  resin. 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  October  4, 1993  (58  FR 
51686). 

Docket  number:  OPPTS-50612. 

CFR  number:  40  CFR  721.5910. 

PMN  Number  P-86-164 

Chemical  name:  (generic)  Polymer. 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  September  28, 1990  (55  FR 
39902). 

Docket  number:  OPPTS-50585. 

CFR  number:  40  CFR  721.6500. 

PMN  Number  P-89-726 

Chemical  name:  (generic)  Polymer  of 
adipic  acid,  alkanepolyol, 
alkyldiisocyanatocarbomonocycle, 
hydroxyalkyl  acrylate  ester. 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  September  28, 1990  (55  FR 
39903). 

Docket  number:  OPPTS-50585. 

CFR  number:  40  CFR  721.6580. 

PMN  Number  P-91-505 

Chemical  name:  (generic)  Polymer  of 
alkanedioic  acid, 
methylenebiscarbomonocyclic 
diisocyanate,  and  alkylene  glycols, 
hydroxyalkyl  acrylate  ester. 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  September  23, 1992  (57  FR 
44070). 

Docket  number:  OPPTS-50601. 

CFR  number:  40  CFR  721.6640. 

PMN  Number  P-88-854 

Chemical  name:  (generic)  Polymer  of 
alkenoic  acid,  substituted  alkylacrylate 
sodium  salt. 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  June  26, 1990  (55  FR  26100). 
Docket  number:  OPPTS-50580. 

CFR  number:  40  CFR  721.6700. 

PMN  Number  P-89-77 

Chemical  name:  (generic) 
Akyldicarboxylic  acids,  polymers  with 
alkanepolyol  and  TDI,  alkanol  blocked, 
acrylate. 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  October  31, 1990  (55  FR 
45997). 

Docket  number:  OPPTS-50581A. 

CFR  number:  40  CFR  721.6720. 


PMN  Number  P-89-73 

Chemical  name:  (generic)  Polymer  of 
alkyl  carbomonocycle  diisocyanate  with 
alkanepolyol  polyacrylate. 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  October  31, 1990  (55  FR 
46000). 

Docket  number:  OPPTS-50581A. 

CFR  number:  40  CFR  721.6740. 

PMN  Number  P-89-626 

Chemical  name:  (generic)  Alkylenebis 
(substituted  carbomonocycle), 
epichlorohydrin,  disubstituted 
heteromonocycle,  acrylate  polymer. 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  April  25, 1991  (56  FR  19237). 
Docket  number:  OPPTS-50591. 

CFR  number:  40  CFR  721.6760. 

PMN  Number  P-88-1616 

Chemical  name:  (generic)  Polymer  of 
substituted  alkylphenol  formaldehyde 
and  phthalic  anhydride,  acrylate. 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  August  15, 1990  (55  FR 
33307). 

Docket  number:  OPPTS-50582. 

CFR  number:  40  CFR  721.6780. 

PMN  Number  P-84-1167 

Chemical  name:  (generic)  Substituted 
bis(hydroxyalkane)  polymer  with 
epichlorohydrin,  acrylate. 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  April  25, 1991  (56  FR  19236). 
Docket  number:  OPPTS-50591. 

CFR  number:  40  CFR  721.6840. 

PMN  Number  P-88-2380 

Chemical  name:  (generic)  Bisphenol  A, 
epichlorohydrin,  methylenebis 
(substituted  carbomonocycle), 
polyalkylene  glycol,  alkanol, 
methacrylate  polymer. 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  October  31, 1990  (55  FR 
45998). 

Docket  number:  OPPTS-50581A. 

CFR  number:  40  CFR  721.6880. 

PMN  Number  P-89-946 

Chemical  name:  (generic)  Caprolactone, 
polymer  with  hexamethylene 
diisocyanate,  hydroxyalkyl  acrylate 
ester,  reaction  products  with  substituted 
alkanoic  acid  and  metal 
heteromonocycle. 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  October  31, 1990  (55  FR 
45998). 

Docket  number:  OPPTS-50581A. 

CFR  number:  40  CFR  721.6940. 
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PMN  Number  P-90-584 

Chemical  name:  (generic)  E- 
Caprolactone,  modified  2-hydroxyethyl 
acrylate  monomer. 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  April  25, 1991  (56  FR  19235). 
Docket  number:  OPPTS-50591. 

CFR  number:  40  CFR  721.6960. 

PMN  Number  P-90-667 

Chemical  name:  (generic) 

Formaldehyde,  polymer  with 
(chloromethyl)oxirane  4,4’-(l-methyl 
ethylidene)bis[2 ,6-dibromophenol)  and 
phenol,  2-methyl-2-propenoate. 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  April  25, 1991  (56  FR  19237). 
Docket  number:  OPPTS-50591. 

CFR  number:  40  CFR  721.7040. 

PMN  Number  P-84-938 

Chemical  name:  (generic)  Polymer  of 
hydroxyethyl  acrylate  and 
polyisocyanate. 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  September  28, 1990  (55  FR 
39903). 

Docket  number:  OPPTS-50585. 

CFR  number:  40  CFR  721.7080. 

PMN  Number  P-91-11 

Chemical  name:  (generic)  Polymer  of 
isophorone  diisocyanate, 
trimethylolpropane,  polyalkanepolyol, 
disubstituted  alkanes  and  hydroxyethyl 
acrylate. 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  August  13, 1991  (56  FR 
40214). 

Docket  number:  OPPTS-50592. 

CFR  number:  40  CFR  721.7100. 

PMN  Number  P-89-749 

Chemical  name:  (generic) 
Methylenebis(4-isocyanato  benzene), 
polymer  with  polycaprolactone  triol  and 
alkoxylated  alkane  polyol,  hydroxyalkyl 
methacrylate  ester. 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  October  31, 1990  (55  FR 
46000). 

Docket  number:  OPPTS-50581A. 

CFR  number:  40  CFR  7 21.7140. 

PMN  Number  P-88-2566 

Chemical  name:  (generic)  Substituted 
oxide-alkylene  polymer,  methacrylate. 
CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  October  31, 1990  (55  FR 
46000). 

Docket  number:  OPPTS-50581A. 

CFR  number:  40  CFR  721.7180. 


PMN  Number  P-91-937 

Chemical  name:  (generic)  Polymer  of 
disubstituted  phthalate, 
dioxoheteropolycycle  and  methacrylic 
acid. 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  July  20, 1992  (57  FR  31969). 
Docket  number:  OPPTS-50603. 

CFR  number:  40  CFR  721.7240. 

PMN  Number  P-90-1393 

Chemical  name:  (generic)  2- 
propenenitrile,  polymer  with  1,3- 
butadiene,  3 -carboxy- 1  -cyano- 1  - 
methyipropyl-terminated,  polymers 
with  bisphenol  A,  epichlorohydrin,  and 
4,4’-(l-methylethylidene)bis{2,6- 
dibromophenol],  dimethacrylate. 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  April  25, 1991  (56  FR  19240). 
Docket  number:  OPPTS-50591. 

CFR  number:  40  CFR  721.7300. 

PMN  Number  P-90-868 

Chemical  name:  (generic)  2- 
propenenitrile,  polymer  with  1,3- 
butadiene,  3-carboxy-l-cyano-l- 
methylpropyl-terminated,  polymers 
with  epichlorohydrin,  formaldehyde, 
and  4 ,4  ’-( 1  -  me  thy  lethy  1  idene )  b  is  [  2 ,6- 
dibromophenol],  and  phenol,  2-methyl- 
2-propenoate. 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  April  25, 1991  (56  FR  19240). 
Docket  number:  OPPTS-50591. 

CFR  number:  40  CFR  721.7320. 

PMN  Number  P-87-739 

Chemical  name:  (generic)  Polymer  of 
styrene,  substituted  alkyl  methacrylate, 
2-ethylhexyl  acrylate,  methacrylic  acid 
and  substituted  bis(benzene). 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  September  28, 1990  (55  FR 
39903). 

Docket  number:  OPPTS-50582. 

CFR  number:  40  CFR  721.7340. 

PMN  Number  P-91-1077 

Chemical  name:  (generic)  Acrylates  of 
aliphatic  polyol. 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  June,  8, 1993  (58  FR  32240). 
Docket  number:  OPPTS-50608. 

CFR  number:  40  CFR  721.7370. 

PMN  Number  P-85-718 

Chemical  name:  (generic) 
Di(alkanepolyol)  ether,  polyacrylate. 
CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  April  25, 1991  (56  FR  19236). 
Docket  number:  OPPTS-50591. 

CFR  number:  40  CFR  721.7400. 


PMN  Number  P-89-1072 

Chemical  name:  (generic) 
Oxyalkanepolyol  polyacrylate. 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  April  25, 1991  (56  FR  19239). 
Docket  number:  OPPTS-50591. 

CFR  number:  40  CFR  721.7420. 

PMN  Number  P-84-27 

Chemical  name:  (generic)  Polyol 
carboxylate  ester. 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  October  31, 1990  (55  FR 
46001). 

Docket  number:  OPPTS-50581A. 

CFR  number:  40  CFR  721.7460. 

PMN  Number  P-84-814 

Chemical  name:  (generic) 
Polysubstituted  polyol. 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  October  31, 1990  (55  FR 

46002).  _ 

Docket  number:  OPPTS-50581A. 

CFR  number:  40  CFR  721.7540. 

PMN  Number  P-84-713 

Chemical  name:  (generic)  Alkoxylated 
alkane  polyol,  polyacrylate  ester. 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  October  31, 1990  (55  FR 
46001). 

Docket  number:  OPPTS-50581A. 

CFR  number:  40  CFR  721.7560. 

PMN  Number  P-86-348 

Chemical  name:  (generic)  Substituted 
acrylated  alkoxylated  alphatic  polyol. 
CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  October  31, 1990  (55  FR 
46002). 

Docket  number:  OPPTS-50581A. 

CFR  number:  40  CFR  721.7580. 

PMN  Number  P-84-274 

Chemical  name:  (generic)  Poly(oxy-l,4- 
butanediyl),  a-(l-oxo-2-propenyl)-co-[(l- 
oxo-2-propenyl)oxy]-. 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  October  31, 1990  (55  FR 
46001). 

Docket  number:  OPPTS-50581A. 

CFR  number:  40  CFR  721.7660. 

PMN  Number  P-88-1211 

Chemical  name:  (generic)  Poly(oxy-l,2- 
ethanediyl),  a-hy dro-o>-hydroxy- ,  ether 
with  2-ethyl-2-(hydroxymethyl)-l,3- 
propanediol  (3:1)  di-2-propenoate 
methyl  ether. 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  April  25, 1991  (56  FR  19239). 
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Docket  number:  OPPTS-50591. 

CFR  number:  40  CFR  721.7680. 

PMN  Number  P-86-688 

Chemical  name:  (generic)  Poly(oxy-l,2- 
ethanediyl),  a-(2-methyl-l-oxo-2- 
propenyl)-to-hydroxy-,  Cio-i6-alkyl 
ethers. 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  October  31, 1990  (55  FR 
46002). 

Docket  number:  OPPTS-50581A. 

CFR  number:  40  CFR  721.7740. 

PMN  Number  P-86-554 

Chemical  name:  (generic)  Poly(oxy-l,2- 
ethanediyl),  a-(l-oxo-2-propenyl)-o>- 
hydroxy-,  Cio-i6-alkyl  ethers. 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  October  31, 1990  (55  FR 
46002). 

Docket  number:  OPPTS-50581A. 

CFR  number:  40  CFR  721.7760. 

PMN  Number  P-88-2180 

Chemical  name:  (generic) 

Poly [oxy(methyl-l  ,2-ethanediyl)] ,  a,a’- 
(2,2-dimethyl-l  ,3-propanediyl)bis[a>- 
oxiranymethoxy)-. 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  April  25, 1991  (56  FR  19239). 
Docket  number:  OPPTS-50591. 

CFR  number:  721.7780 

PMN  Number  P-85-118 

Chemical  name:  (generic)  Polyurethane. 
CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  September  28, 1990  (55  FR 
39904). 

Docket  number:  OPPTS-50585. 

CFR  number:  721.8075. 

PMN  Numbers  P-83-37  and  P-93-38 

Chemical  name:  (generic)  2-propenoic 
acid,  Ci 8-26  and  C>2o  alkyl  esters. 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  October  4, 1993  (58  FR 
51687). 

Docket  number:  OPPTS-50612. 

CFR  number:  40  CFR  721.8265. 

PMN  Number  P-85-545 

Chemical  name:  (generic)  2-propenoic 
acid,  3-(dimethylamino)-2,2- 
dimethylpropyl  ester. 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  September  28, 1990  (55  FR 
39904). 

Docket  number:  OPPTS-50585. 

CFR  number:  40  CFR  721.8275. 

PMN  Number  P-93-36 

Chemical  name:  (generic)  2-propenoic 
acid,  docosyl  ester. 


CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  October  4, 1993  (58  FR 
51687). 

Docket  number:  OPPTS-50612. 

CFR  number:  40  CFR  721.8290. 

PMN  Number  P-87-930 

Chemical  name:  (generic)  2-propenoic 
acid,  2-hydroxy-butyl  ester. 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  October  31, 1990  (55  FR 
46002). 

Docket  number:  OPPTS-50581A. 

CFR  number:  40  CFR  721.8300. 

PMN  Number  P-87-931 

Chemical  name:  (generic)  2-propenoic 
acid,  l-(hydroxymethyl)-propyl  ester. 
CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  October  31, 1990  (55  FR 
46003). 

Docket  number:  OPPTS-50581A. 

CFR  number:  40  CFR  721.8325. 

PMN  Number  P-91-503 

Chemical  name:  (generic)  2-propenoic 
acid,  2-[[(l- 

methylethoxy)carbonyl]amino]ethyl 

ester. 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  October  4, 1993  (58  FR 
51708). 

Docket  number:  OPPTS-50613. 

CFR  number:  40  CFR  721.8335. 

PMN  Number  P-91-391 

Chemical  name:  (generic)  2-Propenoic 
acid,  2-(2-oxo-3-oxazolidinyl)ethyl  ester. 
CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  September  23, 1992  (57  FR 
44072). 

Docket  number:  OPPTS-50601. 

CFR  number:  40  CFR  721.8375. 

PMN  Number  P-85-547 

Chemical  name:  (generic)  2-propenoic 
acid,  3,3,5-trimethylcyclohexyl  ester. 
CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  September  28, 1990  (55  FR 
39904). 

Docket  number:  OPPTS-50585^ 

CFR  number:  40  CFR.8400. 

PMN  Number  P-90-1825 

Chemical  name:  (generic)  2-Propenoic 
acid,  [[[[[l,3,3-trimethyl-5-[[[2-[(l-oxo-2- 
propenyl)oxy]ethoxy]carbonyl]amino] 
cyclohexyl] 

metbyl]amino]carbonyl]oxy]etbyl  ester. 
CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  September  23, 1992  (57  FR 
44072). 


Docket  number:  OPPTS-50601. 

CFR  number:  40  CFR  721.8425. 

PMN  Number  P-89-422 

Chemical  name:  (generic)  2-propenoic 
acid,  2-methyl-,  1,1-dimethylethyl  ester. 
CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  October  31, 1990  (55  FR 
46003). 

Docket  number:  OPPTS-50581A. 

CFR  number:  40  CFR  721.8475. 

PMN  Number  P-85-546 

Chemical  name:  (generic)  2-propenoic 
acid,  2-methyl-,  3,3,5- 
trimethylcyclohexyl  ester. 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  September  28, 1990  (55  FR 
39904). 

Docket  number:  OPPTS-50585. 

CFR  number:  40  CFR  721.8525. 

PMN  Number  P-85-544 

Chemical  name:  (generic)  2-propenoic 
acid,  2-methyl-,  7,7,9-trimethyl-4,13- 
dioxo-3 ,14-di  oxo-5 ,1 2-diazahexadecane , 
1,16-diyl  ester. 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  September  28, 1990  (55  FR 
39905). 

Docket  number:  OPPTS-50585. 

CFR  number:  40  CFR  721.8550. 

PMN  Number  P-89-1135 

Chemical  name:  (generic)  2-propenoic 
acid,  [octahydro-4,7-methano-lH- 
indene-l,5(l,6  or  2,5)- 
diyljbis(methylene)  ester. 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  April  25, 1991  (56  FR  19241). 
Docket  number:  OPPTS-50591. 

CFR  number:  40  CFR  721.8575. 

PMN  Number  P-90-1285 

Chemical  name:  (generic)  2-propenoic 
acid,  octahydro-4,7-methano-lH- 
indenyl  ester. 

Federal  Register  publication  date  and 
reference:  April  25, 1991  (56  FR  19241). 
Docket  number:  OPPTS-50591. 

CFR  number:  40  CFR  721.8600. 

PMN  Number  P-92-1447 

Chemical  name:  (generic)  2-propenoic 
acid,  reaction  product  with  2-oxepanone 
and  alkyltriol. 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  October  4, 1993  (58  FR 
51687). 

Docket  number:  OPPTS-50612. 

CFR  number:  40  CFR  721.8650. 

PMN  Number  P-89-1081 

Chemical  name:  (generic)  Reaction 
product  of  alkyl  carboxylic  acids,  alkane 
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polyols,  alkyl  acrylate,  and  isophorone 
diisocyanate. 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  April  25, 1991  (56  FR  19238). 
Docket  number:  OPPTS-50591. 

CFR  number:  40  CFR  721.9240. 

PMN  Number  P-86-832 

Chemical  name:  (generic)  Reaction 
product  of  hydroxyethyl  acrylate  and 
methyl  oxirane. 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  October  31, 1990  (55  FR 
46000). 

Docket  number:  OPPTS-50581A. 

CFR  number:  40  CFR  721.9320. 

PMN  Number  P-8B-701 

Chemical  name:  (generic)  Reaction 
product  of  a  monoalkyl  succinic 
anhydride  with  an  w-hydroxy 
methacrylate. 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  October  31, 1990  (55  FR 
45999) 

Docket  number:  OPPTS-50581A 
CFR  number:  40  CFR  721.9360. 

PMN  Number  P-90-1338 

Chemical  name:  (generic) 
Polymethylcarbomonocycle,  reaction 
product  with  2-hydroxyethyl  acrylate. 
CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  September  23, 1992  (57  FR 
44074) 

Docket  number:  OPPTS-50601 
CFR  number:  40  CFR  721.9420. 

PMN  Number  P-85-296 

Chemical  name:  (generic)  Silicone  ester 
polyacrylate. 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  October  4, 1993  (58  FR  51687) 
Docket  number:  OPPTS-50612 
CFR  number:  40  CFR  721.9510. 

PMN  Number  P-91-1153 

Chemical  name:  (generic)  Acrylate 
substituted  siloxanes  and  silicones. 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  September  23, 1992  (57  FR 
44074) 

Docket  number:  OPPTS-50601 
CFR  number:  40  CFR  721.9525. 

PMN  Number  P-84-358 

Chemical  name:  (generic)  Unsaturated 
organic  compound. 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  September  28, 1990  (55  FR 
39901) 

Docket  number:  OPPTS-50585 


CFR  number:  40  CFR  721.9870. 

PMN  Number  P-85-301 

Chemical  name:  (generic)  Urethane 
acrylate. 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  October  31, 1990  (55  FR  . 
46003). 

Docket  number:  OPPTS-50581A. 

CFR  number:  40  CFR  721.9940. 

PMN  Number  P-91-389 

Chemical  name:  (generic) 

Zirconium(IV),  [2,2-bis[(2- 
propenyloxy)metthyl]-l-butanolato- 
01 ,02]tris(2-propenoato-O-)-. 

CAS  number:  Not  available. 

Federal  Register  publication  date  and 
reference:  September  23, 1992  (57  FR 
44075) 

Docket  number:  QPPTS-50601 
CFR  number:  40  CFR  721.9975. 

ED.  Background  and  Rationale  for 
Revocation  of  the  Rule 

During  review  of  the  PMNs  submitted 
for  the  chemical  substances  that  are  the 
subject  of  this  revocation,  EPA 
concluded  that  regulation  was 
warranted  based  on  the  fact  that 
activities  not  described  in  the  section 
5(e)  consent  order  may  result  in 
significant  changes  in  human  exposure. 
Based  on  these  findings,  SNURs  were 
promulgated. 

EPA  will  revoke  the  section  5(e) 
consent  orders  that  are  the  basis  for 
these  SNURs  and  has  determined  that  it 
can  no  longer  support  a  finding  that 
activities  not  described  in  the  section 
5(e)  consent  order  may  result  in 
significant  changes  in  human  exposure. 
The  proposed  revocation  of  SNUR 
provisions  for  these  substances 
designated  herein  is  consistent  with  this 
finding. 

In  light  of  the  above,  EPA  is  proposing 
to  revoke  the  SNUR  provisions  for  these 
chemical  substances.  When  this 
revocation  becomes  final,  EPA  will  no 
longer  require  notice  of  any  company’s 
intent  to  manufacture,  import,  or 
process  these  substances.  In  addition, 
export  notification  under  section  12(b) 
of  TSCA  will  no  longer  be  required. 

IV.  Comments  Containing  Confidential 
Business  Information 

Any  person  who  submits  comments 
claimed  as  CBI  must  mark  the 
comments  as  “confidential,”  "“trade 
secret,”  or  other  appropriate 
designation.  Comments  not  claimed  as 
confidential  at  the  time  of  submission 
will  be  placed  in  the  public  file.  Any 
comments  marked  as  confidential  must 
prepare  and  submit  a  public  version  of 
the  comments  that  EPA  can  place  in  the 
public  file. 


V.  Rulemaking  Record 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  has  been  established  for  this 
rulemaking  under  docket  number 
OPPTS-50625,  etc.  (including 
comments  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  confidential 
business  information  (CBI),  is  available 
for  inspection  from  12  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  official  rulemaking  record 
is  located  in  the  TSCA  Nonconfidential 
Information  Center,  Rm.  NE-B607,  401 
M  St.  SW.,  Wahington,  DC. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

oppt-ncic@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1  file  format  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  number  OPPTS-50625,  etc. 
Electronic  comments  on  this  proposed 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 

VI.  Regulatory  Assessment 

This  final  rule  revokes  or  eliminates 
existing  regulatory  requirements  and 
does  not  contain  any  new  or  amended 
requirements.  As  such,  the  Office  of 
Management  and  Budget  (OMB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4, 1993). 
Since  this  final  rule  does  not  impose 
any  requirements,  it  does  not  contain 
any  information  collections  subject  to 
approval  under  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  or  require  any  other  action  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)(Pub.  L. 
104-4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994). 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (RFA)(5 
U.S.C.  601  et  seq.),  the  Agency  hereby 
certifies  that  any  revocation  or 
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elimination  of  a  SNUR,  such  as  this 
final  rule,  will  not  ever  have  a 
significant  adverse  economic  impact  on 
a  substantial  number  of  small  entities. 
This  determination,  which  is  applicable 
to  all  such  SNUR  actions,  is  based  on 
the  fact  that  this  type  of  Agency  action 
eliminates  an  existing  requirement  and 
does  not  impose  any  new  requirements. 
It  therefore  does  not  have  any  adverse 
economic  impacts.  This  generic 
certification  for  SNUR  revocations  will 
be  incorporated  by  reference  in  future 
individual  SNUR  revocations.  In 
addition,  this  determination  will  be 
provided  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration. 

VII.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A),  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  the 
Agency  has  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  this  rule  in  today’s  Federal  Register. 
This  is  not  a  major  rule  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  721 

Environmental  protection,  Chemicals, 
Hazardous  materials.  Recordkeeping 
and  reporting  requirements. 

Dated:  May  15, 1997. 

William  H.  Sanders,  in 

Director,  Office  of  Pollution  Prevention  and 
Toxics. 

Therefore,  it  is  proposed  that  40  CFR 
part  721  be  amended  as  follows: 

PART  721— [AMENDED] 

1.  The  authority  citation  for  part  721 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  2604,  2607,  and 
2625(c). 


§§721.325,  721.370,  721.390,  721.400, 
721.415,  721.460,  721.470,  721.490, 

721.1175,  721.1575,  721.2050,  721.2170, 
721.2650,  721.2750,  721.2930,  721.3028, 
721.3120,  721.3640,  721.3870,  721.4020, 
721.4220,  721.4400,  721.4780,  721.4790, 
721.4800,  721.5705,  721.5910,  721.6500, 
721.6580,  721.6640,  721.6700,  721.6720, 
721.6740,  721.6760,  721.6780,  721.6840, 
721.6880,  721.6940,  721.6960,  721.7040, 
721.7080,  721.7100,  721.7140, 721.7180, 
721.7240,  721.7300,  721.7320,  721.7340, 
721.7370,  721.7400,  721.7420,  721.7460, 
721.7540,  721.7560,  721.7580,  721.7660, 
721.7680,  721.7740, 721.7760,  721.7780, 

721 .8075,  721 .8265,  721 .8275,  721 .8290, 
721.8300,  721.8325,  721.8335, 721.8375, 
721.8400,  721.8425,  721.8475, 721.8525, 
721.8550,  721.8575,  721.8600,  721.8650, 
721.9240,  721.9320,  721.9360,  721.9420, 
721.9510,  721.9525,  721.9870, 721.9940, 
721.9975  [Removed] 

2.  By  removing  §§  721.325,  721.370, 
721.390,  721.400,  721.415,  721.460, 
721.470,  721.490,  721.1175,  721.1575, 
721.2050,  721.2170,  721.2650,  721.2750, 
721.2930,  721.3028,  721.3120,  721.3640, 
721.3870,  721.4020,  721.4220,  721.4400, 
721.4780,  721.4790,  721.4800,  721.5705, 
721.5910,  721.6500,  721.6580,  721.6640, 
721.6700,  721.6720,  721.6740,  7 21.6760, 
721.6780,  721.6840,  721.6880,  721.6940, 
721.6960,  721.7040,  721.7080,  721.7100, 
721.7140,  721.7180,  721.7240,  721.7300, 
721.7320,  721.7340,  721.7370,  721.7400, 
721.7420,  721.7460,  7 21.7540,  721.7560, 
721.7580,  721.7660,  721.7680,  721.7740, 
721.7760,  721.7780,  721.8075,  721.8265, 
721.8275,  721.8290,  721.8300,  721.8325, 
721.8335,  721.8375,  721.8400,  721.8425, 
721.8475,  721.8525,  721.8550,  721.8575, 
721.8600,  721.8650,  721.9240,  721.9320, 
721.9360,  721.9420,  721.9510,  721.9525, 
721.9870,  721.9940,  and  721.9975. 

[FR  Doc.  97-14302  Filed  5-30-97;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[I.D.  052097C] 

Fisheries  of  the  Northeastern  United 
States;  Petition  for  Rulemaking  for 
Redistribution  of  the  Summer  Flounder 
Quota 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  receipt  of  petition  for 
rulemaking;  request  for  comments. 

SUMMARY:  NMFS  announces  receipt  of, 
and  requests  public  comment  on,  a 
petition  for  rulemaking  on  the 
distribution  to  the  states  of  the  annual 


commercial  quota  for  summer  flounder. 
The  State  of  Connecticut,  Commissioner 
of  Environmental  Protection,  has 
petitioned  the  Secretary  of  Commerce 
(Secretary)  to  adopt  a  commercial 
allocation  of  either  2  winter  coastwide 
periods  and  a  state-by-state  summer 
period  or  a  coastwide  allocation  system 
for  all  three  periods  (two  winter  periods 
and  a  summer  period). 

DATES:  Comments  on  the  petition  are 
requested  on  or  before  August  1, 1997. 

ADDRESSES:  Copies  of  the  petition  for 
rulemaking  are  available  upon  request 
from  Gary  C.  Matlock,  Ph.D.,  Director, 
Office  of  Sustainable  Fisheries,  NMFS, 
1315  East-West  Highway,  Silver  Spring, 
MD  20910.  Comments  on  the  petition 
should  be  directed  to  Dr.  Gary  C. 

Matlock  at  the  above  address.  Please 
mark  the  outside  of  the  envelope  “State 
of  Connecticut  Petition  for 
Rulemaking.” 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  R.  Millikin,  301-713-2341. 

SUPPLEMENTARY  INFORMATION:  The 

fishery  affected  by  this  petition  for 
rulemaking  is  the  summer  flounder 
fishery,  which  is  managed  under  the 
Fishery  Management  Plan  for  the 
Summer  Flounder,  Scup,  and  Black  Sea 
Bass  Fisheries.  The  Secretary  has 
management  authority  for  this  species 
group  under  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  The  management  unit  for  this 
fishery  is  summer  flounder 
[Paralichthys  dentatus )  in  U.S.  waters  of 
the  Atlantic  Ocean  from  the  southern 
border  of  North  Carolina  northward  to 
the  U.S.-Canada  border.  Implementing 
regulations  for  the  fishery  are  found  at 
50  CFR  part  648,  subparts  A  and  G. 

The  current  method  of  allocating  the 
annual  commercial  quota  for  summer 
flounder  is  on  a  state-by-state  basis.  The 
quota  is  apportioned  among  the  states 
based  on  historical  commercial  landings 
averaged  over  the  period  1980-89.  The 
quota  applies  throughout  the 
management  unit;  that  is,  all 
commercial  landings  in  a  state  are 
attributed  to  that  state’s  quota  for  a 
given  year,  regardless  of  where  the 
summer  flounder  are  harvested.  The 
proportion  of  the  coastwide  quota  that 
an  individual  state  receives  is  the  same 
each  year,  but  the  total  amount  varies 
from  year  to  year,  as  the  coastwide 
quota  varies.  Overages  in  a  state’s  quota 
allocation  in  the  prior  year  are  deducted 
from  that  state’s  allocation  in  the 
following  year. 

The  Connecticut  petition  proposes 
that  the  current  state-specific  allocation 
of  the  commercial  quota  for  summer 
flounder  be  eliminated  and  that  a 
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“Coastal  Commercial  Quota  System”  be 
adopted.  One  proposed  system  would 
establish  a  system  similar  to  that 
approved  recently  for  the  scup  fishery 
under  a  regulatory  amendment  for  that 
fishery  (62  FR  27978,  May  22, 1997). 
That  system  would  allocate  the 
commercial  quota  into  three  unequal 
periods — two  winter  coastwide  periods 
(January-April  and  November- 
December)  and  a  state-by-state  summer 
period  (May-October).  The  second 
proposed  system  would  allocate  the 
annual  quota  into  the  same  three 
unequal  periods  (January-April,  May- 
October,  and  November-December); 


however,  a  coastwide  system  would  be 
implemented  for  all  three  periods  in 
conjunction  with  a  system  of  coastwide 
landing  limits. 

Connecticut’s  petition  states  that 
either  of  these  two  coastwide  systems 
would  be  acceptable.  However, 
Connecticut’s  petition  prefers  the 
commercial  quota  system  that  combines 
two  coastwide  winter  periods  with  a 
state-by-state  summer  period. 
Connecticut  further  petitions  that  any 
regulation- adopting  a  state-by-state 
allocation  system  have  the  percent 
shares  for  each  state  based  upon 
landings  data  for  the  period  1990 
through  1992. 


NMFS  requests  interested  persons  to 
submit  continents  on  the  petition  for 
rulemaking  submitted  by  Connecticut. 
NMFS  will  consider  this  information  in 
determining  whether  to  proceed  with 
the  development  of  regulations 
suggested  by  the  petition. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  May  27, 1997. 

Gary  C.  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 

[FR  Doc.  97-14217  Filed  5-30-97;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Secretary  of  Agriculture’s  Special 
Cotton  Import  Quota  Announcement 
Number  26 

AGENCY:  Office  of  the  Secretary,  USDA. 
ACTION:  Notice. 

SUMMARY:  A  special  import  quota  for 
upland  cotton  equal  to  44,251,545 
kilograms  (97,558,037  pounds)  is 
established  in  accordance  with  section 
136(b)  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
(the  1996  Act)  under  Presidential 
Proclamation  6301  of  June  7, 1991,  and 
Presidential  Proclamation  6948  of 
October  29, 1996.  The  quota  is 
referenced  as  the  Secretary  of 
Agriculture’s  Special  Cotton  Import 
Quota  Announcement  Number  26, 
effective  June  12, 1997,  and  is  set  forth 
in  subheading  9903.52.26,  subchapter 
III,  chapter  99  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS). 
DATES:  The  quota  is  effective  as  of  June 
16, 1997,  and  applies  to  upland  cotton 
purchased  not  later  than  September  13, 
1997  (90  days  from  the  date  the  quota 
is  established),  and  entered  into  the 
United  States  not  later  than  December 
12, 1997  (180  days  from  the  date  the 
quota  is  established). 

FOR  FURTHER  INFORMATION  CONTACT: 

Gene  Rosera,  Farm  Service  Agency, 
United  States  Department  of 
Agriculture,  Stop  0518,  P.O.  Box  2415, 
Washington,  DC  20013-2415  or  call 
(202) 720-3452. 

SUPPLEMENTARY  INFORMATION:  The  1996 
Act  requires  that  a  special  import  quota 
for  upland  cotton  be  determined  and 
announced  immediately  if,  for  any 
consecutive  10-week  period,  the  Friday 
through  Thursday  average  price 
quotation  for  the  lowest-priced  U.S. 
growth,  as  quoted  for  Middling  l3/32 
inch  cotton,  C.I.F.  northern  Europe  (U.S. 
Northern  Europe  price),  adjusted  for  the 
value  of  any  cotton  user  marketing 
certificates  issued,  exceeds  the  Northern 


Europe  price  by  more  than  1.25  cents 
per  pound.  This  condition  was  met 
during  the  consecutive  10- week  period 
that  ended  May  1, 1997.  Therefore,  a 
quota  referenced  as  the  Secretary  of 
Agriculture’s  Special  Cotton  Import 
Quota  Announcement  Number  26, 
effective  June  16, 1997,  is  hereby 
established. 

Previously  there  were  only  20 
subheadings  available  for  designating 
upland  cotton  special  import  quotas  in 
subchapter  HI  of  chapter  99  of  the  HTS. 
Therefore,  at  most,  only  20  such  quotas 
could  be  in  effect  at  one  time  and  any 
additional  quota  which  had  been 
triggered  could  not  become  effective 
until  the  earliest  of  the  20  quotas  ended. 
However,  Presidential  Proclamation 
6948  dated  October  29, 1996,  added  six 
new  HTS  subheadings  for  quotas — 21 
through  26.  A  maximum  of  26  quotas 
may  now  be  in  effect  at  one  time. 

To  be  effective  as  soon  as  possible, 
Quota  26  is  established  as  of  June  16, 
1997,  and  applies  to  upland  cotton 
purchased  not  later  than  September  13, 
1997,  and  entered  into  the  United  States 
not  later  than  December  12, 1997.  The 
quota  amount,  44,251,545  kilograms 
(97,558,037  pounds),  is  equal  to  1 
week’s  consumption  of  upland  cotton 
by  domestic  mills  at  the  seasonally- 
adjusted  average  rate  of  the  most  recent 
3  months  for  which  data  are  available — 
January  1997  through  March  1997.  The 
special  import  quota  identifies  a 
quantity  of  imports  that  is  not  subject  to 
the  over-quota  tariff  rate  of  a  tariff-rate 
quota.  The  quota  is  not  divided  by 
staple  length  or  by  country  of  origin. 
The  quota  does  not  affect  existing  tariff 
rates  or  phytosanitary  regulations.  The 
quota  does  not  apply  to  Extra  Long 
Staple  cotton. 

Authority:  Sec.  136,  P.L.  104-127  and  U.S. 
Note  6(a),  Subchapter  m,  Chapter  99  of  the 
HTS. 

Signed  at  Washington,  DC,  on  May  27, 
1997. 

Dan  Glickman, 

Secretary. 

[FR  Doc.  97-14322  Filed  5-30-97;  8:45  am) 

BILLING  CODE  3410-05-P 


DEPARTMENT  OF  AGRICULTURE 

Secretary  of  Agriculture’s  Special 
Cotton  Import  Quota  Announcement 
Number  25 

AGENCY:  Office  of  the  Secretary,  USDA. 


ACTION:  Notice. 

SUMMARY:  A  special  import  quota  for 
upland  cotton  equal  to  45,207,456 
kilograms  (99,665,462  pounds)  is 
established  in  accordance  with  section 
136(b)  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
(the  1996  Act)  under  Presidential 
Proclamation  6301  of  June  7, 1991,  and 
Presidential  Proclamation  6948  of 
October  29, 1996.  The  quota  is 
referenced  as  the  Secretary  of 
Agricultural  Special  Cotton  Import 
Quota  Announcement  Number  25, 
effective  June  9, 1997,  and  is  set  forth 
in  subheading  9903.52.25,  subchapter 
III,  chapter  99  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS). 
DATES:  The  quota  is  effective  as  of  June 
9, 1997,  and  applies  to  upland  cotton 
purchased  not  later  than  September  6, 
1997  (90  days  from  the  date  the  quota 
is  established),  and  entered  into  the 
United  States  not  later  than  December  5, 
1997  (180  days  from  the  date  the  quota 
is  established). 

FOR  FURTHER  INFORMATION  CONTACT: 

Gene  Rosera,  Farm  Service  Agency, 
United  States  Department  of 
Agriculture,  Stop  0518,  P.O.  Box  2415, 
Washington,  DC  20013-2415  or  call 
(202) 720-3452. 

SUPPLEMENTARY  INFORMATION:  The  1996 
Act  requires  that  a  special  import  quota 
for  upland  cotton  be  determined  and 
announced  immediately  if,  for  any 
‘consecutive  10-week  period,  the  Friday 
through  Thursday  average  price 
quotation  for  the  lowest-priced  U.S. 
growth,  as  quoted  for  Middling  1-3/32 
inch  cotton,  C.I.F.  northern  Europe  (U.S. 
Northern  Europe  price),  adjusted  for  the 
value  of  any  cotton  user  marketing 
certificates  issued,  exceeds  the  Northern 
Europe  price  by  more  than  1.25  cents 
per  pound.  This  condition  was  met 
during  the  consecutive  10-week  period 
that  ended  April  17, 1997.  Therefore,  a 
quota  referenced  as  the  Secretary  of 
Agriculture’s  Special  Cotton  Import 
Quota  Announcement  Number  25, 
effective  June  9, 1997,  is  hereby 
established. 

Previously  there  were  only  20 
subheadings  available  for  designating 
upland  cotton  special  import  quotas  in 
subchapter  III  of  chapter  99  of  the  HTS. 
Therefore,  at  most,  only  20  such  quotas 
could  be  in  effect  at  one  time  and  any 
additional  quota  which  had  been 
triggered  could  not  become  effective 
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until  the  earliest  of  the  20  quotas  ended. 
However,  Presidential  Proclamation 
6948  dated  October  29, 1996,  added  six 
new  HTS  subheadings  for  quotas — 21 
through  26.  A  maximum  of  26  quotas 
may  now  be  in  effect  at  one  time. 

To  be  effective  as  soon  as  possible, 
Quota  25  is  established  as  of  June  9, 

1997,  and  applies  to  upland  cotton 
purchased  not  later  than  September  6, 
1997,  and  entered  into  the  United  States' 
not  later  than  December  5, 1997.  The 
quota  amount,  45,207,456  kilograms 
(99,665,462  pounds),  is  equal  to  1 
week’s  consumption  of  upland  cotton 
by  domestic  mills  at  the  seasonally- 
adjusted  average  rate  of  the  most  recent 
3  months  for  which  data  are  available — 
December  1996  through  February  1997. 
The  special  import  quota  identifies  a 
quantity  of  imports  that  is  not  subject  to 
the  over-quota  tariff  rate  of  a  tariff-rate 
quota.  The  quota  is  not  divided  by 
staple  length  or  by  country  of  origin. 

The  quota  does  not  affect  existing  tariff 
rates  or  phytosanitary  regulations.  The 
quota  does  not  apply  to  Extra  Long 
Staple  cotton. 

Authority:  Sec.  136,  Pub.  L.  104-127  and 
U.S.  Note  6(a),  Subchapter  III,  Chapter  99  of 
the  HTS. 

Signed  at  Washington,  DC,  on  May  27, 
1997. 

Dan  Glickman, 

Secretary. 

[FR  Doc.  97-14323  Filed  5-30-97;  8:45  ami 
BILUNG  CODE  3410-05-P 


DEPARTMENT  OF  AGRICULTURE 

Secretary  of  Agriculture’s  Special 
Cotton  Import  Quota  Announcement 
Number  23 

AGENCY:  Office  of  the  Secretary,  USDA. 
ACTION:  Notice. 

SUMMARY:  A  special  import  quota  for 
upland  cotton  equal  to  45,616,931 
kilograms  (100,568,201  pounds)  is 
established  in  accordance  with  section 
136(b)  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
(the  1996  Act)  under  Presidential 
Proclamation  6301  of  June  7, 1991,  and 
Presidential  Proclamation  6948  of 
October  29, 1996.  The  quota  is 
referenced  as  the  Secretary  of 
Agriculture’s  Special  Cotton  Import 
Quota  Announcement  Number  23, 
effective  May  26, 1997,  and  is  set  forth 
in  subheading  9903.52.23,  subchapter 
m,  chapter  99  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS). 
DATES:  The  quota  is  effective  as  of  May 
26,  1997,  and  applies  to  upland  cotton 
purchased  not  later  than  August  23, 
1997  (90  days  from  the  date  the  quota 


is  established),  and  entered  into  the 
United  States  not  later  than  November 
21, 1997  (180  days  from  the  date  the 
quota  is  established). 

FOR  FURTHER  INFORMATION  CONTACT: 

Gene  Rosera,  Farm  Service  Agency, 
United  States  Department  of 
Agriculture,  Stop  0518,  P.O.  Box  2415, 
Washington,  DC  20013-2415  or  call 
(202)  720-3452. 

SUPPLEMENTARY  INFORMATION:  The  1996 
Act  requires  that  a  special  import  quota 
for  upland  cotton  be  determined  and 
announced  immediately  if,  for  any 
consecutive  10-week  period,  the  Friday 
dirough  Thursday  average  price 
quotation  for  the  lowest-priced  U.S. 
growth,  as  quoted  for  Middling  l3/32 
inch  cotton,  C.I.F.  northern  Europe  (U.S. 
Northern  Europe  price),  adjusted  for  the 
value  of  any  cotton  user  marketing 
certificates  issued,  exceeds  the  Northern 
Europe  price  by  more  than  1.25  cents 
per  pound.  This  condition  was  met 
during  the  consecutive  10- week  period 
that  ende^  March  20, 1997.  Therefore,  a 
quota  referenced  as  the  Secretary  of 
Agriculture’s  Special  Cotton  Import 
Quota  Announcement  Number  23, 
effective  May  26, 1997,  is  hereby 
established. 

Previously  there  were  only  20 
subheadings  available  for  designating 
upland  cotton  special  import  quotas  in 
subchapter  HI  of  chapter  99  of  the  HTS. 
Therefore,  at  most,  only  20  such  quotas 
could  be  in  effect  at  one  time  and  any 
additional  quota  which  had  been 
triggered  could  not  become  effective 
until  the  earliest  of  the  20  quotas  ended. 
However,  Presidential  Proclamation 
6948  dated  October  29, 1996,  added  six 
new  HTS  subheadings  for  quotas — 21 
through  26.  A  maximum  of  26  quotas 
may  now  be  in  effect  at  one  time. 

To  be  effective  as  soon  as  possible, 
Quota  23  is  established  as  of  May  26, 
1997,  and  applies  to  upland  cotton 
purchased  not  later  than  August  23, 
1997,  and  entered  into  the  United  States 
not  later  than  November  21, 1997.  The 
quota  amount,  45,616,931  kilograms 
(100,568,201  pounds),  is  equal  to  1 
week’s  consumption  of  upland  cotton 
by  domestic  mills  at  the  seasonally- 
adjusted  average  rate  of  the  most  recent 
3  months  for  which  data  are  available — 
November  1996  through  January  1997. 
The  special  import  quota  identifies  a 
quantity  of  imports  that  is  not  subject  to 
the  over-quota  tariff  rate  of  a  tariff-rate 
quota.  The  quota  is  not  divided  by 
staple  length  or  by  country  of  origin. 
The  quota  does  not  affect  existing  tariff 
rates  or  phytosanitary  regulations.  The 
quota  does  not  apply  to  Extra  Long 
Staple  cotton. 


Authority:  Sec.  136,  Pub.  L.  104-127  and 
U.S.  Note  6(a),  Subchapter  in.  Chapter  99  of 
the  HTS. 

Signed  at  Washington,  DC,  on  May  27, 
1997. 

Dan  Glickman, 

Secretary. 

(FR  Doc.  97-14324  Filed  5-30-97;  8:45  am) 
BILUNG  CODE  3410-05-P 


DEPARTMENT  OF  AGRICULTURE 

Secretary  of  Agriculture’s  Special 
Cotton  Import  Quota  Announcement 
Number  22 

AGENCY:  Office  of  the  Secretary,  USDA. 
ACTION:  Notice. 

SUMMARY:  A  special  import  quota  for 
upland  cotton  equal  to  45,616,931 
kilograms  (100,568,201  pounds)  is 
established  in  accordance  with  section 
136(b)  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
(the  1996  Act)  under  Presidential 
Proclamation  6301  of  June  7, 1991,  and 
Presidential  Proclamation  6948  of 
October  29, 1996.  The  quota  is 
referenced  as  the  Secretary  of 
Agriculture’s  Special  Cotton  Import 
Quota  Announcement  Number  22, 
effective  May  19, 1997,  and  is  set  forth 
in  subheading  9903.52.22,  subchapter 
III,  chapter  99  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS). 
DATES:  The  quota  is  effective  as  of  May 
19, 1997,  and  applies  to  upland  cotton 
purchased  not  later  than  August  16, 

1997  (90  days  from  the  date  the  quota 
is  established),  and  entered  into  the 
United  States  not  later  than  November 
14, 1997  (180  days  from  the  date  the 
quota  is  established). 

FOR  FURTHER  INFORMATION  CONTACT: 

Gene  Rosera,  Farm  Service  Agency, 
United  States  Department  of 
Agriculture,  Stop  0518,  P.O.  Box  2415, 
Washington,  DC  20013-2415  or  call 
(202)  720-3452. 

SUPPLEMENTARY  INFORMATION:  The  1996 
Act  requires  that  a  special  import  quota 
for  upland  cotton  be  determined  and 
announced  immediately  if,  for  any 
consecutive  10-week  period,  the  Friday 
through  Thursday  average  price 
quotation  for  the  lowest-priced  U.S. 
growth,  as  quoted  for  Middling  1-3/32 
inch  cotton,  C.I.F.  northern  Europe  (U.S. 
Northern  Europe  price),  adjusted  for  the 
value  of  any  cotton  user  marketing 
certificates  issued,  exceeds  the  Northern 
Europe  price  by  more  than  1.25  cents 
per  pound.  This  condition  was  met 
during  the  consecutive  10-week  period 
that  ended  March  6, 1997.  Therefore,  a 
quota  referenced  as  the  Secretary  of 
Agriculture’s  Special  Cotton  Import 
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Quota  Announcement  Number  22, 
effective  May  19, 1997,  is  hereby 
established. 

Previously  there  were  only  20 
subheadings  available  for  designating 
upland  cotton  special  import  quotas  in 
subchapter  in  of  chapter  99  of  the  HTS. 
Therefore,  at  most,  only  20  such  quotas 
could  be  in  effect  at  one  time  and  any 
additional  quota  which  had  been 
triggered  could  not  become  effective 
until  the  earliest  of  the  20  quotas  ended. 
However,  Presidential  Proclamation 
6948  dated  October  29, 1996,  added  six 
new  HTS  subheadings  for  quotas — 21 
through  26.  A  maximum  of  26  quotas 
may  now  be  in  effect  at  one  time. 

To  be  effective  as  soon  as  possible. 
Quota  22  is  established  as  of  May  19, 
1997,  and  applies  to  upland  cotton 
purchased  not  later  than  August  16, 
1997,  and  entered  into  the  United  States 
not  later  than  November  14, 1997.  The 
quota  amount,  45,616,931  kilograms 
(100,568,201  pounds),  is  equal  to  1 
week’s  consumption  of  upland  cotton 
by  domestic  mills  at  the  seasonally- 
adjusted  average  rate  of  the  most  recent 
3  months  for  which  data  are  available — 
November  1996  through  January  1997. 
The  special  import  quota  identifies  a 
quantity  of  imports  that  is  not  subject  to 
the  over-quota  tariff  rate  of  a  tariff-rate 
quota.  The  quota  is  not  divided  by 
staple  length  or  by  country  of  origin. 
The  quota  does  not  affect  existing  tariff 
rates  or  phytosanitary  regulations.  The 
quota  does  not  apply  to  Extra  Long 
Staple  cotton. 

Authority:  Sec.  136,  Pub.  L.  104-127  and 
U.S.  Note  6(a),  Subchapter  in,  Chapter  99  of 
the  HTS. 

Signed  at  Washington,  DC,  on  May  27, 
1997. 

Dan  Glickman, 

Secretary. 

[FR  Doc.  97-14325  Filed  5-39-97;  8:45  ami 

BILUNG  CODE  3410-05-P 


DEPARTMENT  OF  AGRICULTURE 

Secretary  of  Agriculture’s  Special 
Cotton  Import  Quota  Announcement 
Number  21 

AGENCY:  Office  of  the  Secretary,  USDA. 
ACTION:  Notice. 

SUMMARY:  A  special  import  quota  for 
upland  cotton  equal  to  45,099,152 
kilograms  (99,426,691  pounds)  is 
established  in  accordance  with  section 
136(b)  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
(the  1996  Act)  under  Presidential 
Proclamation  6301  of  June  7, 1991,  and 
Presidential  Proclamation  6948  of 
October  29, 1996.  The  quota  is 


referenced  as  the  Secretary  of 
Agriculture’s  Special  Cotton  Import 
Quota  Announcement  Number  21, 
effective  May  12, 1997,  and  is  set  forth 
in  subheading  9903.52.21,  subchapter 
HI,  chapter  99  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS). 
DATES:  The  quota  is  effective  as  of  May 
12, 1997,  and  applies  to  upland  cotton 
purchased  not  later  than  August  9, 1997 
(90  days  from  the  date  the  quota  is 
established),  and  entered  into  the 
United  States  not  later  than  November 
7, 1997  (180  days  from  the  date  the 
quota  is  established). 

FOR  FURTHER  INFORMATION  CONTACT: 

Gene  Rosera,  Farm  Service  Agency, 
United  States  Department  of 
Agriculture,  Stop  0518,  P.O.  Box  2415, 
Washington,  DC  20013-2415  or  call 
(202)  720-3452. 

SUPPLEMENTARY  INFORMATION:  The  1996 
Act  requires  that  a  special  import  quota 
for  upland  cotton  be  determined  and 
announced  immediately  if,  for  any 
consecutive  10- week  period,  the  Friday 
through  Thursday  average  price 
quotation  for  the  lowest-priced  U.S. 
growth,  as  quoted  for  Middling  1-3/32 
inch  cotton,  C.I.F.  northern  Europe  (U.S. 
Northern  Europe  price),  adjusted  for  the 
value  of  any  cotton  user  marketing 
certificates  issued,  exceeds  the  Northern 
Europe  price  by  more  than  1.25  cents 
per  pound.  This  condition  was  met 
during  the  consecutive  10- week  period 
that  ended  February  20, 1997. 

Therefore,  a  quota  referenced  as  the 
Secretary  of  Agriculture’s  Special 
Cotton  Import  Quota  Announcement 
Number  21,  effective  May  12, 1997,  is 
hereby  established. 

Previously  there  were  only  20 
subheadings  available  for  designating 
upland  cotton  special  import  quotas  in 
subchapter  III  of  chapter  99  of  the  HTS. 
Therefore,  at  most,  only  20  such  quotas 
could  be  in  effect  at  one  time  and  any 
additional  quota  which  had  been 
triggered  could  not  become  effective 
until  the  earliest  of  the  20  quotas  ended. 
However,  Presidential  Proclamation 
6948  dated  October  29, 1996,  added  six 
new  HTS  subheadings  for  quotas — 21 
through  26.  A  maximum  of  26  quotas 
may  now  be  in  effect  at  one  time. 

To  be  effective  as  soon  as  possible, 
Quota  21  is  established  as  of  May  12, 
1997,  and  applies  to  upland  cotton 
purchased  not  later  than  August  9, 1997, 
and  entered  into  the  United  States  not 
later  than  November  7, 1997.  The  quota 
amount,  45,099,152  kilograms 
(99,426,691  pounds),  is  equal  to  1 
week’s  consumption  of  upland  cotton 
by  domestic  mills  at  the  seasonally- 
adjusted  average  rate  of  the  most  recent 
3  months  for  which  data  are  available — 


October  1996  through  December  1996. 
The  special  import  quota  identifies  a 
quantity  of  imports  that  is  not  subject  to 
the  over-quota  tariff  rate  of  a  tariff-rate 
quota.  The  quota  is  not  divided  by 
staple  length  or  by  country  of  origin. 
The  quota  does  not  affect  existing  tariff 
rates  or  phytosanitary  regulations.  The 
quota  does  not  apply  to  Extra  Long 
Staple  cotton. 

Authority:  Sec.  136,  Pub.  L.  104-127  and 
U.S.  Note  6(a),  Subchapter  m.  Chapter  99  of 
the  HTS. 

Signed  at  Washington,  D.C.,  on  May  27, 
1997. 

Dan  Glickman, 

Secretary. 

(FR  Doc.  97-14326  Filed  5-30-97;  8:45  am] 
BILUNG  CODE  3410-05-P 


DEPARTMENT  OF  AGRICULTURE 

Secretary  of  Agriculture’s  Special 
Cotton  Import  Quota  Announcement 
Number  16 

AGENCY:  Office  of  the  Secretary,  USDA. 
ACTION:  Notice. 

SUMMARY:  A  special  import  quota  for 
upland  cotton  equal  to  44,251,545 
kilograms  (97,558,037  pounds)  is 
established  in  accordance  with  section 
136(b)  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
(the  1996  Act)  under  Presidential 
Proclamation  6301  of  June  7, 1991,  and 
Presidential  Proclamation  6948  of 
October  29, 1996.  The  quota  is 
referenced  as  the  Secretary  of 
Agriculture’s  Special  Cotton  Import 
Quota  Announcement  Number  16, 
effective  June  12, 1997,  and  is  set  forth 
in  subheading  9903.52.16,  subchapter 
III,  chapter  99  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS). 
DATES:  The  quota  is  effective  as  of  June 
12, 1997,  and  applies  to  upland  cotton 
purchased  not  later  than  September  9, 
1997  (90  days  from  the  date  the  quota 
is  established),  and  entered  into  the 
United  States  not  later  than  December  8, 
1997  (180  days  from  the  date.the  quota 
is  established). 

FOR  FURTHER  INFORMATION  CONTACT: 

Gene  Rosera,  Farm  Service  Agency, 
United  States  Department  of 
Agriculture,  Stop  0518,  P.O.  Box  2415, 
Washington,  DC  20013-2415  or  call 
(202)  720-3452. 

SUPPLEMENTARY  INFORMATION:  The  1996 
Act  requires  that  a  special  import  quota 
for  upland  cotton  be  determined  and 
announced  immediately  if,  for  any 
consecutive  10-week  period,  the  Friday 
through  Thursday  average  price 
quotation  for  the  lowest-priced  U.S. 


Federal  Register  /  Vol.  62,  No.  105  /  Monday,  June  2,  1997  /  Notices 


29699 


growth,  as  quoted  for  Middling  1-3/32 
inch  cotton,  C.I.F.  northern  Europe  (U.S. 
Northern  Europe  price),  adjusted  for  the 
value  of  any  cotton  user  marketing 
certificates  issued,  exceeds  the  Northern 
Europe  price  by  more  than  1.25  cents 
per  pound.  This  condition  was  met 
during  the  consecutive  10-week  period 
that  ended  April  24, 1997.  Therefore,  a 
quota  referenced  as  the  Secretary  of 
Agriculture’s  Special  Cotton  Import 
Quota  Announcement  Number  16, 
effective  June  12, 1997,  is  hereby 
established. 

Previously  there  were  only  20 
subheadings  available  for  designating 
upland  cotton  special  import  quotas  in 
subchapter  III  of  chapter  99  of  the  HTS. 
Therefore,  at  most,  only  20  such  quotas 
could  be  in  effect  at  one  time  and  any 
additional  quota  which  had  been 
triggered  could  not  become  effective 
until  the  earliest  of  the  20  quotas  ended. 
However,  Presidential  Proclamation 
6948  dated  October  29, 1996,  added  six 
new  HTS  subheadings  for  quotas — 21 
through  26.  A  maximum  of  26  quotas 
may  now  be  in  effect  at  one  time. 

To  be  effective  as  soon  as  possible. 
Quota  16  is  established  as  of  June  12, 
1997,  and  applies  to  upland  cotton 
purchased  not  later  than  September  9, 
1997,  and  entered  into  the  United  States 
not  later  than  December  8, 1997.  The 
quota  amount,  44,251,545  kilograms 
(97,558,037  pounds),  is  equal  to  1 
week’s  consumption  of  upland  cotton 
by  domestic  mills  at  the  seasonally- 
adjusted  average  rate  of  the  most  recent 
3  months  for  which  data  are  available — 
January  1997  through  March  1997.  The 
special  import  quota  identifies  a 
quantity  of  imports  that  is  not  subject  to 
the  over-quota  tariff  rate  of  a  tariff-rate 
quota.  The  quota  is  not  divided  by 
staple  length  or  by  country  of  origin. 
The  quota  does  not  affect  existing  tariff 
rates  or  phytosanitary  regulations.  The 
quota  does  not  apply  to  Extra  Long 
Staple  cotton. 

Authority:  Sec.  136,  Pub.  L.  104-127  and 
U.S.  Note  6(a),  Subchapter  m.  Chapter  99  of 
the  HTS. 

Signed  at  Washington,  DC,  on  May  27, 
1997. 

Dan  G  lie  km  an, 

Secretary. 

[FR  Doc.  97-14327  Filed  5-30-97;  8:45  am) 
BILLING  CODE  3410-05-P 

DEPARTMENT  OF  AGRICULTURE 

Secretary  of  Agriculture’s  Special 
Cotton  Import  Quota  Announcement 
Number  14 

AGENCY:  Office  of  the  Secretary,  USDA. 


ACTION:  Notice. 

SUMMARY:  A  special  import  quota  for 
upland  cotton  equal  to  45,207,456 
kilograms  (99,665,462  pounds)  is 
established  in  accordance  with  section 
136(b)  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
(the  1996  Act)  under  Presidential 
Proclamation  6301  of  June  7, 1991,  and 
Presidential  Proclamation  6948  of 
October  29, 1996.  The  quota  is 
referenced  as  the  Secretary  of 
Agriculture’s  Special  Cotton  Import 
Quota  Announcement  Number  14, 
effective  May  29, 1997,  and  is  set  forth 
in  subheading  9903.52.14,  subchapter 
III,  chapter  99  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS). 
DATES:  The  quota  is  effective  as  of  May 
29, 1997,  and  applies  to  upland  cotton 
purchased  not  later  than  August  26, 

1997  (90  days  from  the  date  the  quota 
is  established),  and  entered  into  the 
United  States  not  later  than  November 
24, 1997  (180  days  from  the  date  the 
quota  is  established). 

FOR  FURTHER  INFORMATION  CONTACT: 

Gene  Rosera,  Farm  Service  Agency, 
United  States  Department  of 
Agriculture,  Stop  0518,  P.O.  Box  2415, 
Washington,  DC  20013-2415  or  call 
(202) 720-3452. 

SUPPLEMENTARY  INFORMATION:  The  1996 
Act  requires  that  a  special  import  quota 
for  upland  cotton  be  determined  and 
announced  immediately  if,  for  any 
consecutive  10-week  period,  the  Friday 
through  Thursday  average  price 
quotation  for  the  lowest-priced  U.S. 
growth,  as  quoted  for  Middling  l3/32 
inch  cotton,  C.I.F.  northern  Europe  (U.S. 
Northern  Europe  price),  adjusted  for  the 
value  of  any  cotton  user  marketing 
certificates  issued,  exceeds  the  Northern 
Europe  price  by  more  than  1.25  cents 
per  pound.  This  condition  was  met 
during  the  consecutive  10-week  period 
that  ended  March  27, 1997.  Therefore,  a 
quota  referenced  as  the  Secretary  of 
Agriculture’s  Special  Cotton  Import 
Quota  Announcement  Number  14, 
effective  May  29, 1997,  is  hereby 
established. 

Previously  there  were  only  20 
subheadings  available  for  designating 
upland  cotton  special  import  quotas  in 
subchapter  IE  of  chapter  99  of  the  HTS. 
Therefore,  at  most,  only  20  such  quotas 
could  be  in  effect  at  one  time  and  any 
additional  quota  which  had  been 
triggered  could  not  become  effective 
until  the  earliest  of  the  20  quotas  ended. 
However,  Presidential  Proclamation 
6948  dated  October  29, 1996,  added  six 
new  HTS  subheadings  for  quotas — 21 
through  26.  A  maximum  of  26  quotas 
may  now  be  in  effect  at  one  time. 


To  be  effective  as  soon  as  possible, 
Quota  14  is  established  as  of  May  29, 
1997,  and  applies  to  upland  cotton 
purchased  not  later  than  August  26, 
1997,  and  entered  into  the  United  States 
not  later  than  November  24, 1997.  The 
quota  amount,  45,207,456  kilograms 
(99,665,462  pounds),  is  equal  to  1 
week’s  consumption  of  upland  cotton 
by  domestic  mills  at  the  seasonally- 
adjusted  average  rate  of  the  most  recent 
3  months  for  which  data  are  available — 
December  1996  through  February  1997. 
The  special  import  quota  identifies  a 
quantity  of  imports  that  is  not  subject  to 
the  over-quota  tariff  rate  of  a  tariff-rate 
quota.  The  quota  is  not  divided  by 
staple  length  or  by  country  of  origin. 

The  quota  does  not  affect  existing  tariff 
rates  or  phytosanitary  regulations.  The 
quota  does  not  apply  to  Extra  Long 
Staple  cotton. 

Authority:  Sec.  136,  Pub.  L.  104-127  and 
U.S.  Note  6(a),  Subchapter  ID,  Chapter  99  of 
the  HTS. 

Signed  at  Washington,  D.C.,  on  May  27, 
1997. 

Dan  Glickman, 

Secretary. 

[FR  Doc.  97-14328  Filed  5-30-97;  8:45  ami 
BILUNG  coot  3410-05-P 

DEPARTMENT  OF  AGRICULTURE 

Secretary  of  Agriculture’s  Special 
Cotton  Import  Quota  Announcement 
Number  15 

AGENCY:  Office  of  the  Secretary,  USDA. 
ACTION:  Notice. 

SUMMARY:  A  special  import  quota  for 
upland  cotton  equal  to  45,207,456 
kilograms  (99,665,462  pounds)  is 
established  in  accordance  with  section 
136(b)  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
(the  1996  Act)  under  Presidential 
Proclamation  6301  of  June  7,' 1991,  and 
Presidential  Proclamation  6948  of 
October  29, 1996.  The  quota  is 
referenced  as  the  Secretary  of 
Agriculture’s  Special  Cotton  Import 
Quota  Announcement  Number  15, 
effective  June  5, 1997,  and  is  set  forth 
in  subheading  9903.52.15,  subchapter 
m,  chapter  99  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS). 
DATES:  The  quota  is  effective  as  of  June 
5, 1997,  and  applies  to  upland  cotton 
purchased  not  later  than  September  2, 
1997  (90  days  from  the  date  the  quota 
is  established),  and  entered  into  the 
United  States  not  later* than  December  1, 
1997  (180  days  from  the  date  the  quota 
is  established). 

FOR  FURTHER  INFORMATION  CONTACT: 

Gene  Rosera,  Farm  Service  Agency, 
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United  States  Department  of 
Agriculture,  Stop  0518,  P.O.  Box  2415, 
Washington,  DC  20013—2415  or  call 
(202)  720-3452. 

SUPPLEMENTARY  INFORMATION:  The  1996 
Act  requires  that  a  special  import  quota 
for  upland  cotton  be  determined  and 
announced  immediately  if,  for  any 
consecutive  10-week  period,  the  Friday 
through  Thursday  average  price 
quotation  for  the  lowest-priced  U.S. 
growth,  as  quoted  for  Middling  l3/32 
inch  cotton,  C.I.F.  northern  Europe  (U.S. 
Northern  Europe  price),  adjusted  for  the 
value  of  any  cotton  user  marketing 
certificates  issued,  exceeds  the  Northern 
Europe  price  by  more  than  1.25  cents 
per  pound.  This  condition  was  met 
during  the  consecutive  10-week  period 
that  ended  April  10, 1997.  Therefore,  a 
quota  referenced  as  the  Secretary  of 
Agriculture’s  Special  Cotton  Import 
Quota  Announcement  Number  15, 
effective  June  5, 1997,  is  hereby 
established. 

Previously  there  were  only  20 
subheadings  available  for  designating 
upland  cotton  special  import  quotas  in 
subchapter  III  of  chapter  99  of  the  HTS. 
Therefore,  at  most,  only  20  such  quotas 
could  be  in  effect  at  one  time  and  any 
additional  quota  which  had  been 
triggered  could  not  become  effective 
until  the  earliest  of  the  20  quotas  ended. 
However,  Presidential  Proclamation 
6948  dated  October  29, 1996,  added  six 
new  HTS  subheadings  for  quotas — 21 
through  26.  A  maximum  of  26  quotas 
may  now  be  in  effect  at  one  time. 

To  be  effective  as  soon  as  possible. 
Quota  15  is  established  as  of  June  5, 
1997,  and  applies  to  upland  cotton 
purchased  not  later  than  September  2, 
1997,  and  entered  into  the  United  States 
not  later  than  December  1, 1997.  The 
quota  amount,  45,207,456  kilograms 
(99,665,462  pounds),  is  equal  to  1 
week’s  consumption  of  upland  cotton 
by  domestic  mills  at  the  seasonally- 
adjusted  average  rate  of  the  most  recent 
3  months  for  which  data  are  available — 
December  1996  through  February  1997. 
The  special  import  quota  identifies  a 
quantity  of  imports  that  is  not  subject  to 
the  over-quota  tariff  rate  of  a  tariff-rate 
quota.  The  quota  is  not  divided  by 
staple  length  or  by  country  of  origin. 
The  quota  does  not  affect  existing  tariff 
rates  or  phytosanitary  regulations.  The 
quota  does  not  apply  to  Extra  Long 
Staple  cotton.  • 

Authority:  Sec.  136,  Pub.  L.  104-127  and 
U.S.  Note  6(a),  Subchapter  ID,  Chapter  99  of 
the  HTS. 


Signed  at  Washington,  D.C.,  on  May  27, 
1997. 

Dan  Glickman, 

Secretary. 

(FR  Doc.  97-14329  Filed  5-30-97;  8:45  am] 

BILUNG  CODE  3410-05-P 


DEPARTMENT  OF  AGRICULTURE 

Secretary  of  Agriculture’s  Special 
Cotton  Import  Quota  Announcement 
Number  24 

AGENCY:  Office  of  the  Secretary,  USDA. 
ACTION:  Notice. 

SUMMARY:  A  special  import  quota  for 
upland  cotton  equal  to  45,207,456 
kilograms  (99,665,462  pounds)  is 
established  in  accordance  with  section 
136(b)  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
(the  1996  Act)  under  Presidential 
Proclamation  6301  of  June  7, 1991,  and 
Presidential  Proclamation  6948  of 
October  29, 1996.  The  quota  is 
referenced  as  the  Secretary  of 
Agriculture’s  Special  Cotton  Import 
Quota  Announcement  Number  24, 
effective  June  2, 1997,  and  is  set  forth 
in  subheading  9903.52.24,  subchapter 
HI,  chapter  99  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS). 
DATES:  The  quota  is  effective  as  of  June 
2, 1997,  and  applies  to  upland  cotton 
purchased  not  later  than  August  30, 

1997  (90  days  from  the  date  the  quota 
is  established),  and  entered  into  the 
United  States  not  later  than  November 
28, 1997  (180  days  from  the  date  the 
quota  is  established). 

FOR  FURTHER  INFORMATION  CONTACT: 

Gene  Rosera,  Farm  Service  Agency, 
United  States  Department  of 
Agriculture,  Stop  0518,  P.O.  Box  2415, 
Washington,  DC  20013-2415  or  call 
(202)  720-3452. 

SUPPLEMENTARY  INFORMATION:  The  1996 
Act  requires  that  a  special  import  quota 
for  upland  cotton  be  determined  and 
announced  immediately  if,  for  any 
consecutive  10-week  period,  the  Friday 
through  Thursday  average  price 
quotation  for  the  lowest-priced  U.S. 
growth,  as  quoted  for  Middling  l3/32 
inch  cotton,  C.I.F.  northern  Europe  (U.S. 
Northern  Europe  price),  adjusted  for  the 
value  of  any  cotton  user  marketing 
certificates  issued,  exceeds  the  Northern 
Europe  price  by  more  than  1.25  cents 
per  pound.  This  condition  was  met 
during  the  consecutive  10- week  period 
that  ended  April  3, 1997.  Therefore,  a 
quota  referenced  as  the  Secretary  of 
Agriculture’s  Special  Cotton  Import 
Quota  Announcement  Number  24, 
effective  June  2, 1997,  is  hereby 
established. 


Previously  there  were  only  20 
subheadings  available  for  designating 
upland  cotton  special  import  quotas  in 
subchapter  III  of  chapter  99  of  the  HTS. 
Therefore,  at  most,  only  20  such  quotas 
could  be  in  effect  at  one  time  and  any 
additional  quota  which  had  been 
triggered  could  not  become  effective 
until  the  earliest  of  the  20  quotas  ended. 
However,  Presidential  Proclamation 
6948  dated  October  29, 1996,  added  six 
new  HTS  subheadings  for  quotas — 21 
through  26.  A  maximum  of  26  quotas 
may  now  be  in  effect  at  one  time. 

To  be  effective  as  soon  as  possible. 
Quota  24  is  established  as  of  June  2, 
1997,  and  applies  to  upland  cotton 
purchased  not  later  than  August  30, 
1997,  and  entered  into  the  United  States 
not  later  than  November  28, 1997.  The 
quota  amount,  45,207,456  kilograms 
(99,665,462  pounds),  is  equal  to  1 
week’s  consumption  of  upland  cotton 
by  domestic  mills  at  the  seasonally- 
adjusted  average  rate  of  the  most  recent 
3  months  for  which  data  are  available — 
December  1996  through  February  1997. 
The  special  import  quota  identifies  a 
quantity  of  imports  that  is  not  subject  to 
the  over-quota  tariff  rate  of  a  tariff-rate 
quota.  The  quota  is  not  divided  by 
staple  length  or  by  country  of  origin. 
The  quota  does  not  affect  existing  tariff 
rates  or  phytosanitary  regulations.  The 
quota  does  not  apply  to  Extra  Long 
Staple  cotton. 

Authority:  Sec.  136,  Pub.  L.  104-127  and 
U.S.  Note  6(a),  Subchapter  ID,  Chapter  99  of 
the  HTS. 

Signed  at  Washington,  DC,  on  May  27, 
1997. 

Dan  Glickman, 

Secretary. 

[FR  Doc.  97-14330  Filed  5-30-97;  8:45  am] 
BILUNG  CODE  3410-05-P 


DEPARTMENT  OF  AGRICULTURE 

Secretary  of  Agriculture’s  Special 
Cotton  Import  Quota  Announcement 
Number  11 

AGENCY:  Office  of  the  Secretary,  USDA. 
ACTION:  Notice. 

SUMMARY:  A  special  import  quota  for 
upland  cotton  equal  to  45,099,152 
kilograms  (99,426,691  pounds)  is 
established  in  accordance  with  section 
136(b)  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
(the  1996  Act)  under  Presidential 
Proclamation  6301  of  June  7, 1991,  and 
Presidential  Proclamation  6948  of 
October  29, 1996.  The  quota  is 
referenced  as  the  Secretary  of 
Agriculture’s  Special  Cotton  Import 
Quota  Announcement  Number  11, 


Federal  Register  /  Vol.  62,  No.  105  /  Monday,  June  2,  1997  /  Notices 


29701 


effective  May  8, 1997,  and  is  set  forth  in 
subheading  9903.52.11,  subchapter  III, 
chapter  99  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS). 
DATES:  The  quota  is  effective  as  of  May 
8, 1997,  and  applies  to  upland  cotton 
purchased  not  later  than  August  5, 1997 
(90  days  from  the  date  the  quota  is 
established),  and  entered  into  the 
United  States  not  later  than  November 
.  3, 1997  (180  days  from  the  date  the 
quota  is  established). 

FOR  FURTHER  INFORMATION  CONTACT: 

Gene  Rosera,  Farm  Service  Agency, 
United  States  Department  of 
Agriculture,  Stop  0518,  P.O.  Box  2415, 
Washington,  DC  20013-2415  or  call 
(202)  720-3452. 

SUPPLEMENTARY  INFORMATION:  The  1996 
Act  requires  that  a  special  import  quota 
for  upland  cotton  be  determined  and 
announced  immediately  if,  for  any 
consecutive  10-week  period,  the  Friday 
through  Thursday  average  price 
quotation  for  the  lowest-priced  U.S. 
growth,  as  quoted  for  Middling  1-3/32 
inch  cotton,  C.I.F.  northern  Europe  (U.S. 
Northern  Europe  price),  adjusted  for  the 
value  of  any  cotton  user  marketing 
certificates  issued,  exceeds  the  Northern 
Europe  price  by  more  than  1.25  cents 
per  pound.  This  condition  was  met 
during  the  consecutive  10-week  period 
that  ended  February  13, 1997. 

Therefore,  a  quota  referenced  as  the 
Secretary  of  Agriculture’s  Special 
Cotton  Import  Quota  Announcement 
Number  11,  effective  May  8, 1997,  is 
hereby  established. 

Previously  there  were  only  20 
subheadings  available  for  designating 
upland  cotton  special  import  quotas  in  . 
subchapter  m  of  chapter  99  of  the  HTS. 
Therefore,  at  most,  only  20  such  quotas 
could  be  in  effect  at  one  time  and  any 
additional  quota  which  had  been 
triggered  could  not  become  effective 
until  the  earliest  of  the  20  quotas  ended. 
However,  Presidential  Proclamation 
6948  dated  October  29, 1996,  added  six 
new  HTS  subheadings  for  quotas — 21 
through  26.  A  maximum  of  26  quotas 
may  now  be  in  effect  at  one  time. 

To  be  effective  as  soon  as  possible. 
Quota  il  is  established  as  of  May  8, 
1997,  and  applies  to  upland  cotton 
purchased  not  later  than  August  5, 1997, 
and  entered  into  the  United  States  not 
later  than  November  3, 1997.  The  quota 
amount,  45,099,152  kilograms 
(99,426,691  pounds),  is  equal  to  1 
week’s  consumption  of  upland  cotton 
by  domestic  mills  at  the  seasonally- 
adjusted  average  rate  of  the  most  recent 
3  months  for  which  data  are  available — 
October  1996  through  December  1996. 
The  special  import  quota  identifies  a 
quantity  of  imports  that  is  not  subject  to 


the  over-quota  tariff  rate  of  a  tariff-rate 
quota.  The  quota  is  not  divided  by 
staple  length  or  by  country  of  origin. 
The  quota  does  not  affect  existing  tariff 
rates  or  phytosanitary  regulations.  The 
quota  does  not  apply  to  Extra  Long 
Staple  cotton. 

Authority:  Sec.  136,  P.L.  104-127  and  U.S. 
Note  6(a),  Subchapter  m,  Chapter  99  of  the 
HTS. 

Signed  at  Washington,  DC,  on  May  27, 
1997. 

Dan  Glickman, 

Secretary. 

(FR  Doc.  97-14331  Filed  5-30-97;  8:45  ami 
BILLING  CODE  3410-05-P 


DEPARTMENT  OF  AGRICULTURE 

Secretary  of  Agriculture’s  Special 
Cotton  Import  Quota  Announcement 
Number  12 

AGENCY:  Office  of  the  Secretary,  USDA. 
ACTION:  Notice. 

SUMMARY:  A  special  import  quota  for 
upland  cotton  equal  to  45,616,931 
kilograms  (100,568,201  pounds)  is 
established  in  accordance  with  section 
136(b)  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
(the  1996  Act)  under  Presidential 
Proclamation  6301  of  June  7, 1991,  and 
Presidential  Proclamation  6948  of 
October  29, 1996.  The  quota  is 
^  referenced  as  the  Secretary  of 
Agriculture’s  Special  Cotton  Import 
Quota  Announcement  Number  12, 
effective  May  15, 1997,  and  is  set  forth 
in  subheading  9903.52.12,  subchapter 
III,  chapter  99  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS). 
DATES:  The  quota  is  effective  as  of  May 
15, 1997,  and  applies  to  upland  cotton 
purchased  not  later  than  August  12, 

1997  (90  days  from  the  date  the  quota 
is  established),  and  entered  into  the 
United  States  not  later  than  November 
10, 1997  (180  days  from  the  date  the 
quota  is  established). 

FOR  FURTHER  INFORMATION  CONTACT: 

Gene  Rosera,  Farm  Service  Agency, 
United  States  Department  of 
Agriculture,  Stop  0518,  P.O.  Box  2415, 
Washington,  DC  20013-2415  or  call 
(202)  720-3452. 

SUPPLEMENTARY  INFORMATION:  The  1996 
Act  requires  that  a  special  import  quota 
for  upland  cotton  be  determined  and 
announced  immediately  if,  for  any 
consecutive  10-week  period,  the  Friday 
through  Thursday  average  price 
quotation  for  the  lowest-priced  U.S. 
growth,  as  quoted  for  Middling  l-3/32 
inch  cotton,  C.I.F.  northern  Europe  (U.S. 
Northern  Europe  price),  adjusted  for  the 


value  of  any  cotton  user  marketing 
certificates  issued,  exceeds  the  Northern 
Europe  price  by  more  than  1.25  cents 
per  pound.  This  condition  was  met 
during  the  consecutive  10-week  period 
that  ended  February  27, 1997. 

Therefore,  a  quota  referenced  as  the 
Secretary  of  Agriculture’s  Special 
Cotton  Import  Quota  Announcement 
Number  12,  effective  May  15, 1997,  is 
hereby  established. 

Previously  there  were  only  20 
subheadings  available  for  designating 
upland  cotton  special  import  quotas  in 
subchapter  III  of  chapter  99  of  the  HTS. 
Therefore,  at  most,  only  20  such  quotas 
could  be  in  effect  at  one  time  and  any 
additional  quota  which  had  been 
triggered  could  not  become  effective 
until  the  earliest  of  the  20  quotas  ended. 
However,  Presidential  Proclamation 
6948  dated  October  29, 1996,  added  six 
new  HTS  subheadings  for  quotas — 21 
through  26.  A  maximum  of  26  quotas 
may  now  be  in  effect  at  one  time. 

To  be  effective  as  soon  as  possible. 
Quota  12  is  established  as  of  May  15, 
1997,  and  applies  to  upland  cotton 
purchased  not  later  than  August  12, 
1997,  and  entered  into  the  United  States 
not  later  than  November  10, 1997.  The 
quota  amount,  45,616,931  kilograms 
(100,568,201  pounds),  is  equal  to  1 
week’s  consumption  of  upland  cotton 
by  domestic  mills  at  the  seasonally- 
adjusted  average  rate  of  the  most  recent 
3  months  for  which  data  are  available — 
November  1996  through  January  1997. 
The  special  import  quota  identifies  a 
quantity  of  imports  that  is  not  subject  to 
the  over-quota  tariff  rate  of  a  tariff-rate 
quota.  The  quota  is  not  divided  by 
staple  length  or  by  country  of  origin. 
The  quota  does  not  affect  existing  tariff 
rates  or  phytosanitary  regulations.  The 
quota  does  not  apply  to  Extra  Long 
Staple  cotton. 

Authority:  Sec.  136,  Pub.  L.  104-127  and 
U.S.  Note  6(a),  Subchapter  m.  Chapter  99  of 
the  HTS. 

Signed  at  Washington,  DC,  on  May  27, 
1997. 

Dan  Glickman, 

Secretary. 

(FR  Doc.  97-14332  Filed  5-30-97;  8:45  am] 

BILLING  CODE  3410-05-P 


DEPARTMENT  OF  AGRICULTURE 

Secretary  of  Agriculture’s  Special 
Cotton  Import  Quota  Announcement 
Number  13 

AGENCY:  Office  of  the  Secretary,  USDA. 
ACTION:  Notice. 

SUMMARY:  A  special  import  quota  for 
upland  cotton  equal  to  45,616,931 
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kilograms  (100,568,201  pounds)  is 
established  in  accordance  with  section 
136(b)  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
(the  1996  Act)  under  Presidential 
Proclamation  6301  of  June  7, 1991,  and 
Presidential  Proclamation  6948  of 
October  29, 1996.  The  quota  is 
referenced  as  the  Secretary  of 
Agriculture’s  Special  Cotton  Import 
Quota  Announcement  Number  13, 
effective  May  22, 1997,  and  is  set  forth 
in  subheading  9903.52.13,  subchapter 
III,  chapter  99  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS). 
DATES:  The  quota  is  effective  as  of  May 
22, 1997,  and  applies  to  upland  cotton 
purchased  not  later  than  August  19, 

1997  (90  days  from  the  date  the  quota 
is  established),  and  entered  into  the 
United  States  not  later  than  November 
17, 1997  (180  days  from  the  date  the 
quota  is  established). 

FOR  FURTHER  INFORMATION  CONTACT: 

Gene  Rosera,  Farm  Service  Agency, 
United  States  Department  of 
Agriculture,  Stop  0518,  P.O.  Box  2415, 
Washington,  DC  20013-2415  or  call 
(202)  720-3452. 

SUPPLEMENTARY  INFORMATION:  The  1996 
Act  requires  that  a  special  import  quota 
for  upland  cotton  be  determined  and 
announced  immediately  if,  for  any 
consecutive  10-week  period,  the  Friday 
through  Thursday  average  price 
quotation  for  the  lowest-priced  U.S. 
growth,  as  quoted  for  Middling  l-%2 
inch  cotton,  C.I.F.  northern  Europe  (U.S. 
Northern  Europe  price),  adjusted  for  the 
value  of  any  cotton  user  marketing 
certificates  issued,  exceeds  the  Northern 
Europe  price  by  more  than  1.25  cents 
per  pound.  This  condition  was  met 
during  the  consecutive  10- week  period 
that  ended  March  13, 1997.  Therefore,  a 
quota  referenced  as  the  Secretary  of 
Agriculture’s  Special  Cotton  Import 
Quota  Announcement  Number  13, 
effective  May  22, 1997,  is  hereby 
established. 

Previously  there  were  only  20 
subheadings  available  for  designating 
upland  cotton  special  import  quotas  in 
subchapter  III  of  chapter  99  of  the  HTS. 
Therefore,  at  most,  only  20  such  quotas 
could  be  in  effect  at  one  time  and  any 
additional  quota  which  had  been 
triggered  could  not  become  effective 
until  the  earliest  of  the  20  quotas  ended. 
However,  Presidential  Proclamation 
6948  dated  October  29, 1996,  added  six 
new  HTS  subheadings  for  quotas — 21 
through  26.  A  maximum  of  26  quotas 
may  now  be  in  effect  at  one  time. 

To  be  effective  as  soon  as  possible, 
Quota  13  is  established  as  of  May  22, 
1997,  and  applies  to  upland  cotton 
purchased  not  later  than  August  19, 


1997,  and  entered  into  the  Unite#  States 
not  later  than  November  17, 1997.  The 
quota  amount,  45,616,931  kilograms 
(100,568,201  pounds),  is  equal  to  1 
week’s  consumption  of  upland  cotton 
by  domestic  mills  at  the  seasonally- 
adjusted  average  rate  of  the  most  recent 
3  months  for  which  data  are  available — 
November  1996  through  January  1997. 
The  special  import  quota  identifies  a 
quantity  of  imports  that  is  not  subject  to 
the  over-quota  tariff  rate  of  a  tariff-rate 
quota.  The  quota  is  not  divided  by 
staple  length  or  by  country  of  origin. 

The  quota  does  not  affect  existing  tariff 
rates  or  phytosanitary  regulations.  The 
quota  does  not  apply  to  Extra  Long 
Staple  cotton. 

Authority:  Sec.  136,  Pub.  L.  104-127  and 
U.S.  Note  6(a),  Subchapter  m,  Chapter  99  of 
the  HTS. 

Signed  at  Washington,  DC,  on  May  27, 

1997. 

Dan  Glickman, 

Secretary. 

[FR  Doc.  97-14333  Filed  5-30-97;  8:45  ami 

BILUNG  CODE  3410-05-P 

DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection 

AGENCY:  Commodity  Credit  Corporation, 
USDA. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  intention  of  the 
Commodity  Credit  Corporation  (CCC) 
and  the  Farm  Service  Agency  (FSA)  to 
request  extension  for  and  revision  to  a 
currently  approved  collection  of 
information  in  support  of  assignment  of 
payment  and  joint  payment 
authorization.  The  assignment  of 
payment  and  joint  payment 
authorization  collection  information  is 
being  separated  from  inclusion  with 
several  other  unrelated  forms  previously 
cleared  under  OMB  0560-0004  to 
eliminate  confusion  with  other 
requirements  and  to  provide  clear 
information  specifically  for  the 
assignment  of  payment  and  joint 
payment  authorization. 

DATES:  Comments  on  this  notice  must  be 
received  on  or  before  August  1, 1997,  to 
be  assured  consideration. 

ADDITIONAL  INFORMATION  OR  COMMENTS: 
Contact  Jay  Jagolta,  Systems 
Accountant,  Financial  Management 
Division,  USDA,  FSA,  STOP  0581, 1400 


Independence  Avenue,  S.W., 

Washington,  D.C.  20250-0581,  (703) 
305-1311. 

SUPPLEMENTARY  INFORMATION: 

Title:  Assignment  of  Payment  and 
Joint  Payment  Authorization. 

OMB  Number:  New  submission. 

Expiration  Date:  June  30, 1997. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  When  a  recipient  of  a  CCC 
or  FSA  payment  chooses  to  assign  a 
payment  to  another  party,  assignor  and 
assignee  information  is  collected. 
Collection  of  this  information  must  be 
completed  in  order  to  ensure  that  the 
payment  will  be  made  to  the  proper 
entity.  FSA  collects  only  the 
information  needed  to  properly  assign 
the  payment  to  another  party. 
Requirements  from  previously  approved 
information  collections  are  unchanged. 

When  a  recipient  of  a  CCC  or  FSA 
payment  chooses  to  have  program 
payments  made  jointly  to  the  producer 
and  another  party,  joint  payee 
information  is  collected.  In  order  to 
make  program  payments  jointly,  CCC 
requires  authorization  from  the 
producer.  Collection  of  this  information 
must  be  completed  in  order  to  ensure 
that  the  payment  will  be  made  to  the 
proper  entities.  This  payment  option  is 
strictly  for  the  convenience  of  the 
producer  and  is  not  contained  in 
regulations.  FSA  collects  only  the 
information  needed  to  properly  issue 
the  joint  payment  to  the  producer  and 
another  party.  Requirements  from 
previously  approved  information 
collections  are  unchanged. 

Failure  to  obtain  assignor  and 
assignee  information  would  prevent 
CCC  or  FSA  from  making  payments  to 
assignees.  Failure  to  obtain  joint  payee 
information  would  prevent  CCC  or  FSA 
from  making  payments  jointly. 

Estimate  of  Burden:  Public  reporting 
burden  for  the  collection  of  information 
for  assignment  of  payment  is  estimated 
to  average  .167  hours  per  response  for 
CCG-36,  Assignment  of  Payment;  CCC- 
251,  Notice  of  Assignment;  CCC-252, 
Instrument  of  Assignment;  and  CCC-37, 
Joint  Payment  Authorization. 

Respondents:  Individual  producers. 

Estimated  Number  of  Respondents: 
70,900. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  11,778  hours. 

Proposed  topics  for  comment  include: 
(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
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agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency’s  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  collected;  or 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  the  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or.  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  should  be  sent  to  the  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  D.C.  20503,  and  to  Jay 
Jagolta,  Systems  Accountant,  USDA, 
Farm  Service  Agency,  Financial 
Management  Division,  STOP  0581, 1400 
Independence  Avenue,  S.W.,  . 
Washington,  D.C.  20250-0581,  (202) 
305-1311. 

Signed  at  Washington,  DC,  on  May  13, 
1997. 

Richard  O.  Newman, 

Acting  Executive  Vice  President,  Commodity 
Credit  Corporation. 

[FR  Doc.  97-14269  Filed  5-30-97;  8:45  am) 

BI  LUNG  CODE  3410-0S-P 


DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Notice  of  Request  for  Extension, 
Revision,  and  Separation  of  a 
Currently  Approved  information 
Collection 

AGENCY:  Commodity  Credit  Corporation, 
USDA. 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  intention  of  the 
Commodity  Credit  Corporation  (CCC) 
and  the  Farm  Service  Agency  (FSA)  to 
request  extension  for  the  Highly 
Erodible  Land  Conservation  and 
Wetland  Conservation  certification 
requirements  and  to  separate  from 
collections  currently  approved  under 
OMB  No.  0560-0004  which  includes 
several  other  unrelated  areas  for 
information  collection.  This  information 
is  collected  in  support  of  the 
conservation  provisions  of  Title  XU  of 
the  Food  Security  Act  of  1985,  as 
amended  by  the  Food,  Agriculture, 
Conservation,  and  Trade  Act  of  1990 
and  the  Federal  Agriculture, 
Improvement  and  Reform  Act  of  1996. 


DATES:  Comments  on  this  notice  must  be 
received  on  or  before  August  1, 1997,  to 
be  assured  consideration. 

ADDITIONAL  INFORMATION  OR  COMMENTS: 
Contact  LaVonne  Maas,  Agricultural 
Program  Specialist,  Compliance  and 
Production  Adjustment  Division,  USDA, 
FSA,  STOP  0517, 1400  Independence 
Avenue,  S.W.,  Washington,  D.C.  20250- 
0517,  (202)  720-8128. 

SUPPLEMENTARY  INFORMATION: 

Title:  Highly  Erodible  Land 
Conservation  and  Wetland  Conservation 
Certification. 

OMB  Number:  New  submission. 

Expiration  Date:  June  30, 1997. 

Type  of  Request:  Extension  and 
revision  of  that  portion  of  a  previously 
approved  information  collection  that 
relates  to  the  Highly  Erodible  Land 
Conservation  and  Wetland  Conservation 
requirements.  The  conservation 
requirements  are  being  separated  from 
inclusion  with  several  other  unrelated 
forms  to  eliminate  confusion  with  other 
requirements  and  to  provide  clear 
information  specifically  for  the 
conservation  requirements  according  to 
7  CFR  part  12. 

Abstract:  Title  XII  of  the  Food 
Security  Act  of  1985,  as  amended  by  the 
Food,  Agriculture,  Conservation,  and 
Trade  Act  of  1990  and  the  Federal 
Agriculture,  Improvement  and  Reform 
Act  of  1996  conditions  certain 
Department  of  Agriculture  (USDA) 
benefits  on  compliance  with  certain 
requirements  relating  to  highly  erodible 
lands  and  wetlands.  Rules  governing 
those  requirements  are  codified  in  7 
CFR  Part  12.  In  order  to  ensure  that 
persons  who  request  benefits  subject  to 
the  conservation  restrictions  get 
technical  assistance  needed  and  are 
informed  regarding  the  compliance 
requirements  on  their  land,  information 
is  collected  with  regard  to  their 
intended  activities  on  their  land  that 
could  affect  their  eligibility  for 
requested  USDA  benefits.  Once 
technical  determinations  are  made, 
producers  are  required  to  certify  that 
they  will  comply  with  the  conservation 
requirements  on  their  land  to  maintain 
their  eligibility. 

Persons  may  request  that  certain  * 
activities  be  exempt  according  to 
provisions  of  the  statute.  Information  is 
collected  from  those  who  seek  these 
exemptions  for  the  purpose  of 
evaluating  whether  the  exempted 
conditions  will  be  met. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .22  hours  per 
response. 

Respondents:  Individual  producers. 


Estimated  Number  of  Respondents: 
506,350. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  109,477  hours. 

Proposed  topics  for  comment  include: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency’s  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  collected;  or 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  the  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  should  be  sent  to  the  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  D.C.  20503  and  to  LaVonne 
Maas,  Agricultural  Program  Specialist, 
USDA-Farm  Service  Agency- 
Compliance  and  Production  Adjustment 
Division,  STOP  0517, 1400 
Independence  Avenue,  S.W., 
Washington,  D.C.  20250-0517,  (202) 
720-8128. 

Signed  at  Washington,  DC,  on  May  13, 
1997. 

Richard  O.  Newman, 

Acting  Executive  Vice  President,  Commodity 
Credit  Corporation. 

(FR  Doc.  97-14270  Filed  5-30-97;  8:45  am] 

BILLING  CODE  3410-05-P 

DEPARTMENT  OF  AGRICULTURE 

Farm  Service  Agency 

Notice  of  Request  for  Extension  and  1 
Revision  of  a  Currently  Approved 
Information  Collection 

AGENCY:  Farm  Service  Agency,  USDA. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,. this 
notice  announces  the  intention  of  Farm 
Service  Agency  (FSA)  to  request 
extension  for  and  revision  to  the  Power 
of  Attorney  and  Power  of  Attorney  for 
Husband  and  Wife  provisions.  This 
information  is  collected  in  support  of 
programs  administered  by  FSA.  The 
Power  of  Attorney  collection 
information  is  being  separated  from 
inclusion  with  several  other  unrelated 
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forms  previously  cleared  under  OMB 
0560-0004  to  eliminate  confusion  with 
other  requirements  and  to  provide  clear 
information  specifically  for  the 
authorization  of  Power  of  Attorney. 
DATES:  Comments  on  this  notice  must  be 
received  on  or  before  August  1, 1997  to 
be  assured  consideration. 

ADDITIONAL  INFORMATION  OR  COMMENTS: 
Contact  Joanne  Franta,  Agricultural 
Program  Specialist,  Compliance  and 
Production  Adjustment  Division,  USDA, 
FSA,  STOP  0517, 1400  Independence 
Avenue,  S.W.,  Washington,  D.C.  20250- 
0517,  (202)720-5103. 

SUPPLEMENTARY  INFORMATION  OR 
COMMENTS: 

Title:  Power  of  Attorney. 

OMB  Number:  0560-0004. 

Expiration  Date:  June  30, 1997. 

Type  of  Request:  Extension  and 
revision  of  a  currently  approved 
information  collection. 

Abstract:  Producers  may  file  Power  of 
Attorney  information  authorizing 
someone  to  act  for  the  producer  under 
a  variety  of  programs  administered  by 
FSA.  A  Power  of  Attorney  form  is 
completed  once  and  remains  in  full 
force  and  effect  until  written  notice  of 
its  revocation  has  been  duly  served 
upon  FSA.  This  one-time  collection 
supports  all  FSA  requirements  for 
Power  of  Attorney  authorization.  The 
authority  granted  by  a  Power  of 
Attorney  is  valid  in  all  counties  of  the 
United  States  unless  otherwise  noted. 
Completion  of  a  Power  of  Attorney  form 
grants  the  attorney  authority  to  act  with 
respect  to  actions  involving  FSA.  The 
Power  of  Attorney,  Form  FSA-211, 
grants  to  the  attorney  full  authority  with 
respect  to  programs  and  records  to 
complete  FSA  transactions(s).  Such 
programs  and  records  for  which  a  Power 
of  Attorney  may  be  used  are  determined 
by  FSA.  The  Form  FSA-211-1  is  used 
by  one  spouse  to  grant  signing  authority 
for  another  for  such  programs  and 
records  as  determined  by  FSA.  These 
forms  provide  a  service  to  producers 
who  are  not  always  able  to  be  present 
to  sign  documents.  They  save  the 
producers  the  legal  fees  associated  with 
obtaining  a  power  of  attorney  and 
protect  the  government  and  producers 
from  an  unauthorized  individual 
signing  on  behalf  of  the  producer. 

Estimate  of  Burden.  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  15  minutes  per 
response  for  either  the  FSA-211  or 
FSA-211-1. 

FSA-211,  Power  of  Attorney: 

Respondents:  Individual  producers. 

Estimated  Number  of  Respondents: 
500,000. 


Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  125,000  hours. 

FSA-211-1,  Power  of  Attorney  for 
Husband  and  Wife: 

Respondents:  Spouse. 

Estimated  Number  of  Respondents: 

100,000. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  25,000  hours. 

Proposed  topics  for  comment  include: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency’s  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  collected;  or 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  the  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  should  be  sent  to  the  Desk 
officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington  D.C.  20503,  and  to  Joanne 
Franta,  Agricultural  Program  Specialist, 
USDA,  Farm  Service  Agency, 
Compliance  and  Production  Adjustment 
Division,  STOP  0517, 1400 
Independence  Avenue,  S.W., 
Washington,  D.C.  20250-0517,  (202) 
720-5103. 

Signed  at  Washington,  DC,  on  May  13, 
1997. 

Richard  O.  Newman, 

Acting  Executive  Vice  President.  Commodity 
Credit  Corporation. 

(FR  Doc.  97-14268  Filed  5-30-97;  8:45  am] 

BI  LUNG  CODE  3410-06-P 

DEPARTMENT  OF  AGRICULTURE 

Food  and  Consumer  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request— Reaching  the 
Working  Poor  and  Poor  Elderly 

AGENCY:  Food  and  Consumer  Service, 
USDA. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Food  and 
Consumer  Service’s  intention  to  request 


Office  of  Management  and  Budget 
approval  of  the  Reaching  the  Working 
Poor  and  Poor  Elderly  Study  data 
collection. 

DATES:  Written  comments  on  this  notice 
must  be  received  by  August  1, 1997. 
ADDRESSES:  Comments  are  invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necesshry  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  proposed  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality,  utility 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to: 
Michael  E.  Fishman,  Acting  Director, 
Office  of  Analysis  and  Evaluation,  Food 
and  Consumer  Service,  U.S.  Department 
of  Agriculture,  3101  Park  Center  Drive, 
Alexandria,  VA  22302. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  Office  of  Management  and  Budget 
(OMB)  approval.  All  comments  will  also 
become  a  matter  of  public  record. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  proposed  information 
collection  forms  should  be  directed  to 
Michael  E.  Fishman,  (703)  305-2017. 

SUPPLEMENTARY  INFORMATION: 

Title:  Reaching  the  Working  Poor  and 
Poor  Elderly. 

OMB  Number:  Not  yet  assigned. 

Expiration  Date:  Not  applicable. 

Type  of  Request:  New  collection  of 
information. 

Abstract:  The  Food  Stamp  Program 
(FSP)  is  designed  to  provide  assistance 
to  all  financially  needy  persons. 
However,  a  substantial  number  of  those 
eligible  for  food  stamps  do  not  receive 
them.  Most  households  that  are  eligible 
for  food  stamps  but  do  not  participate  in 
the  program  foil  into  one  of  two  groups: 
households  with  earnings,  and 
households  with  elderly  members.  Only 
about  one-half  of  eligible  working 
households  and  one-third  of  eligible 
households  with  elderly  participate  in 
the  FSP.  The  Food  and  Consumer 
Service  is  conducting  a  study  of  the 
reasons  for  nonparticipation  by  the 
working  poor  and  poor  elderly. 

The  study  involves  the  development 
and  testing  of  questionnaires  about  FSP 
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nonparticipation  to  be  administered  to 
both  FSP  participants  and  FSP-eligible 
nonparticipants  who  are  working  poor 
or  poor  elderly.  Eight  questionnaire 
versions  and  a  screening  interview  will 
be  pre-tested  through  this  study;  the 
refined  instruments  may  be  fielded 
under  a  separate,  later  effort. 

Affected  Public:  Working  poor  and 
elderly  poor  food  stamp  participants 
and  nonparticipants. 

Estimated  Number  of  Respondents: 
Two  hundred  sixty-eight  (268)  FSP- 
eligible  nonparticipants  who  are  either 
working  poor  or  elderly  poor  will  be 
identified  through  telephone  screening 
of  a  random-digit-dialing  sample  of 
households  with  phones,  and  half  will 
be  administered  a  short  version  of  the 
eligible  nonparticipant  questionnaire 
and  half  will  be  administered  a  long 
version.  To  identify  these  268  eligible 
nonparticipants,  a  screening  interview 
will  be  administered  to  an  estimated 
8,375  people.  A  sample  of  132  current 
program  participants  who  are  either 
working  poor  or  poor  elderly  will  be 
identified  from  program  administrative 
records  or  random-digit-dialing 
screening,  and  half  will  be  administered 
a  short  version  of  the  participant 
questionnaire  and  half  will  be 
administered  a  long  version.  Brief 
screening  interviews  will  be 
administered  to  an  estimated  155  people 
to  identify  the  sample  of  132 
participants.  The  total  number  of 
respondents  to  screening  interviews  will 
be  8,530  and  the  total  number  of 
respondents  to  questionnaires  will  be 
400. 

Estimated  Time  per  Response:  The 
screening  interview  for  eligible 
nonparticipants  averages  5  minutes 
each,  and  die  screening  interview  for 
participants  averages  1.5  minutes  each. 
Long  questionnaires  average  30  minutes 
each,  and  short  questionnaires  average 
15  minutes  each. 

Estimated  Total  Annual  Burden  on 
Respondents:  853  hours. 

Dated:  May  21, 1997. 

William  E.  Ludwig, 

Administrator,  Food  and  Consumer  Service. 
[FR  Doc.  97-14290  Filed  5-30-97;  8:45  am] 
BILLING  CODE  3410-30-U 

DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

[Docket  No.  97-039N] 

Exemption  for  Retail  Stores; 
Adjustment  of  Dollar  Limitations 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 


ACTION:  Notice. 


SUMMARY:  FSIS  has  increased  the 
limitation  on  annual  sales  of  meat  and 
poultry  products  by  retail  stores  exempt 
from  Federal  inspection.  The  dollar 
limitation  for  poultry  products  has  been 
increased  from  $35,700  to  $37,900  for 
calendar  year  1997;  the  dollar  limitation 
for  meat  products  has  been  increased 
from  $38,900  to  $40,300  for  calendar 
year  1997.  These  increases  conform 
with  price  changes  for  meat  and  poultry 
products  indicated  by  the  Consumer 
Price  Index. 

EFFECTIVE  DATE:  June  2,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Stolfa,  Assistant  Deputy 
Administrator,  Regulations  and 
Inspection,  Food  Safety  and  Inspection 
Service,  (202)  205-0699. 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  the  regulations  in  9  CFR 
303.1(d)  and  381.10(d),  FSIS  exempts 
certain  retail  stores  from  routine  Federal 
inspection  of  meat  and  poultry 
products.  Whether  a  retail  store 
qualifies  for  an  exemption  depends,  in 
part,  upon  the  percentage  and  volume  of 
trade  in  meat  and  poultry  products  it 
conducts  with  non-household 
consumers  (hotels,  restaurants,  or 
similar  institutions).  The  regulations 
state  in  dollars  the  maximum  amount  of 
meat  and  poultry  products  a  retail  store 
may  sell  to  non-household  consumers  if 
that  store  is  to  remain  exempt  from 
inspection. 

FSIS  adjusts  the  dollar  limitation 
during  the  first  quarter  of  each  calendar 
year  if  the  Consumer  Price  Index, 
published  by  the  Bureau  of  Labor 
Statistics,  indicates  at  least  a  $500 
increase  or  decrease  in  the  price  of  the 
same  volume  of  product  during  the 
previous  year.  FSIS  publishes  a  notice 
of  the  adjusted  dollar  limitation  in  the 
Federal  Register. 

The  Consumer  Price  Index  for  1996 
indicates  an  average  annual  price 
increase  in  meat  products  of  3.5  percent 
and  an  average  annual  price  increase  in 
poultry  products  of  6.2  percent.  When 
rounded  off  to  the  nearest  $100,  the 
price  increase  for  meat  products 
amounts  to  $1,400  and  the  price 
increase  for  poultry  products  amounts 
to  $2,200.  Prices  of  meat  and  poultry, 
therefore,  have  changed  in  excess  of 
$500.  Accordingly,  in  accordance  with 
§§303.1(d)(2)(iii)(b)  and 
381.10(d)(2)(iii)(b)  of  the  regulations, 
FSIS  has  increased  the  dollar  limitation 
of  permitted  sales  of  meat  products  from 
$38,900  to  $40,300  and  raised  the  dollar 


limitation  of  permitted  sales  for  poultry 
products  from  $35,700  to  $37,900. 

Done  in  Washington,  DC,  May  28, 1997. 
Thomas  ).  Billy, 

Administrator,  Food  Safety  Inspection 
Service. 

(FR  Doc.  97-14320  Filed  5-30-97;  8:45  am] 
BILUNG  CODE  3410-OM-P 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

[Docket  No.  97-040N] 

Codex  Alimentarius:  Sessions  of  the 
Executive  Committee  and  the  Codex 
Alimentarius  Commission 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Notice,  public  meeting. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  of  the 
Department  of  Agriculture  (USDA);  the 
Food  and  Drug  Administration  (FDA)  of 
the  Department  of  Health  and  Human 
Services  (HHS);  and  the  Environmental 
Protection  Agency  (EPA)  are  sponsoring 
a  public  meeting  on  June  4, 1997.  The 
purpose  of  this  meeting  is  to  provide 
information  and  receive  public 
comments  on  agenda  items  to  be 
discussed  at  the  Forty-fourth  Session  of 
the  Executive  Committee  of  the  Codex 
Alimentarius  Commission,  and  the 
Twenty-second  Session  of  the  Codex 
Alimentarius  Commission  which  will  be 
held  in  Geneva,  Switzerland,  from  June 
19-20, 1997,  and  June  23-28, 1997, 
respectively. 

DATES:  The  public  meeting  will  be  held 
on  Wednesday,  June  4, 1997,  from  9:30 
am  to  12:00  pm. 

ADDRESSES:  The  public  meeting  will  be 
held  at  the  Holiday  Inn  in  Franklin 
Square,  1155  14th  Street,  NW  (at 
Massachusetts  Avenue)  Washington,  DC 
20005;  telephone  (202)  737-1200. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Patrick  J.  Clerkin,  Director,  U.S.  Codex 
Office,  FSIS,  Room  311  West  End  Court, 
1255  22nd  Street,  NW,  Washington,  DC 
20250-3700;  telephone  (202)  418-8852; 
Fax:  (202)  418-8865. 

SUPPLEMENTARY  INFORMATION: 
Background 

Codex  was  established  in  1962  by  two 
United  Nations  organizations,  the  Food 
and  Agriculture  Organization  and  the 
World  Health  Organization.  Codex  is  the 
major  international  organization  for 
encouraging  fair  international  trade  in 
food  and  protecting  the  health  and 
economic  interests  of  consumers. 
Through  adoption  of  food  standards. 
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codes  of  practice,  and  other  guidelines 
developed  by  its  committees,  and  by 
promoting  their  adoption  and 
implementation  by  governments,  Codex 
seeks  to  ensure  that  the  world’s  food 
supply  is  sound,  wholesome,  free  from 
adulteration,  and  informatively  labeled. 
In  the  United  States,  USDA,  FDA,  and 
EPA  coordinate  the  domestic  agenda  of 
U.S.  Codex  as  the  U.S.  representative  to 
the  Codex  Alimentarius  Commission. 
The  Commission  meets  biennially.  The 
Executive  Committee  serves  as  the 
executive  organ  of  Codex  between 
meetings  of  die  Commission. 

Issues  to  be  Discussed  at  the  Meeting 

The  following  specific  agenda  items 
for  the  Commission  will  be  discussed 
during  the  public  meeting  on  June  4, 
1997: 

1.  Adoption  of  the  agenda. 

2.  Election  of  officers  of  the 
Commission  and  appointment  of 
regional  coordinators. 

3.  Report  by  the  chairperson  on  the 
forty-third  and  forty-fourth  sessions  of 
the  Executive  Committee. 

4.  Reports  by  coordinators  on  regional 
activities. 

5.  Report  on  the  financial  situation  of 
the  Joint  FAO/WHO  Food  Standards 
Programme  for  1996/97  and  1998/99. 

6.  Consideration  of  amendments  to 
the  procedural  manual  of  the  Codex 
Alimentarius  Commission. 

7.  Consideration  of  draft  standards 
and  related  texts. 

8.  Consideration  of  proposals  to 
elaborate  new  standards  and  or  related 
texts  and  other  matters  arising  from 
reports  of  Codex  Committees. 

9.  Involvement  of  non-governmental 
organizations  in  the  work  of  the  Codex 
Alimentarius  Commission. 

10.  The  application  of  risk  analysis 
principles  in  Codex. 

11.  Matters  relating  to  the 
implementation  of  the  WTO  Agreement 
on  the  Application  of  Sanitary  and 
Phytosanitary  Measures  and  the 
Agreement  on  Technical  Barriers  to 
Trade. 

12.  Consideration  of  the  draft 
medium-term  plan  for  1998  to  2002. 

13.  Designation  of  host  governments 
for  Codex  Committees. 

14.  Other  business. 

15.  Adoption  of  report. 

Work  of  the  Executive  Committee 
relates  to  the  same  matters  that  will  be 
deliberated  by  the  Commission.  This 
work  will  also  be  discussed  in  the  June 
4, 1997,  meeting.  Draft  U.S.  positions  on 
agenda  items  in  these  Codex  sessions 
will  be  available  at  the  June  4, 1997 
meeting. 


Done  at  Washington,  DC  on:  May  28, 1997. 
Thomas  J.  Billy, 

Administrator. 

[FR  Doc.  97-14312  Filed  5-28-97;  3:44  pm) 
BILUNG  CODE  3410-DM-P 

DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Giant  Multi-Resource  Management 
Project,  Placer  County,  CA 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice;  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  U.S.  Department  of 
Agriculture,  Forest  Service  will  prepare 
an  environmental  impact  statement 
(EIS)  for  proposed  timber  harvest, 
plantation  thinning,  wildlife  habitat 
improvement  projects,  creation  of  an 
interpretive  trail,  planting  riparian 
vegetation,  closing  of  dispersed  camping 
sites,  decommissioning  of  roads, 
creation  of  scenic  overlooks,  and 
seasonal  road  closures  for  wildlife 
protection  within  the  North  Shirttail 
Canyon  watershed  in  accordance  with 
the  requirements  of  36  CFR  219.19.  It  is 
located  in  all  or  part  of  section  4,  5,  6, 

7,  8,  9,  10,  16, 17,  and  18,  TSN,  RllE 
and  portions  of  sections  12, 13,  and  24, 
T15N,  R10E,  Placer  County,  MDM,  CA 
The  agency  invites  comments  and 
suggestions  on  the  scope  of  the  analysis. 
In  addition,  the  agency  gives  notice  of 
the  full  environmental  analysis  and 
decision-making  process  that  will  occur 
on  the  proposal  so  that  interested  and 
affected  people  are  aware  of  how  they 
may  participate  and  contribute  to  the 
final  decision. 

OATES:  Comments  should  be  made  in 
writing  and  received  by  June  23, 1997. 
ADDRESSES:  Written  comments 
concerning  the  project  should  be 
directed  to  Rich  Johnson,  District 
Ranger,  Foresthill  Ranger  District,  22830 
Foresthill  Road,  Foresthill  CA  95631. 
FOR  FURTHER  INFORMATION  CONTACT: 

John  Bradford,  Environmental 
Coordinator,  Foresthill  Ranger  District, 
Foresthill,  CA  95631,  telephone  (916) 
478-6254. 

SUPPLEMENTARY  INFORMATION:  The  Giant 
Analysis  Area  is  located  in  the  North 
Shirttail  Canyon  watershed.  It  lies 
primarily  east  of  Sugar  Pine  Reservoir, 
west  of  Humbug  Canyon,  north  of  Big 
Reservoir,  and  south  of  the  North  Fork 
American  River. 

In  preparing  the  environmental 
impact  statement,  the  Forest  Service 
will  identify  and  analyze  a  range  of 
alternatives  that  address  the  issues 
developed  for  this  area.  One  of  the 


alternatives  will  be  no  treatment. 

Another  alternative  will  implement  all 
of  the  actions  being  proposed.  It  also 
means  that  the  needs  of  people  and 
environmental  values  will  be 
considered  in  a  such  way  that  this  area 
will  represent  a  diverse,  healthy, 
productive,  and  sustainable  ecosystem. 

The  proposed  actions  include: 

(1)  Commercial  timber  harvesting  on 
approximately  1100  acres  of  plantations 
and  natural  stands. 

(2)  Creation  of  two  scenic  overlooks, 
one  near  Sugar  Pine  Reservoir  and  one 
near  the  North  Fork  American  River. 

(3)  Wildlife  habitat  improvement 
through  thinning  of  black  oak  clumps 
and  through  burning  or  masticating  of 
shrubfields. 

(4)  Closing  six  dispersed  camping 
sites  to  restore  riparian  habitat  and 
restore  potential  red-legged  frog  habitat. 

(5)  Protect  deer  winter  range  by 
installing  gates  and  implementing  a 
seasonal  road  closure. 

(6)  Restore  native  riparian  vegetation 
in  conifer  plantations  through  planting 
riparian  species. 

(7)  Establish  a  V*  mile  long 
interpretive  trail  along  North  Shirttail 
Canyon. 

(8)  Precommercial  thin  in  conifer 
plantations  using  chain  saw  and  track¬ 
laying  masticating  machines  on 
approximately  580  acres. 

(9)  Prune  plantation  trees  on 
approximately  350  acres.  Public 
participation  will  be  important  during 
the  analysis,  especially  during  the 
review  of  the  Draft  Environmental 
Impact  Statement.  The  Forest  Service  is 
seeking  information,  comments,  and 
assistance  from  Federal,  State,  and  local 
agencies  and  other  individuals  or 
organizations  who  may  be  interested  in 
or  affected  by  the  proposed  action.  This 
input  will  be  used  in  preparation  of  the 
draft  environmental  impact  statement 
(DEIS).  The  scoping  process  includes: 

1.  Identifying  potential  issues. 

2.  Identifying  issues  to  be  analyzed  in 
depth. 

3.  Eliminating  insignificant  issues  or 
those  which  have  been  covered  by  a 
relevant  previous  environmental 
analysis. 

4.  Exploring  additional  alternatives. 

5.  Identifying  potential  environmental 
effects  of  the  proposed  action  and 
alternatives  (i.e.,  direct,  indirect,  and 
cumulative  effects  and  connected 
actions). 

The  following  list  of  issues  has  been 
identified  through  initial  scoping: 

(1)  to  what  extent  will  harvesting 
affect  water  quality? 

(2)  What  affect  will  timber  harvesting 
have  on  the  Off-Highway  Vehicle  (OHV) 
trail  system  in  the  project  area.? 
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(3)  To  what  extent  can  forest  health  be 
improved  within  the  project  area?  In 
addition,  what  level  of  timber 
commodities  could  result  from  forest 
health  improvement  projects? 

(4)  To  what  extent  will  the  view  from 
Sugar  Pine  Reservoir  be  affected?  What 
will  the  visual  character  be  resulting 
from  the  proposed  activities? 

(5)  What  affect  will  the  proposed 
activities  have  on  long-term  soil 
productivity? 

(6)  to  what  extent  will  air  quality  in 
the  Sacramento  Valley  be  affected  by 
proposed  activities? 

(7)  What  affect  will  including  harvest 
of  <10"  diameter  trees  have  on  the 
potential  to  sell  harvested  trees  in  a 
commercial  timber  sale? 

Comments  from  other  Federal,  State, 
and  local  agencies,  organizations,  and 
individuals  who  may  be  interested  in,  or 
affected  by  the  decision,  are  encouraged 
to  identify  other  significant  issues. 

Public  participation  will  be  solicited 
through  mailing  letters  to  potentially 
interested  or  affected  mining  claim 
owners,  private  land  owners,  and 
special  use  permittees  on  the  Foresthill 
Ranger  District;  posting  information  in 
local  towns;  and  mailing  letters  to  local 
timber  industries,  politicians,  school 
boards,  county  supervisors,  and 
environmental  groups.  Continued 
participation  will  be  emphasized 
through  individual  contacts.  Public 
meetings  used  as  a  method  of  public 
involvement  during  preparation  and 
review  of  the  draft  environmental 
impact  statement  will  be  announced  in 
newspapers  of  general  circulation  in  the 
geographic  area  of  such  meetings  well  in 
advance  of  scheduled  dates. 

The  comment  period  on  the  draft  EIS 
will  be  45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
■  related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer’s  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  until  after  completion  of  the 
final  EIS  may  be  waived  or  dismissed  by 
the  courts.  City  of  Angoon  v.  Hodel,  803 
F.2d  1016, 1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages  Inc.  v.  Harris,  490 
F.  Supp.  1334, 1338  (E.D.  Wis.  1980). 


Because  of  the  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45  day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  EIS.  Comments 
may  also  address  the  adequacy  of  the 
draft  EIS  or  the  merits  of  the  alternatives 
formulated  and  discussed  in  the 
statement.  Reviewers  may  wish  to  refer 
to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

The  draft  EIS  is  expected  to  be 
available  for  public  review  by  the  end 
of  July,  1997.  The  final  EIS  is  expected 
to  be  available  by  the  end  of  September, 
1997. 

The  responsible  official  is  John  H. 
Skinner,  Forest  Supervisor,  Tahoe 
National  Forest,  PO  Box  6003,  Nevada 
City,  CA  95959. 

Dated:  May  16, 1997. 

John  H.  Skinner, 

Forest  Supervisor. 

[FR  Doc.  97-14231  Filed  5-30-97;  8:45  am] 

BI  LUNG  CODE  3410-11-M 

DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

Opportunity  for  Designation  in  the 
Fostoria  (OH),  Pocatello  (ID),  Lewiston 
(ID),  and  Utah  Areas 

AGENCY:  Grain  Inspection,  Packers  and 
Stockyards  Administration  (GIPSA). 
ACTION:  Notice. 

SUMMARY:  The  United  States  Grain 
Standards  Act,  as  amended  (Act), 
provides  that  official  agency 
designations  will  end  not  later  than 
triennially  and  may  be  renewed.  The 
designations  of  Fostoria  Grain 
Inspection,  Inc.  (Fostoria),  Idaho  Grain 
Inspection  Service,  Inc.  (Pocatello), 
Lewiston  Grain  Inspection  Service,  Inc. 
(Lewiston),  and  the  Utah  Department  of 
Agriculture  will  end  November  30, 
1997,  according  to  the  Act.  GIPSA  is 
asking  persons  interested  in  providing 
official  services  in  the  Fostoria, 


Pocatello,  Lewiston,  and  Utah  areas  to 
submit  an  application  for  designation. 
DATES:  Applications  must  be 
postmarked  or  sent  by  telecopier  (FAX) 
on  or  before  July  1, 1997. 

ADDRESSES:  Applications  must  be 
submitted  to  USDA,  GEPSA,  Janet  M. 

Hart,  Chief,  Review  Branch,  Compliance 
Division,  STOP  3604, 1400 
Independence  Avenue,  S.W., 
Washington,  DC  20250-3604. 
Applications  may  be  submitted  by  FAX 
on  202-690-2755.  If  an  application  is 
submitted  by  FAX,  GEPSA  reserves  the 
right  to  request  an  original  application. 
All  applications  will  be  made  available 
for  public  inspection  at  this  address 
located  at  1400  Independence  Avenue, 
S.W.,  during  regular  business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  M.  Hart,  telephone  202-720-8525. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

Section  7(0(1)  of  the  Act  authorizes 
GIPSA’s  Administrator  to  designate  a 
qualified  applicant  to  provide  official 
services  in  a  specified  area  after 
determining  that  the  applicant  is  better 
able  than  any  other  applicant  to  provide 
such  official  services.  GIPSA  designated 
Fostoria,  main  office  located  in  Fostoria, 
Ohio;  Pocatello,  main  office  located  in 
Pocatello,  Idaho;  Lewiston,  main  office 
located  in  Lewiston,  Idaho;  and  Utah, 
main  office  located  in  Ogden,  Utah,  to 
provide  official  inspection  services 
under  the  Act  on  December  1, 1994. 

Section  7(g)(1)  of  the  Act  provides 
that  designations  of  official  agencies 
shall  end  not  later  than  triennially  and 
may  be  renewed  according  to  the 
criteria  and  procedures  prescribed  in 
Section  7(f)  of  the  Act.  The  designations 
of  Fostoria,  Pocatello,  Lewiston,  and 
Utah  end  on  November  30, 1997, 
according  to  the  Act. 

Pursuant  to  Section  7(f)(2)  of  the  Act, 
the  following  geographic  area,  in  the 
State  of  Ohio,  is  assigned  to  Fostoria. 

Bounded  on  the  North  by  the  northern 
and  eastern  Fulton  County  lines;  the 
eastern  Henry  County  line;  the  northern 
and  eastern  Wood  County  lines;  the 
northern  Sandusky  County  line  east  to 
State  Route  590; 

Bounded  on  the  East  by  State  Route 
590  south  to  Seneca  County;  the 
northern  Seneca  County  line  east  to 
State  Route  53;  State  Route  53  south  to 
Wyandot  County;  the  northern  Wyandot 
County  line;  the  northern  Crawford 


29708 


Federal  Register  /  Vol.  62,  No.  105  /  Monday,  June  2,  1997  /  Notices 


County  line  east  to  State  Route  19;  State 
Route  19  south  to  U.S.  Route  30; 

Bounded  on  the  South  by  U.S.  Route 
30  west  to  the  western  Hancock  County 
line;  and 

Bounded  on  the  West  by  the  western 
Hancock  County  line;  the  southern 
Henry  County  line  west  to  State  Route 
108;  State  Route  108  north  to  U.S.  Route 
24;  U.S.  Route  24  southwest  to  the 
Henry  County  line;  the  western  Henry 
and  Fulton  County  lines. 

Pursuant  to  Section  7(f)(2)  of  the  Act, 
the  following  geographic  area,  in  the 
State  of  Idaho,  is  assigned  to  Pocatello. 

The  southern  half  of  the  State  of  Idaho 
up  to  the  northern  boundaries  of 
Adams,  Valley,  and  Lemhi  Counties. 

Pursuant  to  Section  7(f)(2)  of  the  Act, 
the  following  geographic  area,  in  the 
State  of  Idaho,  is  assigned  to  Lewiston. 

The  northern  half  of  the  State  of  Idaho 
down  to  the  northern  boundaries  of 
Adams,  Valley,  and  Lemhi  Counties. 

Pursuant  to  Section  7(f)(2)  of  the  Act, 
the  following  geographic  area,  the  entire 
State  of  Utah,  is  assigned  to  Utah. 

Interested  persons,  including  Fostoria, 
Pocatello,  Lewiston,  and  Utah,  are 
hereby  given  the  opportunity  to  apply 
for  designation  to  provide  official 
services  in  the  geographic  areas 
specified  above  under  the  provisions  of 
Section  7(f)  of  the  Act  and  section 
800.196(d)  of  the  regulations  issued 
thereunder.  Designation  in  the  Fostoria, 
Pocatello,  Lewiston,  and  Utah  areas  is 
for  the  period  beginning  December  1, 
1997,  and  ending  November  30,  2000. 
Persons  wishing  to  apply  for 
designation  should  contact  the 
Compliance  Division  at  the  address 
listed  above  for  forms  and  information. 

Applications  and  other  available 
information  will  be  considered  in 
determining  which  applicant  will  be 
designated. 

Authority:  Pub.  L.  94-582, 90  Stat.  2867, 
as  amended  (7  U.S.C.  71  et  seq.) 

Dated:  May  20, 1997. 

Neil  E.  Porter, 

Director,  Compliance  Division. 

(FR  Doc.  97-13975  Filed  5-30-97;  8:45  am) 
BILUNG  CODE  3410-EN-F 

DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

Designations  for  the  Jamestown  (ND), 
Sioux  City  (IA),  and  Tischer  (IA),  Areas 

AGENCY:  Crain  Inspection,  Packers  and 
Stockyards  Administration  (GIPSA). 
ACTION:  Notice. 


SUMMARY:  GIPSA  announces  the 
designation  of  Grain  Inspection,  Inc. 
(Jamestown),  Sioux  City  Inspection  and 
Weighing  Service  Company  (Sioux 
City),  and  A.  V.  Tischer  and  Son,  Inc. 
(Tischer),  to  provide  official  services 
under  the  United  States  Grain  Standards 
Act,  as  amended  (Act). 

EFFECTIVE  DATE:  June  1, 1997. 

ADDRESSES:  USDA,  GIPSA,  Janet  M. 

Hart,  Chief,  Review  Branch,  Compliance 
Division,  STOP  3604, 1400 
Independence  Avenue,  S.W., 
Washington,  DC  20250-3604. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  M.  Hart,  telephone  202-720-8525. 

SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  January  2, 1997,  Federal 
Register  (62  FR  91),  GIPSA  asked 
persons  interested  in  providing  official 
services  in  the  geographic  areas 
assigned  to  Jamestown,  Sioux  City,  and 
Tischer  to  submit  an  application  for 
designation.  Applications  were  due  by 
January  31, 1997.  Jamestown,  Sioux 
City,  and  Tischer,  the  only  applicants, 
each  applied  for  designation  to  provide 
official  services  in  the  entire  area 
currently  assigned  to  them. 

Since  Jamestown,  Sioux  City,  and 
Tischer  were  the  only  applicants  for  the 
respective  areas,  GIPSA  did  not  ask  for 
comments  on  the  applicants. 

GIPSA  evaluated  all  available 
information  regarding  the  designation 
criteria  in  Section  7(f)(1)(A)  of  the  Act; 
and  accordiqg  to  Section  7(f)(1)(B), 
determined  that  Jamestown,  Sioux  City, 
and  Tischer  are  able  to  provide  official 
services  in  the  geographic  areas  for 
which  they  applied.  Effective  July  1, 
1997,  and  ending  June  30,  2000,  Sioux 
City  and  Tischer  are  designated  to 
provide  official  services  in  the 
geographic  areas  specified  in  the 
January  2, 1997,  Federal  Register. 
Effective  August  1, 1997,  and  ending 
June  30,  2000,  Jamestown  is  designated 
to  provide  official  Services  in  the 
geographic  area  specified  in  the  January 
2, 1997,  Federal  Register. 

Interested  persons  may  obtain  official 
services  by  contacting  Jamestown  at 
701-252-1290,  Sioux  City  at  712-255- 
8073,  and  Tischer  at  515-955-7012. 

AUTHORITY:  Pub.  L.  94-582,  90  Stat  2867, 
as  amended  (7  U.S.C.  71  et  seq.) 


Dated:  May  20, 1997. 

Neil  E.  Porter, 

Director,  Compliance  Division. 

(FR  Doc.  97-13976  Filed  5-30-97;  8:45  am] 
BILUNG  CODE  3410-EN-F 

DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

West  Maricopa  Watershed,  Maricopa 
County,  Arizona 

AGENCY:  Natural  Resources 
Conservation  Service. 

ACTION:  Notice  of  a  Finding  of  No 
Significant  Impact. 

SUMMARY:  Pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  Part  1500);  and  the  Natural 
Resources  Conservation  Service 
Guidelines  (7  CFR  Part  650);  the  Natural 
Resources  Conservation  Service,  U.S. 
Department  of  Agriculture,  gives  notice 
that  an  environmental  impact  statement 
is  not  being  prepared  for  die  West 
Maricopa  Watershed,  Maricopa  County, 
Arizona. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Somerville,  State 
Conservationist,  Natural  Resources 
Conservation  Service,  3003  North 
Central  Avenue,  Suite  800,  Phoenix,  AZ 
85012,  telephone  (602)  280-8801. 
SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  Based  on  evidence 
presented,  Michael  Somerville,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  proposes  to  reduce  the 
potential  for  water  quality  impairment 
of  the  regional  aquifer. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  Copies  of  the  FONSI 
are  available  to  fill  single  copy  requests 
at  the  above  address.  Basic  data 
developed  during  the  environmental 
assessment  are  on  file  and  may  be 
reviewed  by  contacting  Wayne  Killgore, 
Assistance  State  Conservationist  for 
Water  Resources,  at  the  above  address. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
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taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904,  Watershed  Protection  and  Flood 
Prevention,  and  is  subject  to  the  provisions 
of  Executive  Order  12372,  which  requires 
intergovernmental  consultation  with  State 
and  local  officials.) 

Michael  Somerville, 

State  Conservationist. 

[FR  Doc.  97-14236  Filed  5-30-97;  8:45  am] 
BILLING  CODE  3410-18-M 


ASSASSINATION  RECORDS  REVIEW 
BOARD 

Sunshine  Act  Meeting 

DATE:  June  9-10, 1997. 

PLACE:  ARRB,  600  E  Street,  NW., 
Washington,  DC. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Review  and  Accept  Minutes  of 
Closed  Meeting. 

2.  Review  of  Assassination  Records. 

3.  Other  Business. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Eileen  Sullivan,  Assistant  Press  and 


Public  Affairs  Officer,  600  E  Street, 
NW.,  Second  Floor,  Washington,  DC 
20530.  Telephone:  (202)  724-0088;  Fax: 
(202)  724-0457. 

David  G.  Marwell, 

Executive  Director. 

(FR  Doc.  97-14407  Filed  5-29-97;  11:14  am] 
BILUNG  CODE  8118-C1-P 


DEPARTMENT  OF  COMMERCE 

Economic  Development 
Administration 

Notice  of  Petitions  by  Producing  Firms 
for  Determination  of  Eligibility  To 
Apply  for  Trade  Adjustment 
Assistance 

AGENCY:  Economic  Development 
Administration  (EDA). 

ACTION:  To  give  firms  an  opportunity  to 
comment. 

Petitions  have  been  accepted  for  filing 
on  the  dates  indicated  from  the  firms 
listed  below: 

The  petitions  were  submitted 
pursuant  to  Section  251  of  the  Trade  Act 
of  1974  (19  U.S.C.  2341).  Consequently, 
the  United  States  Department  of 


Commerce  has  initiated  separate 
investigations  to  determine  whether 
increased  imports  into  the  United  States 
of  articles  like  or  directly  competitive 
with  those  produced  by  each  firm 
contributed  importantly  to  total  or 
partial  separation  of  the  firm’s  workers, 
or  threat  thereof,  and  to  a  decrease  in 
sales  or  production  of  each  petitioning 
firm. 

Any  party  having  a  substantial 
interest  in  die  proceedings  may  request 
a  public  hearing  on  the  matter.  A 
request  for  a  hearing  must  be  received 
by  Trade  Adjustment  Assistance,  Room 
7315,  Economic  Development 
Administration,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230,  no 
later  than  the  close  of  business  of  the 
tenth  calendar  day  following  the 
publication  of  this  notice. 

The  Catalog  of  Federal  Domestic 
Assistance  official  program  number  and 
tide  of  the  program  under  which  these 
petitions  are  submitted  is  11.313,  Trade 
Adjustment  Assistance. 

Dated:  May  19, 1997. 

Anthony  J.  Meyer, 

Coordinator,  Trade  Adjustment  and 
Technical  Assistance. 


List  of  Petition  Action  by  Trade  Adjustment  Assistance  for  Period  04/14/97-05/16/97 


Firm  name 

Address 

Date  peti¬ 
tion  accept¬ 
ed 

Product 

Gemini  Manufacturing,  Inc . 

P.O.  Box  595,  Highway  67  N..  Wal¬ 
nut  Ridge,  AR  72476. 

05/02/97 

Golf  bags  and  custom  embroidery/ 
screen  printing. 

Pennwell  Printing  Company . 

1421  South  Sheridan,  Tulsa,  OK 
74122. 

05/02/97 

Printing  periodicals. 

Diamond  Fruit  Growers,  Inc . 

P.O.  Box  180,  Hood  River,  OR 
97031. 

05/13/97 

Pears,  apples  and  chemes. 

Kraemer  Findings,  Inc . 

25  Calhoun  Avenue,  Providence, 
Rl  02907. 

05/14/97 

Jewelry  findings. 

Starlite  Originals,  Inc . 

2665-D  Park  Drive  Simi  Valley,  CA 
93605. 

5/14/97 

Statues  and  sculptures  of  metal. 

Cameo  Sportswear,  Inc . 

366A  Eastern  Avenue,  Malden,  MA 
02148. 

05/15/97 

Women’s  skirts,  slacks  and  shorts. 

TWA  Mold  Company . 

90  Canal  Street,  Rochester,  NY 
14608. 

05/15/97 

Custom  plastic  molded  components 
used  in  alarm  and  detection  sys¬ 
tems. 

Duckwall-Pooley  Fruit  Company . 

P.O.  Box  150,  Odell,  OR  97044  . 

-  05/15/97 

Pears  and  apples. 

Dun-More  Designs,  Inc . 

300  Bedford  Street,  Manchester, 
NH  03101. 

05/15/97 

Baseball  caps. 

Miller  Sports,  Inc . 

5790  East  Shelby  Drive,  Memphis, 
TN  38141. 

05/16/97 

Golf  bags. 

Precision  Elastomers,  Inc . 

19  Hayward  Street,  Ipswich,  MA 

05/16/97 

Custom  molded  elastomers,  rubber 

01938. 

components  &  roller  assemblies 
for  semi-conductors,  printers,  etc. 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
Pocket  No.  970424097-7097-01] 

RIN  0625-ZA05 

Market  Development  Cooperator 
Program 

AGENCY:  International  Trade 
Administration  (ITA),  Commerce. 

ACTION:  Notice. 

SUMMARY:  ITA  promotes  U.S.  exports 
and  works  to  improve  the  global 
competitiveness  of  the  United  States, 
creating  jobs  for  Americans.  ITA  has 
created  the  Market  Development 
Cooperator  Program  (MDCP)  to  build 
public/private  partnerships  by  matching 
small  amounts  of  public  funds  with 
private  funds  to  launch  solid,  market¬ 
opening  initiatives  designed  by  the 
private  sector.  The  MDCP  aims  to: 

•  Challenge  the  private  sector  to  think 
strategically  about  foreign  markets; 

•  Be  the  catalyst  that  spurs  private 
sector  innovation  and  investment  in 
export  marketing;  and 

•  Increase  the  number  of  American 
companies,  particularly  small-  and 
medium-size  businesses,  taking  decisive 
export  actions. 

The  advantage  of  a  joint  effort  is  that 
it  permits  the  Government  to  pool 
expertise  and  funds  with  non-federal 
sources  so  that  each  maximizes  its 
market  development  resources. 
Partnerships  of  this  sort  also  may 
provide  a  sharper  focus  on  long-term 
export  market  development  than  do 
traditional  trade  promotion  activities 
and  serve  as  a  mechanism  for  improving 
government-industry  relations. 

While  the  Department  of  Commerce 
sponsors,  guides  and  partially  funds  the 
MDCP  with  a  matching  requirement  by 
the  recipient,  the  Department  of 
Commerce  expects  applicants  to 
develop,  initiate  and  carry  out  market 
development  project  activities.  As  an 
active  partner,  ITA  will,  as  appropriate, 
provide  assistance  identified  by  the 
applicant  as  being  essential  to  the 
achievement  of  project  goals  and 
objectives.  U.S.  industry  is  best  able  to 
assess  its  problems  and  needs  in  the 
foreign  marketplace  and  to  recommend 
innovative  solutions  and  programs  that 
can  be  the  formula  to  success  in 
international  trade. 

Examples  of  activities  that  might  be 
included  in  an  applicant’s  project 
proposal  are  described  below.  No  one  of 


these  activities  or  any  combination  of 
these  activities  must  be  included  for  a 
proposal  to  receive  favorable 
consideration.  The  Department  of 
Commerce  encourages  applicants  to 
propose  activities  that  (1)  Would  be 
most  appropriate  to  the  market 
development  needs  of  their  industry  or 
industries;  and  (2)  display  the 
imagination  and  innovation  of  the 
applicant  working  in  partnership  with 
the  government  to  obtain  the  maximum 
market  development  impact. 

A  public  meeting  for  parties 
considering  applying  for  funding  under 
the  MDCP  will  be  held  on  June  23, 1997. 
Attendance  at  this  public  meeting  is  not 
required  of  potential  applicants.  The 
purpose  of  the  meeting  is  to  provide 
general  information  to  potential 
applicants  regarding  MDCP  procedures, 
selection  process,  and  proposal 
preparation.  No  discussion  of  specific 
proposals  will  occur  at  this  meeting. 

DATES:  The  public  meeting  will  be  held 
June  23, 1997.  Completed  applications 
must  be  received  no  later  than  5:00  p.m. 
Eastern  Standard  Time  July  28, 1997. 
Application  kits  will  be  available  from 
the  Department  of  Commerce  starting 
June  2, 1997. 

ADDRESSES:  The  public  meeting  will  be 
held  at  the  Herbert  Clark  Hoover 
Building,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  N.W.,  Washington,  D.C. 

Contact  the  information  contact  for 
room  location. 

To  obtain  an  application  kit,  please 
send  a  written  request  with  a  self- 
addressed  mailing  label  to  Mr.  Greg 
O’Connor,  Manager,  Market 
Development  Cooperator  Program, 

Trade  Development/OPCRM,  Room 
3221,  U.S.  Department  of  Commerce, 
Washington,  D.C.  20230.  Application 
kits  may  also  be  picked  up  in  Room 
3209,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230.  The 
application  kit  contains  all  forms 
necessary  to  participate  in  the  MDCP 
application  process. 

Please  send  completed  applications  to 
the  Office  of  Planning,  Coordination  and 
Resource  Management,  Trade 
Development,  Room  3221, 14th  & 
Constitution  Avenue,  N.W., 

Washington,  D.C.  20230. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Greg  O’Connor,  Manager,  Market 
Development  Cooperator  Program, 

Trade  Development,  Room  3209, 
Washington,  D.C.  20230,  (202)  482- 
3197. 


SUPPLEMENTARY  INFORMATION: 

Authority:  The  Omnibus  Trade  and 
Competitiveness  Act  of  1988,  Public  Law  No. 
100-418,  Title  H,  sec.  2303, 102  Stat.  1342, 

15  U.S.C.  4723. 

Catalog  of  Federal  Domestic 
Assistance  (CFDA):  No.  11.112,  Market 
Development  Cooperator  Program. 

Program  Description:  The  goal  of  the 
MDCP  identified  in  authorizing 
legislation  is  to  develop,  maintain,  and 
expand  foreign  markets  for 
nonagricultural  goods  and  services 
produced  in  the  United  States.  For 
purposes  of  this  program, 
“nonagricultural  goods  and  services” 
means  goods  and  services  other  than 
agricultural  products  as  defined  in  7 
U.S.C.  451.  “Produced  in  the  United  - 
States”  means  having  substantial  inputs 
of  materials  and  labor  originating  in  the 
United  States,  such  inputs  constituting 
at  least  50  percent  of  the  value  of  the 
good  or  service  to  be  exported.  The 
intended  beneficiaries  of  the  program 
are  U.S.  producers  of  nonagricultural 
goods  or  services  that  seek  to  export 
such  goods  or  services. 

MDCP  funds  should  not  be  viewed  as 
a  replacement  for  funding  from  other 
sources,  either  public  or  private.  An 
important  aspect  of  this  program  is  to 
increase  the  sum  of  federal  and  non- 
federal  export  market  development 
activities.  This  result  can  best  be 
achieved  by  using  program  funds  to 
encourage  new  initiatives. 

In  addition  to  new  initiatives, 
expansion  of  the  scope  of  an  existing 
project  also  may  qualify  for  funding 
consideration.  Eligible  organizations 
that  have  previously  received  an  MDCP 
award  must  propose  a  new  project  or 
expansion  of  an  existing  project  to 
receive  consideration  for  a  new  award. 

The  Department  of  Commerce 
encourages  applicants  to  propose 
activities  that  would  be  most 
appropriate  to  the  market  development 
needs  of  their  U.S.  industry  or 
industries.  The  following  are  examples 
of  activities  which  applicants  might 
include  in  an  application  (no  one  of 
these  activities  or  any  combination  of 
these  activities  must  be  included  for  an 
application  to  receive  favorable 
consideration).  Many  of  these  activities 
are  being  undertaken  by  current  MDCP 
award  winners: 

(1)  Opening  an  overseas  office  or 
offices  to  perform  a  variety  of  market 
development  services  for  companies 
joining  a  consortium  to  avail  themselves 
of  such  services;  such  an  office  should 
not  duplicate  the  programs  or  services 
of  the  U.S.  and  Foreign  Commercial 
Service  (US&FCS)  post(s)  in  the  region. 


Federal  Register  /  Vol.  62,  No.  105  /  Monday,  June  2,  1997  /  Notices 


29711 


but  could  include  co-location  with  a 
US&FCS  Commercial  Center; 

(2)  Detailing  a  private  sector 
individual  to  a  US&FCS  post  in 
accordance  with  15  U.S.C.  4723(c); 

(3)  Commissioning  overseas  market 
research,  participating  in  overseas  trade 
exhibitions  and  trade  missions  to 
promote  U.S.  exports,  and/or  hosting 
reverse  trade  missions; 

(4)  Overseas  U.S.  product 
demonstrations; 

(5)  Export  seminars  in  the  United 
States  or  market  penetration  seminars  in 
the  market(s)  to  be  developed; 

(6)  Technical  trade  servicing  that 
helps  overseas  buyers  choose  the  right 
U.S.  goods  or  services  and  to  use  the 
good  or  service  efficiently; 

(7)  Joint  promotions  of  U.S.  goods  or 
services  with  foreign  partners; 

(8)  Training  of  foreign  nationals  to 
perform  after-sales  service  or  to  act  as 
distributors  for  U.S.  goods  or  services; 

(9)  Working  with  organizations  in  the 
foreign  marketplace  responsible  for 
setting  standards  and  for  product  testing 
to  improve  market  access  for  U.S.  goods 
or  services; 

(10)  Publishing  an  export  resource 
guide  or  an  export  product  directory  for 
the  U.S.  industry  or  industries  in 
question,  if  no  comparable  one  exists; 
and 

(11)  Establishing  an  electronic 
business  information  system  to  identify 
trade  leads  and  facilitate  matches  with 
foreign  partners. 

Funding  Availability:  The  total 
amount  of  funds  available  for  this 
program  is  $1.8  million  for  fiscal  year 
(FY)  97.  The  Department  expects  to 
conclude  a  minimum  of  four  (4) 
cooperative  agreements  with  eligible 
entities  for  this  program.  No  award  will 
exceed  $400,000,  regardless  of  the 
duration  of  the  cooperative  agreement. 

Matching  Requirements:  To  receive 
MDCP  funding,  the  applicant  must 
contribute  at  least  two  dollars  for  each 
federal  dollar  provided.  In  satisfying 
this  matching  requirement,  the 
applicant  must  make  one  dollar  of  new 
cash  outlays  expressly  for  the  project  for 
each  federal  dollar  of  MDCP  funding. 
The  balance  of  the  applicant’s  support 
may  consist  of  in-kind  contributions 
(goods  and  services).  For  example,  an 
applicant  requesting  $200,000  of  federal 
funds  must  supply,  at  a  minimum, 
$200,000  of  new  cash  outlays  expressly 
for  the  project.  The  remaining  $200,000 
of  the  required  match  can  be  made  up 
of  additional  new  cash  outlays  or  in- 
kind  contributions. 

Applicants  may  propose  projects  for 
which  the  applicant’s  match  will  exceed 
two  applicant  dollars  to  each  federal 
dollar.  However,  private  sector  matches 


exceeding  program  guidelines  have 
consequences  in  the  disbursement  of 
funds.  A  cost  share  ratio  is  established 
for  each  award  winner  based  upon  the 
award  winner’s  share  of  the  total  cost  of 
the  project.  Funds  are  disbursed  using 
this  ratio.  For  example,  a  project  for 
which  the  applicant  will  assume  3/4  of 
the  total  cost  will  have  a  cost  share  ratio 
of  75  percent  applicant/25  percent 
federal.  In  requesting  a  disbursement  of 
federal  dollars,  the  award  winner  will 
have  to  generate  $3  in  grant 
expenditures  for  each  dollar  it  wants  to 
obtain  in  federal  grant  monies. 

In  the  proposed  budget,  all  in-kind 
contributions  to  be  used  in  meeting  the 
applicant’s  share  of  costs  should  be 
listed  in  a  separate  column  from  cash 
contributions.  A  separate  budget 
narrative  describing  these  in-kind 
contributions  should  also  be  included 
with  the  proposal.  This  information 
should  be  in  sufficient  detail  for  a 
determination  to  be  made  that  the 
requirements  of  OMB  Circular  A-110, 
section  23  (a),  and  15  CFR  Part  24.24  (a) 
and  (b)  are  met. 

The  Department  of  Commerce  will 
support  only  a  portion  of  the  direct 
costs  of  each  project.  Each  applicant 
will  support  a  portion  of  the  direct  costs 
(to  be  specified  in  the  application). 
Generally,  direct  costs  are  those  that  are 
specifically  associated  with  an  award, 
and  usually  include  expenses  such  as 
personnel,  fringe  benefits,  travel, 
equipment,  supplies  and  contractual 
obligations  relating  directly  to  program 
activity.  Allowable  costs  will  be 
determined  on  the  basis  of  the 
applicable  cost  principles,  i.e.,  OMB 
Circulars  A-21,  A-87,  and  A-1.22;  45 
CFR  Part  74,  Appendix  E;  and  48  CFR 
Part  31.  No  indirect  costs  will  be  paid 
with  Department  of  Commerce  funding 
under  this  program. 

Applicants  may  charge  companies  in 
the  industry  or  other  industry 
organizations  reasonable  fees  to  take 
part  in  or  avail  themselves  of  services 
provided  as  part  of  applicants’  projects. 
Applicants  should  describe  in  detail 
plans  to  charge  fees.  Fees  generated 
under  the  award  are  program  income 
and  must  be  used  for  project  related 
purposes  during  the  award  period. 

Type  of  Funding  Instrument:  Since 
IT  A  will  be  substantially  involved  in  the 
implementation  of  each  project  for 
which  an  award  is  made,  the  funding 
instrument  for  this  program  will  be  a 
cooperative  agreement.  For  each  award, 
the  recipient  and  IT  A  Program  Officer 
shall  establish  a  project  team  to  include 
personnel  from  ITA.  The  project  team 
will:  work  jointly  with  the  recipient  in 
carrying  out  the  scope  of  work  of  the 
project;  specify  direction  or  redirection 


of  the  scope  of  work;  and  determine 
mode  of  project  operations  and  other 
management  processes,  coupled  with 
close  monitoring  or  operational 
involvement  during  performance  of  the 
project. 

Eligibility  Criteria:  U.S.  trade 
associations,  nonprofit  industry 
organizations,  state  trade  departments 
and  their  regional  associations 
including  centers  for  international  trade 
development,  and  private  industry  firms 
or  groups  of  firms  in  cases  where  no 
entity  described  above  represents  that 
industry  are  eligible  to  apply  for 
cooperative  agreements  under  this 
program.  For  the  purpose  of  this 
program,  a  “trade  association”  is 
defined  as  a  fee  based  organization 
consisting  of  member  firms  in  the  same 
industry,  or  in  related  industries,  or 
which  share  common  commercial 
concerns.  The  purpose  of  the  trade 
association  is  to  further  the  commercial 
interests  of  its  members  through  the  • 
exchange  of  information,  legislative 
activities,  and  the  like. 

For  the  purpose  of  this  program,  a 
“nonprofit  industry  organization”  is  an 
organization  that  is  classified  as  a  non¬ 
profit  organization  under  Title  26  U.S.C. 
501  (c)  (6). 

Prospective  applicants  are  strongly 
encouraged  to  seek  advice  on  their 
eligibility  to  enter  the  MDCP 
competition,  according  to  the  criteria 
above.  To  obtain  advice  regarding 
eligibility,  the  applicant  should  submit 
basic  organizational  documents  (e.g. 
charters,  articles  of  incorporation)  and 
information  on  types  of  members, 
membership  fees,  ties  to  state  trade 
departments  or  their  regional 
associations,  organizations’s  purpose, 
and  activities,  and  IRS  status.  All 
requests  for  advice  regarding  eligibility 
should  be  received  no  later  than  July  7, 
1997.  Applicants  are  advised  to 
continue  working  on  proposals  while 
awaiting  advice  on  eligibility. 

Absolutely  no  extensions  of  the 
deadline  for  submitting  applications 
will  be  granted. 

Eligible  U.S.  entities  may  join  together 
to  submit  an  application  as  a  joint 
venture  and  to  share  costs.  For  joint 
venture  applicants,  one  organization 
meeting  the  above  eligibility  criteria 
must  be  designated  as  the  prospective 
MDCP  grant  recipient  organization  for 
administrative  purposes.  For  example, 
two  trade  associations  representing 
different  segments  of  a  single  industry 
or  related  industries  may  pool  their 
resources  and  submit  one  application. 
Foreign  businesses  and  private  groups 
also  may  join  with  eligible  U.S. 
organizations  to  submit  applications 
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and  to  share  the  costs  of  proposed 
projects. 

The  Department  of  Commerce  will 
accept  applications  from  eligible  entities 
representing  any  industry,  subsector  of 
an  industry  or  related  industries.  Each 
applicant  must  permit  all  companies  in 
the  industry  in  question  to  participate, 
on  equal  terms,  in  all  activities  that  are 
scheduled  as  part  of  a  proposed  project 
whether  or  not  the  company  is  a 
member  or  constituent  of  the  eligible 
organization. 

Eligible  entities  desiring  to  participate 
in  this  program  must  demonstrate  the 
ability  to  provide  an  established 
competent,  experienced  staff  and  other 
resources  to  assure  adequate 
development,  supervision  and 
execution  of  the  proposed  project 
activities.  Applicants  must  describe  in 
detail  all  assistance  expected  from  the 
Department  of  Commerce  or  other 
federal  agencies  to  implement  project 
activities  successfully.  Each  applicant 
must  provide  a  description  of  the 
membership/qualifications,  structure 
and  composition  of  the  eligible  entity, 
the  degree  to  which  the  entity 
represents  the  industry  or  industries  in 
question,  and  the  role,  if  any,  foreign 
membership  plays  in  the  affairs  of  the 
eligible  entity.  Applicants  should 
summarize  both  the  recent  history  of 
their  industry  or  industries’ 
competitiveness  in  the  international 
marketplace  and  the  export  promotion 
history  of  the  eligible  entity  or  entities 
submitting  the  application. 

Project  proposals  must  be  compatible 
with  U.S.  trade  and  commercial  policy. 
Additional  information  delineating  U.S. 
commercial  policy  may  be  obtained 
from  the  executive  summary  of  the  1996 
Trade  Promotion  Coordinating 
Committee’s  National  Export  Strategy 
(available  online  at  http:// 
www.ita.doc.gov/tpcc/3execsm.html). 

Award  Period:  Funds  may  be 
expended  over  the  period  of  time 
required  to  complete  the  scope  of  work, 
but  not  to  exceed  three  (3)  years  from 
the  date  of  the  award. 

Indirect  Costs:  The  total  dollar 
amount  of  the  indirect  costs  proposed  in 
an  application  under  this  program  must 
not  exceed  the  indirect  cost  rate 
negotiated  and  approved  by  a  cognizant 
federal  agency  prior  to  the  proposed 
effective  date  of  the  award  or  100 
percent  of  the  total  proposed  direct 
costs  dollar  amount  in  the  application, 
whichever  is  less.  Department  of 
Commerce  funds  can  not  be  used  to  pay 
indirect  costs. 

Application  Forms  and  Kit:  Standard 
Forms  424  (Rev.  4—92)  Application  for 
Federal  Assistance,  424A  (Rev.  4-92) 
Budget  Information — Non-Construction 


Programs,  424B  (Rev.  4-92) 

Assurances — Non-Construction 
Programs,  SF-LLL,  Disclosure  of 
Lobbying  Activities  and  other 
Department  of  Commerce  forms  (CD- 
511,  Certifications  Regarding 
Debarment,  Suspension  and  Other 
Responsibility  Matters;  Drug-Free 
Workplace  Requirements  and  Lobbying; 
CD-512,  Certifications  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying), 
which  are  required  as  part  of  the 
application,  are  available  from  the 
contact  person  indicated  above. 
Applicants  must  submit  a  signed 
original  and  two  (2)  copies  of  the 
application  and  supporting  materials. 

Project  Funding  Priorities: 
Applications  may  be  targeted  for  any 
market  in  the  world  and/or  industry 
covered  by  ITA’s  industry  units 
(Technology  and  Aerospace  Industries, 
Basic  Industries,  Service  Industries  and 
Finance,  Textiles,  Apparel  and 
Consumer  Goods  Industries, 
Environmental  Technologies  Exports 
and  Tourism  Industries).  In  ITA’s  view, 
the  following  markets  offer  exceptional 
opportunities  for  U.S.  exports  and 
export-related  job  creation  or  support  in 
the  United  States: 

Geographic  Markets:  The  Big 
Emerging  Markets  (BEMs)  of  Mercosur 
(Argentina,  Brazil,  Uruguay,  and 
Paraguay),  Chile,  the  Association  of 
Southeast  Asian  Nations  (ASEAN — 
Brunei,  Indonesia,  Malaysia,  the 
Philippines,  Singapore,  Thailand  and 
Vietnam),  the  Chinese  Economic  Area 
(Peoples  Republic  of  China,  Taiwan  and 
Hong  Kong),  India,  South  Korea, 

Mexico,  Poland,  Russia  and  the  Newly 
Independent  States,  South  Africa,  and 
Turkey.  In  addition  to  the  BEMs,  strong 
relations  with  mature  export  markets 
such  as  Europe  and  Japan  are 
encouraged. 

In  addition,  projects  that  concentrate 
on  the  following  priorities  present 
opportunities  to  develop,  maintain  and 
expand  overseas  markets  and  create  and 
support  U.S.  jobs: 

(1)  Advocacy:  (a)  Assisting  U.S. 
companies/consortia  bidding  on  major 
foreign  contracts;  (b)  Developing  a 
response  to  foreign  anti-competitive 
practices,  such  as  bribery  and  subsidies, 
that  unfairly  disadvantage  U.S. 
companies  in  global  competitions; 

(2)  Trade  Agreements  Monitoring: 
Monitoring  of  foreign  compliance  with 
our  trade  agreements  such  as  NAFTA, 
WTO  and  sector-specific  agreements; 

(3)  Small  Business  Support: 
Facilitating  the  involvement  in 
exporting  of  small  and  medium-sized 
U.S.  businesses  and  traditionally 


disadvantaged  or  under  served  groups, 
especially  as  suppliers/subcontractors 
for  major  infrastructure  projects; 

(4)  Public/Private  Partnerships: 
Collaborating  with  ITA  to  support  its 
market  development  initiatives. 

Developing  a  project  plan  requires 
solid  background  research.  Applicants 
should  study,  and  applications  should 
reflect  such  study  of,  the  following: 

1.  The  market  potential  of  the  U.S. 
good(s)  or  service(s)  to  be  promoted  in 
a  particular  market(s), 

2.  The  competition  from  host-country 
and  third-country  suppliers,  and 

3.  The  economic  situation  and 
prospects  that  bear  upon  the  ability  of 
a  country  to  import  the  U.S.  good(s)  or 
service(s). 

In  their  applications,  applicants 
should  present  an  assessment  of 
industry  resources  that  can  be  brought 
to  bear  on  developing  a  market;  the 
industry’s  ability  to  meet  potential 
market  demand  expeditiously;  and  the 
industry's  after-sales  service  capability 
in  a  particular  foreign  market(s). 

After  describing  tneir  completed  basic 
research,  applicants  should  develop 
marketing  plans  that  set  forth  the  overall 
objectives  of  the  projects  and  the 
specific  activities  applicants  will 
undertake  as  part  of  these  projects. 
Applications  should  display  the 
imagination  and  innovation  of  the 
private  sector  working  in  partnership 
with  the  government  to  obtain  the 
maximum  market  development  impact. 

Evaluation  Criteria:  The  Department 
of  Commerce  is  interested  in  projects 
that  demonstrate  the  possibility  of  both 
significant  results  during  the  project 
period  and  lasting  benefits  extending 
beyond  the  project  period.  To  that  end, 
consideration  for  financial  assistance 
under  the  MDCP  will  be  based  upon  the 
following  evaluation  criteria: 

(1)  Potential  of  the  project  to  generate 
export  sales  or  major  foreign  project/ 
contract  success  stories  in  both  the  short 
and  medium-term.  Applicant  should 
provide  estimates  of  projected  project 
results,  along  with  detailed 
explanations. 

(2)  The  degree  to  which  the  proposal 
furthers  or  is  compatible  with  ITA’s 
priorities  and  the  markets  identified 
above  and  the  degree  to  which  a 
proposal  initiates  or  enhances 
partnership  with  the  Department  of 
Commerce. 

(3)  Creativity  and  innovation 
displayed  by  the  work  plan  while  at  the 
same  time  being  realistic. 

(4)  Reasonableness  of  the  itemized 
budget  for  project  activities,  the  amount 
of  the  cash  match  that  is  readily 
available  at  the  beginning  of  the  project, 
and  the  probability  that  the  project  can 
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be  continued  on  a  self-sustained  basis 
after  the  completion  of  the  award. 

(5)  The  Institutional  capacity  of  the 
applicant  to  carry  out  the  work  plan  and 
the  willingness  and  ability  of  the 
applicant  to  back  up  promotional 
activities  with  aggressive  marketing  and 
after-sales  service. 

(6)  Projected  increase  (multiplier 
effect)  in  the  number  of  U.S.  companies 
operating  in  the  market(s)  selected. 
Applicant  should  provide  quantifiable 
estimates  of  projected  increases.  Intent 
and  capability  of  the  applicant  to  enlist 
the  participation  of  small-  and  medium- 
size  U.S.  companies  in  consortia  and 
activities  that  are  to  be  part  of  the 
proposed  project. 

Evaluation  criteria 
Criterion  #1 — maximum  20  points 
Criterion  #2 — maximum  20  points 
Criterion  #3 — maximum  20  points 
Criterion  #4 — maximum  20  points 
Criterion  #5 — maximum  10  points 
Criterion  #6 — maximum  10  points 
Selection  Procedures:  Each 
application  will  receive  an  independent, 
objective  review  by  a  panel  qualified  to 
evaluate  the  applications  submitted 
under  the  program.  The  Independent 
Review  Panel,  consisting  of  at  least 
three  people,  will  review  all 
applications  based  on  the  criteria  stated 
above.  The  Independent  Review  Panel 
will  identify  and  rank  the  top  ten 
proposals  and  make  recommendations 
to  the  Assistant  Secretary  for  Trade 
Development  concerning  which  of  the 
proposals  should  receive  awards.  The 
Assistant  Secretary  for  Trade 
Development  will  make  the  final 
recommendations  regarding  the  funding 
of  applications  from  the  group  of  ten 
identified  by  the  Independent  Review 
Panel. 

In  making  his  decision,  the  Assistant 
Secretary  for  Trade  Development  will 
consider  the  following: 

1.  The  evaluations  of  the  individual 
reviewers  of  the  Independent  Review 
Panel; 

2.  The  degree  to  which  applications 
satisfy  the  MDCP’s  goals  and  objectives 
as  established  under  the  Project  Funding 
Priorities  listed  above; 

3.  The  geographic  distribution  of  the 
proposed  awards; 

4.  The  diversity  of  industry  sectors 
covered  by  the  proposed  grant  awards; 

5.  The  diversity  of  project  activities 
represented  by  the  proposed  awards; 

6.  Avoidance  of  redundancy  and 
conflicts  with  the  initiatives  of  other 
federal  agencies;  and 

7.  The  availability  of  funds. 

Performance  Measures 

On  August  3, 1993,  the  Government 
Performance  and  Results  Act  (GPRA) 


was  enacted  into  law  (Public  Law  103- 
62).  GPRA  requires  each  agency  to 
submit  to  OMB,  no  later  than  September 
30, 1997,  a  strategic  plan  for  program 
activities.  Among  other  things,  each 
strategic  plan  must  include 
“performance  indicators  to  be  used  in 
measuring  or  assessing  the  relevant 
outputs,  service  levels  and  outcomes  of 
each  program  activity.” 

As  part  of  the  preparation  of  the  FY 
1996  budget,  OMB  began  working  with 
agencies  on  appropriate  measures  to 
assess  the  performance  of  programs  and 
activities  in  a  GPRA  context.  While  not 
abandoning  outputs  (units  of  products, 
including  services,  of  an  activity)  as  a 
measure  of  results,  OMB  directed 
agencies  to  focus  more  on  outcomes  (the 
resulting  effect  of  the  use  or  application 
of  an  output)  as  the  primary  indicator  of 
the  success  of  programs  and  activities. 

Beginning  with  the  FY  1998  budget, 
ITA  is  reporting  results  using  GPRA 
measures  defined  for  its  programs  and 
activities.  Many  of  these  measures  have 
little  relevance  to  MDCP  projects.  The 
following  performance  measures, 
however,  have  particular  applicability 
to  MDCP  projects: 

Outcome  Measures 

Dollar  Value  of  Exports  Resulting  from 
Outputs 

Number  of  New-to-Export  Firms 
Participating  in  Activities 
Number  of  New-to- Market  Firms 
Participating  in  Activities 
Degree  of  Customer  Satisfaction  (value 
of  outputs  determined  by  perception 
of  customer  based  on  their 
expectation  of  the  output  versus  the 
plan,  an  agreed  upon  specification  or 
other  criteria) 

Output  Measures 

Number  of  Counseling  Sessions 
Number  of  Clients  Counseled 
Number  of  Reports  (Publications) 
Prepared 

Number  of  Copies  of  Reports 
(Publications)  Distributed 
Number  of  Trade  Events 
Number  of  Firms  Participating  in  Trade 
Events 

At  a  minimum,  applicants  for  this 
year’s  MDCP  competition  should  use 
these  measures,  where  appropriate, 
when  providing  estimates  of  projected 
project  results  as  called  for  under 
Evaluation  Criteria  #1  and  #6. 
Applicants  are  encouraged  to  develop 
and  utilize  additional  performance 
measures  they  find  meaningful  to 
demonstrate  the  success  of  their 
projects.  Winners  of  MDCP  awards  will 
be  asked  to  use  these  performance 
measures  when  they  provide  required 
quarterly  reports  to  ITA.  Applicants 


should  consult  the  MDCP  application 
kit  for  more  information,  key  terms  and 
definitions  used  in  developing 
performance  indicators  under  GPRA. 

Other  Requirements 

(1)  Federal  Policies  and  Procedures — 
Recipients  and  subrecipients  are  subject 
to  all  federal  laws  and  federal  and 
Department  of  Commerce  policies, 
regulations,  and  procedures  applicable 
to  federal  financial  assistance  awards. 

(2)  Past  Performance — Unsatisfactory 
performance  unde?  prior  federal  awards 
may  result  in  an  application  not  being 
considered  for  funding. 

(3)  Preaward  Activities — If  applicants 
incur  any  costs  prior  to  an  award  being 
made,  they  do  so  solely  at  their  own  risk 
of  not  being  reimbursed  by  the 
government.  Notwithstanding  any 
verbal  or  written  assurance  that  they 
may  have  received,  there  is  no 
obligation  on  the  part  of  the  Department 
of  Commerce  to  cover  preaward  costs. 

(4)  No  Obligation  for  Future 
Funding — If  an  application  is  selected 
for  funding,  the  Department  of 
Commerce  has  no  obligation  to  provide 
any  additional  future  funding  in 
connection  with  that  award.  Renewal  of 
an  award  to  increase  funding  or  extend 
the  period  of  performance  is  at  the  total 
discretion  of  the  Department  of 
Commerce. 

(5)  Delinquent  Federal  Debts — No 
award  of  federal  funds  shall  be  made  to 
an  applicant  who  has  an  outstanding 
delinquent  federal  debt  until  either: 

i.  The  delinquent  account  is  paid  in 
full, 

ii.  A  negotiated  repayment  schedule  is 
established  and  at  least  one  payment  is 
received,  or 

iii.  Other  arrangements  satisfactory  to 
the  Department  of  Commerce  are  made. 

6.  Name  Check  Review.  All  non-profit 
and  for-profit  applicants  are  subject  to  a 
name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  fraud,  theft,  perjury,  or  other  matters 
which  significantly  reflect  on  the 
applicant’s  management  honesty  or 
financial  integrity. 

7.  Primary  Applicant  Certifications. 
All  primary  applicants  must  submit  a 
completed  Form  CD-511, 

“Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug  Free  Workplace 
Requirements  and  Lobbying,”  and  the 
following  explanations  are  hereby 
provided: 

i.  Nonprocurement  Debarment  and 
Suspension.  Prospective  participants  (as 
defined  at  15  CFR  part  26,  section  105) 
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are  subject  to  15  CFR  part  26, 
“Nonprocurement  Debarment  and 
Suspension"  and  the  related  section  of 
the  certification  form  prescribed  above 
applies; 

i.  Drug-Free  Workplace.  Grantees  (as 
defined  at  15  CFR  part  26,  section  605) 
are  subject  to  15  CFR  part  26,  subpart 
F,  “Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)”  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 

iii.  Anti-Lobbying.  Persons  (as  defined 
at  15  CFR  part  28,  section  105)  are 
subject  to  the  lobbying  provisions  of  31 
U.S.C.  1352,  “Limitations  on  use  of 
appropriated  funds  to  influence  certain 
federal  contracting  and  financial 
transactions,”  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000,  and 
loans  and  loan  guarantees  for  more  than 
$150,000,  or  the  single  family  maximum 
mortgage  limit  for  affected  programs, 
whichever  is  greater;  and 

iv.  Anti-Lobbying  Disclosures.  Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  “Disclosure  of  Lobbying 
Activities,”  as  required  under  15  CFR 
part  28,  Appendix  B. 

8.  Lower  Tier  Certifications. 

Recipients  shall  require  applicants/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
Form  CD-512,  “Certifications  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying” 
and  disclosure  form,  SF-LLL, 
“Disclosure  of  Lobbying  Activities.” 
Form  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  the  Department  of  Commerce.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to  the 
Department  of  Commerce  in  accordance 
with  the  instructions  contained  in  the 
award  document 

9.  False  Statements.  A  false  statement 
on  an  application  is  grounds  for  denial 
or  termination  of  funds  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

10.  Intergovernmental  Review — 
Applications  under  this  program  are  not 
subject  to  Executive  Order  12372, 
“Intergovernmental  Review  of  Federal 
Programs.” 

11.  Buy  American-Made  Equipment 
and  Products — Applicants  are  hereby 
notified  that  they  will  be  encouraged,  to 
the  greatest  extent  practicable,  to 
purchase  American-made  equipment 


and  products  with  funding  provided 
under  this  program. 

Classification:  This  notice  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866.  The 
standard  forms  referenced  in  this  notice 
are  cleared  under  OMB  Control  No. 
0348-0043,  0348-0044, 0348-0040, and 
0348-0046  pursuant  to  the  Paperwork 
Reduction  Act.  Notwithstanding  any 
other  provision  of  law,  no  person  is 
required  to  respond  nor  shall  a  person 
be  subject  to  a  penalty  for  failure  to 
comply  with  a  collection  of  information 
subject  to  the  requirements  of  the 
Paperwork  Reduction  Act  unless  that 
collection  of  information  displays  a 
currently  valid  OMB  Control  Number. 

Dated:  May  27, 1997. 

Jerome  S.  Morse, 

Director,  Resource  Management  and  Planning 
Staff  Trade  Development. 

(FR  Doc.  97-14286  Filed  5-30-97;  8:45  am] 
BILUNG  CODE  3510-DR-P 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  11:00  a.m.,  Friday,  June 

20, 1997. 

PLACE:  1155  21st  St.,  NW.,  Washington, 
DC,  9th  FI.  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  97-14458  Filed  5-29-97;  8:45  am] 
BILUNG  CODE  6351-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  11:00  a.m.,  Friday,  June 

13, 1997. 

PLACE:  1155  21st  St.,  NW.,  Washington, 
DC,  9th  FI:  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 


CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  97-14459  Filed  5-29-97;  1:37  pm] 
BILUNG  CODE  6351-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  11:  a.m.,  Friday,  June  6, 
1997. 

PLACE:  1155  21st  St.,  NW.,  Washington, 
DC,  9th  Fl.  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  97-14460  Filed  5-29-97;  1:37  pm] 
BILUNG  CODE  6351-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  11:00  a.m.,  Friday,  June 

27, 1997. 

PLACE:  1155  21st  St.,  NW.,  Washington, 
DC,  9th  Fl.  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-^118-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  97-14461  Filed  5-29-97;  8:45  am] 
BILUNG  CODE  6351-01-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Privacy  Act  of  1974;  Announcement  of 
Systems  of  Records  and  Deletion  of 
System  of  Records 

AGENCY:  Consumer  Product  Safety 
Commission. 

ACTION:  Announcement  of  systems  of 
records. 

DATES:  The  newly  published  systems  of 
records  will  become  effective  on  July  14, 
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1997,  unless  comments  are  received 
which  require  a  contrary  determination. 
The  deletion  of  a  system  of  records  is 
effective  June  2, 1997. 

ADDRESSES:  Comments  should  be 
mailed  to  the  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207,  or  E-Mailed  to 
*  cpsc-os@cpsc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  F.  Rosenthal,  Office  of  the 
General  Counsel,  Consumer  Product 
Safety  Commission,  Washington,  DC 
20207,  Telephone  (301)  504-0980. 
SUPPLEMENTARY  INFORMATION:  The 
Consumer  Product  Safety  Commission 
is  publishing  notice  of  four  systems  of 
records  and  is  deleting  one  system  of 
records. 

The  first  system  of  records. 
Enforcement  and  Investigation  Files — 
CPSC-7,  covers  the  various  kinds  of 
documents  which  are  assembled  and 
indexed  to  support  actual  or  potential 
actions  to  enforce  the  Commission’s 
statutes  and  regulations.  A  proposed 
regulation  exempting  these  documents 
from  certain  provisions  of  the  Privacy 
Act  appears  elsewhere  in  this  issue  of 
the  Federal  Register. 

The  second  system  of  records. 
Integrated  Field  System — CPSG-8, 
covers  a  computerized  system  that 
records  and  retrieves  the  various 
investigatory  and  other  actions  carried 
out  by  individual  members  of  the 
Commission’s  field  staff. 

The  third  system  of  records, 
Procurement  Files — CPSC-10,  consists 
of  that  subset  of  the  Commission’s 
procurement  files  relating  to 
procurements  from  individuals,  as 
opposed  to  files  on  procurements  from 
business  entities  which  are  not  subject 
to  the  Privacy  Act. 

The  fourth  system  of  records. 
Procurement  Integrity  Files — CPSC-18, 
covers  a  file  of  paper  forms, 
alphabetized  by  name,  which  contains 
the  social  security  numbers  of 
Commission  employees  involved  in 
procurement  activities. 

A  previously  published  system  of 
records.  Western  Regional  Center 
Outreach  Records — CPSC-21,  no  longer 
exists  and  is  being  deleted. 

The  Chairman  of  the  Committee  on 
Governmental  Affairs  of  the  Senate,  the 
Chairman  of  the  Committee  on 
Government  Reform  and  Oversight  of 
the  House  of  Representatives,  and  the 
Office  of  Management  and  Budget  have 
been  notified  of  these  systems. 

Accordingly,  CPSC-21  is  removed 
and  reserved  and  the  following  four 
systems  are  added  to  the  Consumer 
Product  Safety  Commission’s  inventory 
of  Privacy  Act  notices. 


Dated:  May  27, 1997. 

Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 

CPSC-7 

SYSTEM  NAME: 

Enforcement  and  Investigation  Files. 
SYSTEM  LOCATION: 

Office  of  Compliance,  and  Office  of 
the  General  Counsel,  Consumer  Product 
Safety  Commission,  4330  East  Wrest 
Highway,  Bethesda,  MD  20814. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  are  the  authors  or 
recipients  of  documents  received  by,  or 
generated  by,  the  Consumer  Product 
Safety  Commission  in  preparation  for, 
or  the  conduct  of,  potential  or  actual 
administrative  or  judicial  enforcement 
actions  and  individuals  mentioned  in 
such  documents. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Memoranda,  correspondence,  test 
reports,  injury  reports,  notes,  and  any 
other  documents  relating  to  the 
preparation  for,  or  conduct  of,  potential 
or  actual  administrative  or  judicial 
enforcement  actions.  The  materials  may 
contain  personal  information  as  well  as 
purely  legal  and  technical  information. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

15  U.S.C.  1194,  1195,  1196, 1264, 
1265,  2069,  2070. 

purpose(s): 

These  files  are  used  by  Commission 
attorneys,  compliance  officers,  and 
supporting  technical  staff  investigating 
product  hazards  and  enforcing  the 
Commission’s  statutory  authority. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  may  be  cited  and 
quoted  in  the  course  of  enforcement 
negotiations,  and  in  pleadings  filed  with 
an  adjudicative  body  and  served  on 
opposing  counsel.  They  may  be 
disclosed  to  the  Department  of  Justice  in 
connection  with  the  conduct  of 
litigation. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  folders  or 
computer  files  or  both. 

RETRIEV  ABILITY: 

Paper  records  may  be  filed  by  and 
retrievable  by  name  of  the  document’s 
author  or  addressee  or  by  other  indicia. 


Computer  records  are  indexed  by,  and 
retrievable  by  the  names  and  other 
indicia  of  authors  and  addresses,  and 
may  permit  retrieval  by  names 
elsewhere  in  documents. 

SAFEGUARDS: 

Paper  records  are  kept  in  secure  areas. 
Computer  records  are  protected  by 
passwords  available  only  to  staff  with  a 
need  to  know. 

RETENTION  AND  DISPOSAL: 

Computer  records  are  kept 
indefinitely.  Paper  records  are 
transferred  to  the  Federal  Records 
Center  five  years  after  case  is  closed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

General  Counsel  and  Director,  Office 
of  Compliance,  Consumer  Product 
Safety  Commission,  Washington,  DC 
20207. 

NOTIFICATION  PROCEDURE: 

Freedom  of  Information/Privacy  Act 
Officer,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  notification. 

RECORD  SOURCE  CATEGORIES: 

These  records  come  from 
organizations  and  individuals  under 
investigation,  from  Commission 
attorneys,  compliance  officers, 
investigators,  and  supporting  technical 
staff,  and  from  other  sources  of 
information  relevant  to  an  investigation 
or  adjudication. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

All  portions  of  this  system  of  records 
which  fall  within  5  U.S.C.  552a(k)(2) 
(investigatory  materials  compiled  for 
law  enforcement  purposes)  are  exempt 
from  the  provisions  of  5  U.S.C. 
552a(c)(3)  (mandatory  accounting  of 
disclosures);  5  U.S.C.  552a(d)  (access  by 
individuals  to  records  that  pertain  to 
them);  5  U.S.C.  552a(e)(l)  (requirement 
to  maintain  only  such  information  as  is 
relevant  and  necessary  to  accomplish  an 
authorized  agency  purpose);  5  U.S.C. 
552a(e)(4)(G)  (mandatory  procedures  to 
notify  individual?  of  the  existence  of 
records  pertaining  to  them);  5  U.S.C. 
552a(e)(4)(H)  (mandatory  procedures  to 
notify  individuals  how  they  can  obtain 
access  to  and  contest  records  pertaining 
to  them);  5  U.S.C.  552a(e)(4)(I) 
(mandatory  disclosure  of  record  source 
categories);  and  the  Commission’s 
regulations  in  16  CFR  part  1014  that 
implement  these  statutory  provisions. 
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CPCS-8 

SYSTEM  NAME: 

Integrated  Field  System. 

SYSTEM  LOCATION: 

Directorate  for  Field  Operations, 
Consumer  Product  Safety  Commission, 
4330  East  West  Highway,  Bethesda,  MD 
20814. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Personnel  of  the  Consumer  Product 
Safety  Commission  and  persons  signing 
affidavits  related  to  items  acquired  for 
testing  or  evidentiary  purposes  by  the 
Commission. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

These  records  contain  data  regarding 
inspections,  accident  investigations, 
recall  effectiveness  checks,  and  the 
collection  and  custody  of  product 
samples  for  testing  or  evidentiary 
purposes.  These  records  contain  task 
assignments  made  to  held  personnel, 
the  names  of  the  designated  personnel 
and  their  supervisors,  initial  target 
completion  dates,  revised  target 
completion  dates,  and  actual 
completion  dates. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

15  U.S.C.  2053,  2076(f). 

PURPOSE(S): 

The  Directorate  of  Field  Operations 
and  the  Office  of  Compliance  use  this 
system  to  manage  their  operations  and 
document  the  results  of  their 
investigatory  activities  for  potential 
enforcement  action  by  the  Commission. 
The  system  is  accessed  and  used  in  the 
field  by  supervisors,  investigators,  and 
compliance  officers,  and  at  headquarters 
by  compliance  officers  and  managers.  It 
is  used  to  monitor  staff  workloads  and 
may  be  used  to  evaluate  staff 
performance.  Statistical  compilations 
from  these  records  may  be  used  in 
reports  to  management,  Congress,  or  the 
press. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  records  may  be  cited  and 
quoted  in  the  course  of  enforcement 
negotiations,  and  in  pleadings  filed  with 
an  adjudicative  body  and  served  on 
opposing  counsel.  They  may  be 
disclosed  to  the  Department  of  Justice  in 
connection  with  the  conduct  of 
litigation. 


POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

These  records  are  stored  in  a 
computer  database  system.  Users  of  the 
system  may  make  printouts  of  selected 
portions  of  the  records  from  time  to 
time. 

retrievabiuty: 

Information  may  be  retrieved  by  any 
field,  including  personal  name  or 
identifiers,  by  authorized  headquarters 
and  field  staff. 

SAFEGUARDS: 

Access  to  the  computer  records 
requires  two  separate  passwords,  one  for 
the  network  on  which  the  database 
resides  and  one  for  the  database  itself. 
Paper  records  are  kept  in  secure 
locations. 

RETENTION  AND  DISPOSAL: 

Computer  records  are  kept 
indefinitely.  Paper  records  are 
transferred  to  the  Federal  Records 
Center  after  five  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Deputy  Executive  Director, 

Directorate  for  Field  Operations, 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207. 

NOTIFICATION  PROCEDURE: 

Freedom  of  Information/Privacy  Act 
Officer,  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  notification. 

RECORD  SOURCE  CATEGORIES: 

Information  comes  primarily  from 
field  staff  and  their  supervisors. 

CPSC-10 

SYSTEM  NAME: 

Procurement  Files. 

SYSTEM  LOCATION: 

Division  of  Procurement  Services, 
Consumer  Product  Safety  Commission, 
4330  East  West  Highway,  Bethesda,  MD 
20814. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

system: 

Individuals  who  sell  goods  or  services 
to  the  Consumer  Product  Safety 
Commission 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Contracts,  proposals,  purchase  orders, 
correspondence  and  other  documents 


related  to  specific  procurements  from 
individuals.  These  records  may  include 
social  security  number,  home  address, 
bank  account  number,  home  telephone 
number,  and  sometimes  other  personal 
data.  Documents  related  to 
procurements  from  corporations, 
partnerships,  or  other  such  business 
entities  are  not  included  in  this  system  • 
of  records. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

15  U.S.C.  2076. 

PURPOSE(S): 

These  records  support  all  facets  of  the 
Commission’s  procurement  activities. 

ROUTINE  USES  OF  RECORDS  IN  THE  SYSTEM, 
INCLUDING  CATEGORIES  OF  USERS  AND  THE 
PURPOSES  OF  SUCH  USES: 

(1)  To  the  U.S.  Department  of  Justice 
when  related  to  litigation  or  anticipated 
litigation. 

(2)  To  the  appropriate  Federal,  State, 
or  local  investigation  or  enforcement 
agency  when  there  is  an  indication  of  a 
violation  of  potential  violation  of  statute 
or  regulation  in  connection  with  a 
procurement. 

(3)  To  a  Congressional  office  in 
response  to  an  inquiry  made  at  the 
request  of  the  individual  who  is  the 
subject  of  the  record. 

(4)  To  the  General  Accounting  Office 
in  the  event  of  a  procurement  protest 
involving  the  individual. 

(5)  To  the  General  Services 
Administration  Board  of  Contract 
Appeals  in  the  event  of  a  contract  claim 
or  dispute  involving  the  individual. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES; 

Disclosures  pursuant  to  5  U.S.C. 
552a(b)(12).  Pursuant  to  5  U.S.C. 
552a(b)(12),  disclosures  may  be  made  to 
a  consumer  reporting  agency  as  defined 
in  the  Fair  Credit  Reporting  Act  (15 
U.S.C.  1681a(f))  or  the  Federal  Claims 
Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3)). 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  file  folders. 
Extracts  of  these  records,  including 
social  security  number,  address,  and 
phone  number,  are  kept  in  a  computer 
database. 

RETRIEVABIUTY: 

Records  are  retrieved  from  the 
computer  database  by  personal  name, 
contract  number,  and  other  fields.  Paper 
records  are  retrieved  by  contract 
number,  which  may  be  retrieved  by  first 
searching  for  the  personal  name  in  the 
computer  database. 
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SAFEGUARDS: 

Paper  records  are  stored  in  locked  ^ 
cabinets  in  a  secure  area.  Computer 
records  are  accessible  only  through  the 
use  of  two  separate  passwords,  which 
are  issued  to  those  with  a  need  to  know. 

RETENTION  AND  DISPOSAL: 

Computer  records  are  kept 
indefinitely.  Paper  records  are  destroyed 
6  years  and  3  months  after  final 
payment. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Division  of  Procurement 
Services,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207. 

NOTIFICATION  PROCEDURE: 

Freedom  of  Information/Privacy  Act 
Officer,  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  notification. 

RECORD  SOURCE  CATEGORIES: 

Personal  information  in  these  records 
is  normally  obtained  from  the  person  to 
whom  the  records  pertains,  but  other 
information  may  be  obtained  from 
references  or  past  performance  reports. 

CPSC-18 
SYSTEM  NAME: 

Procurement  Integrity  Records. 

SYSTEM  LOCATION: 

Division  of  Procurement  Services, 
Consumer  Product  Safety  Commission, 
4330  East  West  Highway,  Bethesda,  MD 
20814. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Commission  employees  involved  in 
the  purchase  of  goods  or  services. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Procurement  Integrity  Certificates. 
These  are  standard  forms  that  are 
certifications  that  the  employees  to 
whom  they  pertain  understand  and  will 
abide  by  specified  laws  and  regulations 
pertaining  to  procurement  activities. 

The  forms  include  the  name,  signature 
and,  for  forms  completed  before  April, 
1997,  the  social  security  number  of  the 
individuals. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

41  U.S.C.  423(1)(2). 

PURPOSE(S): 

These  certificates  provide  continuing 
evidence  of  an  individual’s  qualification 
to  participate  in  procurement  activities. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Transfers  to  Federal,  State,  local,  or 
foreign  agencies  when  relevant  to  civil, 
criminal,  administrative,  or  regulatory 
investigations  or  proceedings,  including 
transfer  to  the  Office  of  Government 
Ethics  in  connection  with  its  program 
oversight  responsibilities,  or  pursuant  to 
a  request  by  any  appropriate  Federal 
agency  in  connection  with  hiring, 
retention,  or  grievance  of  an  employee 
or  applicant,  the  issuance  of  a  security 
clearance,  the  award  or  administration 
of  a  contract,  the  issuance  of  a  license, 
grant,  or  other  benefit,  to  committees  of 
the  Congress,  or  any  other  use  specified 
by  the  Office  of  Personnel  Management 
(OPM)  in  the  system  of  records  entitled 
“OPM/GOVT-1,  General  Personnel 
Records,”  as  published  in  the  Federal 
Register  periodically  by  OPM. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Stored  alphabetically  in  file  folders. 
RETRIEVABIUTY: 

Retrieved  by  name  of  the  individual 
to  whom  the  record  pertains. 

SAFEGUARDS: 

Records  are  kept  in  a  secure  area. 

RETENTION  AND  DISPOSAL: 

Records  are  kept  until  no  longer 
needed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Division  of  Procurement 
Services,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207. 

NOTIFICATION  PROCEDURE: 

Freedom  of  Information/Privacy  Act 
Officer,  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207. 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  notification. 

RECORD  SOURCE  CATEGORIES: 

Information  is  supplied  by  the 
individual  to  whom  a  record  pertains. 

(FR  Docl  97-14336  Filed  5-30-97;  8:45  am] 
BILUNG  CODE  6355-01 -M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Petition  Requesting  Development  of 
Safety  Standard  for  Shopping  Carts 

AGENCY:  Consumer  Product  Safety 
Commission. 

ACTION:  Notice. 

SUMMARY:  The  Commission  has  received 
a  petition  from  Mr.  John  S.  Morse, 

Ph.D.,  PE,  requesting  that  the 
Commission  develop  a  safety  standard 
to  prevent  shopping  carts  from  tipping 
over.  The  Commission  solicits  written 
comments  concerning  the  petition. 
DATES:  Comments  on  the  petition 
should  be  received  in  the  Office  of  the 
Secretary  by  August  1, 1997. 

ADDRESSES:  Comments,  preferably  in 
five  copies,  on  the  petition  should  be 
mailed  to  the  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207,  telephone  (301) 
504-0800,  or  delivered  to  the  Office  of 
the  Secretary,  Room  501,  4330  East- 
West  Highway,  Bethesda,  Maryland 
20814.  Comments  may  also  be  filed  by 
telefacsimile  to  (301)  504-0127  or  by 
email  to  cpsc-os@cpsc.gov.  Comments 
should  be  captioned  “Petition  CP  97-2, 
Petition  for  Development  of  a  Safety 
Standard  for  Shopping  Carts.”  A  copy  of 
the  petition  is  available  for  inspection  at 
the  Commission’s  Public  Reading  Room, 
Room  419,  4330  East-West  Highway, 
Bethesda,  Maryland. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rockelle  Hammond,  Office  of  the 
Secretary,  Consumer  Product  Safety 
Commission,  Washington,  D.C.  20207; 
telephone  (301)  504-0800,  ext.  1232. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  has  received 
correspondence  from  Mr.  John  S.  Morse, 
Ph.D.,  PE,  which  requests  that  the 
Commission  develop  a  safety  standard 
to  prevent  shopping  carts  from  tipping 
over  to  the  side  or  rear.  The  Commission 
is  docketing  the  correspondence  as  a 
petition  under  provisions  of  the 
Consumer  Product  Safety  Act,  15  UtS.C. 
2051  et  seq.  Mr.  Morse  notes  that  he 
believes  shopping  carts  are  dangerous  to 
children.  The  petition  asks  that  the 
requested  standard  require  that  all 
shopping  carts  meet  certain 
performance  tests. 

Interested  parties  may  obtain  a  copy 
of  the  petition  by  writing  or  calling  the 
Office  of  the  Secretary,  Consumer 
Product  Safety  Commission, 
Washington,  DC  20207;  telephone  (301) 
504-0800.  A  copy  of  the  petition  is  also 
available  for  inspection  from  8:30  a.m. 
to  5  p.m.,  Monday  through  Friday,  in 
the  Commission’s  Public  Reading  Room, 
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Room  419,  4330  East  West  Highway, 
Bethesda,  Maryland. 

Dated:  May  23, 1997. 

Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 

[FR  Doc.  97-14334  Filed  5-30-97;  8:45  am] 
BILUNG  CODE  6355-01-P 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OMB  Review; 

Comment  Request 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title  and  Associated  Forms:  USAF 
Museum  System  Volunteer  Application/ 
Registration,  AF  Form  3569,  OMB 
Number  0701-0127. 

Type  of  Request:  Reinstatement  With 
Change. 

Number  of  Respondents:  271. 

Responses  per  Respondent:  1. 

Annual  Responses:  271. 

Average  Burden  per  Response:  15 
minutes. 

Annual  Burden  Hours:  68  hours. 

Needs  and  Uses:  The  information 
collection  requirement  is  necessary  to 
provide  the  USAF  Museum  System  the 
means  with  which  to  select  respondents 
pursuant  to  the  USAF  Museum  System 
Volunteer  Program.  Respondents  are 
individuals  expressing  an  interest  in 
participating  in  the  USAF  Museum 
System  Volunteer  Program  authorized 
by  10  U.S.C.  81,  Section  1588  and 
regulated  by  Air  Force  Instruction  84— 
103.  AFR  84-103  requires  the  use  of  AF 
Form  3569  to  provide  the  most 
expedient  means  to  secure  basic 
personal  information  (i.e.,  name, 
telephone  number,  address,  and 
experience  pursuant  to  USAF  Museum 
System  Volunteer  Program 
requirements)  to  be  employed  solely  to 
recruit,  evaluate,  and  make  work 
assignment  decisions. 

Affected  Public:  Individuals  or 
households. 

Frequency:  On  occasion;  one  time. 

Respondent's  Obligation:  Required  to 
Obtain  or  Retain  Benefits. 

OMB  Desk  Officer:  Mr.  Edward 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 


Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Cushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing.  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202—4302. 

Dated:  May  27, 1997. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  97-14204  Filed  5-30-97;  8:45  am) 
BILLING  CODE  5000-04-M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
Class  Tuition  Waiver 

AGENCY:  DoD,  DoD  Dependent  Schools. 
ACTION:  Notice. 

The  Assistant  Secretary  of  Defense 
(Force  Management  Policy  (ASD(FMP)) 
issued  a  memorandum  dated  April  30, 
1997,  establishing  a  class  tuition  waiver 
for  space-available  enrollment  of 
command  sponsored  DoD  children 
whose  DoD  sponsor  permanently 
departs  the  overseas  during  the  school 
year  and  thereby  forfeits  the  children’s 
eligibility  for  tuition-free  enrollment 
during  a  school  year.  This  notice  is  to 
notify  affected  persons  of  this  waiver. 
This  waiver  is  effective  immediately 
and  applies  retroactively  to  any 
command  sponsored  child  who  has  lost 
eligibility  to  tuition-free  enrollment 
since  December  1, 1996. 

ADDRESSES:  Questions  can  be  addressed 
to  the  Department  of  Defense  Education 
Activity,  Attention,  Mr.  Robert  Terzian, 
4040  North  Fairfax  Drive,  Arlington,  VA 
22203-1635. 

SUPPLEMENTARY  INFORMATION:  Copies  of 
DoD  Directive  1342.13,  “Eligibility 
Requirements  for  Education  of  Minor 
Dependents  in  Overseas  Areas,”  are 
available,  at  cost,  from  the  National 
Technical  Information  Service,  5285 
Port  Royal  Road,  Springfield,  VA  22161, 
telephone  703-487-4650, 

Dated:  May  27, 1997. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  97-14205  Filed  5-30-97;  8:45  am) 
BILUNG  COOE  5000-04-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

HQ  USAF  Scientific  Advisory  Board 
Meeting 

The  1997  Summer  Study  General 
Board  Meeting  on  Air  Expeditionary 
Forces  of  the  HQ  USAF  Scientific 
Advisory  Board  will  meet  July  14-25, 
1997,  at  the  Arnold  and  Mabel  Beckman 
Center,  National  Academies  of 
Engineering  &  Sciences,  Irvine,  CA, 
from  8:00  a.m.  to  5:00  p.m. 

The  purpose  of  the  meeting  is  to 
gather  information  and  receive  briefings 
for  the  1997  Summer  Study  topic  on  Air 
Expeditionary  Forces. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  Section  552b 
of  Title  5,  United  States  Code, 
specifically  subparagraphs  (1)  and  (4) 
thereof. 

For  further  information,  contact  the 
HQ  USAF  Scientific  Advisory  Board 
Secretariat  at  (703)  697-8404. 

Carolyn  A.  Lunsford, 

Air  Force  Federal  Register  Liaison  Officer. 

[FR  Doc.  97-14221  Filed  5-30-97;  8:45  am) 
BILUNG  COOE  3910-01-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Intent  To  Grant  an  Exclusive  Patent 
License 

Pursuant  to  the  provisions  of  Part  404 
of  Title  37,  Code  of  Federal  Regulations, 
which  implements  Public  Law  96-517, 
the  Department  of  the  Air  Force 
announces  its  intention  to  grant  DEN- 
TAL-EZ,  Incorporated,  a  corporation  of 
the  state  of  Delaware,  an  exclusive 
license  under  United  States  Patent 
Application  Serial  No.  08/498831  filed 
in  the  name  of  Shannon  Mills  et  al  for 
an  “Air  Controlled  Sterile  Irrigation 
System.” 

The  license  described  above  will  be 
granted  unless  an  objection  thereto, 
together  with  a  request  for  an 
opportunity  to  be  heard,  if  desired,  is 
received  in  writing  by  the  addressee  set 
forth  below  within  sixty  (60)  days  from 
the  date  of  publication  of  this  Notice. 
Copies  of  the  patent  application  may  by 
obtained,  on  request,  from  the  same 
addressee. 

All  communications  concerning  this 
Notice  should  be  sent  to:  Mr.  Randy 
Heald,  Patent  Attorney,  Secretary  of  the 
Air  Force,  Office  of  the  General  Counsel 
(Acquisition),  SAF/GCQ  1501  Wilson 
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Boulevard,  Suite  805,  Arlington,  VA 
22209-2403,  telephone  (703)  696-9037. 
Carolyn  A.  Lunsford, 

Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  97-14223  Filed  5-30-97;  8:45  am] 
BILUNG  CODE  391 0-01 -P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  of  U.S.  Patents  for  Non- 
Exclusive,  Exclusive,  or  Partially- 
Exclusive  Licensing 

AGENCY:  U.S.  Army  Research 
Laboratory,  Adelphi,  Maryland,  DoD. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  37  CFR 
404.6,  announcement  is  made  of  the 
availability  of  the  following  U.S.  patents 
for  non-exclusive,  partially  exclusive  or 
exclusive  licensing.  All  of  the  listed 
patents  have  been  assigned  to  the 
United  States  of  America  as  represented 
by  the  Secretary  of  the  Army, 
Washington,  DC. 

These  patents  cover  a  wide  variety  of 
technical  arts  including:  (1)  Combat 
Identification;  (2)  Ceramic  Armor;  (3) 
Cloud  Simulation;  (4)  Soldering;  (5) 
Resin  Flow  Monitoring,  as  well  as  many 
other  different  technical  arts. 

Under  the  authority  of  Section 
11(a)(2)  of  the  Federal  Technology 
Transfer  Act  of  1986  (Pub.  L.  99-502) 
and  Section  207  of  Title  35,  United 
States  Code,  the  Department  of  the 
Army  as  represented  by  the  U.S.  Army 
Research  Laboratory  wish  to  license  the 
U.S.  patents  listed  below  in  a  non¬ 
exclusive,  exclusive  or  partially 
exclusive  manner  to  any  party 
interested  in  manufacturing,  using,  and/ 
or  selling  devices  or  processes  covered 
by  these  patents. 

Title:  Thermoelectric  Device  for 
Vehicle  Identification. 

Inventorfs):  Carl  J.  Campagnuolo,  Phil 
Emmerman  and  Stephen  Kreider. 

Patent  Number:  5,444,262. 

Issue  Date:  August  22, 1995. 

Title:  Ceramic  Armor. 

Inventorfs):  Charles  W.  Semple. 

Patent  Number:  5,456.156. 

Issue  Date:  October  10, 1995. 

Title:  Light  Weight  Armor. 

Inventorfs):  Aram  Tarpinian. 

Patent  Number:  5,469,773. 

Issue  Date:  November  28, 1995. 

Title:  Method  of  Simulating  The 
Presence  of  Clouds  in  a  Scene. 

Inventorfs):  Max  P.  Bleiweiss. 

Patent  Number:  5,489,211. 


Issue  Date:  February  6, 1996. 

Title:  Composite  Solders. 

Inventorfs):  George  K.  Lucey,  Jr., 

James  A.  Wasynczuk,  Roger  B.  Clough 
and  Jennie  S.  Hwang. 

Patent  Number:  5,520,752. 

Issue  Date:  May  28, 1996. 

Title:  Method  for  Monitoring  the  Flow 
and  Cure  Rate  of  a  Resin  Material  Using 
Time  Encoded  Pulses. 

Inventorfs):  James  Kleinmeyer. 

Patent  Number:  5,530,369. 

Issue  Date:  June  25, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Norma  Vaught,  Technology  Transfer 
Office,  AMSRL-CS-TT,  U.S.  Army 
Research  Laboratory,  Adelphi,  MD 
20783-1197;  tel:  (301)  394-2952;  fax: 
(301)  394-5815;  e-mail: 
nvaught@arl.mil. 

SUPPLEMENTARY  INFORMATION:  None. 
Gregory  D.  Showalter, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  97-14266  Filed  5-30-97;  8:45  am] 
BILLING  CODE  3710-08-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Corps  of  Engineers 

Intent  To  Prepare  an  Environmental 
Impact  Statement  (EIS)  for  the 
Stabilization  of  the  Bluff  Toe  at  Norco 
Bluffs 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
DoD. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  Los  Angeles  District 
intends  to  prepare  an  EIS  to  support  a 
cost  shared  study  with  the  County  of 
Orange,  California  for  stabilization  of 
the  toe  bluff,  along  the  Santa  Ana  River 
in  the  City  of  Norco,  California.  The 
purpose  of  the  proposed  project  is  to 
stabilize  the  toe  of  the  bluff  parallel  to 
Alhambra  Street,  in  the  City  of  Norco, 
and  thereby  maintain  the  location  of  the 
566  foot  elevation  line.  This  has  been 
determined  necessary  as  the  area  is 
subject  to  erosion  of  the  bluffs,  and  the 
County  of  Orange  is  required  to  acquire 
all  land  between  elevations  556  and 
566,  that  will  become  part  of  the  Prado 
Flood  Control  Basin  as  a  result  of  the 
raising  of  Prado  Dam.  Without  the 
stabilization  of  the  566  foot  elevation 
line,  the  County  of  Orange  will  be 
required  to  continually  acquire 
additional  land  as  the  566  contour 
migrates.  The  proposed  project 
alternatives  will  include  a  structural 
solution,  including  to^  protection,  as 


well  as  non-structural  solutions  such  as 
land  acquisition.  The  EIS  will  analyze 
potential  impacts  on  the  environment  of 
a  range  of  alternatives,  including  the 
recommended  plan. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Alex  Watt,  US.  Army  Corps  of 
Engineers,  Los  Angeles  District, 

Programs  and  Project  Management 
Division  at  (213)  452-3860. 
SUPPLEMENTARY  INFORMATION:  The  Army 
Corps  of  Engineers  intends  to  prepare  an 
EIS  to  assess  the  environmental  effects 
associated  with  the  streambank 
stabilization  proposed  for  Norco  Bluffs. 
The  public  will  have  the  opportunity  to 
comment  on  this  analysis  before  any 
action  is  taken  to  implement  the 
proposed  action. 

Scoping 

The  Army  Corps  of  Engineers  will 
conduct  a  scoping  meeting  prior  to 
preparing  the  Environmental  Impact 
Statement  to  aid  in  determining  the 
significant  environmental  issues 
associated  with  the  proposed  action. 

The  public,  as  well  as  Federal,  State, 
and  local  agencies  are  encouraged  to 
participate  in  the  scoping  process  by 
submitting  data,  information,  and 
comments  identifying  relevant 
environmental  and  socioeconomic 
issues  to  be  addressed  in  the 
environmental  analysis.  Useful 
information  includes  other 
environmental  studies,  published  and 
unpublished  data,  alternatives  that 
should  be  addressed  in  the  analysis,  and 
potential  mitigation  measures  associated 
with  the  proposed  action. 

The  location,  date,  and  time  of  the 
public  scoping  meeting  will  be 
announced  in  the  local  news  media.  A 
separate  notice  of  this  meeting  will  be 
sent  to  all  parties  on  the  project  mailing 
list.  Individuals  and  agencies  may  offer 
information  or  data  relevant  to  the 
environmental  or  socioeconomic 
impacts  by  attending  the  public  scoping 
meeting.  Comments,  suggestions,  and  . 
requests  to  be  placed  on  the  mailing  list 
for  announcements  and  for  the  Draft 
EIS,  should  be  sent  to  Alex  Watt,  U.S. 
Army  Corps  of  Engineers,  Los  Angeles 
District,  ATTN:  CESPU-PD-RQ,  P.O. 

Box  532711,  Los  Angeles,  CA  90053. 

Availability  of  the  Draft  EIS 

The  Draft  EIS  is  expected  to  be 
published  and  circulated  in  September 
1997,  after  which  a  Public  hearing 
regarding  the  Draft  EIS  will  be  held. 
Gregory  D.  Showalter, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  97-14265  Filed  5-30-97;  8:45  ami 
BILUNG  CODE  3710-KF-M 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Corps  of  Engineers 

Coastal  Engineering  Research  Board 
(CERB) 

AGENCY:  U.S.  Army  corps  of  Engineers, 
DOD. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463), 
announcement  is  made  of  the  following 
committee  meeting: 

Name  of  Committee:  Coastal 
Engineering  Research  Board  (CERB). 
Dates  of  Meeting:  June  24-26, 1997. 
Place:  Holiday  Inn  Mart  Plaza, 
Chicago,  Illinois. 

Time:  * 

8  a.m.  to  5  p.m.  (June  24, 1997) 

8  a.m.  to  2:45  p.m.  (June  25, 1997) 

8  a.m.  to  10  a.m.  (June  26, 1997) 

FOR  FURTHER  INFORMATION  CONTACT: 
Inquiries  and  notice  of  intent  to  attend 
the  meeting  may  be  addressed  to 
Colonel  Bruce  K.  Howard,  Executive 
Secretary,  Coastal  Engineering  Research 
Board,  U.S.  Army  Engineer  Waterways 
Experiment  Station,  3909  Halls  Ferry 
Road,  Vicksburg,  Mississippi  39180- 
6199. 

SUPPLEMENTARY  INFORMATION: 

Proposed  Agenda 

The  theme  of  the  meeting  is  “Coastal 
Engineering  in  the  Great  Lakes.”  The 
morning  session  on  June  24  will  consist 
of  a  review  of  CERB  business,  a  report 
from  the  last  civilian  meeting,  and 
presentations  pertaining  to  the 


implementation  of  the  Coastal 
Engineering  Strategic  Plan,  which 
includes  the  Chiefs  Vision  and  “Corps 
Plus”  Strategy,  Implementing  the 
“Corps  Plus”  strategy  through  the  CERB 
Strategic  Plan  Implementation  Status  of 
Strategic  Plan,  Corps’/Private  Sector 
Partnerships,  Coastal  Engineering 
Issues,  Virtual  Coastal  Engineering 
Teams  (VCET),  Implementing  the  VCET 
Concept,  Systems  Approach  to 
Sediment  Management  in  the  State  of 
Florida,  Need  for  Systems  Approach  to 
Sediment  Management,  and  Shore 
Protection  Policy.  The  afternoon  session 
includes  presentations  on  Coastal  and 
Hydraulics  Laboratory  Merger,  Corp’ 
Coastal  R&D,  DOER  Program, 
Introduction  to  Great  Lakes  System: 
Hydrology,  Datums,  Navigation, 
presentations  on  the  Great  Lakes  Water 
Quality  and  its  Impacts  on  Dredging  and 
Dredged  Material  Management,  Buffalo 
District  Projects,  and  Stone  Durability 
Problems  and  Suggested  Improvements 
to  the  Standard  COE  Lab  Test. 

The  presentations  on  Wednesday, 

June  25,  include  Processes  of  Great 
Lakes  Shore  Erosion,  Detroit  District 
Section  111  Mitigation  Experiences  and 
Wave  Transmission  in  Harbors, 
Experience  with  the  Michigan  Coastal 
Zone  Management  Act  after  More  than 
20  Years,  Implementation  of  Ohio  CZM 
Act,  South  Lake  Michigan  Study  and 
Illinois  Lakebed,  Chicago  District 
Coastal  Projects  Overview,  Chicago 
Shoreline  Project  Design,  and  a  field  trip 
briefing.  There  is  also  a  luncheon 
presentation  entitled  The  Lakefront: 
Usage  and  Infrastructure. 

A  Doat  tour  is  scheduled  for  the 
afternoon  and  early  evening  of  June  25 
on  the  Chicago  River  and  Chicago 
Harbor. 


The  session  on  June  26  is  an 
Executive  Session  for  Board  members. 

This  meeting  is  open  to  the  public; 
participation  by  the  public  is  scheduled 
for  1:30  p.m.  on  June  25. 

The  entire  meeting  is  open  to  the 
public  subject  to  the  following: 

1.  Since  seating  capacity  of  the 
meeting  room  is  limited,  advance  notice 
of  intent  to  attend,  although  not 
required,  is  requested  in  order  to  assure 
adequate  arrangements. 

2.  Oral  participation  by  public 
attendees  is  encouraged  during  the  time 
scheduled  on  the  agenda;  written 
statements  may  be  submitted  prior  to 
the  meeting  or  up  to  30  days  after  the 
meeting. 

Bruce  K.  Howard, 

Colonel,  Corps  of  Engineers,  Executive 
Secretary. 

[FR  Doc.  97-14263  Filed  5-30-97;  8:45  am) 
BILLING  CODE  37'O-PO-M 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Corps  of  Engineers 

Grant  of  Exclusive  License 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
DoD. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  37  CFR 
404.7(b)(l)(i),  announcement  is  made  of 
prospective  exclusive  licenses  of  the 
following  foreign  patent  and  patent 
application,  each  entitled  “Concrete 
Armor  Unit  to  Protect  Coastal  and 
Hydraulic  Structures  and  Shorelines.” 


Country 

Patent/Application  No. 

Filed 

South  Africa . 

94/7295  . 

Jul.  26,  1995. 

Madagascar . 

PCT 7US94/09263  . 

Feb.  1,  1996. 

DATES:  Written  objections  must  be  filed 
not  later  than  August  1, 1997. 

ADDRESSES:  U.S.  Army  Waterways 
Experiment  Station,  ATTN:  CEWES- 
FV-T,  3909  Halls  Ferry  Road, 

Vicksburg,  MS  39180-6199. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Phil  Stewart  (601)  634-4113,  e-mail 
stewarp@exl.wes.army.mil 
SUPPLEMENTARY  INFORMATION:  The 
concrete  Armor  Unit  was  invented  by 
Jeffrey  A.  Melby  and  George  F.  Turk. 
Rights  to  the  patent  and  the  patent 
application  identified  above  have  been 
assigned  to  the  United  States  of  America 
as  represented  by  the  Secretary  of  the 


Army.  The  United  States  of  America  as 
represented  by  the  Secretary  of  the 
Army  intends  to  grant  an  exclusive 
license  for  all  fields  of  use,  in  the 
manufacture,  use  and  sale  in  the 
territories  and  possessions,  including 
territorial  waters  of  each  of  the  listed 
countries  to  CORE-LOC  Africa  (Pty), 
Ltd.,  P.O.  Box  14079,  Port  Elizabeth 
6061,  South  Africa.  Pursuant  to  37  CFR 
404.7(b)(l)(i),  any  interested  party  may 
file  a  written  objection  to  this 


•  ' 


prospective  exclusive  license 
agreement. 

Gregory  D.  Showalter, 

Army  Federal  Register  Liaison  Officer. 

(FR  Doc.  97-14267  Filed  5-30-97;  8:45  am] 
BILUNG  CODE  3710-62-M 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Corps  of  Engineers 

Availability  of  U.S.  Patents  for  Non- 
Exclusive,  Exclusive,  or  Partially- 
Exclusive  Licensing 

AGENCY:  U.S.  Army  Research 
Laboratory,  DoD. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  37  CFR 
404.6,  announcement  is  made  of  the 
availability  of  the  following  U.S.  patent 
application  ARL  Docket  No.:  ARL  97-2, 
Titled,  “Medic-Cam,”  for  non-exclusive, 
partially  exclusive  or  exclusive 
licensing.  The  listed  patent  application 
has  been  assigned  to  the  United  States 
of  America  as  represented  by  the 
Secretary  of  the  Army,  Washington,  DC. 

This  patent  application  involves  a 
wireless,  high  integrated,  portable 
lightweight  system  which  provides  high 
quality  video  and  audio 
communications  and  data  relay, 
utilizing  a  head  mounted  display  with 
color  camera,  a  microphone,  a 
transmitter  and  receiver,  an  antenna ,  a 
battery  and  a  vest  for  carrying 
components  which  might  be  utilized  to 
provide  remote  emergency  medical  care, 
tele-maintenance,  security  and  law 
enforcement,  hazardous  material 
handling,  explosive  handling,  fire 
fighting,  and  biological  and  chemical 
threat  response. 

Under  the  authority  of  Section 
11(a)(2)  of  the  Federal  Technology 
Transfer  Act  of  1986  (Public  Law  99- 
502)  and  Section  207  of  Title  35,  United 
States  Code,  the  Department  of  the 
Army  as  represented  by  the  U.S.  Army 
Research  Laboratory  wish  to  license  the 
U.S.  patents  listed  below  in  a  non¬ 
exclusive,  exclusive  or  partially 
exclusive  maimer  to  any  party 
interested  in  manufacturing,  using,  and/ 
or  selling  devices  or  processes  covered 
by  these  patents. 

Title:  Medic-Cam. 

Inventor:  Mark  Coleman. 

Patent  Number:  Patent  Application 
ARL  Docket  No.:  ARL  97-2. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Norma  Vaught,  Technology  Transfer 
Office,  AMSRL-CS-TT,  U.S.  Army 
Research  Laboratory,  Adelphi,  MD 
20783-1197;  tel:  (301)  394-2952;  fax: 
(301)  394-5815;  e-maH:  nvaught@arl.mil 
SUPPLEMENTARY  INFORMATION:  None. 
Gregory  D.  Showalter, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  97-14264  Filed  5-30-97;  8:45  ami 
BILUNG  CODE  3710-0B-M 


DEFENSE  NUCLEAR  FACILITIES 
SAFETY  BOARD 

Sunshine  Act  Meeting 

Pursuant  to  the  provision  of  the 
“Government  in  the  Sunshine  Act”  (5 
U.S.C.  §  552b),  notice  is  hereby  given  of 
the  Defense  Nuclear  Facilities  Safety 
Board’s  (Board)  meeting  described 
below. 

TIME  AND  DATE  OF  MEETING:  1:30  p.m., 

June  10, 1997. 

PLACE:  The  Defense  Nuclear  Facilities 
Safety  Board,  Public  Hearing  Room,  625 
Indiana  Avenue,  NW,  Suite  300, 
Washington,  DC  20004. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Status  of  the 
Department  of  Energy’s  Implementation 
of  Board  Recommendation  94-1. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Richard  A.  Azzaro,  Acting  General 
Counsel,  Defense  Nuclear  Facilities 
Safety  Board,  625  Indiana  Avenue,  NW, 
Suite  700,  Washington,  DC  20004,  (800) 
788-4016. 

SUPPLEMENTARY  INFORMATION:  The  Board 
issued  Recommendation  94-1  on  May 
26, 1994  to  encourage  the  Department  of 
Energy  to  act  more  quickly  to  place 
surplus  nuclear  materials  in  safe  forms 
for  interim  storage.  When  production  of 
nuclear  weapons  ceased  in  the  early 
1990’s,  large  inventories  of  plutonium 
uranium,  spent  nuclear  fuel,  and  other 
hazardous  materials  were  stored  in 
temporary  arrangements  awaiting 
processing  into  weapons  components  or 
other  disposition.  The  Board  was 
concerned  that  such  materials,  some  of 
which  are  in  unstable  chemical  forms, 
may  rupture  or  leak  from  their 
temporary  containers,  or  may  cause  or 
contribute  to  a  fire.  The  Board 
accordingly  recommend  that  the 
Department  initiate  or  accelerate 
programs  to  process  and  repackage  such 
materials  so  that  they  could  he  safely 
stored.  The  Secretary  of  Energy  accepted 
Recommendation  94-1  in  full,  and  a 
mutually  agreeable  Implementation  Plan 
was  issued  in  February  1995  and 
accepted  by  the  Board. 

This  Public  Meeting  is  for  the  purpose 
of  examining  progress  on 
Recommendation  94-1  activities. 
Department  of  Energy  personnel  will 
review  the  status  of  key  current  issues 
which  endanger  established  milestones 
affecting  programs  to  process  uranium 
and  plutonium  into  stable  storage  forms, 
package  plutonium  for  interim  storage, 
stabilize  spent  fuel,  and  maintain  the 
facilities  needed  to  perform  these 
activities  over  the  next  several  years. 

The  largest  Recommendation  94-1 
programs  are  at  the  Savannah  River  Site, 


the  Hanford  Site,  the  Rocky  Flats 
Environmental  Technology  Site,  and 
Los  Alamos  National  Laboratory, 
although  more  other  defense  nuclear 
sites  are  affected  to  some  degree. 

The  Defense  Nuclear  Facilities  Safety 
Board  reserves  its  right  to  further 
schedule  and  otherwise  regulate  the 
course  of  this  meeting,  to  recess, 
reconvene,  postpone  or  adjourn  the 
meeting,  and  otherwise  exercise  its 
authority  under  the  Atomic  Energy  Act 
of  1954,  as  amended. 

Dated:  May  28, 1997. 

John  T.  Conway, 

Chairman. 

[FR  Doc.  97-14387  Filed  5-29-97;  10:34  am) 
BILLING  CODE  3670-01 -M 

DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 

Comment  Request 

AGENCY:  Department  of  Education. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  The  Director,  Information 
Resources  Management  Group,  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  July  2, 
1997. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
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waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency’s  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Management 
Croup  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  J.  Sherrill  at  the 
address  specified  above. 

Dated:  May  27, 1997. 

Gloria  Parker, 

Director,  Information  Resources  Management 
Group. 

Office  of  the  Under  Secretary 

Type  of  Review:  New. 

Title:  School-level  Implementation  of 
Education  Reform  and  Title  I. 

Frequency:  One  Time. 

Affected  Public:  State,  local  or  Tribal 
Gov’t,  SEAs  or  LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  1,600. 

Burden  Hours:  1,680. 

Abstract:  This  study  is  being 
conducted  to  support  the  legislative 
requirement  in  P.L.  103-382,  Section 
1501  to  assess  the  implementation  of 
Title  I  and  education  reform.  This  study 
will  examine  principals’  perceptions  of 
education  reform  and  Title  I  and  will 
review  school-level  documents  for 
evidence  of  education  reform  activities. 

[FR  Doc.  97-14239  Filed  5-30-97;  8:45  am) 

BILLING  CODE  4000-0 1-P 


DEPARTMENT  OF  ENERGY 

Center  of  Excellence  for  Sustainable 
Development;  Notice  of  Program 
Interest,  Building  a  Sustainable  Future: 
Small  Grant  Program  for  Capacity 
Building  Activities  in  Empowerment 
Zones  and  Enterprise  Communities 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  of  program  interest 
(notice). 


SUMMARY:  On  December  21, 1994,  72 
urban  and  33  rural  communities  were 
designated  as  Empowerment  Zones  or 
Enterprise  Communities  by  the  Clinton 
Administration  as  part  of  a  program  to 
assist  impoverished  communities  (this 
includes  Supplemental  Empowerment 
Zones  and  Enhanced  Enterprise 
Communities,  all  referred  to  as  EZ/EC’s 
in  this  document).  In  applying  for  EZ/ 

EC  designation,  communities  had  to 
address  four  key  principles:  Economic 
Opportunity,  Sustainable  Community 
Development,  Community-Based 
Partnerships,  and  Strategic  Vision  for 
Change.  The  Department  of  Energy’s 
Office  of  Energy  Efficiency  and 
Renewable  Energy,  in  conjunction  with 
its  Center  of  Excellence  for  Sustainable 
Development  (CESD),  will  consider 
proposals  from  interested  EZ/EC’s  to 
help  fund  capacity  building  projects 
and/or  activities  specific  to  the 
Sustainable  Community  Development 
objectives  of  their  implementation 
efforts.  Funding  can  be  used  to  assist 
communities  in  pursuing  capacity 
building  projects  or  activities  such  as 
economic  renewal  training,  design 
charrettes,  industrial  ecology  training, 
visioning  exercises,  land-use  planning 
techniques,  and  economic  studies  of  the 
benefits  of  energy  efficiency  and 
renewable  energy  on  jobs  and  the 
environment. 

Availability  of  Notice 

DOE  expects  to  issue  the  Notice  on 
May  30, 1997.  To  obtain  a  copy  of  the 
Notice,  interested  parties  may  (1)  visit 
the  CESD  Homepage  “FLASH”  section 
at  http://www.sustainable.doe.gov,  (2) 
write  to  the  U.S.  Department  of  Energy, 
Center  of  Excellence  for  Sustainable 
Development,  Attention  Ken  Snyder, 
1617  Cole  Boulevard,  Golden,  CO  80401 
or  (3)  fax  a  request  to  Ken  Snyder  at 
(303)275-4830.  Telephone  requests  for 
the  notice  will  not  be  granted.  To  be 
considered  for  fiscal  year  1997  money, 
applications  must  be  post-marked  no 
later  than  Wednesday,  July  2, 1997. 
Depending  on  availability  of  funds, 
FY1998  projects  will  be  selected  in  two 
rounds  with  applications  due  on 
January  15  and  May  15, 1998.  For  more 
information  on  this  and  future  rounds, 
contact  Ken  Snyder  via  fax  (303)275- 
4830  or  email: 

kenneth.snyder@hq.doe.gov. 
SUPPLEMENTARY  INFORMATION:  The  goal 
of  this  program  is  to  provide  small 
grants  through  an  application  process 
restricted  to  EZ/EC’s  to  help 
communities:  (1)  Develop 
comprehensive  sustainable 
development  plans  and/or  (2)  address 
specific  problems  in  the  implementation 


of  their  sustainable  development  plans. 

In  short,  sustainable  development  refers 
to  development  strategies  that  integrate 
the  goals  of  environmental  protection, 
economic  prosperity  and  community 
well-being. 

Restricted  Eligibility  Notice 

•  Applications  must  be  submitted  by 
an  eligible  applicant  and  the  project  or 
activity  must  be  conducted  in  one  of  the 
105  currently  designated  Federal 
Empowerment  Zones  or  Enterprise 
Communities.  Any  non-profit  or  non- 
federal  public  organization  (501(c)(3) 
non-profit  or  State,  City,  County  or 
Town  office)  can  apply.  Organizations/ 
offices  can  sub-contract  with  any  non¬ 
profit  or  for-profit  organization  for 
specific  services. 

•  If  applicant  does  not  represent  the 
main  authorized  Empowerment  Zone  or 
Enterprise  Community  implementing 
office,  a  letter  of  support  from  that  office 
is  needed  as  part  of  the  application 
process. 

Additional  requirements  will  be 
described  in  the  solicitation. 

Issued  in  Golden,  CO  on  May  23, 1997. 

Dennis  Maez, 

Procurement,  Denver  Regional  Support 
Office. 

[FR  Doc.  97-14288  Filed  5-30-97;  8:45  am] 
BILUNG  CODE  6460-0 1-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-2604-000] 

Applied  Resources  Integrated 
Services,  Inc.;  Notice  of  Filing 

May  27, 1997. 

Take  notice  that  on  May  12, 1997, 
Applied  Resources  Integrated  Services, 
Inc.  tendered  for  filing  an  amendment  in 
the  above-referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  6, 1997.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
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file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  97-14254  Filed  5-30-97;  8:45  am] 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-2820-000] 

Florida  Power  &  Light  Company; 

Notice  of  Filing 

May  27, 1997. 

Take  notice  that  on  May  6, 1997, 
Florida  Power  &  Light  Company  (FPL), 
tendered  for  filing  an  Affidavit  for  the 
Direct  Testimony  and  Exhibits  of 
Donald  L.  Babka.  The  Testimony  and 
Exhibits  of  Mr.  Babka  was  filed  on  May 
2, 1997,  in  this  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission’s  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  4, 1997.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are . 
available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  97-14256  Filed  5-30-97;  8:45  am) 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-528-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Application 

May  27, 1997. 

Take  notice  that  on  May  19, 1997, 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel),  10  Lafayette  Square, 
Buffalo,  New  York  14203,  filed  in  the 
above  docket  an  application  pursuant  to 
Section  7(b)  of  the  Natural  Gas  Act  and 
Part  157  of  the  Commission’s 
Regulations,  for  permission  and 


approval  to  abandon  a  storage  service  it 
provides  to  UGI  Utilities,  Inc.  (UGI) 
under  Rate  Schedule  SS-2.  National 
Fuel  indicates  that  UGI  submitted 
written  notice  of  termination,  requesting 
such  termination  of  its  service  effective 
March  31, 1998,  all  as  more  fully  set 
forth  in  the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  June  17, 
1997,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 

DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission’s  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  an  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulation  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  Commission’s  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  National  Fuel  to  appear 
or  be  represented  at  the  hearing. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  97-14253  Filed  5-30-97;  8:45  am] 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Pocket  No.  ER97-2681 -000] 

New  Millennium  Energy  Incorporated; 
Notice  of  Filing 

May  27, 1997. 

Take  notice  that  on  May  16, 1997, 

New  Millennium  Energy  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission’s  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  June  6, 

1997.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  the  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  97-14255  Filed  5-30-97;  8:45  am) 
BILLING  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-2770-000] 

Toledo  Edison  Company;  Notice  of 
Filing 

May  27, 1997. 

Take  notice  that  on  April  30, 1997, 
Toledo  Edison  Company  (Toledo) 
tendered  for  filing  its  quarterly  report  of 
transactions  for  the  period  January  1, 
1997  to  March  31, 1997. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  iu  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
June  4, 1997.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
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become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  97-14252  Filed  5-30-97;  8:45  am] 
BILUNG  CODE  671 7-01 -N 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL97-1 8-000,  et  al.] 

Southwestern  Public  Service 
Company,  et  al.;  Electric  Rate  and 
Corporate  Regulation  Filings 

May  23. 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Southwestern  Public  Service 
Company 

[Docket  No.  EL9 7-1 8-000] 

Take  notice  that  on  May  13, 1997, 
Southwestern  Public  Service  Company 
tendered  for  filing  an  additional 
information  in  the  above-referenced 
docket. 

Comment  date:  June  6, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Schuylkill  Energy  Resources,  Inc.  v. 
Pennsylvania  Power  &  Light  Company 

[Docket  No.  EL97-39-000] 

Take  notice  that  on  May  19, 1997, 
Schuylkill  Energy  Resources,  Inc.  (SER) 
tendered  for  filing  its  complaint  seeking 
expedited  action  by  the  Commission  to 
readdress  a  violation  of  Commission 
Orders  and  federal  law  committed  by 
respondent,  Pennsylvania  Power  &  Light 
Company  (PP&L).  SER  requests  that  the 
Commission  rule  on  an  emergency 
basis,  that  PP&L  cannot  legally  refuse  to 
transmit  to  third  parties  electricity 
generated  by  SER  above  the  amount 
PP&L  is  contractually  obligated  to 
acquire  from  SER. 

Comment  date:  June  18, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  El  Paso  Electric  Company 

[Docket  No.  ER9 7-1 848-000] 

Take  notice  that  on  April  25, 1997,  El 
Paso  Electric  Company  (El  Paso) 
tendered  for  filing  a  service  agreement 
under  its  open  access  transmission  on 
an  unbundled  basis  of  electricity  sold  by 
El  Paso  to  Comision  Federal 
Electricidad,  the  Mexican  electric 
utility,  during  1997.  El  Paso  proposes  to 
make  the  service  agreement  effective  as 


of  January  1, 1997.  El  Paso  states  that  its 
submittal  of  the  service  agreement  is 
without  prejudice  to  its  position  that 
neither  the  Federal  Energy  Regulatory 
Commission  nor  the  Department  of 
Energy  has  jurisdiction  under  the 
Federal  Power  Act  over  the  rates,  terms 
and  conditions  under  which  El  Paso 
transmits  electricity  for  delivery  to  CFE 
in  Mexico. 

Comment  date:  June  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Dayton  Power  &  Light  Company 

[Docket  No.  ER97-1939-000] 

Take  notice  that  on  April  30, 1997, 
Dayton  Power  &  Light  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  June  6, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Fina  Energy  Services  Company 
[Docket  No.  ER97-2413-000] 

Take  notice  that  on  May  5, 1997,  Fina 
Energy  Services  Company  tendered  for 
filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  June  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Georgia  Power  Company 

[Docket  No.  ER97-2483-000] 

Take  notice  that  on  May  9, 1997, 
Georgia  Power  Company  tendered  for 
filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  June  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Arizona  Public  Service  Company 

[Docket  No.  ER97-2494-000] 

Take  notice  that  on  May  9, 1997, 
Arizona  Public  Service  Company 
tendered  for  filing  a  withdrawal  of 
cancellation  of  the  Axis  Station 
Participation  Agreement  with  Imperial 
Irrigation  District. 

Comment  date:  June  6, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Montaup  Electric  Company 

[Docket  No.  ER9 7-266 2-000] 

Take  notice  that  on  April  23, 1997, 
Montaup  Electric  Company  (Montaup) 
tendered  for  filing  (1)  executed  unit 
sales  service  agreements  under 
Montaup’s  FERC  Elpctric  Tariff,  Original 
Volume  No.  Ill;  and  (2)  executed  service 
agreements  for  the  sale  of  system 
capacity  and  associated  energy  under 
Montaup’s  FERC  Electric  Tariff,  Original 
Volume  No.  IV.  The  service  agreements 


under  both  tariffs  are  between  Montaup 
and  the  following  companies: 

1.  Plum  Street  Energy  Marketing 

2.  Western  Power  Services,  Inc. 

3.  Boston  Edison  Company 

4.  Cinergy  Services,  Inc. 

5.  The  Power  Company  of  America,  L.P. 

6.  Morgan  Stanley  Capital  Group,  Inc. 
Montaup  requests  waiver  of  the  sixty- 

day  notice  requirements  so  that  the 
service  agreements  may  be  effective  as 
of  April  15, 1997.  No  transactions  have 
occurred  under  any  of  the  agreements. 

Comment  date:  June  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  PacifiCorp 

[Docket  No.  ER97-2881-000] 

Take  notice  that  on  May  7, 1997, 
PacifiCorp,  tendered  for  filing  in 
accordance  with  18  CFR  Part  35  of  the 
Commission’s  Rules  and  Regulations,  a 
Service  Agreement  with  Equitable 
Power  Services  Company  and 
PanEnergy  Trading  and  Market  Services, 
L.L.C.  under  Pacifi-Corp’s  FERC  Electric 
Tariff,  Fourth  Revised  Volume  No.  3. 

Copies  of  this  filing  were  supplied  to 
the  Washington  Utilities  and 
Transportation  Commission  and  the 
Public  Utility  Commission  of  Oregon. 

A  copy  of  this  filing  may  be  obtained 
from  PacifiCorp ’s  Regulatory 
Administration  Department’s  Bulletin 
Board  System  through  a  personal 
computer  by  calling  (503)  464-6122 
(9600  baud,  8  bits,  no  parity,  1  stop  bit). 

Comment  date:  June  6, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Southern  Indiana  Gas  and  Electric 
Company 

[Docket  No.  ER97-2882-O00] 

Take  notice  that  on  May  7, 1997, 
Southern  Indiana  Gas  and  Electric 
Company  (“SIGECO”),  tendered  for 
filing  two  (2)  service  agreements  for 
market  based  rate  power  sales  under  its 
Market  Based  Rate  Tariff  with  the 
following  entities: 

1.  Carolina  Power  &  Light 

2.  Hoosier  Energy  Rural  Electric 

Cooperative,  Inc. 

Copies  of  the  filing  were  served  upon 
eacli  of  the  parties  to  the  service 
agreements. 

Comment  date:  June  6, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Pennsylvania  Power  &  Light 
Company 

[Docket  No.  ER97-2883-000] 

Take  notice  that  on  May  7, 1997, 
Pennsylvania  Power  &  Light  Company 
(PP&L),  filed  a  Service  Agreement  dated 
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April  25, 1997  with  Long  Island 
Lighting  Company  (LILCO)  under 
PP&L’s  FERC  Electric  Tariff,  Original 
Volume  No.  1.  The  Service  Agreement 
adds  LILCO  as  an  eligible  customer 
under  the  Tariff. 

PP&L  requests  an  effective  date  of 
May  7, 1997,  for  the  Service  Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  LILCO  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  June  5, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Wisconsin  Power  and  Light 
Company 

[Docket  No.  ER97-2885-0001 

Take  notice  that  on  May  8, 1997, 
Wisconsin  Power  and  Light  Company 
(WP&L),  tendered  for  filing  Form  of 
Service  Agreements  for  Firm  and  Non- 
Firm  Point-To-Point  Transmission 
Service.  The  Form  of  Service 
Agreements  have  been  signed  by  Duke/ 
Louis  Dreyfus  L.L.C.  Duke/Louis 
Dreyfus  L.L.C.  has  previously  signed  an 
earlier  version  of  WP&L’s  transmission 
tariffs. 

WP&L  requests  an  effective  date  of 
July  9, 1996,  and  accordingly  seeks 
waiver  of  the  Commission’s  notice 
requirements.  A  copy  of  this  filing  has 
been  served  upon  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  June  6, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Northern  States  Power  Company 
(Minnesota  Company) 

[Docket  No.  ER97-2886-000) 

Take  notice  that  on  May  8, 1997, 
Northern  States  Power  Company 
(Minnesota)  (“NSP”),  tendered  for  filing 
a  Firm  Point-to-Point  Transmission 
Service  Agreement  between  NSP  and 
Sonat  Power  Marketing  L.P. 

NSP  requests  that  the  Commission 
accept  the  agreement  effective  April  12, 
1997,  and  requests  waiver  of  the 
Commission’s  notice  requirements  in 
order  for  the  agreements  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  date:  June  6, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Ohio  Edison  Company 
Pennsylvania  Power  Company 

[Docket  No.  ER97-2887-000] 

Take  notice  that  on  May  8, 1997,  Ohio 
Edison  Company,  tendered  for  filing  on 
behalf  of  itself  and  Pennsylvania  Power 
Company,  a  Service  Agreement  for  Non- 
Firm  Point-to-Point  Transmission 
Service  with  the  companies  listed  below 


and  Ohio  Edison  Company  pursuant  to 
Ohio  Edison’s  Open  Access  Tariff. 

Illinois  Power  Company 
New  York  State  Electric  &  Gas 
Corporation 

These  Service  Agreements  will  enable 
the  parties  to  obtain  Non-Firm  Point-to- 
Point  Transmission  Service  in 
accordance  with  the  terms  of  the  Tariff. 

Comment  date:  June  6, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Commonwealth  Edison  Company 

[Docket  No.  ER97-2888-0001 

Take  notice  that  on  May  8, 1997, 
Commonwealth  Edison  Company 
(“ComEd”),  tendered  for  filing  a  letter 
agreement,  dated  February  28, 1997, 
between  ComEd  and  the  City  of  St. 
Charles,  Illinois  (“St.  Charles”).  The 
letter  agreement  provides  for 
strengthening  of  present  facilities  to 
insure  reliability  of  service  to  St. 

Charles. 

ComEd  seeks  an  effective  date  of  May 
9, 1997  and  accordingly,  seeks  waiver  of 
the  Commission’s  notice  requirements. 
Copies  of  the  filing  were  served  on  St. 
Charles  and  the  Illinois  Commerce 
Commission. 

Comment  date:  June  6, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  ER97-2889-000] 

Take  notice  that  on  May  8, 1997, 
Wisconsin  Public  Service  Corporation, 
tendered  for  filing  executed  service 
agreements  with  Sonat  Power  Marketing 
L.P.  and  Wisconsin  Electric  Power 
Company  under  its  CS-1  Coordination 
Sales  Tariff. 

Comment  date:  June  6, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Union  Electric  Company 
[Docket  No.  ER97-2B90-000] 

Take  notice  that  on  May  8, 1997, 
Union  Electric  Company  (UE),  tendered 
for  filing  Service  Agreements  for  Firm 
Point-to-Point  Transmission  Services 
between  Illinois  Power  Company  (IP) 
and  UE.  UE  asserts  that  the  purpose  of  * 
the  Agreements  is  to  permit  UE  to 
provide  transmission  service  to  IP 
pursuant  to  UE’s  Open  Access 
Transmission  Tariff  filed  in  Docket  No. 
OA96-50. 

Comment  date:  June  6, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


18.  Zond  Minnesota  Development 
Corporation  II 

[Docket  No;  ER97-2904-000] 

On  May  7, 1997,  Zond  Minnesota 
Development  Corporation  II,  444  S. 
Flower  Street,  Suite  4545,  Los  Angeles, 
California  90071  (“Zond  Minnesota”), 
filed  with  the  Federal  Energy  Regulatory 
Commission  pursuant  to  Sections  35.12 
and  35.205  of  the  Commission’s 
regulations  the  Application  of  Zond 
Minnesota  Development  Corporation  II 
for  Order  Accepting  Rates  For  Filing, 
Determining  Rates  To  Be  Just  And 
Reasonable,  And  Granting  Certain 
Waivers  And  Preapprovals  And  Request 
For  Expedited  Treatment. 

Zond  Minnesota  is  constructing  a 
wind  turbine  facility  (along  with  certain 
appurtenant  interconnected  power 
collection  facilities)  near  Lake  Benton, 
Minnesota.  The  facility  will  consist  of 
approximately  143  wind  turbines,  each 
with  a  nameplate  capacity  of  750  kW, 
resulting  in  a  peak  generating  capacity 
of  107.25  MW.  Ail  energy  and  capacity 
produced  by  the  facility  will  be  sold  to 
Northern  States  Power  Company  at  rates 
negotiated  between  the  parties. 

Comment  date:  June  6, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  The  Cleveland  Electric  Illuminating 
Company 

[Docket  No.  ER97-291 7-000] 

Take  notice  that  on  May  9, 1997,  The 
Cleveland  Electric  Illuminating 
Company  filed  Electric  Power  Service 
Agreements  (Agreements)  between  CEI 
and  Minnesota  Power  &  Light  Company; 
Pacificorp  Power  Marketing,  Inc.;  CNG 
Power  Services  Corporation;  and  CMS 
Marketing,  Services  &  Trading 
Company. 

Comment  date:  June  6, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  The  Toledo  Edison  Company 

[Docket  No.  ER97-291 8-000) 

Take  notice  that  on  May  9, 1997,  The 
Toledo  Edison  Company  (TE)  filed 
Electric  Power  Service  Agreements 
(Agreements)  between  TE  and  CMS 
Marketing,  Services  &  Trading 
Company;  Enron  Power  Marketing,  Inc.; 
CNG  Power  Services  Corporation;  and 
Minnesota  Power  &  Light  Company. 

Comment  date:  June  6, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Zond  Windsystems  Holding  Co. 

[Docket  No.  QF87-365-003] 

On  May  14, 1997,  Zond  Windsystems 
Holding  Co.  (ZWHC),  P.O.  Box  1910, 
13000  Jameson  Road,  Tehachapi, 
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California  93561  submitted  for  filing  an 
application  for  Commission 
recertification  as  a  qualifying  small 
power  production  facility  pursuant  to 
Section  292.207(b)  of  the  Commission’s 
Regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

According  to  the  applicant,  the 
facility  is  a  wind  energy  small  power 
production  facility  located  in  the 
Tehachapi  Mountains,  Kem  County, 
California.  The  Commission  previously 
certified  the  facility  as  a  qualifying 
facility  in  Zond  Systems,  Inc.,  41  FERC 
1  62,079  (1987).  The  facility  consists  of 
225  wind  turbines  with  an  aggregate 
capacity  of  20  MW.  Power  from  the 
facility  is  sold  to  Southern  California 
Edison  Company.  According  to  the 
applicant,  the  instant  recertification  is 
requested  to  assure  that  the  facility  will 
remain  a  qualifying  facility  following  a 
change  in  the  ownership  of  the 
applicant. 

Comment  date:  Fifteen  days  after  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  in  accordance  with 
Standard  Paragraph  E  at  the  end  of  this 
notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell , 

Secretary. 

[FR  Doc.  97-14278  Filed  5-30-97;  8:45  am) 
BILLING  COOE  8717-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  1494-136] 

Grand  River  Dam  Authority;  Notice  of 
Availability  of  Draft  Environmental 
Assessment 

May  27, 1997. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission’s  regulations,  18  CFR  Part 
380  (Order  No.  486,  52  F.R.  47910),  the 
Office  of  Hydropower  Licensing  (OHL) 
has  reviewed  an  application  for 
approval  of  new  marina  facilities.  Grand 
River  Dam  Authority  Proposes  to  permit 
Brian  Miller  and  Dennis  Blakemore, 
d/b/a  Honey  Creek  Landing,  Ltd.,  LLC, 
(HCL)  to  construct  new  marina  docking 
facilities  on  the  Honey  Creek  arm  of 
Grand  Lake,  the  project  reservoir.  HCL 
requests  permission  to  construct  7 
floating  boat  docks  containing  a  total  of 
242-slips.  The  marina  would  be  located 
on  the  north  shore  of  the  creek 
immediately  west  of  U.S.  Highway  59  in 
the  Town  of  Grove.  The  Pensacola 
Project  is  on  the  Grand  River,  in  Craig, 
Delaware,  Mayes,  and  Ottawa  Counties, 
Oklahoma. 

The  DEA  was  written  by  staff  in  the 
Office  of  Hydropower  Licensing, 

Federal  Energy  Regulatory  Commission. 
Copies  of  the  DEA  can  be  obtained  by 
calling  the  Commission’s  Public 
Reference  Room  at  (202)  208-1371.  In 
the  DEA,  staff  concludes  that  approval 
of  the  licensee’s  proposal  would  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Please  submit  any  comments  within 
30  days  from  the  date  of  this  notice.  Any 
comments,  conclusions,  or 
recommendations  that  draw  upon 
studies,  reports,  or  other  working  papers 
of  substance  should  be  supported  by 
appropriate  documentation. 

Comments  should  be  addressed  to: 

Ms.  Lois  D.  Cashell,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street  N.E.,  Washington,  D.C. 
20426.  Please  affix  Project  No.  1494-136 
to  all  comments.  For  further 
information,  please  contact  the  project 
manager,  John  K.  Hannula,  at  (202)  219- 
0116. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  97-14251  Filed  5-30-97;  8:45  am] 
BILUNG  COOE  8717-01-M 


DEPARTMENT  OF  ENERGY 

Sunshine  Act  Meeting 

AGENCY  HOLDING  MEETING:  Federal 
Energy  Regulatory  Commission. 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 
ANNOUNCMENT:  May  28, 1997—62  FR 
28856. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
MEETING:  May  28, 1997, 10:00  a.m. 
CHANGE  IN  THE  MEETING  The  following 
Docket  Numbers  and  Companies  have 
been  added  to  the  Agenda  scheduled  for 


the  May  28, 1997  meeting. 

Item  No. 

Docket  No.  and  company 

CAG-38 

IS92-3-000,  Amerada  Hess 
Pipeline  Company;  IS94-10- 
003,  Amerada  Hess  Pipeline 
Company;  OR96-1-000, 

Exxon  Pipeline  Company, 
Mobil  Alaska  Pipeline  Com¬ 
pany,  Phillips  Alaska  Pipeline 
Corporation  and  Unocal  Pipe¬ 
line  Company. 

CAG-61 

IS92-3-000,  Amerada  Hess 
Pipeline  Company;  IS94-10- 
000,  Amerada  Hess  Pipeline 
Company;  OR96-1-000, 

Exxon  Pipeline  Company, 
Mobil  Alaska  Pipeline  Com¬ 
pany,  Phillips  Alaska  Pipeline 
Corporation  and  Unocal  Pipe¬ 
line  Company. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  97-14417  Filed  5-29-97;  11:38  am) 

BILLING  COOE  8717-01 -M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6481 -2] 

Public  Scoping  Meeting  for  EPA’s 
Environmental  Impact  Statement  for 
the  Final  Rule  for  Environmental 
Impact  Assessment  of 
Nongovernmental  Activities  in 
Antarctica 

AGENCY:  U.S.  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  public  scoping 
meeting  for  EPA’s  Environmental 
Impact  Statement  (EIS)  for  the  Final 
Rule  for  Environmental  Impact 
Assessment  (EIA)  of  nongovernmental 
activities  in  Antarctica. 


PURPOSE:  The  U.S.  EPA,  in  accordance 
with  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  (NEPA),  will 
prepare  a  Draft  EIS  for  the  proposed 
final  regulations  what  will  provide  for: 
(1)  Environmental  impact  assessment  of 
nongovernmental  activities,  including 
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tourism,  in  Antarctica  for  which  the 
United  States  is  required  to  give 
advance  notice  under  paragraph  5  of 
Article  VII  of  the  Antarctic  Treaty  of 
1959,  and  (2)  coordination  of  the  review 
of  information  regarding  environmental 
impact  assessments  received  by  the 
United  States  from  other  Parties  to  the 
Protocol  on  Environmental  Protection  to 
the  Antarctic  Treaty.  These  final 
regulations  will  be  prepared  pursuant  to 
the  Antarctic  Science,  Tourism,  and 
Conservation  Act  of  1996.  EPA  invites 
comments  and  suggestions  on  the  scope 
of  the  rulemaking  and  analysis 
including  the  environmental  and 
regulatory  issues  to  be  addressed  in  the 
EIS. 

DATES:  The  EPA  will  hold  a  public 
meeting  on  Tuesday,  July  8, 1997,  from 
10:00  AM  until  6:00  PM,  at  the 
Arlington  Hilton  Hotel,  950  North 
Stafford  Street,  Arlington,  Virginia, 
Meeting  Title:  EPA  Publit  Scoping 
Meeting,  to  receive  public  input,  either 
verbal  or  written,  on  relevant 
environmental  and  regulatory  issues 
which  EPA  should  address  in  the  Draft 
EIS.  Written  comments  from  the  public 
may  also  be  sent  directly  to  EPA  to  the 
contacts  listed  below  and  will  be 
accepted  by  EPA  through  July  15, 1997. 
FOR  FURTHER  INFORMATION  AND  TO  BE 
PLACED  ON  THE  PROJECT  MAILING  UST 
CONTACT:  Mr.  Joseph  Montgomery  or 
Ms.  Katherine  Biggs,  Office  of  Federal 
Activities  (2252A),  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460;  telephone: 
(202)564-715 7  or  (202)564-7144, 
respectively. 

SUPPLEMENTARY  INFORMATION: 

I.  Scoping  Meeting  Agenda  and  Public 
Comments 

10:00-12:00  AM — Overview  and 
Discussion  of  Interim  Final  Rule  for 
Environmental  Impact  Assessment  of 
Nongovernmental  Activities  in 
Antarctica 

12:00-1:30  PM— Break 
1:30-6:00  PM 

a.  Presentation  of  comments  by  the 
public  on  relevant  environmental 
and  regulatory  issues  which  EPA 
should  address  in  the  Draft  EIS 

b.  Open  discussion  of  comments  and 
issues  presented  by  the  public  and 
as  proposed  in  EPA’s  Notice  of 
Intent  published  May  9, 1997 
(Federal  Register/Vol.  62,  No.  90/ 
Friday,  May  9, 1997/25611-25613) 

An  integral  part  of  the  NEPA  process 
is  public  participation  in  the  Scoping 
process,  the  key  purpose  of  which  is 
early  identification  of  the  environmental 
and  regulatory  issues  and  alternatives  to 
be  addressed  in  the  Draft  EIS.  The 


public  will  also  have  an  opportunity  to 
comment  on  the  Draft  EIS  and  the 
proposed  Final  Rule  which  are 
anticipated  to  be  made  available  in 
January  1998. 

II.  Background 

The  Antarctic  Science,  Tourism,  mid 
Conservation  A«t  of  1996  (Act) 
implements  the  Protocol  on 
Environmental  Protection  (Protocol)  to 
the  Antarctic  Treaty  (Treaty).  Pursuant 
to  the  Act,  the  EPA  is  required  to 
promulgate  regulations  by  October  2, 
1998,  that  provide  for  assessment  of  the 
environmental  impacts  of 
nongovernmental  activities,  including 
tourism,  in  Antarctica  and  for 
coordination  of  the  review  of 
information  regarding  environmental 
impact  assessments  received  from  other 
Parties  to  the  Protocol.  The  EPA 
promulgated  an  Interim  Final  Rule  on 
April  30, 1997,  (Federal  Register/Vol. 

62,  No.  83/Wednesday,  April  30, 1997/ 
23538-23549)  so  that  the  United  States 
would  have  the  ability  to  implement  its 
obligations  under  the  Protocol  as  soon 
as  the  Protocol  enters  into  force.  The 
EPA  also  prepared  an  “Environmental 
Assessment  of  Proposed  Interim  Rules 
for  Non-Governmental  Activity  in 
Antarctica”  (EA)  to  evaluate  the 
environmental  and  cultural  impacts  of 
the  interim  rule,  and  issued  a  Notice  of 
Availability  for  the  EA  (Federal 
Register/Vol.  62,  No.  87/Tuesday,  May 
6, 1997/Notices/24652). 

During  the  time  the  Interim  Final  Rule 
is  in  place  and  before  the  October  1998 
deadline  set  by  the  Act,  EPA  will 
promulgate  a  Final  Rule  that  will 
provide  for  assessment  of  the 
environmental  impacts  of 
nongovernmental  activities,  including 
tourism,  in  Antarctica  and  for 
coordination  of  the  review  of 
information  regarding  environmental 
impact  assessments  received  from  other 
Parties  to  the  Protocol.  In  support  of  this 
regulatory  action,  EPA  is  preparing  an 
EIS  to  consider  the  environmental  and 
regulatory  issues  to  be  addressed  in  the 
Final  Rule  and  the  alternatives  for 
addressing  these  issues  within  the  rule- 
making  process.  The  EPA  issued  a 
Notice  of  Intent  to  prepare  an  EIS  for 
this  regulatory  action  that  included  a 
listing  of  issues  that,  along  with  any 
other  relevant  alternatives  or  issues 
raised  by  the  public,  will  be  considered 
in  the  Draft  EIS  (Federal  Register/Vol. 
62,  No.  90/Friday,  May  9, 1997/Notices/ 
25611-25613). 

m.  Availability  of  Documents 

Copies  of  the  Notice  of  Availability  of 
the  Environmental  Assessment,  the 
Environmental  Assessment,  Finding  of 


No  Significant  Impact,  the  Interim  Final 
Rule,  and  Notice  of  Intent  to  Prepare  an 
EIS  for  the  Final  Rule- are  available  in 
the  Federal  Register  as  cited  above  or 
may  be  requested  from  Mr.  Montgomery 
or  Ms.  Biggs  as  listed  in  the  For  Further 
Information  section.  These  documents 
are  also  available  on  the  World  Wide 
Web  at:  http//es.inel.gov/oeca/ofa/. 
Richard  E.  Sanderson, 

Director,  Office  of  Federal  Activities. 

[FR  Doc.  97-14249  Filed  5-30-97;  8:45  am] 
BILLING  CODE  6560-60 -P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00481;  FRL-5720-1] 

Evaluating  Ecological  Risk;  Open 
Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  EPA  is  holding  a  1-day  open 
meeting  to  discuss  EPA’s  current 
initiative  to  incorporate  probabilistic 
approaches  into  its  ecological  risk 
assessments  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (F1FRA).  EPA  wishes  to  use  this 
open  meeting  to  encourage  broad-based 
discussion  of  the  use  of  probabilistic 
methods  to  assess  the  ecological  risks  of 
pesticides  and  to  provide  a  background 
for  subsequent  detailed  technical 
discussions  of  probabilistic  assessment 
methods.  A  2-day  technical  working 
session  of  terrestrial  and  aquatic 
assessment  workgroups  will  follow  the 
open  meeting. 

DATES:  The  open  meeting  will  be  held 
on  June  23, 1997,  from  9  a.m.  to  4:30 
p.m.  Pre-registration  is  required  as  space 
is  limited  to  180  people.  Participation 
by  a  broad  range  of  stakeholders  is 
desired.  Registration  forms  may  be 
obtained  by  calling  Trudy  Aust,  Golder 
Associates  Inc.  at  (352)  336-5600  and 
must  be  returned  no  later  than  June  6, 
1997. 

ADDRESSES:  The  meeting  will  be  held  at: 
the  Hyatt  Regency  Crystal  City,  2799 
Jefferson  Davis  Highway,  Arlington,  VA 
22202.  The  telephone  number  for  the 
hotel  is:  (703)  418-1234. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Dana  Spatz,  Office  of  Pesticide 
Programs  (7507C),  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  Office  location, 
telephone  number,  and  e-mail  address: 
Rm.  101 1G,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA, 
(703)  305-6063,  e-mail: 
spatz.danadepamail.epa.gov. 
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SUPPLEMENTARY  INFORMATION:  In  May 

1996,  EPA’s  Office  of  Pesticide 
Programs  (OPP)  presented  two 
ecological  risk  assessment  case  studies 
to  the  FIFRA  Scientific  Advisory  Panel 
(SAP)  for  comment  on  the 
methodologies  used.  While  generally 
affirming  and  recognizing  the  utility  of 
the  current  assessment  process  and 
methods,  the  SAP  offered  a  number  of 
suggestions  for  improving  the  OPP 
ecological  risk  assessment  process. 
Foremost  among  the  suggestions  was 
that  OPP  move  beyond  the  present 
single  point  deterministic  process  of 
risk  assessment  and  develop  the  tools 
and  methodologies  necessary  to  do  a 
probabilistic  assessment  that  addresses 
the  magnitude  of  the  expected  impact  as 
well  as  the  uncertainty  and  variation 
involved  in  the  provided  estimates. 

As  a  result,  the  Environmental  Fate 
and  Effects  Division  (EFED)  within  the 
OPP  has  begun  a  series  of  efforts  to 
identify,  develop,  and  validate 
probabilistic  assessment  tools  and 
methodologies  which  could  be  used  for 
evaluating  terrestrial  and  aquatic  effects 
of  pesticides.  EFED  has  requested  the 
cooperation  of  the  American  Crop 
Protection  Association  (ACPA)  in  this 
technical  effort,  and  together  EPA  and 
ACPA  have  organized  aquatic  and 
terrestrial  workgroups,  each  comprised 
of  experts  drawn  from  government 
agencies,  academia,  contract 
laboratories,  environmental  advocacy 
groups,  and  industry. 

OPP  is  setting  up  an  open  docket 
which  will  include  supporting  material 
for  this  exploration  of  probabilistic 
ecological  risk  assessment  methods.  A 
final  agenda  for  the  meeting  on  June  23, 
and  background  papers  regarding  the 
topics  to  be  discussed  will  be  available 
for  public  review  after  June  13  at  the 
following  address:  Environmental 
Protection  Agency,  Rm.  1128,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA,  Telephone:  (703)  305- 
5805. 

Any  person  who  wishes  to  file  a 
written  statement  can  do  so  before  or 
after  the  meeting.  These  statements  will 
become  part  of  the  permanent  file  and 
will  be  provided  to  the  workgroup 
members  for  their  information. 

List  of  Subjects 

Environmental  protection. 

Dated:  May  20, 1997. 

loseph  ).  Merenda,  Jr., 

Director,  Environmental  Fate  and  Effects 
Division,  Office  of  Pesticide  Programs. 

[FR  Doc.  97-14300  Filed  5-28-97;  1:23  pm] 

BILLING  CODE  6560-50-F 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

Sunshine  Act  Notice 

TIME  AND  DATE:  10:00  a.m.  (EDT),  June  9, 
1997. 

PLACE:  4th  Floor,  Conference  Room 
4506, 1250  H  Street,  N.W.,  Washington, 
D.C. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  the  minutes  of  the  May 
12, 1997,  Board  member  meeting. 

2.  Thrift  Savings  Plan  activity  report 
by  the  Executive  Director. 

3.  Review  of  KPMG  Peat  Marwick 
audit  reports: 

(a)  “Pension  and  Welfare  Benefits 
Administration  Review  of  ADP 
Hardware  Operations  Management 
of  the  Thrift  Savings  Plan  at  the 
United  States  Department  of 
Agriculture,  National  Finance 
Center” 

(b)  “Pension  and  Welfare  Benefits 
Administration  Review  of  the  Thrift 
Savings  Plan  Loan  Operations  at  the 
United  States  Department  of 
Agriculture,  National  Finance 
Center” 

(c)  “Pension  and  Welfare  Benefits 
Administration  Review  of  the  Thrift 
Savings  Plan  Forfeiture  and 
Forfeiture  Restoration  Operations 
and  Interfund  Transfer  Process  at 
the  United  States  Department  of 
Agriculture,  National  Finance 
Center” 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Thomas  J.  Trabucco,  Director,  Office  of 
External  Affairs,  (202)  942-1640. 

Dated:  May  28, 1997. 

Roger  W.  Mehle, 

Executive  Director,  Federal  Retirement  Thrift 
Investment  Board. 

[FR  Doc.  97-14363  Filed  5-28-97;  4:24  pm) 

BILLING  CODE  6780-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30  DAY-12-97] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 


requests,  call  the  CDC  Reports  Clearance 
Office  on  (404)  639-7090.  Send  written 
comments  to  CDC,  Desk  Officer;  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235; 
Washington,  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Project 

1.  Technical  Assistance  to  Enhance 
the  Statistical  and  Analytic  capacity  of 
State  and  Local  Public  Health 
Professionals  For  Year  2000 
Applications — (0920-0290) — 

Extension — Responsibility  for 
identifying  and  providing  data  for 
monitoring  the  Year  2000  objectives  is 
shared  by  agencies  throughout  the 
government,  in  State  and  local 
governments  and  in  the  private  sector. 
Each  of  the  22  health  priority  areas 
outlined  in  the  Year  2000  Objectives 
provides  an  assessment  of  the 
availability  of  data  for  establishing 
baseline  measures  and  potential  data 
sources  for  tracking  progress.  A  key  set 
of  provisions  of  the  Year  2000  Health 
Objectives  Planning  Act  of  1990  (P.L. 
101-582)  provided  for  grants  to  states 
for  the  development  of  plans  to 
implement  the  Year  2000  Health 
Objectives  within  each  state,  including 
the  assessment  of  health  within  each  of 
the  states.  The  Act  further  mandated  the 
development  of  uniform  health  status 
indicators  for  use  by  federal,  state  and 
local  health  agencies  and  model 
methods  of  collecting  and  reporting 
data.  In  order  to  enhance  state  capacity 
to  use  data,  the  National  Center  for 
Health  Statistics  (NCHS/CDC)  has 
provided  training  in  the  use  of  data  for 
public  health  purposes  through  the 
Applied  Statistics  Training  Institute 
(ASTI).  ASTI  presents  a  series  of  short 
focused  courses  on  data  collection, 
analysis  and  utilization.  These  courses 
are  offered  to  professionals  in  state  and 
local  health  departments.  The  attendees 
gain  knowledge  of  practical  applications 
and  techniques  for  evaluating  the  Year 
2000  health  objectives.  Also,  by 
sponsoring  these  courses,  CDC  can 
expect  certain  standards  of  data  analysis 
on  the  local  level.  An  upgrading  of 
methodological  skills  for  those  persons 
at  the  local  level  primarily  responsible 
for  analysis  is  vitally  important  in 
understanding  the  health  status  of  a 
population  and  in  planning  effective 
prevention  programs.  Each  year  ASTI 
mails  a  Bulletin  of  Courses  to  state  and 
local  public  health  agencies  informing 
them,  of  the  curriculum  of  courses 
available.  An  application  for  training 
form  is  included  in  the  Bulletin  of 
Courses  for  use  by  individuals 
interested  in  attending  a  course.  This 
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collection  of  information  consists  solely  of  those  application  forms.  The  total 

annual  burden  hours  are  100. 


Respondents 

* 

Number  of  re¬ 
spondents 

Number  of  re¬ 
sponses/re¬ 
spondent 

Avg.  burden/ 
response 
(in  hrs.) 

Agencies  and  individuals  . 

600 

1 

0.167 

Dated:  May  27, 1997. 

Wilma  G.  Johnson, 

Acting  Associate  Director  for  Policy  Planning 
And  Evaluation,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

[FR  Doc.  97-14262  Filed  5-30-97;  8:45  am] 
BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Protocol  To  Measure  the  Quantity  of 
Nicotine  Contained  in  Smokeless 
Tobacco  Products  Manufactured, 
Imported,  or  Packaged  in  the  United 
States;  Amendment  To  Extend 
Comment  Period 

AGENCY:  Centers  for  Disease  Control  and 
Prevention  (CDC),  Department  of  Health 
and  Human  Services. 

ACTION:  Extension  of  request  for 
comments. 


A  notice  requesting  comments  from 
all  interested  parties  concerning  a 
protocol  to  measure  nicotine  content  of 
smokeless  tobacco  products  was 
published  in  the  Federal  Register  on 
May  2, 1997  (62  FR  24116). 

This  notice  is  amended  as  follows:  On 
page  24116,  first  column,  under  the 
heading  DATES,  line  seven,  the  date  for 
submission  of  written  comments  to  this 
notice  has  been  extended  from  June  2, 
1997,  to  “July  2, 1997.” 

All  other  information  and 
requirements  of  the  May  2, 1997, 
Federal  Register  notice  remain  the 
same. 

Dated:  May  27, 1997. 

Joseph  R.  Carter 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

[FR  Doc.  97-14258  Filed  5-30-97;  8:45  am] 
BIUJNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

[Program  Announcement  No.  ACYF-CB- 
93.652-97-04-1] 

Adoption  Opportunities  Program: 
Announcement  of  Availability  of 
Financial  Assistance  and  Request  for 
Applications 

AGENCY:  Administration  for  Children 
and  Families,  ACF,  DHHS. 

ACTION:  Correction  notice. 

SUMMARY:  This  notice  corrects  the 
announcement  of  the  availability  of 
financial  assistance  and  request  for 
applications  for  the  Adoption 
Opportunities  Program,  published  in  the 
Federal  Register  on  May  21, 1997.  The 
closing  date  for  receipt  of  applications 
was  listed  as  August  19, 1997  which  is 
90  days  from  the  date  of  publication. 

The  correct  closing  date  for  receipt  of 
applications  is  July  21, 1997  which  is  60 
days  from  the  date  of  publication. 

FOR  FURTHER  INFORMATION  CONTACT: 

The  ACYF  Operations  Center  Technical 
Assistance  Team  at  1-600-351-2293 
regarding  this  Correction  Notice  and  for 
questions  regarding  application 
requirements. 

Dated:  May  21, 1997. 

James  A.  Harrell, 

Acting  Commissioner,  Administration  on 
Children,  Youth  Families. 

[FR  Doc.  97-14311  Filed  5-30-97;  8:45  am] 

BILUNG  COOE  4184-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[316] 

Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  has  submitted  to  the 


Office  of  Management  and  Budget 
(OMB)  the  following  proposals  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  col^ction  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency’s  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

1.  Type  of  Request:  Extension  of  a 
currently  approved  collection;  Title  of 
Information  Collection:  Medicaid 
Integrated  Quality  Control  (QC)  Review 
Worksheet;  Form  No.:  HCFA-316;  Use: 
State  agencies  are  required  to  perform 
QC  reviews  for  the  Aid  to  Families  with 
Dependent  Children  (AFDC),  Food 
Stamps,  and  Medicaid  programs.  The 
integrated  QC  review  worksheet  is 
designed  to  collect  both  case 
characteristics  and  QC  data  for  all  QC 
reviews  in  the  three  Federal  assistance 
programs  listed  above;  Frequency: 
Monthly;  Affected  Public:  State,  local,  or 
tribal  government;  Number  of 
Respondents:  51;  Frequency:  Monthly; 
Total  Annual  Responses:  30,600;  Total 
Annual  Hours:  288,688. 

To  request  copies  of  the  proposed 
paperwork  collection  referenced  above. 
E-mail  your  request,  including  your 
address,  to  Paperwork@hcfa.gov,  or  call 
the  Reports  Clearance  Office  on  (410) 
786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Financial  and  Human 
Resources,  Management  Analysis  and 
Planning  Staff,  Attention:  Linda 
Mansfield,  Room  C2-26-17,  7500 
Security  Boulevard,  Baltimore, 

Maryland  21244-1850. 
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Dated:  May  22, 1997. 

Edwin  J.  Glatzel, 

Director,  Management  Analysis  and  Planning 
Staff,  Office  of  Financial  and  Human 
Resources,  Health  Care  Financing 
A  dministration. 

[FR  Doc.  97-14233  Filed  5-30-97;  8:45  am] 

BILUNG  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[R-86,  SP0001,  R-153] 

# 

Submitted  for  Collection  of  Public 
Comment:  Submission  for  OMB 
Review 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposals  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency’s  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

1.  Type  of  Request:  Extension  of  a 
currently  approved  collection;  Title  of 
Information  Collection:  Systems 
Performance  Review  (SPR);  Form  No.: 
HCFA-R-86;  Use:  The  System 
Performance  Review  (SPR)  is  a  vehicle 
used  to  evaluate  State  Medicaid 
Management  Information  Systems 
(MMIS)  to  determine  whether  or  not  a 
State  system  satisfies  the  functional 
requirements  and  statistical  levels  of 
output  relating  to  accuracy  and 
timeliness.  This  review  necessitates  the 
documentation  or  maintenance  of 
specific  records;  Frequency:  Annually; 
Affected  Public:  State,  local,  or  tribal 
government;  Business  or  other  for  profit; 
and  Federal  Government;  Number  of 
Respondents:  17;  Total  Annual 
Responses:  17;  Total  Annual  Hours: 
22,100. 

2.  Type  of  Request:  Revision  of  a 
currently  approved  collection;  Title  of 
Information  Collection:  Medicaid 
Posteligibility  Preprint;  Form  No.: 


HCFA-SP0001;  Use:  To  standardize  the 
display  of  information  on  the 
posteligibility  process  in  the  State’s 
Medicaid  plan.  The  State  plan  is  issued 
as  a  basis  for  Federal  financial 
participation  in  the  State  program; 
Frequency:  Annually;  Affected  Public: 
State,  local,  or  tribal  government;  and 
Federal  Government;  Number  of 
Respondents:  56;  Total  Annual 
Responses:  896;  Total  Annual  Hours: 
529. 

3.  Type  of  Request:  Revision  of  a 
currently  approved  collection;  Title  of 
Information  Collection:  Drug  Utilization 
Review  (DUR)  (Medicaid);  Form  No.: 
HCFA-R-153  and  HCFA-R-153a;  Use: 
This  is  a  revision  of  a  currently 
approved  collection  of  the  OMB 
approved  requirements  on  DUR 
programs  that  will  expire  on  9/30/97. 
The  program  and  requirements  are  the 
same,  but  HCFA  intends  to  add  survey/ 
instructions  for  the  annual  report.  This 
framework  in  form  HCFA-Rl53a  would 
allow  for  reports  to  be  more  easily 
prepared  by  the  states  while  also 
enhancing  the  usefulness  of  these 
reports  for  analysis  and  comparison  by 
HCFA.  Submission  of  reports  has  been 
required  by  Section  1927  (g)  of  the 
Social  Security  Act;  Frequency: 
Annually;  Affected  Public:  State,  local, 
or  tribal  government;  Business  or  other 
for  profit;  and  Not-for-profit  institutions; 
Number  of  Respondents:  50;  Total 
Annual  Responses:  50;  Total  Annual 
Hours:  608,400. 

To  request  copies  of  the  proposed 
paperwork  collection  referenced  above, 
E-mail  your  request,  including  your 
address,  to  Paperwork@hcfa.gov,  or  call 
the  Reports  Clearance  Office  on  (410) 
786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
within  30  days  of  this  notice  directly  to 
the  OMB  Desk  Officer  designated  at  the 
following  address:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Allison  Eydt,  New  Executive 
Office  Building,  Room  10235, 
Washington,  D.C.  20503. 

Dated:  May  22, 1997. 

Edwin  ).  Glatzel, 

Director,  Management  Analysis  and  Planning 
Staff,  Office  of  Financial  and  Human 
Resources,  Health  Care  Financing 
Administration. 

[FR  Doc.  97-14234  Filed  5-30-97;  8:45  am] 
BILUNG  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[HCFA-1728] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Home  Health 
Agency  Cost  Report;  Form  No.:  HCFA- 
1728;  Use:  The  HCFA  1728  is  the  form 
used  by  Home  Health  Agencies  to  report 
their  health  care  costs  to  determine  the 
amount  reimbursable  for  services 
furnished  to  Medicare  beneficiaries. 
Frequency:  Annually;  Affected  Public: 
Business  or  other  for  profit.  Not  for 
profit  institutions,  and  State,  Local  or 
Tribal  Government;  Number  of 
Respondents:  8,950;  Total  Annual 
Hours:  1,575,200. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
HCFA’s  WEB  SITE  ADDRESS  at  http:// 
www.hcfa.gov/regs/prdact95.htm,  or  to 
obtain  the  supporting  statement  and  any 
related  forms,  E-mail  your  request, 
including  your  address  and  phone 
number,  to  Paperwork@hcfa.gov,  or  call 
the  Reports  Clearance  Office  on  (410) 
786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
OMB  Human  Resources  and  Housing 
Branch,  Attention:  Allison  Eydt,  New 


Federal  Register  /  Vol.  62,  No.  105  /  Monday,  June  2,  1997  /  Notices 


29731 


Executive  Office  Building,  Room  10235, 
Washington,  D.C.  20503. 

Dated:  May  22, 1997. 

Edwin  J.  Glatzel, 

Director,  Management  Analysis  and  Planning 
Staff,  Office  of  Financial  and  Human 
Resources,  Health  Care  Financing 
Administration. 

[FR  Doc.  97-14295  Filed  5-30-97;  8:45  am] 
BILUNG  CODE  4120-03-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  4162-N-02] 

Notice  of  Proposed  Information 
Collection  for  Public  Comment 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing,  HUD. 

ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  August  1, 1997. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Oliver  Walker,  Housing,  DEPARTMENT 
OF  HOUSING  &  URBAN 
DEVELOPMENT,  451— 7th  Street,  SW, 
Room  9116,  Washington,  DC  20410. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Dipman,  telephone  number  (202) 
708-1220  (this  is  not  a  toll-free  number) 
for  copies  of  the  proposed  forms  and 
other  available  documents. 
SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

The  Notice  is  soliciting  comments 
from  members  of  the  public  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency’s  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 


burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Mark  to  Market/ 
Portfolio  Reengineering  Demonstration 
Program  Guidelines — FR— 4162. 

OMB  Control  Number:  2502—0519. 

Description  of  the  need  for  the 
information  and  proposed  use:  This 
information  issuance  of  Mark  to  Market 
Demonstration  Program  Guidelines  on 
proposed  submission  requirements  and 
subsequent  HUD  processing  procedures. 
The  Demonstration,  titled  “FHA 
Multifamily  Demonstration  Authority”, 
is  authorized  by  Section  212  of  the 
Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development  and 
Independent  Agencies  Appropriations 
Act,  1997  (Pub.  L.  104-204, 110  Stat. 
2874,  September  26, 1996). 

Agency  forms,  if  applicable:  None. 

Members  of  affected  public: 

Status  of  the  proposed  information 
collection: 

Authority:  Section  236  of  the  Paperwork 
Reduction  Act  of  1995, 44  U.S.C.  Chapter  35, 
as  amended.  , 

Dated:  May  23, 1997. 

Nicolas  P.  Rets  in  as, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

(FR  Doc.  97-14218  Filed  5-30-97;  8:45  ami 
BILLING  COOE  4210-27-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4247-D-02] 

Order  of  Succession,  Acting  General 
Counsel 

AGENCY:  Office  of  the  General  Counsel, 
HUD. 

ACTION:  Order  of  succession. 

SUMMARY:  The  General  Counsel  for  the 
Department  of  Housing  and  Urban 
Development  is  issuing  this  Order  of 
Succession  of  officials  authorized  to 
serve  as  Acting  General  Counsel  when, 
by  reason  of  absence,  disability,  or 
vacancy  in  office,  the  General  Counsel 
is  not  available  to  exercise  the  powers 
or  perform  the  duties  of  the  office. 
EFFECTIVE  DATE:  May  19, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  Opitz,  Assistant  General  Counsel 
for  Training  and  Administrative  Law, 
Department  of  Housing  and  Urban 
Development,  Room  10246,  451  7th 


Street,  SW,  Washington,  DC  20410, 

(202)  708-0622,  Extension  5046.  (This  is 
not  a  toll-free  number.)  For  hearing/ 
speech-impaired  individuals,  this 
number  may  be  accessed  via  TTY  by 
calling  the  Federal  Information  Relay 
Service  at  1-800-877-8399. 
SUPPLEMENTARY  INFORMATION:  The 
General  Counsel  for  the  Department  of 
Housing  and  Urban  Development  is 
issuing  this  Order  of  Succession  of 
officials  authorized  to  serve  as  Acting 
General  Counsel  when,  by  reason  of 
absence,  disability,  or  vacancy  in  office, 
the  General  Counsel  is  not  available  to 
exercise  the  powers  or  perform  the 
duties  of  the  Office. 

Accordingly,  the  General  Counsel 
designates  the  following  order  of 
succession: 

Section  A.  Order  of  Succession 

During  any  period  when,  by  reason  of 
absence,  disability,  or  vacancy  in  office, 
the  General  Counsel  is  not  available  to 
exercise  the  powers  or  perform  the 
duties  of  the  Office  of  the  General 
Counsel,  the  following  are  hereby 
designated  to  serve  as  Acting  General 
Counsel: 

(1)  Deputy  General  Counsel  (Programs  & 

Regulations) 

(2)  Deputy  General  Counsel  (Housing  & 

Development) 

(3)  Deputy  General  Counsel  (Civil  Rights 

&  Fair  Housing) 

(4)  Deputy  General  Counsel  (Operations) 

(5)  Associate  General  Counsel  tor 

Assisted  Housing  and  Community 
Development 

(6)  Associate  General  Counsel  for 

Finance  and  Regulatory 
Enforcement 

(7)  Associate  General  Counsel  for 

Insured  Housing 

(8)  Associate  General  Counsel  for 

Litigation 

(9)  Associate  General  Counsel  for 

Program  Enforcement 

(10)  Associate  General  Counsel  for 
Human  Resources 

(11)  Associate  General  Counsel  for 
Legislation  and  Regulations 

These  officials  shall  serve  as  Acting 
General  Counsel  under  this  order  of 
succession  in  the  order  specified  herein 
and  no  official  shall  serve  unless  all  the 
other  officials,  whose  position  titles 
precede  his/hers  in  this  order,  are 
unable  to  act  by  reason  of  absence, 
disability,  or  vacancy  in  office.  If  all  the 
officials  designated  in  this  order  of 
succession  are  unable  to  serve  as  Acting 
General  Counsel  by  reason  of  absence, 
disability  or  vacancy  in  office,  officials 
designated  to  serve  as  acting  officials  for 
these  designated  officials  (designees) 
will  serve  in  the  same  order  of 
succession  as  their  principals. 
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Section  B.  Authority  Revoked 

The  Order  of  Succession  of  the 
General  Counsel  published  in  the 
Federal  Register  on  February  20, 1996, 
at  61  FR  6381,  is  hereby  revoked. 

Authority:  Sec.  7(d)  of  the  Department  of 
HUD  Act,  42  U.S.C.  3535(d). 

Dated:  May  19, 1997. 

Howard  Glaser, 

Acting  General  Counsel. 

[FR  Doc.  97-14220  Filed  5-30-97;  8:45  am) 
BILUNG  CODE  4210-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

pocket  No.  FR-4247-O-01] 

Amendment  to  Delegation  of  Authority 
From  the  Secretary  to  Officials  Within 
the  Office  of  General  Counsel;  and  the 
Revocation  of  Prior  Amendment 

AGENCY:  Office  of  the  Secretary,  HUD. 
ACTION:  Notice  of  amendment  to 
delegation  of  authority;  and  revocation 
of  prior  amendment. 

SUMMARY:  This  Notice  amends  a 
Delegation  of  Authority  from  the 
Secretary  to  officials  within  the  Office  of 
General  Counsel,  published  at  54  FR 
4913  on  January  31, 1989.  The 
delegation,  as  amended,  grants  the 
authority  of  the  General  Counsel 
concurrently  to  the  Deputy  General 
Counsel  (Programs  &  Regulations),  the 
Deputy  General  Counsel  (Housing  and 
Development),  the  Deputy  General 
Counsel  (Civil  Rights  &  Fair  Housing), 
and  the  Deputy  General  Counsel 
(Operations).  This  amendment 
supersedes  the  amendment  at  59  FR 
9761  published  on  March  1, 1994. 

DATE:  May  13, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  Opitz,  Assistant  General  Counsel 
for  Training  and  Administrative  Law, 
Department  of  Housing  and  Urban 
Development,  Room  10246, 451  7th 
Street,  SW.,  Washington,  DC  20410, 

(202)  708-0622,  Extension  5046.  (This  is 
not  a  toll-free  number.)  For  hearing/ 
speech-impaired  individuals,  this 
number  may  be  accessed  via  TTY  by 
calling  the  Federal  Information  Relay 
Service  at  1-800-877-8399. 
SUPPLEMENTARY  INFORMATION:  It  is 
necessary  to  amend  an  existing 
delegation  of  authority,  as  a  result  of 
organizational  changes  and  the  creation 
of  the  new  position  of  Deputy  General 
Counsel  (Housing  and  Development). 
This  amendment  also  changes  the  title 
of  Deputy  General  Counsel  (Civil  Rights 
&  Litigation)  to  Deputy  General  Counsel 
(Civil  Rights  &  Fair  Housing.)  As  a  result 


of  this  amendment  to  the  delegation  of 
authority,  there  are  now  four  Deputy 
General  Counsel  positions  in  the  Office 
of  General  Counsel. 

Accordingly,  the  Delegation  of 
Authority  published  in  the  Federal 
Register  on  January  31, 1989  at  54  FR 
4913  (Docket  No.  D-89-893;  FR-2595) 
is  amended  as  follows: 

Amendment  of  Delegation  of  Authority 

1.  Section  A  of  the  Delegation  of 
Authority  published  on  January  31, 

1989  at  54  FR  4913  (Docket  No.  D-89- 
893;  FR-2595)  is  amended  by  deleting 
the  position  of  Deputy  General  Counsel, 
and  substituting  the  positions  of  Deputy 
General  Counsel  (Programs  & 
Regulations),  Deputy  General  Counsel 
(Housing  &  Development)  and  Deputy 
General  Counsel  (Civil  Rights  &  Fair 
Housing). 

2.  Section  C,  Paragraph  1  of  the 
Delegation  of  Authority  published  on 
January  31, 1989  at  54  FR  4913  (Docket 
No.  D-89-893;  FR  2595)  is  amended  by 
deleting  the  position  of  Deputy  General 
Counsel,  and  substituting  the  positions 
of  Deputy  General  Counsel  (Programs  & 
Regulations),  Deputy  General  Counsel 
(Housing  &  Development)  and  Deputy 
General  Counsel  (Civil  Rights  and  Fair 
Housing). 

3.  Section  C,  Paragraph  5  of  the 
Delegation  of  Authority  published  on 
January  31, 1989  at  54  FR  4913  (Docket 
No.  D-89-893;  FR-2595)  is  amended  by 
deleting  the  position  of  Deputy  General 
Counsel,  and  substituting  the  positions 
of  Deputy  General  Counsel  (Programs  & 
Regulations),  Deputy  General  Counsel 
(Housing  &  Development)  and  Deputy 
General  Counsel  (Civil  Rights  &  Fair 
Housing). 

Authority  Revoked 

This  amendment  to  the  Delegation  of 
Authority  at  54  FR  4913  (published  on 
January  31, 1989),  revokes  and 
supersedes  the  amendment  at  59  FR 
9761  (published  on  March  1, 1994). 

Authority:  Sec.  7(d),  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.C.  §  3535(d)). 

Dated:  May  13. 1997. 

Andrew  Cuomo, 

Secretary  of  Housing  and  Urban 
Development. 

(FR  Doc.  97-14219  Filed  5-30-97;  8:45  am) 
BILUNG  CODE  4210-32-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  an  Environmental 
Assessment  and  Receipt  of  an 
Application  for  an  Incidental  Take 
Permit  for  the  Quail  Hollow  Quarry, 
Santa  Cruz  County,  CA 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  Graniterock  Company  of 
Watsonville,  California,  has  applied  to 
the  Fish  and  Wildlife  Service  for  an 
Incidental  Take  Permit  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act).  The  Service  proposes  to 
issue  an  incidental  take  permit  for  the 
federally  listed  endangered  Mount  1 
Hermon  June  beetle  ( Polyphylla 
barbata),  Zayante  band-winged 
grasshopper  ( Trimerotropis  infantilis ), 
Ben  Lomond  wallflower  ( Erysimum 
teretifolium),  and  Ben  Lomond 
spineflower  [Chorizanthe  pungens  var. 
hartwegiana )  in  the  Quail  Hollow 
Quarry,  located  in  Santa  Cruz  County, 
California.  This  notice  announces  the 
availability  of  the  permit  application 
and  the  Environmental  Assessment.  The 
permit  application  includes  the  Habitat 
Conservation  Plan  for  the  Quail  Hollow 
Quarry  and  an  Implementation 
Agreement.  The  Service  specifically 
requests  comment  on  the 
appropriateness  of  the  “No  Surprises” 
assurances  contained  in  this  application 
(sections  I.F.2  and  VI.C.l  of  the 
Implementation  Agreement).  All 
comments  received,  including  names 
and  addresses,  will  become  part  of  the 
administrative  record  and  may  be  made 
available  to  the  public. 

DATES:  Written  comments  should  be 
received  on  or  before  July  2, 1997. 
ADDRESSES:  Comments  should  be 
addressed  to  Diane  K.  Noda,  Field 
Supervisor,  Fish  and  Wildlife  Service, 
2493  Portola  Road,  Suite  B,  Ventura, 
California  93003.  Written  comments 
may  also  be  sent  by  facsimile  to  (805) 
644-3958. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Pereksta,  Fish  and  Wildlife 
Biologist,  at  the  above  address  (805- 
644-1766). 

SUPPLEMENTARY  INFORMATION: 
Availability  of  Documents 

Individuals  wishing  copies  of  the 
documents  should  immediately  contact 
the  Service’s  Ventura  Field  Office  at  the 
above  referenced  address  or  telephone. 
Documents  will  also  be  available  for 
public  inspection,  by  appointment, 
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during  normal  business  hours  at  the 
above  address. 

Background  Information 

Graniterock  Company  (the  applicant) 
currently  has  authorization  from  the 
County  of  Santa  Cruz  to  mine  sand  in 
areas  A,  B,  and  C  of  the  Quail  Hollow 
Quarry  (known  as  the  current  mining 
area).  The  applicant  presently  is  mining 
in  area  A  of  the  current  mining  area 
where  no  listed  species  occur. 

Continued  mining  would  be  conducted 
in  two  phases.  During  phase  one  (lasting 
up  to  three  years),  the  applicant 
proposes  to  mine  in  areas  B  and  C  of  the 
current  mining  area  where  populations 
of  the  endangered  Mount  Hermon  June 
beetle,  Zayante  band- winged 
grasshopper,  Ben  Lomond  wallflower, 
and  Ben  Lomond  spineflower  occur. 

The  sand  source  in  the  current  mining 
area  is  expected  to  last  for  only  a  few 
years.  During  phase  two,  the  applicant 
intends  to  expand  mining  into  an  area 
known  as  the  future  mining  area. 
Expansion  into  the  future  mining  area 
would  require  amendment  of  the  initial 
3-year  incidental  take  permit  to  a  100- 
year  permit,  including  preparation  of  a 
supplement  to  the  Environmental 
Assessment,  as' well  as  public  review  of 
the  application  for  a  permit  amendment. 
For  context,  the  Habitat  Conservation 
Plan  covers  both  the  current  and  future 
mining  areas. 

The  applicant  needs  an  incidental 
take  permit  from  the  Service  because 
listed  wildlife  species  are  protected 
against  “take”  pursuant  to  section  9  of 
the  Act.  That  is,  no  one  may  harass, 
harm,  pursue,  hunt,  shoot,  wound,  kill, 
trap,  capture  or  collect  listed  animal 
species,  or  attempt  to  engage  in  such 
conduct  (16  U.S.C.  1538).  The  Service, 
however,  may  issue  permits  to  take 
listed  animal  species  if  such  taking  is 
incidental  to,  and  not  the  purpose  of, 
otherwise  lawful  activities.  Regulations 
governing  permits  for  endangered 
species  are  at  50  CFR  17.22. 

Section  9  of  the  Act  generally  does 
not  prohibit  take  of  federally  listed 
plants  on  private  lands  unless  the  take 
or  action  resulting  in  take  would  violate 
State  law.  The  applicants  have 
requested  a  permit  for  plants  to  the 
extent  that  their  take  would  be  a 
violation  of  the  Act.  Impacts  to  listed 
plants  also  must  be  addressed  in  the 
intra-Service  consultation  required 
pursuant  to  section  7(a)  of  the  Act. 

The  Service  proposes  to  issue  a  three- 
year  permit  to  the  applicant  for 
incidental  take  of  four  listed  species 
during  phase  one  of  proposed  mining 
activities  in  the  current  mining  area  of 
Quail  Hollow  Quarry.  The  proposed 
action  would  result  in  the  loss  of  habitat 


for,  and  individuals  of,  the  Mount 
Hermon  June  beetle,  Zayante  band¬ 
winged  grasshopper,  Ben  Lomond 
wallflower,  and  Ben  Lomond 
spineflower  in  the  current  mining  area 
as  the  natural  vegetation  communities 
in  which  they  are  found  are  removed 
during  mining  operations.  This  action 
could  directly  and  indirectly  affect  the 
species  described  above. 

The  proposed  action  would  authorize 
the  incidental  take  of  all  Mount  Hermon 
June  beetles  and  Zayante  band-winged 
grasshoppers  in  the  current  mining  area 
on  approximately  19  acres  of  the  220- 
acre  quarry  site.  The  current  mining 
area  contains  approximately  3.5  acres  of 
suitable  habitat  for  these  listed  wildlife 
species.  In  addition,  a  few  occurrences 
of  the  Ben  Lomond  wallflower, 
comprising  about  0.5  acres  of  habitat, 
would  be  lost  from  the  current  mining 
area.  A  small  population  of  Ben  Lomond 
spineflower,  comprising  less  than  0.5 
acres,  also  would  be  lost. 

The  applicant  developed  a  Habitat 
Conservation  Plan  as  part  of  a 
settlement  agreement  for  litigation  it 
had  filed  seeking  a  vested  right  to  mine 
the  entire  quarry.  This  agreement  set  out 
to  resolve  all  of  the  endangered  species 
and  habitat  protection  issues  on  the 
property.  Under  this  agreement,  the 
applicant,  the  County  of  Santa  Cruz, 
Sierra  Club,  California  Native  Plant 
Society,  and  the  South  Ridge  Watershed 
Association  established  the  minimum 
mitigation  requirements  under  which 
continued  sand  mining  in  Quail  Hollow 
Quarry  would  be  allowed.  The 
agreement  is  in  the  form  of  a  stipulation 
for  entry  of  judgment  (Stipulation 
Agreement). 

Consistent  with  this  Stipulation 
Agreement,  the  Habitat  Conservation 
Plan  proposes  the  following 
minimization  and  mitigation  measures 
for  phase  1  mining.  At  the  time  that  the 
applicant  satisfies  the  conditions 
specified  in  the  current  mining  approval 
as  prerequisites  to  commencing  mining 
in  areas  B  and/or  C  of  the  19-acre 
current  mining  area  it  will:  grant  a 
conservation  easement  in  perpetuity  to 
Santa  Cruz  County  for  the  11.1-acre 
North  Ridge  Habitat  Set  Aside;  provide 
for  protection  and  long-term 
management  of  the  North  Ridge  Habitat 
Set  Aside;  implement  pertinent 
provisions  of  the  Habitat  Conservation 
Plan  in  order  to  avoid  disturbing  listed 
species  in  all  areas  of  the  quarry 
property  except  for  areas  within  the 
current  mining  area,  overburden  and 
stockpile  areas,  and  existing  access 
road;  enhance  2  acres  of  disturbed  sand 
parkland  on  the  project  site,  protecting 
and  providing  long  term  management  of 
the  area  in  a  location  satisfactory  to  the 


County  of  Santa  Cruz;  and  revegetate 
slopes  within  the  current  mining^rea 
with  the  goal  of  reestablishing  habitat 
for  the  listed  species. 

The  applicant  also  will  perform 
measures  to  prevent  incidental  loss  of 
adults,  immatures,  or  habitat  values  of 
the  June  beetle  and  grasshopper  within 
the  protected  populations.  These 
activities  include:  managing  exterior 
lighting  to  reduce  their  attractiveness  to 
male  beetles;  avoiding  placement  of 
spoils  in  previously  undisturbed 
habitat;  directing  all  mining  area  surface 
runoff  away  from  habitat  set  asides; 
restoring  natural  drainage  patterns 
through  occupied  habitat;  removing 
non-native  plants  from  natural  habitat 
areas  throughout  the  property,  with 
particular  attention  being  given  to  the 
habitat  set  asides;  and  limiting  human 
use  of  habitat  set  asides  to  existing  trails 
and  clearings. 

Environmental  Assessment 

The  Environmental  Assessment 
considers  the  environmental 
consequences  of  the  proposed  action 
and  no  action  alternatives.  A  no  take 
alternative  was  not  feasible  due  to  the 
widespread  distribution  of  the  Zayante 
band-winged  grasshopper  on  site. 
Consistent  with  the  Stipulation 
Agreement,  the  proposed  action  would 
require  the  applicant  to  implement 
phase  1  of  their  Habitat  Conservation 
Plan  (see  Background  for  a  description 
of  the  proposed  action). 

Under  the  no  action  alternative,  the 
Service  Would  not  issue  an  incidental 
take  permit  to  the  applicant  and  a 
Habitat  Conservation  Plan  would  not  be 
implemented.The  applicant  would 
continue  to  mine  area  A,  where  no 
listed  species  occur,  until  the  sand 
supply  was  exhausted.  The  applicant 
would  then  reclaim  all  previously 
disturbed  areas  of  the  quarry  consistent 
with  their  reclamation  plan  as  required 
by  the  Surface  Mining  and  Reclamation 
Act.  The  applicant  would  be  prevented 
from  legally  carrying  out  mining  in 
other  areas  of  the  quarry  due  to  the 
presence  of  listed  animal  species  in  the 
area.  The  no  action  alternative  would 
negate  the  terms  of  the  Stipulation 
Agreement  and  could  result  in 
continued  and  lengthy  litigation.  In  the 
meantime,  the  absence  of  the  Habitat 
Conservation  Plan  would  effectively 
preclude  the  sale  of  the  South  Ridge 
property  to  Santa  Cruz  County  and  the 
establishment  of  the  North  and  West 
Ridge  conservation  casements. 

Tnis  notice  is  provided  pursuant  to 
section  10(a)  of  the  Act  and  Service 
regulations  for  implementing  the 
National  Environmental  Policy  Act  of 
1969  (40  CFR  1506.6).  The  Service  will 
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evaluate  the  application,  associated 
documents,  and  comments  submitted 
thereon  to  determine  whether  the 
application  meets  the  requirements  of 
law.  If  the  Service  determines  that  the 
requirements  are  met,  a  permit  will  be 
issued  for  the  incidental  take  of  the 
listed  species.  A  final  decision  on 
permit  issuance  will  be  made  no  sooner 
than  30  days  from  the  date  of  this 
notice. 

Dated:  May  23, 1997. 

David  L.  McMullen, 

Acting  Regional  Director,  Region  1,  Portland, 
Oregon. 

[FR  Doc.  97-14261  Filed  5-30-97;  8:45  ami 

BILLING  CODE  4310-55-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[MT -070-97-1 430-00] 

Emergency  Closure  of  Public  Lands  to 
Motorized  Vehicles  Within  the 
Headwaters  Resource  Area,  Montana 

AGENCY:  Butte  District  Office,  Bureau  of 
Land  Management,  DOI 
ACTION:  Notice  is  hereby  given  that 
effective  immediately  all  public  lands  in 
the  Whitetail/Pipestone  area  located  in 
the  SWVtNW1/*,  and  the 
NV2NV2NWV4SWV4,  section  17,  T.  2  N., 
R.5W.,  P.M.M.  located  north  of  the 
OHV  trail  which  parallels  the  railroad 
tracks,  to  the  old  cabin  along  Dry  Creek 
to  the  north,  and  roughly  in  the  center 
of  the  NWVt  of  section  17,  are  closed  to 
all  vehicle  access. 

The  purpose  of  this  closure  is  to 
prevent  further  disturbance  to  the  soils 
and  vegetation  in  and  near  the  riparian 
area,  reduce  sedimentation  into  Dry 
Creek,  and  stop  the  proliferation  of  user- 
created  trails  in  the  area. 

The  authority  for  this  closure  is  43 
CFR  8341.2.  The  closure  will  remain  in 
effect  until  the  Recreation  Management 
Plan  for  this  area  is  completed. 
ADDRESSES:  Copies  of  the  closure  order 
and  maps  showing  the  location  of  the 
closed  roads  are  available  from  the 
Headwaters  Resource  Area,  106  N. 
Parkmont,  P.O.  Box  3088,  Butte, 
Montana  59702. 

FOR  FURTHER  INFORMATION  CONTACT: 

Merle  Good,  Headwaters  Resource  Area 
Manager,  P.O.  Box  3388,  Butte,  Montana 
59702;  telephone  406-494-5059. 

Dated:  May  20, 1997. 

Michele  Good, 

Acting  District  Manager. 

IFR  Doc.  97-14227  Filed  5-30-97;  8:45  am) 
BILUNQ  CODE  4310-DN-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[CO-933-97-1 320-01 ;  COC  60622] 

Colorado;  Notice  of  Invitation  for  Coal 
Exploration  License  Application, 
Mountain  Coal  Company 

Pursuant  to  the  Mineral  Leasing  Act 
of  February  25, 1920,  as  amended,  and 
to  Title  43,  Code  of  Federal  Regulations, 
Subpart  3410,  members  of  the  public  are 
hereby  invited  to  participate  with 
Mountain  Coal  Company  in  a  program 
for  the  exploration  of  unleased  coal 
deposits  owned  by  the  United  States  of 
America  in  the  following  described 
lands  located  in  Gunnison  County, 
Colorado: 

T.  13  S.,  R.  89  W.,  6th  P.M. 

Sec.  16,  SWV.; 

Sec.  17,  all; 

Sec.  18,  lots  1  to  4,  inclusive,  EV2,  and  EV2 
WVi; 

Sec.  19,  lots  1  to  4,  inclusive,  EV2,  and  EM2 
WV*; 

Sec.  20,  all; 

Sec.  21,  W'A; 

Sec.  28,  W%; 

Sec.  29,  all; 

Sec.  30,  lots  1  to  4,  EV2,  EWWW; 

Sec.  31,  lots  3  to  6,  EVi,  EV2WV2; 

Sec.  32,  all; 

Sec.  33,  WVj. 

T.  13  S..  R.  90  W.,  6th  P.M. 

Sec.  12,  lots  6  to  10,  inclusive,  NWV4SWV4; 
Sec.  13,  lots  1  to  16,  inclusive; 

Sec.  24,  lots  1  to  16,  inclusive; 

Sec.  25,  all; 

Sec.  35,  lots  1  to  16,  inclusive; 

Sec.  36,  all. 

T.  14  S.,  R.  89  W.,  6th  P.M. 

Sec.  4,  lots  7,  8,  SVzNWV.,  and  SWV.; 

Sec.  5,  lots  3  to  6,  inclusive,  SV^NVi,  and 
SVj 

Sec.  6,  lots  4  to  10,  inclusive,  SV2NEV4, 
SEV4NWV4,  WV2SWV4,  and  SEV4. 

T.  14  S..  R.  90  W.,  6th  P.M. 

Sec.  1,  lots  1  to  4,  inclusive,  SV2NV2,  and 
SV2; 

Sec.  2,  lots  1  to  4,  inclusive,  SV2NV2,  and 

9tks 

Sec.  11,  NViNVi; 

Sec.  12,  NVtNVi. 

The  area  described  contains  approximately 
12,592.58  acres. 

The  application  for  coal  exploration 
license  is  available  for  public  inspection 
during  normal  business  hours  under 
serial  number  COC  60622  at  the  Bureau 
of  Land  Management  (BLM),  Colorado 
State  Office,  2850  Youngfield  Street, 
Lakewood,  Colorado  80215,  and  at  the 
Montrose  District  Office,  2465  South 
Townsend  Avenue,  Montrose,  Colorado 
81401. 

Written  Notice  of  Intent  to  Participate 
should  be  addressed  to  the  attention  of 
the  following  persons  and  must  be 
received  by  them  within  30  days  after 


publication  of  the  Notice  of  Invitation  in 
the  Federal  Register 
Karen  Purvis,  Solid  Minerals  Team, 
Resource  Services,  Colorado  State 
Office,  Bureau  of  Land  Management, 
2850  Youngfield  Street,  Lakewood, 
Colorado  80215 
and 

Wendell  Koontz,  Sr.  Geologist, 

Mountain  Coal  Company,  P.O.  Box 
591,  Somerset,  Colorado  81434 
Any  party  electing  to  participate  in 
this  program  must  share  all  costs  on  a 
pro  rata  basis  with  the  applicant  and 
with  any  other  party  or  parties  who 
elect  to  participate. 

Dated:  May  19,1997. 

Karen  Purvis, 

Solid  Minerals  Team,  Resource  Services. 

[FR  Doc.  97-14226  Filed  5-30-97;  8:45  am] 
BILUNQ  CODE  4310-JB-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[WY-030-1310-00] 

Amended  Notice  of  Intent  To  Prepare 
an  Environmental  Impact  Statement 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Amended  Notice  of  Intent  (NOI) 
to  prepare  an  Environmental  Impact 
Statement  (EIS)  and  to  conduct  Scoping 
for  the  Continental  Divide/Wamsutter  II 
Natural  Gas  Development  Project, 

Carbon  and  Sweetwater  Counties, 
Wyoming. 

SUMMARY:  Under  Section  102(2)(C)  of 
the  National  Environmental  Policy  Act 
(NEPA)  of  1969,  as  amended,  the  Bureau 
of  Land  Management  (BLM),  Rawlins 
District  Office,  will  prepare  an  EIS  for 
the  proposed  Continental  Divide/ 
Wamsutter  II  Natural  Gas  Development 
Project.  Several  oil  and  gas  operators 
(Operators)  plan  to  expand  natural  gas 
exploration  and  development  operations 
in  and  adjacent  to  existing  developed  oil 
and  gas  fields  within  the  Continental 
Divide  Area  and  the  Greater  Wamsutter 
II  Area. 

The  Continental  Divide/Wamsutter  II 
Project  Area  (CD/WHPA)  is  generally 
located  in  T.  15  N.-T.  23  N,  R.  91  W.- 
R.  99  W.  in  Sweetwater  and  Carbon 
Counties,  south-central  Wyoming,  and 
encompasses  approximately  1,061,200 
acres  of  mixed  Federal  (515,300  acres). 
State  (25,900  acres),  and  private 
(520,000  acres)  land.  The  CD/WIIPA  is 
located  approximately  25  miles  west  of 
Rawlins  and  40  miles  east  of  Rock 
Springs  along  Interstate  80,  which 
bisects  the  area.  Operators  propose  to 
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drill  and  develop  approximately  3,000 
well  locations  (1,500  on  Federal  lands 
and  1,500  on  private  lands)  and 
associated  facilities  (i.e.,  pipelines, 
roads,  production  facilities,  etc.)  in  the 
CD/WIIPA  beginning  in  1998  and 
continuing  for  the  next  10-20  years. 

Well  spacing  patterns  on  the  area  would 
vary  from  640  to  80  acres  per  well  (i.e., 

1  to  8  wells  per  section).  This  area 
presently  contains  several  active  natural 
gas  fields,  some  with  ongoing  drilling 
programs.  There  are  approximately  720 
producing  or  permitted  well  locations  in 
the  area.  The  proposed  action  may  be 
modified  as  a  result  of  comments 
received  during  scoping  or  anytime 
during  the  preparation  of  the  draft  EIS. 
Affected  Federal  lands  are  administered 
by  the  BLM  Rock  Springs  and  Rawlins 
District  Offices.  The  EIS  will  be 
prepared  for  the  BLM  by  a  third  party 
contractor. 

DATES:  Comments  on  the  scoping 
process  will  be  accepted  through  June 
30, 1997.  Public  meetings  to  discuss  the 
proposed  project  are  scheduled  for  7 
p.m.,  June  18, 1997,  at  the  Community 
Room  of  the  Sweetwater  County  Court 
House,  80  West  Flaming  Gorge  Way  in 
Green  River,  Wyoming,  and  on  June  19. 
1997,  at  the  Jeffrey  Memorial 
Community  Center  located  on  the 
comer  of  Third  and  Spruce  Streets  in 
Rawlins,  Wyoming. 

ADDRESSES:  Comments  should  be  sent  to 
the  Bureau  of  Land  Management,  J. 

Clare  Miller,  Team  Leader,  1300  North 
Third  Street,  Rawlins,  Wyoming  82301. 
FOR  FURTHER  INFORMATION  CONTACT: 

%  Bureau  of  Land  Management,  J.  Clare 
'  Miller,  Team  Leader,  1300  North  Third 
Street,  Rawlins,  Wyoming  82301,  phone 
(307)  328-4245. 

FREEDOM  OF  INFORMATION  ACT 
CONSIDERATIONS:  Public  comments 
submitted  for  this  scoping  review, 
including  names  and  street  addresses  of 
respondents,  will  be  available  for  public 
review  at  the  above  address  during 
regular  business  hours  (7:45  a.m.  to  4:30 
p.m.),  Monday  through  Friday,  except 
holidays.  Individual  respondents  may 
request  confidentiality.  If  you  wish  to 
withhold  your  name  or  street  address 
from  public  review  or  from  disclosure 
under  the  Freedom  of  Information  Act, 
you  must  state  this  prominently  at  the 
beginning  of  your  written  comment. 
Such  requests  will  be  honored  to  the 
extent  allowed  by  law.  All  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 


SUPPLEMENTARY  INFORMATION:  This 
amended  Notice  of  Intent  combines  two 
adjoining  proposed  natural  gas 
development  projects,  the  Continental 
Divide  Natural  Gas  Project  and  the 
Greater  Wamsutter  II  Natural  Gas 
Project.  Scoping  for  the  Continental 
Divide  Natural  Gas  Project  was 
conducted  in  March  and  April  1995.  A 
Draft  Environmental  Impact  Statement 
(DEIS)  was  being  prepared  but  has  not 
been  released  to  the  public.  Scoping  for 
the  Greater  Wamsutter  II  Project  was 
conducted  in  December  1993.  The  draft 
and  final  EIS’s  were  released  in  1995 
and  a  Record  of  Decision  (ROD)  was 
issued  in  November  1995.  Development 
within  the  Greater  Wamsutter  II  Area  is 
rapidly  approaching  the  levels  analyzed 
in  the  EIS  for  that  project.  Initially,  the 
EIS  analyzed  a  maximum  of  750  wells 
on  300  well  locations.  Since  directional 
drilling  has  proved  to  be  technically 
impractical  or  uneconomical  in  many 
areas,  additional  well  locations  beyond 
those  analyzed  in  the  Greater  Wamsutter 
II  EIS  may  be  required.  The  expanded 
development  within  the  Greater 
Wamsutter  II  Area  would  require 
additional  environmental  analysis, 
above  and  beyond  that  provided  in  the 
original  EIS. 


BLM  will  prepare  a  combined  EIS  for 
the  Continental  Divide  project  and  the 
expanded  Greater  Wamsutter  II  project. 
BLM  is  conducting  additional  scoping 
to  obtain  public  comment  on  the 
combined  proposal. 

This  EIS  will  address  cumulative 
impacts  of  this  project  and  other 
ongoing  oil  and  gas  projects,  addressed 
in  the  recently  completed  EISs  for  the 
Mulligan  Draw  Gas  Project,  the  Creston/ 
Blue  Gap  Natural  Gas  Project,  the 
Greater  Wamsutter  II  Natural  Gas 
Project,  and  the  proposed  Soi^h  Baggs 
Unit  Natural  Gas  Project.  Potential 
issues  to  be  addressed  in  the  EIS 
include,  but  are  not  limited  to:  Impacts 
to  wildlife  populations  and  their 
habitat,  access  road  development  and 
transportation  management,  surface  and 
ground  water  resources,  noxious  weed 
control,  reclamation,  conflicts  with 
livestock  grazing  operations,  protection 
of  cultural  resources,  threatened  and 
endangered  species,  impacts  to  air 
quality,  impacts  to  recreation,  impacts 
to  private  residences,  and  cumulative 
impacts. 

Dated:  May  27, 1997. 

Alan  R.  Pierson, 

State  Director,  Wyoming. 

[FR  Doc.  97-14259  Filed  5-30-97;  8:45  am] 

BILLING  COOE  4310-22-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[UT-060-07-1 310-00] 

Availability  of  the  Final  Environmental 
Impact  Statement  and  Record  of 
Decision  for  the  Price  Coalbed 
Methane  Project 

AQENCY:  Bureau  of  Land  Management, 
Department  of  Interior 
ACTION:  Notice  of  availability  of  the 
Final  Environmental  Impact  Statement 
and  Record  of  Decision  for  the  Price 
Coalbed  Methane  Project. 

SUMMARY:  Pursuant  to  Section  202  of  the 
National  Environmental  Policy  Act  of 
1969,  a  Final  Environmental  Impact 
Statement  (EIS)  and  Record  of  Decision 
(ROD)  have  been  prepared  by  the 
Bureau  of  Land  Management  (BLM), 
Moab  District  Office. 

The  EIS  was  prepared  under  third 
party  contract  to  analyze  impacts  of 
alternatives  for  River  Gas  Corporation’s 
Price  Coalbed  Methane  Project  near 
Price,  Utah.  ** 

The  ROD  documents  the  decision 
approving  development  of  the  Price 
Coalbed  Methane  Project  as  submitted 
by  River  Gas  Corporation  (RGC)  to  the 
Bureau  of  Land  Management.  RGC 
notified  the  Bureau  of  Land 
Management  of  the  company’s  intent  to 
develop  a  coalbed  methane  gas 
production  field  on  private.  State  and 
Federal  lands  in  an  area  adjacent  to  the 
City  of  Price,  Utah.  The  approved 
project  would  involve  the  construction, 
drilling,  completion,  and  stimulation  of 
approximately  545  CBM  gas  wells  and 
associated  access  roads,  pipelines,  and 
electrical  distribution  lines  over 
approximately  a  10-year  plus  period 
within  an  area  of  approximately  290- 
square  miles.  There  are  other  lessees 
within  the  290  square  mile  Project  Area 
that  could  potentially  develop  an 
additional  429  CBM  wells  and 
associated  facilities. 

Environmental  impacts  from  RGC 
proposed  project  were  considered  and 
analyzed  in  a  Draft  Environmental 
Impact  Statement  (DEIS),  prepared  and 
released  for  public  review  and  comment 
in  October  1996.  Based  on  comments 
received  on  the  DEIS,  modifications  and 
revisions  were  made,  and  the  Final  EIS 
and  ROD  released  concurrently  for 
review  on  May  30, 1997  as  allowed  by 
40  CFR  1506.10(b)(2)  for  agencies  that 
have  a  formally  established  appeal 
process. 

Copies  of  the  Final  EIS  and  ROD  can 
be  obtained  from  the  Moab  District 
Office  at  82  East  Dogwood  Avenue, 
Moab,  Utah,  or  by  calling  (801)  259- 
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6111  and  requesting  a  copy  of  the 
document.  Additionally,  a  copy  of  the 
ROD  will  be  mailed  to  individuals, 
agencies  or  companies  that  commented 
during  the  scoping  process,  or  on  the 
Draft  EIS. 

DATES:  Parties  adversely  affected  by  the 
Record  of  Decision  have  until  July  2, 
1997,  to  file  a  Notice  of  Appeal  in  the 
office  which  issued  this  decision  (43 
CFR  4.411  and  4.4413).  The  decision  to 
allow  RGC  to  develop  its  oil  and  gas 
leases  and  other  related  facilities  is  in 
full  force  and  effect,  effective  on  the 
date  of  this  publication  of  the  Notice  of 
Availability.  A  petition  for  a  stay  of  the 
decision  must  be  filed  in  accordance 
with  the  above  cited  regulations. 

ADDRESSES:  A  notice  of  Appeal  should 
be  addressed  to:  Bill  Lamb,  Utah  State 
Director,  Bureau  of  Land  Management, 
P.O.  Box  45155,  324  South  State  Street, 
Room  301,  Salt  Lake  City,  Utah  84111. 

FOR  FURTHER  INFORMATION  CONTACT: 

Daryl  Trotter,  Project  Coordinator,  Moab 
District  Office,  Bureau  of  Land 
Management,  82  East  Dogwood  Avenue, 
Moab,  Utah  84532,  (801)  259-6111. 

May  20, 1997. 

Katherine  Kitchell, 

Moab  District  Manager. 

[FR  Doc.  97-14224  Filed  5-30-97;  8:45  am] 

BI  LUNG  CODE  4310-DQ-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
Notice 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Bureau  of  Land  Management  (BLM) 
and  the  County  of  Kem,  State  of 
California  have  prepared  a  Draft 
Environmental  Impact  Statement/ 
Environmental  Impact  Report  for  the 
Soledad  Mountain  Project,  a  proposed 
gold  mining  operation  on  public  and 
private  lands  in  Kem  County, 

California. 

DATES:  Comments  on  the  Draft 
Environmental  Impact  Report/ 
Environmental  Impact  Statement  must 
be  postmarked  no  later  than  July  15, 
1997. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Bureau  of  Land 
Management,  Ridgecrest  Resource  Area, 
300  S.  Richmond  Road,  Ridgecrest, 
California  93555,  Attention:  Ahmed 
Mohsen,  EIS  Coordinator. 


FOR  FURTHER  INFORMATION  CONTACT: 

Ahmed  Mohsen-EIS  Coordinator  (760) 
385-5421. 

PUBLIC  MEETINGS:  Public  meetings  are 
planned  for: 

Date:  Tues.  June  24, 1997. 

Time:  7:00  p.m. 

Place:  Halsey  Auditorium,  Rosamond 
Elementary  School,  1981  Rosamond 
Boulevard,  Rosamond,  California. 

Date:  Wed.  June  25, 1997. 

Time:  7:00  p.m. 

Place:  Mojave  Elementary  Schftol 
Auditorium,  Mojave  Elementary  School, 
15800  “O”  Street,  Mojave,  California. 

SUPPLEMENTARY  INFORMATION: 

The  purpose  of  the  Draft  EIR/EIS  is  to 
present  BLM  and  Kem  County’s 
comparative  Analysis  of  the  impacts  of 
the  Proposed  Action  and  Alternatives 
on  the  physical,  biological,  social  and 
economic  resources  of  the  area.  The 
Proposed  Action  is  a  mining  proposal  to 
extract  minerals  from  the  subsurface, 
process  the  ore  using  chemical  leaching 
methods  and  place  the  waste  rock 
adjacent  to  the  processing  and  mining 
areas.  Alternatives  to  the  Proposed 
Action  include  variations  on  the 
duration  and  placement  of  waste  rock. 
After  careful  consideration  of  the 
impacts  of  the  Proposed  Action  and  all 
the  alternatives,  BLM  has  identified  a 
Preferred  Action  in  response  to 
regulatory  requirements,  issues  raised, 
resources  present,  impact  analysis 
results  and  the  effectiveness  of 
mitigation  and  reclamation  measures. 

A  public  scoping  process  was 
initiated  by  the  BLM  and  Kem  County 
to  identify  issues  and  concerns  relating 
to  the  proposed  mining  operation  and 
assist  ffie  lead  agencies  in  formulating 
alternatives  to  the  Proposed  Action.  The 
scoping  process  was  designed  to 
provide  an  opportunity  for  receipt  of 
verbal  an|t  written  comments  from  the 
public  organizations  and  government 
agencies.  This  was  achieved  through 
two  public  meetings,  newspaper 
publications,  Federal  Register  notice 
and  notice  of  preparation  of  an  EIR/EIS, 
Project  description,  resource  inventories 
and  public  meeting  proceedings  were 
made  available  on  the  world  wide  web. 
Site  can  be  reached  with  the  following 
address:  http:www.ca.blm.gov/ 
GoldenQueen. 

The  project  area  includes 
approximately  1,690  acres  of  which 
1,219  acres  are  privately  owned  land 
and  471  acres  are  unpatented  mining 
claims  on  public  lands  administered  by 
the  BLM.  The  proposed  surface 
disturbance  is  930  acres  of  which  735 
acres  are  on  private  land  and  195  acres 
are  on  public  land. 


Five  alternatives  to  the  Proposed 
Action  are  analyzed  in  detail:  (1)  No 
Action,  (2)  Increased  Mining  and 
Processing  Rate,  (3)  Decreased  Mining 
and  Processing  Rate,  (4)  Reduced  Project 
Size,  and  (5)  Partial  Backfilling. 

Lee  Delaney, 

Area  Manager. 

[FR  Doc.  97-14222  Filed  5-30-97;  8:45  am] 
BILUNG  CODE  1 990-01 -M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[NV-030-97-1 020-00-24-1  A] 

Sierra  Front/Northwest  Great  Basin 
Resource  Advisory  Council;  Notice  of 
Meeting  Locations  and  Times 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Resource  advisory  council 
meeting  locations  and  times. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA)  the 
Department  of  the  Interior,  Bureau  of 
Land  Management  (BLM)  Council 
meetings  will  be  held  as  indicated 
below.  The  agenda  includes  a  short 
business  meeting,  public  comment 
period,  and  a  two-day  field  trip. 

All  meetings  are  open  to  the  public. 
The  public  may  present  written 
comments  to  the  council.  Each  formal 
council  meeting  will  have  a  time 
allocated  for  hearing  public  comments. 
The  public  comment  period  for  the 
council  meeting  is  listed  below. 
Depending  on  the  number  of  persons 
wishing  to  comment,  and  time  available, 
the  time  for  individual  oral  comments 
may  be  limited.  Individuals  who  plan  to 
attend  and  need  further  information 
about  the  meetings,  or  need  special 
assistance  suck  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  Ron 
Wenker,  Winnemucca  District  Manager, 
or  Bud  Cribley,  Assistant  District 
Manager  for  Non-Renewable  Resources, 
BLM-Winnemucca  District,  5100  E. 
Winnemucca  Blvd.,  Winnemucca, 
Nevada  89445  (702)  623-1500. 

DATES,  TIMES:  Dates  are  June  26  and  27, 
1997.  The  council  will  meet  at  Bruno’s 
Restaurant  in  Gerlach,  Nevada  at  9:00 
a.m.  on  June  26,  and  will  depart  for  the 
field  trip  at  9:30  a.m.  Destinations 
include:  Spring  Island,  Trego  Springs, 
Black  Rock  Hot  Spring,  Double  Hot 
Springs.  A  short  business  meeting, 
approval  of  the  Minutes  of  the  previous 
meeting  and  public  comment  period 
will  be  at  the  luncheon  stop  at  12:30  at 
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Black  Rock  Hot  Spring.  The  First-day 
tour  will  end  at  Soldier  Meadows 
Ranch,  Soldier  Meadows  Road,  Gerlach, 
Nevada,  where  the  Council  will 
overnight.  On  June  27,  the  Council  will 
depart  at  8:00  for  Mahogany  Creek, 
Soldier  Meadows,  and  High  Rock 
Canyon.  The  Council  will  return  to 
Gerlach  at  6:00  p.m. 

Individuals  who  want  to  attend  the 
field  trip  must  provide  their  own 
transportation,  meals  and  overnight 
accommodations. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ron  Wenker,  Winnemucca  District 
Manager,  or  Bud  Cribley,  Assistant 
District  Manager  for  Non-Renewable 
Resources,  BLM-Winnemucca  District, 
5100  E.  Winnemucca  Blvd., 
Winnemucca,  Nevada  89445  (702)  623- 
1500. 

Dated:  May  20, 1997. 

Karl  Kipping, 

Associate  District  Manager. 

[FR  Doc.  97-14292  Filed  5-30-97;  8:45  am] 
BILUNG  CODE  4310-HC-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[(NM-930-1 31 0-01 );  (NMLC  066147)] 

New  Mexico:  Proposed  Reinstatement 
of  Terminated  Oil  and  Gas  Lease 

Under  the  provisions  of  Public  Law 
97-451,  a  petition  for  reinstatement  of 
oil  and  gas  lease  NMLC  066147  for 
lands  in  Lea  County,  New  Mexico,  was 
timely  filed  and  was  accompanied  by  all 
required  rentals  and  royalties  accruing 
from  December  1,  1996,  the  date  of 
termination. 

No  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  $5.00  per  acre 
or  fraction  thereof  and  16%  percent, 
respectively.  The  lessee  has  paid  the 
required  $500  administrative  fee  and 
has  reimbursed  the  Bureau  of  Land 
Management  for  the  cost  of  this  Federal 
Register  notice. 

The  Lessee  has  met  all  the 
requirements  for  reinstatement  of  the 
lease  as  set  out  in  Sections  31  (d)  and 
(e)  of  the  Mineral  Leasing  Act  of  1920 
(30  U.S.C.  188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
the  lease  effective  December  1, 1996, 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lourdes  B.  Ortiz,  BLM,  New  Mexico 
State  Office,  (505)  438-7586. 


Dated:  May  23, 1997. 

Lourdes  B.  Ortiz, 

Land  Law  Examiner. 

[FR  Doc.  97-14291  Filed  5-30-97;  8:45  am] 
BILUNG  CODE  4310-FB-M 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management,  Eastern 
States 

[ES-930-07-1 31 0-60-241  A;  OHES  47436] 

(Ohio):  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 


Under  the  provisions  of  Public  Law 
97—451,  a  petition  for  reinstatement  of 
oil  and  gas  lease  OHES  47436, 
Washington  County,  Ohio,  was  timely 
filed  and  accompanied  by  all  required 
rentals  and  royalties  accruing  from 
November  1, 1996,  the  date  of 
termination. 

No  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  $10  per  acre  and 
16%  percent.  Payment  of  $500  in 
administrative  fees  and  a  $125 
publication  fee  has  been  made. 

The  Bureau  of  Land  Management  Is 
proposing  to  reinstate  the  lease  effective 
November  1, 1996,  subject  to  the 
original  terms  and  conditions  of  the 
lease  and  the  increased  rental  and 
royalty  rates  cited  above.  This  is  in 
accordance  with  section  31(d)  and  (e)  of 
the  Mineral  Leasing  Act  of  1920,  as 
amended  (30  U.S.C.  188(d)  and  (e)). 

FOR  FURTHER  INFORMATION  CONTACT: 

Gina  Goodwin  at  (703)  440-1534. 

Dated:  May  20, 1997. 

Marilyn  H.  Johnson, 

Associate  State  Director. 

(FR  Doc.  97-14228  Filed  5-30-97;  8:45  am] 
BILUNG  CODE  4310-GJ-M 


DEPARTMENT  OF  THE  INTERIOR 

r 

Bureau  of  Land  Management 

[AZ-933-00-541 0-A1 47;  AZA  29554.] 

Application  for  Conveyance  of 
Federally-Owned  Mineral  Interests 

AGENCY:  Bureau  of  Land  Management. 
ACTION:  Notice. 

SUMMARY:  Pursuant  to  section  209  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  1719,  William  W. 
and  Suzanne  L.  Grantham  have  applied 
to  purchase  the  mineral  interests  in  the 
following  lands: 


Gila  and  Salt  River  Meridian,  Arizona 

T.  9  N.,  R.  5  W., 

Sec.  1,  lots  1  and  2,  SWNEW.SW; 

Sec.  11,  all; 

Sec.  15,  all; 

Sec.  22,  N%. 

The  area  described  contains  2079.23  acres. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  federally-owned 
mineral  interests  in  the  lands  described 
above  will  be  segregated  from 
appropriation  under  the  public  land 
laws,  including  the  mining  laws.  The 
segregative  effect  of  the  application 
shall  terminate  upon  issuance  of  patent, 
final  rejection  of  the  application,  or  2 
years  from  the  publication  date, 
whichever  occurs  first. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Fast,  (602)  417-9353. 

Dated:  May  19, 1997. 

Mary  Jo  Yoas, 

Chief,  Lands  and  Minerals  Adjudication. 

[FR  Doc.  97-14230  Filed  5-30-97;  8:45  am] 
BILLING  COOE  4310-32 -P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[NV-930-1 430-01 ;  N-61701] 

Notice  of  Realty  Action;  Nevada 

AGENCY:  Bureau  of  Land  Management. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
pursuant  to  section  209  of  the  Act  of 
October  21, 1976,  90  Stat.  2757,  Midas 
Joint  Venture,  a  joint  venture  between 
Franco-Nevada  Mining  Corporation, 

Inc.,  a  Nevada  corporation,  and  Euro- 
Nevada  Mining  Corporation,  Inc.,  a 
Nevada  corporation,  has  applied  for 
conveyance  of  the  Federal  mineral 
estate  described  as  follows: 

Mount  Diablo  Meridian,  Nevada 

T.  39  N.,  R.  46  E.. 

Sec.  9.  NEW,  EWNWW; 

Sec.  10,  WWNWW,  SWW; 

Sec.  15,  WWEW,  EWWW; 

Sec.  22,  NEW,  SWSEW; 

Sec.  27,  NEW; 

Sec.  28,  EWSWW,  WWSEW; 

Sec.  33,  NEW; 

Sec.  34,  lot  1,  SWWNWW. 

Comprising  1,597.67  acres,  more  or  less. 

FOR  FURTHER  INFORMATION  CONTACT: 
Detailed  information  concerning  this 
action  is  available  for  review  at  the 
Bureau  of  Land  Management,  Elko  Field 
Office,  3900  E.  Idaho  Street,  Elko, 
Nevada. 

SUPPLEMENTARY  INFORMATION:  Upon 
publication  of  this  notice  in  the  Federal 
Register,  the  mineral  interests  described 
above  will  be  segregated  to  the  extent 
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that  they  will  not  be  open  to 
appropriation  under  the  public  land 
laws,  including  the  mining  laws.  The 
segregation  effect  of  the  application 
shall  terminate  upon  issuance  of  a 
patent  or  other  document  of  conveyance 
of  such  mineral  interests,  upon  final 
rejection  of  the  application,  or  two  years 
from  the  date  of  filing  of  the  application, 
whichever  occurs  first. 

Dated:  May  21, 1997. 

Helen  Hankins, 

District  Manager. 

[FR  Doc.  97-14294  Filed  5-30-97;  8:45  am) 
BILUNG  CODE  4310-HC-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-957-OO-l 420-00:  G7-0191] 

Filing  of  Plats  of  Survey:  Oregon/ 
Washington 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  plats  of  survey  of  the 
following  described  lands  are  scheduled 
to  be  officially  filed  in  the  Oregon  State 
Office,  Portland,  Oregon,  thirty  (30) 
calendar  days  from  the  date  of  this 
publication. 

Willamette  Meridian 

Oregon 

T.  29  S.,  R.  4  W.,  accepted  March  5, 1997 
T.  33  S„  R.  6  W„  accepted  May  16, 1997 
T.  15  S.,  R.  8  W.,  accepted  March  20, 1997 
T.  22  S.,  R.  9  W.,  accepted  April  22, 1997 
T.  35  S„  R.  13  W„  accepted  March  4, 1997 
T.  32  S.,  R.  15  W„  accepted  March  20, 1997 

Washington 

T.  34  N.,  R.  25  E.,  accepted  April  28, 1997 
T.  35  N.,  R.  25  E.,  accepted  April  28, 1997 

If  protests  against  a  survey,  as  shown 
on  any  of  the  above  plat(s),  are  received 
prior  to  the  date  of  official  filing,  the 
filing  will  be  stayed  pending 
consideration  of  the  protest(s).  A  plat 
will  not  be  officially  filed  until  the  day 
after  all  protests  have  been  dismissed 
and  become  final  or  appeals  from  the 
dismissal  affirmed. 

The  plat(s)  will  be  placed  in  the  open 
files  of  the  Oregon  State  Office,  Bureau 
of  Land  Management,  1515  S.W.  5th 
Avenue,  Portland,  Oregon  97201,  and 
will  be  available  to  the  public  as  a 
matter  of  information  only.  Copies  of 
the  plat(s)  may  be  obtained  from  the 
above  office  upon  required  payment.  A 
person  or  party  who  wishes  to  protest 
against  a  survey  must  file  with  the  State 
Director,  Bureau  of  Land  Management, 
Portland,  Oregon,  a  notice  that  they 


wish  to  protest  prior  to  the  proposed 
official  filing  date  given  above.  A 
statement  of  reasons  for  a  protest  may  be 
filed  with  the  notice  of  protest  to  the 
State  Director,  or  the  statement  of 
reasons  must  be  filed  with  the  State 
Director  within  thirty  (30)  days  after  the 
proposed  official  filing  date. 

The  above-listed  plats  represent 
dependent  resurveys,  survey  and 
subdivision. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bureau  of  Land  Management  (1515  S.W. 
5th  Avenue),  P.O.  Box  2965,  Portland, 
Oregon  97208. 

Dated:  May  23, 1997. 

Robert  D.  DeViney,  Jr., 

Chief,  Branch  of  Realty  and  Records  Services. 
(FR  Doc.  97-14225  Filed  5-30-97;  8:45  ami 
BILUNG  CODE  4310-33-M 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Deferral  of  a  Request  for  Consideration 
of  a  Competitive  Sand  and  Gravel 
Lease  Sale  on  the  Federal  Outer 
Continental  Shelf  (OCS)  Offshore  New 
Jersey  Until  Further  Notice 

AGENCY:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice. 

SUMMARY:  In  February  1996,  the 
Minerals  Management  Service  (MMS) 
received  a  request  for  a  competitive 
sand  and  gravel  lease  sale  on  the 
Federal  OCS  offshore  northern  New 
Jersey.  In  response,  MMS  published  a 
Request  for  Information  and  Interest 
(RFIN)  on  May  21, 1996  (61  FR  25501). 
The  MMS  published  the  RFIN  to 
determine  if  there  was  additional 
interest  in  the  sale  by  the  sand  and 
gravel  industry.  The  MMS  also  needed 
additional  information  to  decide 
whether  to  proceed  to  the  next  steps  in 
the  lease  sale  process.  The  MMS 
formally  closed  the  RFIN  comment 
period  on  November  1, 1996. 

The  MMS  is  advised  that  the 
applicant  is  pursuing  other  sources  of 
sand  and  gravel  and  may  not  be  as 
interested  as  before  in  borrow  sites  on 
the  Federal  OCS.  Therefore,  MMS  is 
deferring  any  further  consideration  of 
the  lease  sale  offshore  northern  New 
Jersey  until  further  notice.  However,  if 
any  interested  person  has  further 
comments,  please  contact  the  person 
identified  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carol  A.  Hartgen,  381  Elden  Street, 
MS4030,  Herndon,  VA  20170-4817, 
Phone  number:  703-787-1300. 


Dated:  May  27, 1997. 

Cynthia  Quarterman, 

Director,  Minerals  Management  Service. 

[FR  Doc.  97-14277  Filed  5-30-97;  8:45  am] 
BILUNG  CODE  4310-MR-P 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  in 
the  Possession  of  the  Field  Museum  of 
Natural  History,  Chicago,  IL 

AGENCY:  National  Park  Service 
ACTION:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003(d),  of  the 
completion  of  an  inventory  of  human 
remains  in  the  possession  of  the  Field 
Museum  of  Natural  History,  Chicago,  IL. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Field  Museum 
professional  staff  in  consultation  with 
representatives  of  the  Cayuga  Indian 
Nation. 

In  1885,  human  remains  representing 
one  individual  was  purchased  from 
F.M.  Noe,  a  dealer  in  Indianapolis,  IN 
by  Franz  Boas.  In  1894,  the  Field 
Museum  purchased  these  human 
remains  from  Franz  Boas.  No  known 
individuals  were  identified.  No 
associated  funerary  objects  are  present. 

Accession  documents  state  these 
human  remains  are  the  remains  of  a 
“Cayuga  chief’. 

Based  on  the  above  mentioned 
information,  officials  of  the  Field 
Museum  of  Natural  History  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(1),  the  human  remains  listed 
above  represent  the  physical  remains  of 
one  individual  of  Native  American 
ancestry.  Officials  of  the  Field  Museum 
have  also  determined  that,  pursuant  to 
25  U.S.C.  3001  (2),  there  is  a 
relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  the  Cayuga  Indian  Nation  and  the 
Seneca-Cayuga  Tribe  of  Oklahoma. 

This  notice  has  been  sent  to  officials 
of  the  Cayuga  Indian  Nation  and  the 
Seneca-Cayuga  Tribe  of  Oklahoma. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains 
should  contact  Jonathan  Haas, 
MacArthur  Curator  of  North  American 
Anthropology,  Field  Museum  of  Natural 
History,  Roosevelt  Road  at  Lake  Shore 
Dr.,  Chicago,  IL  60605;  telephone:  (312) 
922-9410,  ext.  641,  before  july  2, 1997. 
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Repatriation  of  the  human  remains  to 
the  Cayuga  Indian  Nation  may  begin 
after  that  date  if  no  additional  claimants 
come  forward. 

The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 

Dated:  May  19, 1997. 

Francis  P.  McManamon, 

Departmental  Consulting  Archeologist, 
Manager,  Archeology  and  Ethnography 
Program. 

[FR  Doc.  97-14309  Filed  5-30-97;  8:45  am) 
BILUNG  CODE  4310-70-F 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  from 
Alaska  in  the  Possession  of  the  Field 
Museum  of  Natural  History,  Chicago,  IL 

AGENCY:  National  Park  Service 
ACTION:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003(d),  of  the 
completion  of  an  inventory  of  human 
remains  from  Alaska  in  the  possession 
of  the  Field  Museum  of  Natural  History, 
Chicago,  IL. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Field  Museum 
professional  staff  in  consultation  with 
representatives  of  the  Native  Village  of 
Teller. 

In  1893,  human  remains  representing 
two  individuals  were  collected  by  Miner 
H.  Bruce  and  recieved  by  the  Field 
Museum.  One  individual  was  removed 
from  Grantley  Harbor,  AK,  and  the 
second  individual  was  removed  from 
Port  Clarence,  AK.  No  known 
individuals  were  identified.  No 
associated  funerary  objects  are  present. 

Around  1898,  human  remains 
representing  one  individual  were 
recieved  from  Miner  H.  Bruce  by  the 
Field  Museum.  This  individual  was  a 
native  woman  from  Port  Clarence,  AK 
who  died  at  the  Cook  County  Hospital, 
Chicago,  IL.  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present. 

Accession  records  state  these  three 
individuals  are  from  Grantley  Harbor 
and  Port  Clarence,  AK. 

Based  on  the  above  mentioned 
information,  officials  of  the  Field 
Museum  of  Natural  History  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(1),  the  human  remains  listed 
above  represent  the  physical  remains  of 
three  individuals  of  Native  American 


ancestry.  Officials  of  the  Field  Museum 
have  also  determined  that,  pursuant  to 
25  U.S.C.  3001  (2),  there  is  a 
relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  the  Native  Village  of  Teller. 

This  notice  has  been  sent  to  officials 
of  the  Native  Village  of  Teller,  the  Teller 
Native  Corporation,  and  the  Bering 
Straits  Foundation.  Representatives  of 
any  other  Indian  tribe  that  believes  itself 
to  be  culturally  affiliated  with  these 
human  remains  should  contact  Jonathan 
Haas,  MacArthur  Curator  of  North 
American  Anthropology,  Field  Museum 
of  Natural  History,  Roosevelt  Road  at 
Lake  Shore  Dr.,  Chicago,  IL  60605; 
telephone:  (312)  922-9410,  ext.  641, 
before  July  2, 1997.  Repatriation  of  the 
human  remains  to  the  Native  Village  of 
Teller  may  begin  after  that  date  if  no 
additional  claimants  come  forward. 

The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 

Dated:  May  19, 1997. 

Francis  P.  McManamon, 

Departmental  Consulting  Archeologist, 
Manager,  Archeology  and  Ethnography 
Program. 

[FR  Doc.  97-14310  Filed  5-30-97;  8:45  am] 
BILUNG  CODE  431O-70-F 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Program 

National  Institute  of  Justice 

Office  of  Research  and  Evaluation; 
Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Requested 

ACTION:  Notice  of  information  collection 
under  review;  crime  mapping  survey. 

The  Department  of  Justice,  National 
Institute  of  Justice,  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  emergency  review 
procedures  of  the  Paperwork  Reduction 
Act  of  1995.  The  proposed  information 
collection  is  published  to  obtain 
comments  from  the  public  and  affected 
agencies.  Emergency  review  and 
approval  of  this  information  collection 
has  been  requested  from  OMB  by  June 
9, 1997.  If  granted,  the  emergency 
approval  is  only  valid  for  180  days. 
Comments  should  be  directed  to  OMB, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  DOJ  Desk  Officer, 
Washington,  DC  20503.  During  the  first 
60  days  of  this  same  period  a  regular 


review  of  this  information  collection  is 
also  being  conducted.  . 

Request  written  comments  arid 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  (he 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.  permitting  electronic  submission  of 
responses. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time  should  be  directed  to 
Cyndy  Nahabedian  (phone  number  and 
address  listed  below).  If  you  have 
additional  comments,  suggestions,  or 
need  a  copy  of  the  proposed  information 
collection  instrument  with  instructions, 
or  additional  information,  please 
contact  Cyndy  Nahabedian,  (202)  514- 
5981,  Office  of  Research  and  Evaluation, 
National  Institute  of  Justice,  Office  of* 
Justice  Programs,  U.S.  Department^ 
Justice,  633  Indiana  Avenue,  NW,  Room 
303,  Washington,  DC  20531. 
Additionally,  comments  may  also  be 
submitted  to  ORE  via  facsimile  to  (202) 
307-6394. 

Overview  of  this  information 
collection: 

(1)  Type  of  information  collection: 
New  collection. 

(2)  Title  of  the  form/collection:  Crime 
Mapping  Survey. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form:  none  Office  of 
Research  and  Evaluation,  National 
Institute  of  Justice,  Office  of  Justice 
Programs,  United  States  Department  of 
Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Law  enforcement 
agencies.  Other:  none.  This  national 
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survey  is  designed  to  determine  the 
extent  to  which  police  departments, 
specifically  crime  analysts,  are  using 
computerized  crime  capping.  Surveys 
will  be  mailed  to  a  randomly  select 
sample  of  police  departments.  The 
questionnaire  will  determine  the  level 
of  crime  mapping  within  departments, 
both  in  terms  of  hardware  and  software 
resources  as  well  as  the  types  of  maps 
that  are  produced  and  how  they  are 
used.  The  information  collected  from 
this  survey  will  be  used  to  advise  our 
newly  established  Crime  Mapping 
Research  Center. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  2,798  respondents  at  an 
average  of  33  minutes  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  562  burden  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW,  Washington,  DC 
20530. 

Dated:  May  27, 1997. 

Robert  B.  Briggs, 

Department  Clearance  Officer.  United  States 
Department  of  Justice. 

[FR  Doc.  97-14235  Filed  5-30-97;  8:45  am] 

BILLING  CODE  44KMW-M 

DEPARTMENT  OF  JUSTICE 
Office  of  Justice  Programs 
[OJP(BJS)-1 134] 

RIN  1121-ZA80 

National  Survey  of  indigent  Defense 
Systems 

AGENCY:  Office  of  Justice  Programs, 
Bureau  of  Justice  Statistics,  Justice. 
ACTION:  Solicitation  for  award  of 
cooperative  agreement. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  a  public  solicitation  for 
services  of  multi-stage  sample  design, 
survey  development,  data  collection, 
data  verification,  coding  and  entry,  and 
delivery  of  a  final  data  set  to  BJS  for  a 
National  Survey  of  Indigent  Defense 
Systems. 

DATES:  Proposals  must  be  postmarked 
on  or  before  August  1, 1997. 

ADORESSES:  Proposals  should  be  mailed 
to:  Application  Coordinator,  Bureau  of 
Justice  Statistics,  Room  303,  633  Indiana 
Avenue,  NW.,  Washington,  DC  20531. 


FOR  FURTHER  INFORMATION  CONTACT: 

Steven  K.  Smith,  Chief,  Law 
Enforcement,  Adjudication  and  Federal 
Statistics,  Bureau  of  Justice  Statistics, 
(202)  633-3046. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  National  Survey  of  Indigent 
Defense  Systems  is  a  collaborative  effort 
sponsored  by  the  Bureau  of  Justice 
Statistics  with  funding  from  the  Bureau 
of  Justice  Assistance,  components  of  the 
Office  of  Justice  Programs,  U.S. 
Department  of  Justice.  The  study  will 
develop,  test,  and  implement  a  national- 
level  data  collection  program  to  measure 
the  way  in  which  states  and  localities 
provide  legal  services  for  indigent 
criminal  defendants,  their  caseloads, 
related  costs,  and  policies  and  practices. 

BJS  is  the  lead  agency  for  the  study 
because  of  its  prior  experience  in 
conducting  a  comprehensive  study  of 
indigent  defense  systems  in  1982  and  a 
smaller  follow-up  study  in  1986.  The 
results  from  these  studies  were  reported 
in  three  BJS  publications  entitled, 
National  Criminal  Defense  Systems 
Study:  Final  Report,  Criminal  Defense 
Systems  and  Criminal  Defense  for  the 
Poor,  1986. 

Court  appointed  legal  representation 
plays  a  critical  role  in  the  Nation’s 
criminal  justice  system.  Limited 
information  from  various  BJS  statistical 
series  shows  that  most  criminal 
defendants  rely  on  some  form  of 
publicly-provided  defense  counsel.  In 
1986,  the  latest  year  for  which  national 
level  information  is  available,  the  states 
provided  indigent  defense  services  to 
approximately  4.4  million  criminal 
defendants.  No  major  data  collection  on 
criminal  defense  for  indigent  offenders 
has  been  undertaken  since  1986. 

Much  has  changed  over  the  past 
decade  as  States  and  local  defender 
systems  are  relying  more  on  contact  and 
private  services.  The  National  Survey  of 
Indigent  Defense  Systems  will  provide  a 
clearer  understanding  of  the  changing 
nature  of  public  defender  services  in  the 
United  States. 

Objectives 

The  purpose  of  this  award  is  to 
develop,  test,  and  implement  a  national- 
level  data  collection  program  to  identify 
the  number  and  characteristics  of  public 
indigent  defense  organizations  and 
agencies  and  to  measure  the  way  in 
which  states  provide  legal  services  for 
indigent  criminal  defendants,  their 
caseloads,  and  policies  and  practices. 
The  nationally  representative  sample  of 
indigent  defense  providers  will  also  be 
surveyed  on  types  of  offenses 


represented,  expenditures,  funding 
sources,  and  related  administrative 
issues.  This  project  will  provide  a 
machine  readable,  public-use  dataset 
which  will  be  able  to  produce  a 
comprehensive  portrait  of  state  and 
local  efforts  to  meet  the  needs  of 
indigent  criminal  defendants  and  their 
interaction  with  the  other  components 
of  the  criminal  justice  system. 

Type  of  Assistance 

Assistance  will  be  made  available 
under  a  cooperative  agreement.  The 
total  amount  to  be  awarded  under  this 
two  year  project  is  estimated  to  be 
$850,000. 

Awards  will  be  made  for  a  period  of 
one  year  with  supplemental  funding  for 
an  additional  one  year  conditional  upon 
the  quality  of  initial  performance  and 
products,  adherence  to  project 
milestones,  and  completing  this  project 
of  national  interest  in  a  timely  fashion. 
Data  collection  agent  will  work  closely 
with  BJS  staff  in  developing  the  overall 
research  design,  survey  instrument  and 
data  collection  phase  of  the  project.  The 
initial  report  for  publication  will  be 
produced  and  published  by  BJS  and  no 
data  will  be  released  by  the  recipient  of 
funds  until  BJS  makes  the  data  set 
available  to  the  public. 

Statutory  Authority 

The  cooperative  agreement  to  be 
awarded  pursuant  to  this  solicitation 
will  be  funded  by  the  BJS  consistent 
with  its  mandate  as  set  forth  in  42 
U.S.C.  3732.  Specifically,  BJS  is 
authorized  by  (42  U.S.C.  3732)  to 
“collect  and  analyze  statistical 
information  concerning  operations  of 
the  criminal  justice  system  at  the 
Federal,  State,  and  Local  levels”. 

Eligibility  Requirements 

Both  profit-making  and  nonprofit 
organizations  may  apply  for  funds. 
Consistent  with  OJP  fiscal  requirements, 
no  fees  may  be  charged  against  the 
project  by  profit-making  organizations. 

Scope  of  Work 

The  object  of  this  solicitation  is  to 
develop,  test,  and  implement  a 
comprehensive  data  collection  program 
to  measure  state  and  local  indigent 
defense  services  throughout  the  United 
States.  Specifically,  the  recipient  of 
funds  will  perform  the  following  tasks: 

1.  Develop  detailed  research  design 
for  national-level  data  collection  on 
indigent  defense  programs;  this  includes 
a  detailed  timetable  for  each  task  in  the 
project.  Data  collection  should  begin 
within  180  days  of  project  start  date 
with  completion  within  12  months. 
After  the  BJS  grant  monitor  has  agreed 
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to  the  timetable,  all  work  must  be 
completed  as  scheduled. 

2.  Provide  detailed  description  of  how 
the  data  will  be  collected  in  state, 
county  and  other  relevant  offices  with 
and  without  automated  information 
systems,  and  how  information 
pertaining  to  assigned  counsel  and 
contract  programs  will  be  collected. 
Determine  the  appropriate  unit  of 
analysis  (state,  county,  individual 
program)  for  the  survey  or  surveys.  This 
includes  the  production  of  detailed 
profiles  of  how  each  of  the  50  states  and 
the  District  of  Columbia  delivers 
services  to  indigent  criminal  defendants 
and  related  activities. 

3.  Develop  a  comprehensive  sampling 
frame  that  would  include  the  names  and 
addresses  of  organizations  that  provide 
indigent  defense  services  or  funding  for 
those  services,  no  matter  what  the 
nature  of  the  delivery  system.  This 
includes  organizations  dealing  with 
conflict  cases  whereby  a  defendant  is 
represented  by  counsel  outside  the 
public  defender’s  office  because  of 
conflicts  of  interest  with  staff. 

4.  Design  a  sample  that  can  produce 
reliable  and  accurate  national  as  well  as 
state  estimates  of  staff  size  and  type, 
expenditures,  budgets,  workload  and 
other  related  factors.  Provide  detailed 
documentation  of  sampling  plan, 
including  targeted  CV  for  selected 
variables. 

5.  Develop  questionnaire(s)  and 
methodology  for  collecting  information. 
The  final  survey  instrument  and 
methodology  approved  by  BJS  will 
include  a  detailed  description  of 
methods  that  will  be  used  to  collect  data 
from  initial  non-respondents. 

6.  Develop  new  areas  and  expand 
existing  areas  in  the  questionnaire  to 
collect  information  on  how  offices 
provide  services  related  to  juvenile 
issues,  death  penalty  cases,  domestic 
violence  cases,  family  welfare  cases,  and 
cases  processed  in  drug  courts. 

7.  Mail  surveys  to  appropriate  parties. 
Follow-up  by  telephone  with  those  not 
completing  survey  or  to  clarify 
responses.  Electronically  disseminate 
questionnaire  to  program  offices  with 
Internet  capabilities. 

8.  Identity  a  coordinator  in  each  State 
to  assist  in  achieving  an  acceptable 
survey  response  rate  and  in  compiling 
individual  State  information. 

9.  Verify  reported  information  on 
selected  subset  of  the  completed  surveys 
via  telephone  follow-up,  code  and  enter 
data,  apply  appropriate  weights  for 
national  and  state  level  estimates,  and 
create  public-use  data  set. 

10.  Provide  complete  documentation 
on  verification  procedures  and  on 
producing  final  case  weights.  Provide 


standard  error  table  information  for 
national  and  state  level  estimates. 

Formulas  for  standard  error 
calculations  should  reflect  the  sample 
design  and  must  be  fully  documented. 

11.  Provide  machine  readable  data  set 
and  documentation  to  BJS  for  archive  at 
the  Inter-university  Consortium  for 
Political  and  Social  Research  (ICPSR). 

The  data  sets  will  be  delivered  in  format 
readable  by  SPSS  and  should  include 
replicate  weights  for  producing  standard 
errors. 

12.  Provide  comprehensive 
documentation  for  the  entire  project  that 
will  be  archived  at  ICPSR.  Applicants 
should  use  the  documentation  from  the 
Civil  Justice  Survey  of  State  Courts, 

1992  as  a  model.  This  is  available  from 
BJS  on  a  CD-ROM  or  can  be  accessed 
through  the  BJS  homepage  http:// 
www:ojp.usdoj.gov/bjs/. 

Award  Procedures 

Proposals  should  describe  in 
appropriate  detail  the  procedures  to  be 
undertaken  in  furtherance  of  the 
activities  described  under  the  Scope  of 
Work.  Information  on  staffing  levels  and 
qualifications  should  be  included  for 
each  task  and  descriptions  of  experience 
relevant  to  the  project  should  be 
included.  Resumes  of  the  proposed 
project  director  and  key  staff  should  be 
enclosed  with  the  proposal. 

Applications  will  be  reviewed  by  BJS. 
Final  authority  to  enter  into  a 
cooperative  agreement  is  reserved  for 
the  Director,  BJS,  or  his  designee. 

Applications  will  be  evaluated  on  the 
overall  extent  to  which  they  respond  to 
the  priorities  and  technical  complexities 
of  the  scope  of  the  work,  conform  to 
high  standards  of  data  collection,  and 
appear  to  be  fiscally  feasible  and 
efficient.  Specifically,  applicants  will  be 
evaluated  on  the  basis  of: 

1.  Documentation  of  applicant’s 
ability  to  carry  out  the  scope  of  the  work 
described  in  this  solicitation.  Particular 
emphasis  will  be  placed  on  the  quality 
of  the  applicant’s  overall  proposed 
research  design  to  collect  data  on 
indigent  defense  systems  and 
description  of  methods  and  procedures 
for  collecting  standardized  data  on  staff 
size  and  type,  expenditures,  workload, 
types  of  cases  represented,  and  other 
relevant  factors  from  different  indigent 
defense  services,  organization  and 
agencies  including  statewide  and— - 
county  level  systems,  assigned  counsel 
programs,  and  contract  programs. 

2.  Knowledge  of  relevant  criminal 
justice  issues  and  prior  research  related 
to  indigent  defense  services  for  both 
adults  and  juveniles.  Knowledge  of 
state-and  county-based  indigent  services 
and  operations.  Applicants  should  be 


familiar  with  the  findings  in  the  reports 
National  Criminal  Defense  Systems 
Study:  Final  Report,  NCJ-94702, 

Criminal  Defense  Systems,  NCJ— 94630, 
and  Criminal  Defense  for  the  Poor,  1986, 
NCJ-112991.  Copies  of  the  three  reports 
are  available  from  the  National  Criminal 
Justice  Reference  Service,  1-800-732- 
3277.  The  application  should  include  a 
summary  of  key  findings  from  these 
reports  and  outline  how  the  current 
study  would  gather  the  same  or  similar 
types  of  information  for  comparative 
purposes  and  address  additional  topics. 

3.  Demonstrated  knowledge  of  the 
contemporary  issues  in  indigent  defense 
services  and  programs.  Quality  of 
proposal  for  collecting  data  on  these 
issues,  including  those  pertaining  to 
juveniles  cases,  family  matters, 
workload  levels,  quality  of  defense 
representation,  and  cases  handled  by 
speciality  courts  such  as  drug  courts. 
Proposal  will  be  evaluated  on  methods 
for  measuring  quality  of  representation 
of  juvenile  cases  and  death  penalty 
cases  (such  as  training  and  certification) 
and  the  kinds  of  defense  services 
provided  relating  to  domestic  violence 
and  family  welfare  matters. 

4.  Documented  knowledge  and 
experience  related  to  multi-stage  and 
multi-frame  sampling  design  and 
questionnaire  development. 

5.  Documented  evidence  of  research 
expertise  and  experience  in  sample 
design,  objective  data  gathering,  data 
coding,  entry  and  verification,  and 
production  of  public-use  data  files.  This 
includes  availability  of  adequate 
computing  environment  and  knowledge 
of  standard  social  science  data 
processing  software.  Demonstrated 
ability  to  produce  SPSS  readable  data 
files  for  analysis  and  report  production. 

6.  Availability  of  qualified 
professional,  field  and  support  staff,  and 
suitable  equipment  for  data  gathering 
and  processing.  This  includes  expertise 
in  multi-stage  sampling,  probability 
sampling  techniques  and  standard  error 
estimation  from  survey  data. 

7.  Demonstrated  fiscal,  management 
and  organizational  capability  and 
experience  suitable  for  proving  quality 
data  within  budget  and  time  constraints. 

8.  Reasonableness  of  estimated  costs 
for  the  total  project  and  for  individual 
cost  categories. 

Application  and  Process 

An  original  and  five  (5)  copies  of  a 
full  proposal  must  be  submitted  with  SF 
424  (Rev.  1988),  Application  for  Federal 
Assistance,  as  the  cover  sheet. 

Proposals  must  be  accompanied  by  SF 
424A,  Budget  Information;  OJP  Form 
4000/3  (Rev.  1-93),  Program  Narrative 
and  Assurances;  OJP  Form  4061/6, 
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Certifications  Regarding  Lobbying; 
Debarment,  Suspension  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements;  and  OJP  Form 
7120-1  (Rev.  1-93),  Accounting  System 
and  Financial  Capability  Questionnaire 
(to  be  submitted  by  applicants  who  have 
not  previously  received  Federal  funds 
from  the  Office  of  Justice  Programs).  If 
appropriate,  applicants  must  complete 
and  submit  Standard  Form  LLL, 
Disclosure  of  Lobbying  Activities.  All 
applicants  must  sign  Certified 
Assurances  that  they  are  in  compliance 
with  Federal  laws  and  regulations 
which  prohibit  discrimination  in  any 
program  or  activity  that  received 
Federal  funds.  To  obtain  appropriate 
forms,  contact  Getha  Hilario,  BJS 
Management  Assistant,  at  (202)  633- 
3031. 

The  application  should  cover  a  2-year 
period  with  information  provided  for 
completion  of  the  entire  project. 
Proposals  must  include  a  program 
narrative,  a  detailed  budget  and  budget 
narrative.  The  program  narrative  shall 
describe  activities  as  stated  in  the  scope 
of  work  and  factors  for  evaluation.  The 
detailed  budget  must  provide  costs 
including  salaries  of  staff  involved  in 
the  project  and  portion  of  the  salaries  to 
be  paid  from  the  award;  fringe  benefits 
paid  to  each  staff  person;  travel  costs; 
and  supplies  required  to  complete  the 
project.  The  budget  narrative  closely 
follows  the  content  of  the  detailed 
budget.  The  narrative  should  relate  the 
items  budgeted  to  the  project  activities 
and  should  provide  a  justification  and 
explanation  for  the  budgeted  items. 
Refer  to  the  aforementioned  timetable 
when  developing  the  program  narrative 
and  budget  information. 

Dated:  May  23, 1997. 

Jan  M.  Chaiken, 

Director,  Bureau  of  Justice  Statistics. 

(FR  Doc.  97-14275  Filed  5-30-97;  8:45  am) 

BILLING  CODE  4410-18-P 


LIBRARY  OF  CONGRESS 

Copyright  Office 

[Docket  No.  96-5  CARP  DSTRA] 

Determination  of  Statutory  License 
Rates  and  Terms  for  Certain  Digital 
Subscription  Transmissions  of  Sound 
Recordings 


SUMMARY:  The  Librarian  of  Congress  is 
announcing  initiation  of  the  180-day 
arbitration  period  for  determination  of 


statutory  license  rates  and  terms  for 
certain  digital  subscription 
transmissions  of  sound  recordings. 
EFFECTIVE  DATE:  June  2,  1997. 

ADDRESSES:  All  hearings  and  meetings 
for  the  section  114  statutory  license 
proceeding  shall  take  place  in  the  James 
Madison  Memorial  Building,  Room  414, 
First  and  Independence  Avenue,  S.E., 
Washington,  D.C.  20540. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Roberts,  Senior  Attorney,  or 
Tanya  Sandros,  Attorney  Advisor,  P.O. 
Box  70977,  Southwest  Station, 
Washington,  D.C.  20024.  Telephone 
(202)  707-8380.  Telefax  (202)  707-8366. 

SUPPLEMENTARY  INFORMATION: 
Background 

This  notice  fulfills  the  requirement  of 
37  C.F.R.  251.64  and  17  U.S.C.  803(a)(1). 
Section  251.64  of  the  CARP  rules,  37 
C.F.R.,  provides  that: 

After  the  end  of  the  45-day  precontroversy 
discovery  period,  and  after  the  Librarian  has 
ruled  on  all  motions  and  objections  filed 
under  §  251.45,  the  Librarian  will  determine 
the  sufficiency  of  the  petition,  including, 
where  appropriate,  whether  one  or  more  of 
the  petitioners’  interests  are  “significant.”  If 
the  Librarian  determines  that  a  petition  is 
significant,  he  or  she  will  cause  to  be 
published  in  the  Federal  Register  a 
declaration  of  a  controversy  accompanied  by 
a  notice  of  initiation  of  an  arbitration 
proceeding. 

On  December  1, 1995,  the  Library  of 
Congress  published  a  notice,  pursuant 
to  17  U.S.C.  114(f)(1),  initiating  a 
voluntary  negotiation  period  for  terms 
and  rates  for  the  17  U.S.C.  114  statutory 
license.  60  FR  61655  (December  1, 

1995) .  No  voluntary  agreements  were 
reached. 

On  June  4, 1996,  the  Library  received 
a  petition  from  the  Recording  Industry 
Association  of  America  (“RIAA”),  in 
accordance  with  17  U.S.C.  114(f)(2),  to 
initiate  an  arbitration  proceeding  under 
chapter  8  of  the  Copyright  Act  for 
purposes  of  establishing  the  terms  and 
rates  of  the  section  114  license.  RIAA 
asserted  that  it  has  a  significant  interest 
in  such  a  proceeding  because  it  is  the 
principal  trade  association  of  the 
recording  industry  which  creates, 
markets,  and  distributes  approximately 
90%  of  all  legitimate  sound  recordings 
sold  in  the  United  States. 

After  the  filing  of  this  petition,  the 
Library  conducted  a  precontroversy 
discovery  period  under  §  251.45  of  the 
rules.  See,  61  FR  40464  (August  2, 

1996) ;  Order  in  Docket  No.  96-5  CARP 
DSTRA  (September  18, 1996);  Order  in 
Docket  No.  96-5  CARP  DSTRA 
(November  27, 1996).  The 
precontroversy  discovery  period  is 


complete,  and  the  Librarian  has  ruled 
upon  all  §  251.45  motions  and 
objections. 

Determination  of  Petitioner’s 
Significant  Interest  in  Proceeding 

The  Librarian  has  considered  the 
petition  of  the  RIAA  and  determines 
that  RIAA  has  a  significant  interest  in  a 
CARP  proceeding  to  establish  the  rates 
and  terms  of  the  section  114  license. 
RIAA  is  the  principal  trade  association 
of  the  recording  industry  in  the  United 
States,  and  it  is  this  industry  that  will 
collect  royalties  under  the  section  114 
license.  Further,  the  former  Copyright 
Royalty  Tribunal  recognized  that  RIAA 
had  a  significant  interest  in  copyright 
compulsory  license  rate  proceedings 
affecting  the  recording  industry.  See, 
Recording  Industry  Association  of 
America  v.  Copyright  Royalty  Tribunal, 
662  F.2d  1  (D.C.  Cir.  1981)  (17  U.S.C. 

115  license).  Consequently,  the 
Librarian  determines  that  RIAA  has  a 
significant  interest  in  this  proceeding 
within  the  meaning  of  17  U.S.C. 
803(a)(1). 

Selection  of  Arbitrators 

In  accordance  with  §  251.6  of  the 
CARP  rules,  the  arbitrators  have  been 
selected  for  this  proceeding.  They  are: 
The  Honorable  Lenore  G.  Ehrig 

(Chairperson) 

The  Honorable  Thomas  A.  Fortkort 
The  Honorable  Sharon  T.  Nelson 

Initiation  of  Proceeding 

Pursuant  to  §  251.64  of  the  CARP 
rules,  the  Librarian  is  formally 
announcing  the  existence  of  a 
controversy  as  to  the  establishment  of 
rates  and  terms  for  certain  digital 
subscription  transmissions,  17  U.S.C. 
114(f)(2),  and  is  initiating  an  arbitration 
proceeding  under  chapter  8  of  title  17  to 
resolve  the  determination.  The 
arbitration  proceeding  commences  on 
June  2, 1997,  and  runs  for  a  period  of 
180  days.  The  arbitrators  shall  file  their 
written  report  with  the  Librarian  by 
November  28, 1997,  the  end  of  the  180 
day  period,  in  accordance  with  §  251.53 
of  the  rules. 

A  meeting  between  the  participants  in 
the  rate  adjustment  proceeding  and  the 
arbitrators  shall  take  place  on  Tuesday, 
June  3, 1997,  at  1:30  p.m.  at  the  Library 
of  Congress,  James  Madison  Building, 
LM  414,  First  and  Independence 
Avenue,  S.E.,  Washington,  D.C.,  to 
discuss  the  hearing  schedule,  arbitrator 
billing  and  payment,  and  any  other 
procedural  matters.  The  meeting  is  open 
to  the  public.  Copies  of  the  hearing 
schedule,  once  finalized,  will  be 
available  at  the  Copyright  Office  upon 
request. 


AGENCY:  Copyright  Office,  Library  of 
Congress. 

ACTION:  Initiation  of  arbitration. 
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Dated:  May  28, 1997. 

Marybeth  Peters, 

Register  of  Copyrights. 

[FR  Doc.  97-14305  Filed  5-30-97;  8:45  am] 
BILLING  CODE  1410-33-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES  • 

Meeting  of  Humanities  Panel 

AGENCY:  National  Endowment  for  the 
Humanities. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92—463,  as  amended),  notice  is 
hereby  given  that  the  following  meeting 
of  the  Humanities  Panel  will  be  held  at 
the  Old  Post  Office,  1100  Pennsylvania 
Avenue,  N.W.,  Washington,  D.C.  20506. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  E.  Weiss,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Humanities, 
Washington,  D.C.  20506;  telephone 
(202)  606-8322.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  may  be  obtained  by 
contacting  the  Endowment’s  TDD 
terminal  on  (202)  606-8282. 

SUPPLEMENTARY  INFORMATION:  The 

proposed  meeting  is  for  the  purpose  of 
panel  review,  discussion,  evaluation 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by  the 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose:  (1)  Trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential;  or  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman’s  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  July  19, 1993, 1  have  determined 
that  this  meeting  will  be  closed  to  the 
public  pursuant  to  subsections  (c)  (4), 
and  (6)  of  section  552b  of  Title  5,  United 
States  Code. 

Date:  June  23, 1997. 

Time:  8:30  a.m.  to  6:00  p.m. 

Room:  415.  * 

Program:  This  meeting  will  review 
applications  for  Challenge  Grants  for 
History  Museums,  Historical  Societies, 
and  Historical  Sites,  submitted  to  the 


Office  of  Challenge  Grants  for  projects  at 
the  May  1, 1997  deadline. 

Nancy  E.  Weiss, 

Advisory  Committee  Management  Officer. 

(FR  Doc..  97-14287  Filed  5-30-97;  8:45  am] 
BILLING  CODE  7536-01-41 


NATIONAL  INSTITUTE  FOR  UTERACY 

[CFDA  No.  84.257F] 

NIFL  Regional  Technology  HUB 
Project;  Notice  Inviting  Applications 
for  New  Awards  for  Fiscal  Year  1997 

AGENCY:  The  National  Institute  for 
Literacy  (NIFL). 

ACTION:  Notice. 


Purpose 

The  purpose  of  these  grants  is  to 
establish  a  second  generation  of  regional 
hubs  to  extend  the  Literacy  Information 
aNd  Communication  System  (LINCS) 
infrastructure  throughout  the  literacy 
community  in  each  region.  Each  hub 
will  form  a  consortium  with  all  states  in 
the  region — “member  states” — and,  in 
cooperation  with  member  states,  a 
network  of  targeted  local  literacy 
programs.  Each  regional  hub  will  be 
expected  to  build  on  the  achievements 
of  the  region’s  previous  hub  and  to 
build  strong  partnerships  with  other 
technology  efforts  in  the  region.  In  the 
process  of  enhancing  the  technological 
capacity  of  states  and  local  programs, 
regional  hubs  will — 

•  Increase  the  literacy  field’s 
electronic  knowledge  base  by  collecting 
and  exchanging  new  literacy 
information  resources,  especially  locally 
developed  materials,  and  creating  in- 
depth  collections  on  important  literacy 
topics. 

•  Encourage  the  widespread  use  of 
the  NIFL’s  systematic  procedures  and 
uniform  standards  for  information 
collection  and  exchange. 

•  Provide  innovative  delivery  of  high 
quality,  easy-to-access  information 
resources  to  the  adult  education  and 
literacy  community  through  the  use  of 
a  variety  of  tools,  including  multi- 
media. 

•  Enable  member  states  and  local 
programs  to  be  self-sufficient  in  their 
efforts  to  enhance  the  LINCS  database 
and  communication  tools. 

•  Enhance  communication  and 
community-building  by  connecting 
increasingly  larger  numbers  of  literacy 
stakeholders  of  all  kinds — researchers, 
practitioners,  administrators,  students, 
and  policymakers — and  closing  the  gap 
between  information  “haves”  and  “have 
nots.” 


•  Integrate  the  use  of  technology  into 
every  aspect  of  learning  and  teaching  in 
the  adult  education  and  literacy  field. 

Deadline  for  Transmittal  of 
Applications:  July  17, 1997. 

Eligible  Applicants:  State,  regional, 
and  national  organizations,  or  consortia 
of  such  organizations,  in  OVAE  Regions 
II,  in,  and  IV. 

Available  Funds:  This  announcement 
envisions  a  three-year  cooperative 
agreement.  In  the  first  year  up  to  a  total 
of  $450,000  is  available  for  all  grants. 
Year  2  and  3  funding  is  subject  to 
program  authorization  and  availability 
of  appropriations,  and  contingent  upon 
satisfactory  completion  of  the  first  year 
plan  of  action. 

Estimated  Number  of  Awards:  Three 
awards  (one  award  in  each  of  the  OVAE 
regions  II,  in,  and  IV). 

Estimated  Award  Amount:  $150,000. 

Project  Period:  Three  years. 

Applicable  Regulations:  The  National 
Institute  for  Literacy  has  adopted  the 
following  regulations  included  in  the 
Education  Department  Administrative 
Regulations  (EDGAR):  34  CFR  part  74; 

34  CFR  part  75,  §§  75.50,  75.51,  75.102- 
75,  75.109,  75.117,  75.109-75.192, 
75.200,  75.201,  75.215;  34  CFR  parts  77, 
80,  82,  85. 

Note:  The  selection  criteria  used  for  this 
competition  are  set  out  in  this  Notice.  While 
the  criteria  are  patterned  on  those  used 
generally  by  the  U.S.  Department  of 
Education,  they  have  been  adapted  by  the 
NIFL  to  meet  the  needs  of  this  program. 

While  the  NIFL  is  associated  with  the 
Departments  of  Education,  Labor,  and  Health 
and  Human  Services,  the  policies  and 
procedures  regarding  rulemaking  and 
administration  of  grants  are  not  adopted  by 
the  NIFL  except  as  expressly  stated  in  this 
Notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jaleh  Behroozi  Soroui,  National  Institute 
for  Literacy,  800  Connecticut  Avenue, 
NW.,  Suite  200,  Washington,  DC  20006. 
Telephone:  202-632-1506.  FAX:  202- 
632-1512.  E-mail: 
jaleh@literacy.nifl.gov.  Information 
about  NIFL’s  funding  opportunities, 
including  the  Application  Notices, 
Newsletters,  Policy  Updates,  etc.,  can  be 
viewed  on  the  LINCS  WWW  server 
(under  Current  Events,  under  grants). 
LINCS  URL:  http://novel.nifl.gov. 

SUPPLEMENTARY  INFORMATION: 

Definitions 

For  purposes  of  this  announcement 
the  following  definitions  apply: 

Literacy  An  individual's  ability  to 
read,  write,  and  speak  in  English,  and 
compute  and  solve  problems  at  levels  of 
proficiency  necessary  to  function  on  the 
job  and  in  society,  to  achieve  one’s  goals 
and  develop  one’s  knowledge  and 
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potential  (as  stated  in  the  National 
Literacy  Act  of  1991). 

Adult  Education  and  Literacy 
Community  The  aggregate  of  individuals 
and  groups  at  all  levels  nationwide  that 
are  actively  involved  with  adult 
education  and  literacy  instruction, 
including  individuals  such  as 
researchers,  practitioners,  policymakers, 
adult  learners,  and  administrators,  and 
groups  such  as  state  and  local 
departments  of  education,  human 
services,  and  labor;  libraries; 
community-based  organizations; 
businesses  and  labor  unions;  and 
volunteer  and  civic  groups. 

State  Literacy  Resource  Centers 
(SLRCs)  State  or  regional  organizations 
supported  through  federal,  state,  or 
private  funds  for  the  purpose  of 
coordinating  the  delivery  and 
improvement  of  literacy  services  across 
agencies  and  organizations  in  the  state 
or  region,  enhancing  the  capability  of 
state  and  local  organizations  to  provide 
literacy  services,  building  a  database  of 
literacy-related  information,  and 
working  closely  with  the  NIFL  and  other 
national  literacy  organizations  to 
enhance  the  national  literacy 
infrastructure. 

NIFL  Standards  NIFL’s  guidelines  and 
standards  for  organizing  materials  in  a 
uniform  format  for  posting  on  the 
Internet.  These  standards  are  found  in 
NIFL’s  “Starting  Point”  manual  and 
Adult  Literacy  Thesaurus  (ALT). 

OVAE  Regions  The  four  regions  of  the 
United  States  designated  by  the  U.S. 
Department  of  Education’s  Office  of 
Vocational  and  Adult  Education 
(OVAE): 

Region  I:  Connecticut,  Delaware,  District 
of  Columbia,  Maine,  Maryland, 
Massachusetts,  New  Hampshire,  New 
Jersey,  New  York,  Pennsylvania, 
Puerto  Rico,  Rhode  Island,  Vermont, 
Virgin  Islands. 

Region  II:  Alabama,  Arkansas,  Florida, 
Georgia,  Kentucky,  Louisiana, 
Mississippi,  North  Carolina, 
Oklahoma,  South  Carolina, 

Tennessee,  Texas,  Virginia,  West 
Virginia. 

Region  III:  Illinois,  Indiana,  Iowa, 
Kansas,  Michigan,  Minnesota, 
Missouri,  Nebraska,  North  Dakota, 
Ohio,  South  Dakota,  Wisconsin. 
Region  IV:  Alaska,  Arizona,  California, 
Colorado,  Hawaii,  Idaho,  Montana, 
Nevada,  New  Mexico,  Oregon,  Utah, 
Washington,  Wyoming,  Federal  States 
of  Micronesia,  Guam,  Marshall 
Islands,  No.  Mariana  Islands. 

Regional  Hub  or  Regional  Technology 
Hub  An  Internet-based  electronic 
information  retrieval  and 
communication  site  that  serves  states  in 


a  particular  OVAE  region  by  acting  as 
the  focal  point  for  LINCS  activity, 
including  training  and  technical 
assistance. 

Background 

The  National  Institute  For  Literacy 
(NIFL),  as  authorized  by  the  National 
Literacy  Act  of  1991,  has  the  legislative 
mandate  to  develop  a  national  literacy 
database.  The  intent  of  this  mandate  is 
to  assure  the  consolidation  and 
accessibility  of  scattered  and  hard-to- 
access  information  resources  for 
literacy. 

As  a  first  step  in  carrying  out  this 
charge,  the  NIFL  conducted  a  study  in 
1992  of  the  literacy  community’s 
information  needs  by  type  of  users  and 
quality  and  format  of  existing  literacy 
databases.  In  1993,  following  up  on  the 
results  of  this  survey,  the  NIFL  formed 
eight  work  groups  of  representatives 
from  the  literacy  community  to  develop 
a  vision  and  work  plan  for  establishing 
an  information  and  communication 
system,  which  is  called  LINCS.  The 
work  groups  used  a  consensus-building 
process  to  produce  a  framework, 
standards,  and  guidelines  for  LINCS, 
which  are  presented  in  the  NIFL’s 
“Starting  Point”  manual. 

In  order  to  implement  the  work 
groups’  vision  and  plans,  NIFL 
developed  a  LINCS  on-line  prototype  to 
examine  and  demonstrate  the  potential 
and  capabilities  of  an  Inemet-based 
national  literacy  information  and 
communication  network.  The  LINCS 
prototype  was  developed  as  a  World 
Wide  Webb  system  on  the  Internet, 
accessible  by  multi-media  tools  (such  as 
Mosaic  or  Netscape)  and  text-based 
tools  (such  as  Lynx).  LINCS  was 
designed  to  access  literacy  data 
available  in  multiple  locations  and  to 
feature  searchable  literacy  holdings  and 
other  literacy  resources. 

In  1995,  the  NIFL  initiated  the 
funding  of  regional  hubs  in  all  OVAE 
regions  in  order  to  build  a  nationwide 
infrastructure  for  extending  LINCS 
services  throughout  the  adult  education 
and  literacy  community.  Grants  were 
made  to  state  agencies  in  all  four 
regions,  and  grantees — called  lead 
states — had  the  task  of  creating  regional 
networks  for  LINCS  by  helping  all  states 
and  territories  in  their  regions  to  acquire 
the  technological  capabilities  and 
expertise  to  establish  their  own  LINCS 
home  pages,  populate  their  site  with 
locally  produced  materials,  and  extend 
LINCS  services  to  local  programs  and 
users.  To  date,  38  states  have 
established  LINCS  home  pages  on  the 
Internet,  and  130  local  programs  have 
received  training  and  technical 
assistance  in  accessing  LINCS. 


LINCS  currently  permits 
simultaneous  search  across  the  home 
pages  of  all  existing  regional  hubs  and 
member  states,  as  well  as  many  major 
national  and  international  organizations 
and  databases.  In  addition,  LINCS 
provides  the  literacy  community  with 
important  up-to-the-minute  information 
on  adult  education  and  literacy  policies, 
an  event  calendar,  funding 
announcements,  and  information  on. 
other  literacy  initiatives.  LINCS  also 
provides  members  of  the  literacy 
community  with  opportunities  for 
sharing  expertise  and  resources  on 
major  literacy-related  issues  through 
several  moderated  forums/listservs. 

Plans  for  the  Future 

Over  the  past  five  years,  the  NIFL  has 
provided  the  leadership  and  tools  to 
prepare  the  adult  literacy  community 
for  the  21st  century  through  major 
system-building  initiatives,  including 
the  creation  of  LINCS  and  its  regional 
hubs.  The  NIFL  intends  to  sustain  the 
momentum  of  building  systems  that 
helps  professionalize  the  adult  literacy 
community  by  continuing  its  initiatives 
in  technology.  During  the  next  three 
years,  the  NIFL  plans  to  expand  LINCS 
use  as  widely  as  possible  throughout  the 
literacy  community,  to  enhance  LINCS 
resources  and  features,  and  to  offer  a 
range  of  services  through  LINCS  that 
will  increase  the  qualitative  and 
quantitative  technological  capabilities  of 
the  field.  The  success  of  these  plans  will 
depend  on — 

•  Increased  collaboration  among  the 
NIFL,  regional  hubs,  member  states,  and 
all  other  major  technology  initiatives 
nationwide. 

•  Maintaining  compatibility  and 
consistency  of  LINCS  efforts  among  the 
NIFL  and  regional  hubs. 

•  Continuous  enhancement  of  LINCS 
based  on  the  state-of-the-art  technology. 

Overview  of  Regional  Technology  Hubs 

The  NIFL  will  award  grants  to  public 
and  private  organizations,  or  consortia 
of  organizations,  for  the  support  of 
regional  technology  hubs  in  OVAE 
Regions  n,  III,  and  IV.  No  more  than  one 
grant  will  be  made  in  each  of  the  three 
regions. 

Selection  Criteria 

(a)(1)  In  evaluating  applications  for  a 
grant  under  this  competition,  the 
Director  uses  the  following  selection 
criteria. 

(2)  The  maximum  score  for  all  the 
criteria  in  this  section  is  100  points. 

(3)  The  maximum  score  for  each 
criterion  is  indicated  in  parentheses 
with  the  criterion. 
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(b)  The  Criteria — (1)  Mission  and 
Strategy  (5  points).  The  Director  reviews 
each  application  to  determine  the 
appropriateness  of  the  applicant’s  stated 
mission  and  strategy  for  the  proposed 
regional  hub,  including  consideration 
of: 

(1)  The  degree  to  which  the  stated 
mission  and  strategy  for  operating  a 
regional  hub  reflect  an  understanding  of 
the  NIFL’s  goals  and  purposes  for 
LINCS; 

(ii)  The  degree  to  which  the 
application  demonstrates  an 
understanding  of  the  previous  regional 
hub’s  strengths  and  weaknesses;  and 

(iii)  The  quality  and  coherence  of 
proposed  strategies  for  providing 
leadership  to  member  states  and 
targeted  local  programs. 

(2)  Institution  Capability  (20  points). 
The  Director  reviews  each  application  to 
determine  the  capabilities  of  the 
organization  to  sustain  a  long-term,  high 
quality,  and  coherent  program, 
including  consideration  of: 

(i)  The  applicant’s  experience  in 
establishing  and  carrying  out 
collaborative  working  relationships  with 
other  states,  other  state  agencies,  local 
programs,  and  other  public  and  private 
groups; 

(ii)  The  applicant’s  experience  in  the 
use  of  technology  to  enhance 
accessibility  of  information  and  ease  of 
communication; 

(iii)  The  capabilities  of  staff  who  will 
oversee  project  implementation; 

(iv)  The  applicant’s  capacity  to 
provide  resources — including  hardware, 
software,  and  training — to  member 
states  and  local  programs;  and 

(v)  The  applicant’s  willingness  and 
ability  to  continue  the  project  at  the  end 
of  the  three-year  grant  period. 

(3)  Plan  of  Operation  (30  points).  The 
Director  reviews  each  application  to 
determine  the  quality  of  the  plan  of 
operation,  including  consideration  of: 

(i)  The  quality  of  the  design  of  the 
project; 

(ii)  How  well  the  objectives  of  the 
project  relate  to  the  intended  purposes 
of  the  regional  technology  hubs,  as 
outlined  in  this  request  for  applications; 

(iii)  The  quality  of  the  applicant’s 
plan  to  use  its  resources  and  personnel 
to  achieve  each  project  objective; 

(iv)  The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
proper  and  efficient  administration  of 
the  project; 

(v)  The  quality  of  the  plan  to  establish 
effective  working  relationships  with 
other  organizations  in  the  region  as 
required  for  effective  development  of 
the  project; 

(vi)  The  quality  of  the  plan  for 
leveraging  additional  resources  for  the 


project  at  the  regional  level  and  in  each 
member  state;  and 

(vi)  The  extent  to  which  the 
applicant's  plan  includes  sound 
methods  for  achieving  measurable  goals. 

(4)  Technical  Soundness  (15  points). 
The  Director  reviews  each  application  to 
determine  the  technical  soundness  of 
the  proposed  project,  including 
consideration  of: 

(i)  The  extent  to  which  the  applicant 
demonstrates  knowledge  of  current 
Internet  technologies,  databases, 
telecommunications  practices, 
equipment  configurations,  and 
maintenance; 

(ii)  The  extent  to  which  the  applicant 
demonstrates  a  thorough  knowledge  of 
literacy  data  collections,  dissemination, 
and  NIFL  standards; 

(iii)  The  extent  to  which  the  applicant 
demonstrates  a  commitment  to  provide 
technical  support,  training,  and 
equipment  to  member  states; 

(iv)  The  extent  to  which  the  applicant 
will  consider  the  perspectives  of  a 
variety  of  service  providers  in  carrying 
out  the  work  of  the  regional  hub; 

(v)  The  extent  to  which  the  proposed 
training  content  is  comprehensive  and 
at  appropriate  levels;  and 

(vi)  The  extent  to  which  training 
methods,  mechanisms,  and  structures 
are  likely  to  be  effective. 

(5)  Budget  and  Cost  Effectiveness  (10 
points).  The  Director  reviews  each 
application  to  determine  the  extent  to 
which: 

(i)  The  budget  is  adequate  to  support 
project  activities; 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project; 

(iii)  The  budgets  for  any  subcontracts 
are  detailed  and  appropriate;  and 

(iv)  The  budget  details  resources,  cash 
and  in-kind,  that  the  applicant  and 
others,  especially  member  states,  will 
provide  to  the  project  in  addition  to 
grant  funds. 

(6)  Evaluation  Plan  (10  points).  The 
Director  reviews  each  application  to 
determine  the  quality  of  the  evaluation 
plan  for  the  project,  including 
consideration  of: 

(i)  The  quality  of  methods  and 
mechanisms  to  be  used  to  document 
and  evaluate  progress  in  relation  to  the 
project’s  mission  and  goals; 

(ii)  The  strength  of  the  applicant’s 
statement  of  measurable  outcomes  for 
all  project  goals;  and 

(iii)  The  quality  of  methods  that  will 
be  used  to  document  and  evaluate  the 
impact  of  the  project’s  program  on  target 
audiences. 

(7)  Quality  of  Key  Personnel  (10 
points).  The  Director  reviews  each 
application  to  determine  the  quality  of 
key  personnel  for  all  project  activities, 
including  consideration  of: 


(i)  The  qualifications  of  the  project 
director; 

(ii)  The  qualifications  of  other  key 
personnel; 

(iii)  The  experience  and  training  of 
key  personnel  in  leading  a  consortium 
of  states  and  working  in  fields  related  to 
project  objectives;  and 

(iv)  The  applicant’s  policy,  as  part  of 
its  nondiscriminatory  employment 
practices,  to  ensure  that  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
religion,  gender,  age,  or  disability. 

Application  Requirements 

Project  Narrative 

The  project  narrative  is  critical  and 
must  thoroughly  reflect  the  capacity  of 
the  applicant  to  lead  the  regional 
technology  effort  and  build  on  the 
achievements  of  the  previous  regional 
hub.  The  narrative  must  clearly  describe 
the  applicant’s  plan  for  attaining 
measurable  goals  as  identified  in  each  of 
the  sections  listed  below. 

The  narrative  should  not  exceed 
twenty  (20)  single-spaced  pages,  or  forty 
(40)  double-spaced  pages.  The  narrative 
may  be  amplified  by  material  in 
attachments  and  appendices,  (not 
exceeding  20  pages)  but  the  body  should 
stand  alone  to  give  a  complete  picture 
of  the  project.  Proposals  that  exceed  20 
single-spaced  pages  or  40  double-spaced 
pages  will  not  be  reviewed. 

The  narrative  must  encompass  the  full 
three  years  of  project  activities,  with 
detailed  plans  for  Year  1  and  milestones 
for  Years  2  and  3.  The  applicant  must 
address  the  following  areas,  which 
correspond  to  the  funding  criteria: 

1.  Mission  and  Strategy 
The  applicant  must  state  goals, 
objectives,  and  overall  expected  project 
achievements  for  the  three-year  grant 
period,  including: 

a.  How  the  applicant’s  goals  and 
objectives  relate  to  NIFL’s  purposes  for 
LINCS  and  the  regional  hubs,  as 
outlined  under  Plans  for  the  Future  and 
Overview  of  the  Regional  Technology 
Hubs  in  this  notice. 

b.  How  the  project  will  build  on  the 
work  of  the  previous  regional  hub  in 
enhancing  the  technological  capacity  of 
the  region’s  adult  education  and  literacy 
community. 

c.  What  services  will  be  provided  to 
all  member  states  and  targeted  local 
programs  in  the  region. 

d.  How  the  project  will  serve  the 
entire  adult  education  and  literacy 
community,  including  the  full  range  of 
public  and  private  programs  (including 
libraries,  local  education  agencies, 
community  colleges,  volunteer  and 
community-based  organizations,  etc.). 
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2.  Institutional  Capabilities 

The  applicant  must  describe  its 
qualifications  to  act  as  the  lead  site  of 
a  regional  consortium  of  all  member 
states  in  carrying  out  the  proposed 
project,  including  evidence  of  the 
following: 

a.  The  organizational  capacity  to  lead 
member  states  in  achieving  project  goals 
and  objectives. 

b.  A  successful  leadership  track 
record  for  working  closely  with  other 
agencies  in  the  region  in  implementing 
a  coordinated  regional  plan. 

c.  The  ability  to  secure  the  support 
and  involvement  of  member  states, 
including  their  involvement  in  the 
development  of  the  application. 

d.  The  capacity  to  maintain  and 
continuously  enhance  a  sizable  literacy 
collection  on  the  Internet. 

e.  The  availability  of  sufficient 
hardware,  software,  and  technical 
expertise  to  maintain  a  home  page  and 
provide  the  necessary  support  to 
member  states. 

f.  A  secure  funding  basis  for  the 
duration  of  the  project. 

g.  The  ability  to  leverage  other 
funding  and  resources  to  sustain  the 
project  beyond  the  grant. 

3.  Plan  of  Operation 

The  applicant  must  develop  a  three- 
year  plan  of  operation  that  is  both 
ambitious  and  realistic.  While  aiming 
high,  the  applicant  must  demonstrate  an 
awareness  of  the  constraints  inherent  in 
each  particular  situation.  In  addition  to 
being  reasonable  and  achievable,  the 
plan  must  address  both  the  immediate 
needs  and  the  future  vision  and 
direction  of  the  project.  The  plan  must 
clearly  identify  the  measurable 
outcomes  that  will  result  from  project 
implementation.  The  description  of  the 
plan  must  address  the  following: 

a.  Creating  the  regional  hub:  How  the 
applicant  will  establish  and  maintain  a 
regional  hub  on  the  Internet  that — 

(1)  Reflects  knowledge  of  the  previous 
hub’s  strengths  and  weaknesses,  and 
builds  on  its  achievements. 

(2)  Provides  a  seamless  and 
uninterrupted  transition  of  services  and 
resources  from  the  previous  hub. 

(3)  Mirrors  the  LINC’s  information 
structure  and  the  system  architecture, 
and  is  consistent  with  the  NIFL  vision 
for  building  a  technology  infrastructure, 
including  hardware,  software,  and 
networking  system  compatibilities. 

b.  Supporting  member  states:  How  the 
applicant  will  help  member  states 
become  technologically  self-sufficient 
and  develop  the  management 
capabilities  to  use  and  contribute  to 
LINCS,  including  states’  ability  to: 


(1)  Maintain  a  strong  home  page  with 
a  seamless  interface  with  the  applicant’s 
and  LINCS  home  pages. 

(2)  Provide  technical  assistance, 
training,  and  high  quality,  updated 
resources  to  local  adult  education  and 
literacy  programs. 

c.  Enhancing  the  knowledge  base: 

How  the  applicant  will  work  with 
member  states  to  gather  information  that 
broadens  and  deepens  the  literacy 
field’s  knowledge  base  and  enhances 
LINCS  content,  including — 

(1)  A  measurable  plan  for  the  region 
and  all  member  states  that  describes 
how  the  applicant  will: 

(a)  Assess  the  information  available  in 
each  member  state  and  how  it  can  be 
collected  for  use  on  LINCS. 

(b)  Provide  for  the  collection  of 
information  that  responds  to  end  users’ 
educational  and  training  needs. 

(c)  Focus  on  the  collection  of  high 
quality  resources,  instructional 
materials,  and  tools,  including 
information  on  exemplary  projects. 

(d)  Make  provisions  for  including 
print  and  non-print  materials,  such  as 
audio  and  video  materials,  in  their 
entirety. 

(e)  Be  organized  according  to  the  NIFL 
standards. 

(2)  A  plan  for  developing  a  special  in- 
depth  collection  of  information  that 
represents  the  region’s  particular 
strengths  in  terms  of  resources  and 
expertise. 

(3)  The  resources  to  be  made  available 
to  help  member  states  achieve  their 
measurable  goals  for  information 
collection. 

(4)  How  the  applicant  and  member 
states  will  collect  and  update  local 
program  data  according  to  NIFL 
standards. 

(5)  How  the  applicant  will  exercise 
quality  control  of  the  hub’s  home  page. 

d.  Extending  UNCS  use  to  local 
programs:  How  the  applicant  will  work 
with  member  states  to  extend  LINCS  use 
to  targeted  local  programs,  including: 

(1)  Determining  how  to  enhance  the 
technical  capacity  of  local  programs  and 
end  users. 

(2)  Selecting  a  specified  number  of 
local  programs  to  target. 

(3)  The  support  to  be  provided  to  each 
member  state  for  serving  local  programs, 
including — 

(a)  The  kind  of  resources  to  be 
provided. 

(b)  The  kind  of  hardware  and  software 
to  be  used. 

(c)  The  training  and  technical 
assistance  to  be  provided. 

(4)  Leveraging  other  resources  for 
working  with  local  programs. 

(5)  Evaluating  the  success  of  the 
project  at  the  local  level. 


(6)  The  specific  outcomes  expected  in 
year  1. 

e.  Delivering  resources :  How 
innovative  technologies  will  be  used  to 
provide  easy  and  efficient  methods  of 
delivering  resources  to  the  adult 
education  and  literacy  community, 
including — 

(1)  What  tools  will  be  used. 

(2)  What  hardware,  software,  and 
technical  assistance  will  be  provided  for 
using  these  tools. 

(3)  How  multi-media  resources  will  be 
incorporated  into  project  activities. 

(4)  How  these  tools  will  enable 
literacy  practitioners  to  access  LINCS’ 
variety  of  resources  in  all  available 
formats. 

(5)  How  these  tools  will  help  learners 
with  low  skill  levels  and  learners  with 
special  needs  use  LINCS  resources. 

f.  Enhancing  communication  and 
community-building .  How  the  applicant 
will  enhance  communication 
throughout  the  adult  education  and 
literacy  community  across  and  within 
member  states  through  the  use  of 
telecommunications  tools  (such  as 
listservs,  forums,  audio/video 
conferencing  and  networking,  and 
virtual  workspace  programs), 
including — 

(1)  The  kind  of  tools  to  be  used. 

(2)  The  specific  content  to  be  offered. 

(3)  How  these  tools  will  be  used  to 
link  up  literacy  researchers, 
practitioners,  administrators,  students, 
and  policymakers. 

(4)  How  these  tools  will  provide  a  . 
medium  for  professional  development 
within  and  among  the  member  states 
and  targeted  local  programs. 

g.  Integrating  technology  into  teaching 
and  learning:  How  the  applicant,  in 
partnership  with  member  states  and 
local  programs,  will  develop  a  three- 
year  implementation  plan  for  integrating 
technology  into  the  daily  teaching  and 
learning  routine  of  the  adult  education 
and  literacy  system,  including — 

(1)  How  the  applicant  will  assess  the 
existing  level  of  integration  in  every 
member  state. 

(2)  How  the  applicant  will  identify 
and  use  information  about  other 
national,  state,  and  local  efforts  to 
integrate  technology  into  teaching  and 
learning. 

(3)  What  resources  will  be  recruited 
for  the  development  of  the  three-year 
plan. 

(4)  How  the  applicant  will  support 
member  states  in  developing  and 
implementing  plans  for  technology 
integration,  including  the  selection  of 
local  programs  as  pilot  sites. 

(5)  What  kind  of  partnership  will  be 
developed  with  other  regional  and  state 
agencies  involved  in  similar  efforts. 
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(6)  How  the  applicant  will  evaluate 
progress  in  integrating  technology. 

(7)  The  minimum  outcomes  expected 
in  Year  1. 

h.  Organization  and  management 
How  the  applicant  will  ensure 
appropriate  project  organization  and 
management  that  will — 

1.  Empower  member  states  to  become 
technologically  independent  in 
implementing  project’s  activities. 

2.  Use  and  Duila  on  the  strength  and 
expertise  of  member  states. 

3.  Ensure  close  collaboration  and 
coordination  of  technology  efforts 
among  member  states. 

4.  Ensure  close  collaboration  with 
NIFL  and  other  regional  hubs,  including 
cooperation  in  implementing  new 
requirements  or  standards  developed  by 
NIFL  in  concert  with  regional  hubs  to 
assure  uniformity  across  the  LINCS 
network. 

The  description  of  plans  for 
organization  and  management  should 
include — 

(1)  How  the  applicant  involved 
member  states  in  developing  the 
application. 

(2)  How  the  applicant  will  involve 
member  states  and  local  programs  in 
overseeing  project  implementation  and 
evaluating  progress. 

(3)  How  the  applicant  will  provide  for 
expanding  the  roles  of  member  states  in 
carrying  out  project  activities  (i.e.,  by 
providing  states  with  resources  and 
funds  appropriate  to  their  level  of  need 
and  expertise). 

(4)  How  the  applicant  will  provide  for 
developing  a  formal  agreement  with  all 
member  states  that  clearly  identifies  the 
rights,  roles,  and  responsibilities  of  each 
state  with  regard  to  all  project  activities. 

(5)  What  tools  will  be  used  to 
maintain  communication  among  the 
applicant  and  member  states. 

(6)  How  the  applicant  will  provide  for 
the  management  of  any  other 
partnership,  consultant,  or  subcontract 
arrangement. 


arranger 

(7)  How  the  applicant  will  help 
member  states  to — 

(a)  Explore  and  leverage  other  sources 
of  financial  support  and  market  their 
achievements. 

(b)  Develop  active  state-level 
partnerships,  especially  with  state 
education  agencies. 

(8)  How  the  applicant  will  identify 
agencies  within  each  state  (including  at 
a  minimum  the  state  literacy  resource 
center  and  state  office  of  adult 
education)  to  be  involved  in  regional 
hub  activities. 

I.  Broad-based  collaboration:  How  the 
applicant  will  work  with  member  states 
to  develop  collaborative  relationships 
with  other  agencies,  organizations,  and 
projects  that  will — 


1.  Widen  LINCS  usage  in  the  field. 

2.  Provide  global  access  to  all  literacy- 
related  resources. 

3.  Further  project  objectives. 

4.  Be  a  potential  source  for  future 
project  support. 

The  description  should  include — 

(1)  How  the  applicant  will  work  with 
member  states  to  secure  the  active 
cooperation  and  partnership  of 
appropriate  state  agencies,  especially 
those  dealing  with  education,  labor,  and 
human  services. 

(2)  How  the  applicant  will  identify 
and  develop  partnerships  with 
technology-based  educational  projects, 
especially  those  in  the  areas  of 
telecommunications,  on-line  services, 
networking,  and  multi-media. 

(3)  How  the  applicant  will  pursue 
partnerships  with  private  entities, 
including  telecommunication  and  high 
tech  business  and  industry. 

4.  Technical  Soundness 

Describe  how  the  applicant  will 
provide  for  the  provision  of  hardware, 
software,  and  networking  system  that 
will — 

(1)  Address  issues  of  interpretability 
and  scalability, 

(2)  Support  using  audio- video,  multi- 
media,  and  interactive  Internet  tools, 
and 

(3)  Keep  pace  with  high-end 
technology. 

The  description  should  include 
assurances  that  the  following  will  be  in 
place — 

(1)  An  electronic  system  for  the 
regional  hub  that  mirrors  the  LINCS 
structure,  which  consist  of  a  UNIX- 
based  server  capable  of  providing  the 
following  services  for  the  regional  HUB 
and  its  member  states: 

(a)  World  Wide  Web  (WWW)  HTTP 
services; 

(b)  Wide  Area  Information  Server 
(WAIS)  database  services; 

(c)  Character-based  web  browser 
(LYNX)  services, 

(d)  Internet  Electronic  Mail  (SMTP) 
services; 

(e)  File  Transfer  Protocol  (FTP) 
services; 

(f)  List  (listproc,  majordomo)  services; 

(g)  Connectivity  to  the  Internet  via  a 
dedicated  Internet  connection  of 
sufficient  capacity  that  will  allow  a 
sustained  usage  that  must  not  exceed 
30%  of  the  total  circuit  capacity,  and 
the  combined  circuit  and  web  server 
must  be  able  to  transfer  an  average  web 
page  at  a  rate  of  20  kilobytes  in  three 
seconds  to  a  client  web  browser  at  NIFL, 
during  peak  usage  times,  and  must  also 
be  able  to  deliver  quality  audio  and 
video  products  at  useable  rates  to 
multiple  concurrent  users; 


(h)  Maintain  information  both  HTML 
documents  and  WAIS  databases; 

(i)  Serve  as  the  HUBS  WWW,  WAIS, 
Audio  and  Video  server;  and 

(j)  Provide  dial-in  and  Internet  access 
to  users  via  a  command  line  Web 
browser  (e.g..  Lynx),  for  those  that  do 
not  have  the  ability  to  run  graphical 
browsers  such  as  Netscape,  Internet 
Explorer,  Mosaic,  etc.  Provide  user 
accounts  on  the  local  server  for  these 
users,  dial-in  model  access,  etc.  (Note 
that  all  the  software  developed  for  the 
NIFL  homepage  by  the  Logistics 
Management  Institute  and  UUCOM  is 
freely  available  for  re-use. 

(2)  Provide  assurances  that  applicant 
will  create  a  home  page  design  that  is 
similar  to  the  LINCS  home  page,  so  that 
the  same  “look  and  feel”  can  be 
achieved  throughout  the  network. 

(3)  Provide  assurances  that  the 
applicant  will,  at  a  minimum,  have  (a) 
appropriately  scaled  Internet 
connectivity  described  above 
(connectivity  may  vary);  (b)  a  WAIS 
database  servers)  on  the  Internet 
(configuration  is  based  on  the  LINC 
Search  multiple  database  search 
program);  (c)  LINCS  Locally  Produced 
Materials  and  Organization  forms  and 
guidelines  on  the  HUB’s  server;  and  (d) 
the  WAIS  database(s)  with  literacy 
collections  and  program  data,  using 
“Starting  Point”  record  structures, 
standards  and  Adult  Literacy 
Thesaurus. 

(4)  Describe  how  the  applicant  will 
provide  technical  assistance,  funding, 
and  other  resources  to  assure  that  all 
member  states  have  their  own  directory 
of  resources  on  the  hub  server  or  their 
own  WAIS  server,  as  well  as  the 
technical  capacity  to  update  their 
databases  according  to  NIFL  standards. 

(5)  Provide  assurances  that  the 
applicant  will  for  each  member  state,  at 
a  minimum,  have — 

(a)  Assessment  of  the  equipment 
needs. 

(b)  Inventory  of  equipment  provided 
to  implement  project  activities. 

(c)  Plans  for  purchasing  or  upgrading 
equipment,  as  well  as  software  and 
networking  systems. 

(6)  Describe  how  the  applicant’s 
measurable  training  and  technical 
assistance  activities  will — 

(a)  Focus  on  raising  awareness  and 
educating  practitioners  on  resources 
available  through  LINCS  (broad-based 
training). 

(b)  Build  greater  knowledge,  and 
skills  in  using  the  LINCS  technology  for 
teaching  and  learning  (targeted 
training). 

(c)  Result  in  establishing  a  team  of 
trainers  at  the  regional  level  and  for 
every  member  state. 
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(d)  Assist  member  states  to  become 
independent  in  implementing  state 
training  plans  and  maintaining  their 
web  site. 

(e)  Adopt  or  develop  training  models 
(i.e.,  training  trainers,  workshops 
supplemented  by  peer  coaching  or 
modeling,  etc.)  that  can  be  used  to  meet 
the  needs  of  geographically  dispersed 
staff  at  various  levels  of  knowledge  and 
skills. 

(f)  Provide  methods,  mechanisms, 
structures,  and  materials  for  training — 
both  on  line  and  off  line — that  can  be 
replicated,  maintained,  easily 
accessible,  and  updated  beyond  the  life 
of  this  project. 

(g)  Provide  technical  assistance  for 
member  states  and  local  programs  that 
help  staff  and  end  users  at  varying 
levels  of  technical  sophistication,  with 
special  attention  to  non-technical  staff. 

(h)  Assist  member  states  in  selection 
and  installation  of  hardware  and 
software  within  the  proposed  timeline. 

5.  Budget  and  Cost-Effectiveness 

The  applicant  must  describe  plans  for 
managing  the  project  budget  and 
ensuring  cost-effectiveness,  including — 

a.  Provisions  for  ensuring  the  most 
efficient  and  cost-effective  use  of  project 
funds. 

b.  Provisions  for  identifying  and 
securing  additional  funds  to  continue 
and  expand  the  project  beyond  the  end 
of  the  grant. 

c.  A  time  line  for  the  project, 
consisting  of  a  table  or  diagram  listing 
major  tasks  or  milestones  and  including 
estimates  of  funds,  time,  training 
schedules,  personnel,  facilities,  and 
equipment  allocated  to  each  program 
area,  as  well  as  the  timing  of  progress 
and  other  reports,  meetings,  and  other 
similar  events. 

6.  Monitoring  and  Evaluation 

The  applicant  must  describe  a  plan 
for  monitoring  and  evaluation  that  is 
based  on  the  measurable  goals  of  the 
project.  The  description  of  the  plan 
must  include  how  the  applicant  will — 

a.  Demonstrate  the  project’s 
effectiveness  in  achieving  its  objectives. 

b.  Assess  the  project’s  impact  on 
member  states  and  the  broader  literacy 
community. 

c.  Evaluate  the  effectiveness  of  the 
lead  site’s  role  in  working  with  member 
states. 

d.  Use  on-line  methods  (such  as  web 
tools)  to  collect  and  analyze  data  on  the 
effectiveness  of  the  resources  presented. 

e.  Evaluate  the  project’s  impact  on 
targeted  local  programs. 

f.  Confirm  and  report  evaluation 
results. 


7.  Key  Personnel 

The  applicant  must  describe  how  it 
will  ensure  the  capacity  of  key 
personnel  to  carry  out  the  work  of  the 
project,  including — 

a.  A  description  of  the  main 
qualifications  of  key  personnel  to  carry 
out  project  tasks. 

b.  Identification  of  key  staff  members 
at  the  regional  and  member  state  level, 
their  specific  roles,  and  the  number  of 
hours  to  carry  out  their  tasks. 

Other  Application  Requirements 

The  application  shall  include  the 
following: 

Project  Summary:  The  proposal  must 
contain  a  200-word  summary  of  the 
proposed  project  suitable  for 
publication.  It  shall  not  be  an  abstract  of 
the  proposal,  but  rather  a  self-contained 
description  of  the  activities  that  would 
explain  the  proposal.  The  summary 
should  be  free  of  jargon  and  technical 
terminology,  and  should  be 
understandable  by  a  non-specialist 
reader. 

Budget  Proposal:  ED  Form  524  must 
be  completed  and  submitted  with  each 
application.  The  form  consists  of 
Sections  A,  B,  amd  C.  On  the  back  of  the 
form  are  general  instructions  for 
completion  of  the  budget.  All  applicants 
must  complete  Sections  A  and  C.  If 
Section  B  is  completed,  include  the 
nature  and  source  of  non-federal  funds. 
Attach  fo  Section  C  a  detailed 
explanation  and  amplification  of  each 
budget  category.  Included  in  the 
explanation  should  be  complete 
justification  of  costs  in  each  category. 
Additional  instructions  include: 

•  Prepare  a  separate  itemization  and 
brief  narrative  for  each  of  the  member 
states  in  the  region  in  addition  to 
submitting  an  itemized  budget  narrative 
for  the  project  as  a  whole. 

•  Personnel  items  should  include 
names  (titles  or  position)  of  key  staff, 
number  of  hours  proposed  and 
applicable  hourly  rates. 

•  Include  the  cost,  purpose,  and 
justification  for  travel,  equipment, 
supplies,  contractual  and  other. 
Training  stipends  are  not  authorized 
under  this  program. 

•  Clearly  identify  in  all  instances 
contributed  costs  and  support  from 
other  sources,  if  any. 

•  Show  budget  detail  for  financial 
aspects  of  any  cost-sharing,  joint  or 
cooperative  binding. 

Disclosure  of  Prior  NIFL  Support:  If 
any  consortium  member  state  has 
received  NIFL  funding  in  the  past  2 
years,  the  following  information  on  the 
prior  awards  is  required. 

•  NIFL  award  number,  amount  and 
period  of  support; 


•  A  summary  of  the  results  of  the 
completed  work;  and 

•  A  brief  description  of  available 
materials  and  other  related  research 
products  not  described  elsewhere. 

If  the  applicant  has  received  a  prior 
award,  the  reviewers  will  be  asked  to 
comment  on  the  quality  of  the  prior 
work  described  in  this  section  of  the 
proposal. 

Current  and  Pending  Support:  All 
current  project  support  from  whatever 
source  (such  as  Federal,  State,  or  local 
government  agencies,  private 
foundations,  commercial  organizations) 
must  be  listed.  The  list  must  include  the 
proposed  project  and  all  other  projects 
requiring  a  portion  of  time  of  the  Project 
Director  and  other  project  personnel, 
even  if  they  receive  no  salary  support 
from  the  project(s).  The  number  of 
person-months  or  percentage  of  effort  to 
be  devoted  to  the  projects  must  be 
stated,  regardless  of  source  of  support. 
Similar  information  must  be  provided 
for  all  proposals  that  are  being 
considered  by  or  will  be  submitted  soon 
to  other  sponsors. 

If  the  project  not  being  submitted  has 
been  funded  previously  by  another 
source,  the  information  requested  in  the 
paragraph  above  should  be  furnished  for 
the  immediately  preceding  funding 
period.  If  the  proposal  is  being 
submitted  to  other  possible  sponsors,  all 
of  them  must  be  listed.  Concurrent 
submission  of  a  proposal  to  other 
organizations  will  not  prejudice  its 
review  by  the  NIFL. 

Any  fee  proposed  to  be  paid  to  a 
collaborating  or  “partner”  for-profit 
entity  should  be  indicated.  (Fees  will  be 
negotiated  by  the  Grants  Officer.)  Any 
copyright,  patent  or  royalty  agreements 
(proposed  or  in  effect)  must  be 
described  in  detail,  so  that  the  rights 
and  responsibilities  of  each  party  are 
made  clear. 

If  any  part  of  the  project  is  to  be 
subcontracted,  a  budget  and  work  plan 
prepared  and  duly  signed  by  the 
subcontractor  must  be  submitted  as  part 
of  the  overall  proposal  and  addressed  in 
the  narrative. 

Reporting:  In  addition  to  working 
closely  with  the  Institute,  the  applicant 
will  be  required  to  submit  a  final  annual 
report  of  activities.  This  report  will  be 
presented  to  the  Institute  staff,  the 
National  Institute  Advisory  Board  and 
the  Interagency  Group.  Detailed 
specifications  for  the  report  will  be 
provided  to  the  consortium  within  3 
months  after  the  awards.  r 

For  planning  purposes,  the  applicant 
may  assume  that  the  following 
information  will  be  provided: 

•  Project(s)  Title 
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•  Project  Abstract 

A  concise  narrative  describing  in 
layman’s  language  the  subject  purposes, 
methods,  expected  outcomes  (including 
products),  and  significance  of  the 
project. 

•  Significant  Products:  A  list  of 
significant  holdings  available  for  access 
associated  with  the  consortium. 

•  Significant  Accomplishments. 

A  past-tense  abstract  that  describes 
the  consortium's  accomplishments, 
known  uses  of  the  holdings  and 
evidence  of  positive  impact. 

The  grantee  must  also  submit  the 
following  reports: 

•  Quarterly  Performance:  A  brief  4-5 
page  report  of  progress — Due:  Within  30 
days  at  the  end  of  each  quarter. 

Acknowledgment  of  Support  and 
Disclaimer:  An  acknowledgment  of 
NIFL  support  and  a  disclaimer  must 
appear  in  publications  of  any  material, 
whether  copyrighted  or  not,  based  on  or 
developed  under  NIFL  supported 
projects: 

This  material  is  based  upon  work 
supported  by  NIFL  under  Grant  No. 
(grantee  should  enter  NIFL  grant 
number). 

Except  for  articles  or  papers 
published  in  professional  journals,  the 
following  disclaimer  should  be 
included: 

Any  opinions,  findings,  and 
conclusions  or  recommendations 
expressed  in  this  material  are  those  of 
the  author(s)  and  do  not  necessarily 
reflect  the  views  of  the  NIFL. 

Instructions  for  Transmittal  of 
Applications 

(a)  To  apply  for  a  cooperative 

^(1)  Mail  tSToriginal  and  seven  (7) 
copies  of  the  application  on  or  before 
the  deadline  date  of  July  17, 1997  to: 
National  Institute  for  Literacy,  800 
Connecticut  Avenue,  NW.,  Suite  200, 
Washington,  DC  20006,,  Attention:  Jaleh 
Behroozi-Soroui  (CFDA  #84.257F). 

(2)  Hand  deliver  the  application  by 
4:30  p.m.  (Washington,  DC  time)  on  the 
deadline  date  to  the  address  above. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Director 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

Cl)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 


Notes:  (1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  the  local  post  office. 

(3)  The  NIFL  will  mail  a  Grant 
Applicant  Receipt  Acknowledgment  to 
each  applicant.  If  an  applicant  fails  to 
receive  the  notification  of  application 
receipt  within  15  days  from  the  date  of 
mailing  the  application,  the  applicant 
should  call  the  NIFL  at  (202)  632-1525 
or (202) 632-1500. 

(4)  The  applicant  must  indicate  on  the 
envelope  and  in  Item  10  of  the 
application  for  Federal  Assistance 
(Standard  Form  424)  the  CFDA  number 
of  the  competition  under  which  the 
application  is  being  submitted. 

Application  Instructions  and  Forms: 
The  appendix  to  this  application  is 
divided  into  three  parts  plus  a  statement 
regarding  estimated  public  reporting 
burden  and  various  assurances  and 
certifications.  These  parts  and 
additional  materials  are  organized  in  the 
same  manner  that  the  submitted 
application  should  be  organized.  The 
parts  and  additional  materials  are  as 
follows: 

Part  I:  Application  for  Federal 
Assistance  (Standard  Form  424  (Rev.  4- 
94))  and  instructions. 

Part  II.  Budget  Information — Non- 
Construction  Programs  (ED  Form  524) 
and  instructions. 

Part  III:  Application  Narrative. 

Additional  Materials:  Estimated 
Public  Reporting  Burden. 

Assurances-Non — Construction 
Programs  (Standard  Form  424B). 

Certification  Regarding  Lobbying; 
Debarment,  Suspension,  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements  (ED  80-0013). 

Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  80-0014,  9/90)  and 
instructions. 

Note:  ED  80-0014  is  intended  for  the  use 
of  recipients  and  should  not  be  transmitted 
to  the  NIFL. 

Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL)  (if  applicable)  and 
instructions.  * 

An  applicant  may  submit  information 
on  a  Photostat  copy  of  the  application 
and  budget  forms,  the  assurances  and 
the  certifications.  However,  the 
application  form,  the  assurances,  and 
certifications  must  each  have  an  original 
signature.  No  award  can  be  made  unless 
a  complete  application  has  been 
received. 

Information  about  NIFL’s  funding 
opportunities,  including  copies  of 
application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 


the  NIFL  homepage — LINCS — on  the 
World  Wide  Web  at:  (http:// 
novel.nifl.gov/Grants.html).  However, 
the  official  application  notice  for  a 
discretionary  grant  competition  is  the 
notice  published  in  the  Federal 
Register. 

Instructions  for  Estimated  Public 
Reporting  Burden:  According  to  the 
Paperwork  Reduction  Act  of  1995,  no 
persons  are  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  valid  OMB  control  number. 
The  valid  OMB  control  number  for  this 
information  is  under  OMB  control 
number  3430  0004,  Expiration  date: 

May,  2000.  The  time  required  to 
complete  this  information  collection  is 
55  hours  per  response,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  disseminating  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  If  you 
have  any  comments  concerning  the 
accuracy  of  the  time  estimate  or 
suggestions  for  improving  this  form, 
please  write  to:  the  National  Institute  for 
Literacy,  800  Connecticut  Avenue,  NW, 
Suite  200,  Washington,  DC  20006-2712. 

[Program  Authority:  20  U.S.C.  1213C] 

Dated:  May  23, 1997. 

Carolyn  Y.  Staley, 

Deputy  Director,  National  Institute  for 
Literacy. 

[FR  Doc.  97-14213  Filed  5-30-97;  8:45  ami 
BILLING  CODE  6055-01 -M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-328] 

Entergy  Operations,  Inc.;  Waterford 
Steam  Electric  Station,  Unit  3; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
38,  issued  to  Entergy  Operations,  Inc. 
(the  licensee),  for  operation  of  the 
Waterford  Steam  Electric  Station,  Unit 
3,  located  in  St.  Charles  Parish, 
Louisiana. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  revise 
Facility  Operating  License  No.  NPF-38 
to  reflect  the  name  change  from 
Louisiana  Power  &  Light  Company  to 
Entergy  Louisiana,  Inc. 

The  proposed  action  is  in  accordance 
with  the  licensee’s  application  for 
amendment  dated  Judy  17, 1996. 
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The  Need  for  the  Proposed  Action 

The  proposed  action  is  to  correct  the 
name  in  the  license  to  reflect  the  change 
which  occurred  on  April  22, 1996.  The 
name  change  was  made  by  the  licensee 
to  improve  customer  identification  by 
establishing  the  name  Entergy  in  the 
region  that  it  serves. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
changes  to  the  license.  We  agree  with 
the  licensee  that  the  name  change  will 
not  impact  the  existing  ownership  of 
Waterford  Steam  Electric  Station,  Unit  3 
or  the  existing  entitlement  to  power  and 
will  not  alter  the  existing  antitrust 
license  conditions  applicable  to 
Louisiana  Power  &  Light  Company 
(LP&L)  or  LP&L’s  ability  to  comply  with 
these  conditions  or  with  any  of  its  other 
obligations  or  responsibilities.  As  stated 
by  the  licensee,  “The  corporate 
existence  continues  uninterrupted  and 
all  legal  characteristics  remain  the  same. 
Thus,  there  is  no  change  in  the  state  of 
incorporation,  registered  agent, 
registered  office,  directors,  officers, 
rights  or  liabilities  of  the  company.  Nor 
is  there  a  change  in  the  function  of  the 
Company  or  the  way  in  which  it  does 
business.  LP&L’s  financial  responsibility 
for  Waterford  3  and  its  sources  of  funds 
to  support  the  facility  will  remain  the 
same.”  Therefore,  the  change  will  not 
increase  the  probability  or  consequences 
of  accidents,  no  changes  are  being  made 
in  the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  affect  nonradiological 
plant  effluents  and  has  no  other 
environmental  impact.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  staff  considered 
denial  of  the  proposed  action.  Denial  of 
the  application  would  result  in  no 


change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  similar. 

Alternative  Use  of  Resources 
This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Waterford  Steam 
Electric  Station,  Unit  3. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  April  29, 1997,  the  staff  consulted 
with  the  Louisiana  State  official,  Stan 
Shaw  of  the  Louisiana  Radiation 
Protection  Division,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee’s  letter 
dated  July  17, 1996,  which  is  available 
for  public  inspection  at  the 
Commission’s  Public  Document  Room, 
The  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
University  of  New  Orleans  Library, 
Louisiana  Collection,  Lakefront  Drive, 
New  Orleans,  LA  70122. 

Dated  at  Rockville,  Maryland,  this  22nd 
day  of  May,  1997. 

For  the  Nuclear  Regulatory  Commission. 

William  D.  Beckner, 

Director,  Project  Directorate  TV-1,  Division 
of  Reactor  Projects  m/IV,  Office  of  Nuclear 
Reactor  Regulation. 

[FR  Doc.  97-14276  Filed  5-30-97;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION  * 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange  Commission, 
Office  of  Filings  and  Information  Services, 
Washington,  DC  20549. 

Extension: 

Rule  17f— 2(a);  SEC  File  No.  270-34; 

OMB  Control  No.  3235-0034 
Rule  17Ad-4(b)&(c);  SEC  File  No. 
270-264;  OMB  Control  No.  3235- 
0341 


Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
(“Commission”)  is  soliciting  comments 
on  the  collection  of  information 
summarized  below.  The  Commission 
plans  to  submit  this  existing  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  extension 
and  approval. 

Rule  17f-2(a)  Fingerprinting 
Requirements  for  Securities 
Professionals,  requires  that  securities 
professionals  be  fingerprinted.  This 
requirement  serves  to  identify  security 
risk  personnel,  to  allow  an  employer  to 
make  fully  informed  employment 
decisions,  and  to  deter  possible 
wrongdoers  from  seeking  employment 
in  the  securities  industry.  Partners, 
directors,  officers,  and  employees  of 
exchanges,  brokers,  dealers,  transfer 
agents,  and  clearing  agencies  are 
included. 

It  is  estimated  that  approximately 
10,500  respondents  will  submit 
fingerprint  cards.  It  is  also  estimated 
that  each  respondent  will  submit  50 
fingerprint  cards.  The  staff  estimates 
that  the  average  number  of  hours 
necessary  to  comply  with  the  Rule  17f- 
2(a)  is  one-half  hour.  The  total  burden 
is  262,500  hours  for  respondents,  based 
upon  past  submissions.  The  average  cost 
per  hour  is  approximately  $30. 
Therefore,  the  total  cost  of  compliance 
for  respondents  is  $7,875,000. 

Rule  17Ad— 4(b)&(c),  Notices 
Regarding  Exempt.  Transfer  Agent 
Status,  is  used  to  document  when 
transfer  agents  are  exempt,  or  no  longer 
exempt,  from  the  minimum 
performance  standards  and  certain 
recordkeeping  provisions  of  the 
Commission’s  transfer  agent  rules.  Rule 
17Ad-4(c)  sets  forth  the  conditions 
under  which  a  registered  transfer  agent 
loses  its  exempt  status.  Once  the 
conditions  for  exemption  no  longer 
exist,  the  transfer  agent,  to  keep  the 
appropriate  regulatory  authority 
(“ARA”)  apprised  of  its  current  status, 
must  prepare,  and  file  if  the  ARA  for  the 
transfer  agent  is  the  Board  of  Governors 
of  the  Federal  Reserve  System 
(“BGFRS”)  or  the  Federal  Deposit 
Insurance  Corporation  (“FDIC”),  a 
notice  of  loss  of  exempt  status  under 
paragraph  (c).  The  transfer  agent  then 
cannot  claim  exempt  status  under  Rule 
17 Ad— 4(b)  again  until  it  remains  subject 
to  the  minimum  performance  standards 
for  non-exempt  transfer  agents  for  six 
consecutive  months.  The  ARAs  use  the 
information  contained  in  the  notice  to 
determine  whether  a  registered  transfer 
agent  qualifies  for  the  exemption,  to 
determine  when  a  registered  transfer 


Federal  Register  /  Vol.  62,  No.  105  /  Monday,  June  2,  1997  /  Notices 


29751 


agent  no  longer  qualifies  for  the 
exemption,  and  to  determine  the  extent 
to  which  that  transfer  agent  is  subject  to 
regulation. 

The  BGFRS  receives  approximately 
twelve  notices  of  exempt  status  and  six 
notices  of  loss  of  exempt  status 
annually.  The  FDIC  receives 
approximately  eighteen  notices  of 
exempt  status  and  three  notices  of  loss 
of  exempt  status  annually.  The 
Commission  and  the  Office  of  the 
Comptroller  of  the  Currency  (“OCC”)  do 
not  require  transfer  agent  to  file  notice 
of  exempt  status  or  loss  of  exempt 
status.  Instead,  transfer  agents  whose 
ARA  is  the  Commission  or  OCC  need 
only  to  prepare  and  maintain  these 
notices.  The  Commission  estimates  that 
approximately  sixteen  notices  of  exempt 
status  and  loss  of  exempt  status  are 
prepared  annually  by  transfer  agents 
whose  ARA  is  the  Commission. 
Similarly,  the  OCC  estimates  that  the 
transfer  agents  for  which  it  is  the  ARA 
prepare  and  maintain  approximately 
fifteen  notices  of  exempt  status  and  loss 
of  exempt  status  annually.  Thus,  a  total 
of  approximately  seventy  notices  of 
exempt  status  and  loss  of  exempt  status 
are  prepared  and  maintained  by  transfer 
agents  annually.  Of  these  seventy 
notices,  approximately  forty  are  filed 
with  an  ARA.  Any  additional  costs 
associated  with  filing  such  notices 
would  be  limited  primarily  to  postage, 
which  would  be  minimal.  Since  the 
Commission  estimates  that  no  more 
than  one-half  hour  is  required  to 
prepare  each  notice,  the  total  annual 
burden  to  transfer  agents  is 
approximately  thirty-five  hours.  The 
average  cost  per  hours  is  approximately 
$30.  Therefore,  the  total  cost  of 
compliance  is  the  transfer  agent 
community  is  $1,050. 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency’s 
estimates  of  the  burden  of  the  proposed 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Michael  E.  Bartell,  Associate 
Executive  Director,  Office  of 


Information  Technology,  Securities  and 
Exchange  Commission,  450  5th  Street, 
N.W.,  Washington,  DC  20549. 

Dated:  May  22,  1997. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  97-14211  Filed  5-30-97;  8:45  ami 
BILLING  CODE  801 0-01 -M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-22682;  813-156] 

DU  LBO  Plans  Management 
Corporation  and  DU  First  ESC  L.L.C.; 
Notice  of  Application 

May  23, 1997. 

AGENCY:  Securities  and  Exchange 
Commission  (“SEC”). 

ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  “Act”). 

APPLICANTS:  DLJ  LBO  Plans  Management 
Corporation  (“DLJ  Management”)  and 
DLJ  First  ESC  L.L.C.  (the  “Initial 
Company”),  on  behalf  of  certain  limited 
liability  companies  which  may  be 
formed  in  the  future  (the  “Subsequent 
Companies”)  (together  with  the  Initial 
Company,  the  “Companies”). 

RELEVANT  ACT  SECTIONS:  Applicants 
request  an  order  under  sections  6(b)  and 
6(e)  of  the  Act  for  an  exemption  from  all 
provisions  of  the  Act  except  section  9, 
certain  provisions  of  sections  17  and  30, 
sections  36  through  53,  and  the  rules 
and  regulations  thereunder. 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  that  would  grant  the 
Companies  an  exemption  from  most 
provisions  of  the  Act,  and  would  permit 
certain  affiliated  and  joint  transactions. 
Each  Company  will  be  an  employees’ 
securities  company  within  the  meaning 
of  section  2(a)(13)  of  the  Act1 
RUNG  DATES:  The  application  was  filed 
on  November  1, 1996  and  amended  on 
March  14, 1997  and  May  23, 1997. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  die  SEC’s 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  die  SEC  by  5:30  p.m.  on 
June  17, 1997,  and  should  be 
accompanied  by  proof  of  service  on  the 


*  The  requested  order  would  supersede  an 
existing  order.  DLJ  LBO  Plans  Management 
Corporation,  Investment  Company  Act  Release  Nos. 
20053  (Feb.  2. 1994)  (notice)  and  20103  (Mar.  1. 
1994)  (order). 


applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer’s  interests,  the  reason  for 
the  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC’s 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicants,  277  Park  Avenue,  New 
York,  New  York  10172. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  W.  Grim,  Staff  Attorney,  at  (202) 
942-0571,  or  Elizabeth  G.  Osterman, 
Assistant  Director,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC’s 
Public  Reference  Branch. 

Applicants’  Representations 

1.  DLJ  Management  is  a  Delaware 
corporation  and  an  indirect  wholly- 
owned  subsidiary  of  Donaldson,  Lufkin 
and  Jenrette,  Inc.  (“DLJ  Inc.”)  (together 
with  any  person  that  is  directly  or 
indirectly  controlled  by  DLJ  Inc., 

“DLJ”).  DLJ  Inc.  is  a  diversified 
financial  services  holding  company 
which,  directly  and  through  its 
subsidiaries,  provides  investment, 
financing,  and  related  services.  DLJ 
Inc.’s  principal  subsidiary,  Donaldson, 
Lufkin  &  Jenrette  Securities  Corporation, 
is  a  broker-dealer  registered  under  the 
Securities  Exchange  Act  of  1934  (the 
“Exchange  Act”). 

2.  DLJ  Management  is  the  manager  of 
the  Initial  Company,  and  it,  or  another 
direct  or  indirect  wholly-owned 
subsidiary  of  DLJ  formed  for  such 
purpose,  will  be  the  manager  of  the 
Subsequent  Companies  (the 
“Manager”).  The  Manager  is  registered 
as  an  investment  adviser  under  the 
Investment  Advisers  Act  of  1940  and 
will  continue  to  maintain  such 
registration. 

3.  Each  Company  is  or  will  be  a 
Delaware  limited  liability  company 
formed  as  an  “employees’  securities 
company”  within  the  meaning  of 
section  2(a)(13)  of  the  Act,  and  is 
operating  or  will  operate  as  a  closed- 
end,  non-diversifield,  management 
investment  company.  The  Manager 
intends  to  form  the  Companies  to  enable 
Eligible  Employees  of  DLJ  and  their 
Qualified  Participants  (in  each  case,  as 
defined  below)  to  pool  their  investment 
resources  and  to  receive  the  benefit  of 
certain  investment  opportunities  that 
come  to  the  attention  of  DLJ  without  the 
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necessity  of  having  each  investor 
identify  such  opportunities  and  analyze 
their  investment  merit. 

4.  Interests  in  the  Companies 
(“Interests”)  will  be  sold  only  to  Eligible 
Employees  or,  at  the  request  of  Eligible 
Employees,  Qualified  Participants  of 
such  Eligible  Employees.  In  order  to 
qualify  as  an  “Eligible  Employee,”  (i)  an 
individual  must  (a)  be  a  current  or 
former  employee,  officer,  director,  or 
“Consultant”  2  of  DLJ  and  (b)  meet  the 
standards  of  an  accredited  investor 
under  rule  501(a)(6)  of  Regulation  D 
(“Regulation  D”)  under  the  Securities 
Act  of  1933  (the  “Securities  Act”),  or  (ii) 
an  entity  must  (a)  be  a  current  or  former 
Consultant  of  DLJ  and  (b)  meet  the 
standards  of  an  accredited  investor 
under  rule  501(a)  of  Regulation  D.  In 
order  to  qualify  as  a  “Qualified 
Participant,”  an  individual  or  entity 
must  (i)  be  an  Eligible  Family  Member 
or  Qualified  Entity  (in  each  case  as 
defined  below),  respectively,  of  an 
Eligible  Employee,  and  (ii)  if  such 
individual  or  entity  is  purchasing  an 
Interest  from  a  Member3  or  directly 
from  the  Company,  come  within  one  of 
the  categories  of  an  “accredited 
investor”  under  rule  501(a)  of 
Regulation  D.  An  “Eligible  Family 
Member”  is  a  spouse,  parent,  child, 
spouse  of  child,  brother,  sister,  or 
grandchild  of  an  Eligible  Employee.  A 
“Qualified  Entity”  is  (i)  a  trust  of  which 
the  trustee,  grantor,  and/or  beneficiary 
is  an  Eligible  Employee;  (ii)  a 
partnership,  corporation,  or  other  entity 
controlled  by  an  Eligible  Employee;  or 
(iii)  a  trust  or  other  entity  established  for 
the  benefit  of  Eligible  Family  Members 
of  an  Eligible  Employee. 

5.  If  an  Eligible  Employee  is  required 
to  make  an  investment  decision  with 
respect  to  whether  or  not  to  participate, 
or  to  request  that  a  related  Qualified 
Participant  be  permitted  to  participate, 
in  a  Company,  such  Eligible  Employee 
will  be  a  sophisticated  investor  cap^e 
of  understanding  and  evaluating  the 
risks  of  participating  in  such  Company 
without  the  benefit  of  regulatory 
safeguards.  Participation  in  a  Company 
will  be  voluntary  on  the  part  of  the 
Eligible  Employee. 

6.  DLJ  proposes  to  offer  various 
investment  programs  for  the  benefit  of 
its  Eligible  Employees.  These  programs 
may  be  structured  as  different 
Companies,  or  as  separate  plans  within 
the  same  Company,  and  the  terms  of 

2  A  “Consultant"  is  a  person  or  entity  whom  DLJ 
has  engaged  on  retainer  to  provide  services  and 
professional  expertise  on  an  ongoing  basis. 

3  "Member”  means  any  member  of  a  Company 
within  the  meaning  of  the  Delaware  Limited 
Liability  Company  Act.  “Participant”  means  any 
Member  other  than  the  Manager. 


these  programs  are  likely  to  differ  from 
one  another.  While  the  terms  of  a 
Company  will  be  determined  by  DLJ  in 
its  discretion,  these  terms  will  be  fully 
disclosed  to  each  Eligible  Employee 
and,  if  a  Qualified  Participant  of  such 
Eligible  Employee  is  required  to  make 
an  investment  decision  with  respect  to 
whether  or  not  to  participate  in  a 
Company,  to  such  Qualified  Participant 
at  the  time  the  eligible  Employee  is 
invited  to  participate  in  the  Company. 
Among  other  things,  each  Eligible 
Employee  and,  if  a  Qualified  participant 
of  such  Eligible  Employee  is  required  to 
make  an  investment  decision  with 
respect  to  whether  or  not  to  participate 
in  a  Company,  such  Qualified 
Participant  will  be  furnished  with  a 
copy  of  the  Limited  Liability  Company 
Agreement  for  the  relevant  Company, 
which  will  set  forth  at  a  minimum  the 
following  terms  of  the  proposed 
investment  program,  if  applicable:  (i)- 
Whether  DLJ  will  make  a  co-investment 
in  the  same  portfolio  company  as  the 
Company,  and  the  terms  applicable  to 
the  Company’s  investment  as  compared 
to  that  of  DLJ’s  investment;  (ii)  the 
maximum  amount  of  capital 
contributions  that  a  Participant  will  be 
required  to  make  to  the  Company  during 
the  term  of  the  relevant  investment 
program,  and  the  manner  in  which  the 
capital  contributions  will  be  applied 
towards  investments  made,  and 
expenses  incurred,  by  the  Company;  (iii) 
whether  the  Manager  or  DLJ  will  make 
any  loans  to  a  Participant  to  purchase 
the  Interest  in  the  Company,  and,  if  so, 
the  terms  of  such  loans;  (iv)  whether  the 
Manager  will  be  entitled  to  receive  any 
compensation  or  performance-based  fee 
(“carried  interest”)  based  on  the  gains 
and  losses  of  the  investment  program  or 
of  the  Company’s  investment  portfolio, 
and,  if  so,  die  terms  of  such 
compensation  or  carried  interest;  (v) 
whether  the  Manager  will  make  any 
capital  contributions  to  the  Company, 
and,  if  so,  the  terms  applicable  to  the 
Manager’s  investment  in  the  Company; 
(vi)  the  consequences  to  a  Participant 
who  defaults  on  his  obligation  to  fund 
required  capital  contributions  to  the 
Company  (including  whether  such 
defaulting  person’s  Interest  in  existing 
and  future  investments  will  be  affected 
and,  if  so,  the  nature  of  such  effects); 
and  (vii)  whether  any  vesting  and 
forfeiture  provisions  will  appljrto  a 
Participant’s  Interest  in  the  Company 
and,  if  so,  the  terms  of  such  vesting  and 
forfeiture  provisions. 

7.  In  an  investment  program  that 
provides  for  vesting  provisions,  an 
English  Employee’s  Interest  at  the 
commencement  of  the  program  will  be 


treated  as  being  entirely  “unvested,” 
and  “vesting”  will  occur  either  (i) 
through  the  passage  of  a  specified 
period  of  time  (for  example,  an  Interest 
might  vest  over  a  three  year  period,  Vh 
for  each  year)  or  (ii)  upon  the 
occurrences  of  a  specified  event  (for 
example,  a  change  of  control).  To  the 
extent  an  Eligible  Employee’s  Interest 
becomes  “vested,”  the  termination  of 
such  Eligible  Employee’s  employment 
will  not  affect  the  Eligible  Employee’s 
rights  with  respect  to  the  vested  portion 
of  the  Interest,  unless  certain  specified 
events  described  in  representation  8 
below  occur.  The  portion  of  an  Eligible 
Employee’s  Interest  that  is  “unvested” 
at  the  time  of  termination  of  such 
Eligible  Employee’s  employment  may  be 
subject  to  repurchase  by  DLJ. 

8.  the  consequences  of  the  vesting  and 
forfeiture  provisions,  if  any,  will  not  be 
more  onerous  than  those  set  forth 
below.  The  terms  described  below  as  to 
the  vesting  and  forfeiture  of  Interests 
will  apply  equally  to  any  Qualified 
Participant  of  an  Eligible  Employee 
under  the  circumstances  where  such 
Eligible  Employee  has  triggered  such 
provisions.  Unless  (i)  an  Eligible 
Employee’s  relationship  with  DLJ  is 
terminated  for  cause  or  (ii)  a  former 
Eligible  employee  becomes  employed 
by,  or  a  partner  in,  consultant  to,  or 
otherwise  joins  any  firm  that  the 
Manager  determines,  in  its  reasonable 
discretion,  to  be  competitive  with  DLJ’s 
merchant  banking  or  investment 
banking  (including  high  yield) 
businesses  or  any  other  business  of  DLJ, 
his  vested  Interest  in  the  Company  will 
not  be  affected  in  any  maimer.  However, 
if  the  events  described  in  clauses  (i)  or 
(ii)  above  occur,  the  Eligible  Employee’s 
entire  Interest  will  be  deemed  to  be 
unvested  and  subject  to  repurchase,  as 
described  below.  In  addition,  if  an 
Eligible  Employee  voluntarily  resigns 
his/her  employment  with  DLJ,  any 
unvested  Interest  will  similarly  be 
subject  to  repurchase,  as  described 
below. 

9.  upon  any  repurchase  of  a  former 
Eligible  Employee’s  unvested  Interest, 
the  Manager  will  at  a  minimum  pay  to 
the  Eligible  Employee  the  lesser  of  (i) 
the  amount  actually  paid  by  the  Eligible 
Employee  to  acquire  the  unvested 
Interest,  and  (ii)  the  fair  market  value, 
determined  at  the  time  of  repurchase  in 
good  faith  by  the  Manager,  of  such 
unvested  Interest. 

10.  It  is  possible  that  an  investment 
program  may  be  structured  in  which  a 
Company  will  co-invest  in  a  portfolio 
company  with  an  investment  fund  or  ' 
account,  organized  for  the  benefit  of 
investors  who  are  not  affiliated  with 
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DLJ,4  over  which  a  DLJ  entity  (other 
than  the  Manager)  exercises  investment 
discretion  (a  “Third  Party  Fund”)  or 
DLJ.  Side-by-side  investments  held  by  a 
Third  party  Fund,  or  by  DLJ  entity  in  a 
transaction  in  which  the  DLJ  investment 
was  made  pursuant  to  a  contractual 
obligation  to  a  Third  Party  Fund,  will 
not  be  subject  to  the  restrictions 
contained  in  condition  3  below.  All 
other  side-by-side  investments  held  by 
DLJ  entities  will  be  subject  to  the 
restrictions  contained  in  condition  3 
below. 

11.  Applicant  believes  that  the 
interests  of  the  Eligible  Employees 
participating  in  a  Company  will  be 
adequately  protected  even  in  situations 
where  condition  3  does  not  apply.  In 
structuring  a  Third  Party  Fund,  it  is 
common  for  the  unaffiliated  investors  of 
such  fund  to  require  that  DLJ  invest  its 
own  capital  in  fund  investments,  either 
through  the  fund  or  on  a  side-by-side 
basis,  and  that  such  DLJ  investments  be 
subject  to  substantially  the  same  terms 
as  those  applicable  to  the  fund’s 
investments.  It  is  important  to  DLJ  that 
the  interests  of  the  Third  Party  Fund 
take  priority  over  the  interests  of  the 
Companies,  and  that  the  activities  of  the 
Third  Party  Fund  not  be  burdened  or 
otherwise  affected  by  activities  of  the 
Companies.  If  condition  3  were  to  apply 
to  DLJ’s  investment  in  these  situations, 
the  effect  of  such  a  requirement  would 
be  to  indirectly  burden  the  Third  Party 
Fund  with  the  requirements  of 
condition  3.  In  addition,  the 
relationship  of  a  Company  to  a  Third 
Party  Fund  is  fundamentally  different 
from  such  Company’s  relationship  to 
DLJ.  The  focus  of,  and  the  rationale  for, 
the  protections  contained  in  the 
requested  relief  are  to  protect  the 
Companies  from  any  overreaching  by 
DLJ  in  the  employer/employee  context, 
whereas  the  same  concerns  are  not 
present  with  respect  to  the  Companies 
vis-a-vis  the  investors  of  a  Third  Party 
Fund. 

12.  A  Company  will  not  invest  more 
than  15%  of  its  assets  of  a  particular 
investment  program  in  securities  issued 
by  registered  investment  companies 
(with  the  exception  of  temporary 
investments  in  money  market  funds), 
and  a  Company  will  not  acquire  any 
security  issued  by  a  registered 
investment  company  if  immediately 
after  such  acquisition  any  investment 
program  contained  in  the  Company  will 
own  more  than  3%  of  the  outstanding 


4  These  unaffiliated  investors  include 
institutional  investors  such  as  public  and  private 
pension  funds,  foundations,  endowments,  and 
corporations,  and  high  net  worth  individuals,  in 
each  case  both  domestic  and  foreign. 


voting  stock  of  the  registered  investment 
company. 

Applicants’  Legal  Analysis 

1.  Section  6(b)  provides  that  the  SEC 
shall  exempt  employees’  securities 
companies  from  the  provisions  of  the 
Act  to  the  extent  that  such  exemption  is 
consistent  with  the  protection  of 
investors.  Section  6(e)  provides  that  in 
connection  with  any  order  exempting  an 
investment  company  from  any  provision 
of  section  7,  certain  specified  provisibns 
of  the  Act  shall  be  applicable  to  such 
company,  and  to  other  persons  in  their 
transactions  and  relations  with  such 
company,  as  though  such  company  were 
registered  under  the  Act,  if  the  SEC 
deems  it  necessary  or  appropriate  in  the 
public  interest  or  for  the  protection  of 
investors. 

2.  Applicants  request  an  order  under 
sections  6(b)  and  6(e)  of  the  Act  for  an 
exemption  from  all  provisions  of  the  Act 
except  section  9,  certain  provisions  of 
sections  17  and  30,  sections  36  through 
53,  and  the  rules  and  regulations 
thereunder. 

3.  Section  17(a)  provides,  in  relevant 
part,  that  it  is  unlawful  for  any  affiliated 
person  of  a  registered  investment 
company,  acting  as  principal,  to  sell  any 
security  or  other  property  to  such 
registered  investment  company  or  to 
purchase  from  such  registered 
investment  company  any  security  or 
other  such  property. 

4.  Applicants  request  an  exemption 
from  section  17(a)  of  the  Act  to  the 
extent  necessary  to  (i)  permit  a  DLJ 
entity  or  a  Third  Party  Fund,  acting  as 
principal,  to  engage  in  any  transaction 
directly  or  indirectly  with  any  Company 
or  any  company  controlled  by  such 
Company;  (ii)  permit  any  Company  to 
invest  in  or  engage  in -any  transaction 
with  any  DLJ  entity,  acting  as  principal, 
(a)  in  which  such  Company,  any 
company  controlled  by  such  Company, 
or  any  DLJ  entity  or  Third  Party  Fund 
has  invested  or  will  invest,  or  (b)  with 
which  such  Company,  any  company 
controlled  by  such  Company,  or  any  DLJ 
entity  or  Third  Party  Fund  is  or  will 
become  otherwise  affiliated;  and  (c) 
permit  any  partner  or  other  investor  in 

a  Third  Party  Fund  (a  “Third  Party 
Investor”),  acting  as  principal,  to  engage 
in  any  transaction  directly  or  indirectly 
with  any  Company  or  any  company 
controlled  by  the  Company. 

5.  Applicants  state  that  an  exemption 
from  section  17(a)  is  consistent  with  the 
policy  of  each  Company  and  the 
protection  of  investors  and  necessary  to 
promote  the  basic  purpose  of  such 
Company.  Applicants  state  that  the 
Participants  in  each  Company  will  have 
been  fully  informed  of  the  possible 


extent  of  such  Company’s  dealings  with 
DLJ,  and,  as  successful  professionals 
employed  in  the  banking  and  financial 
services  business,  or  related  businesses, 
will  be  able  to  understand  and  evaluate 
the  attendant  risks.  Applicants  assert 
that  the  community  of  interest  among 
the  Participants  in  each  Company,  on 
the  one  hand,  and  DLJ,  on  the  other 
hand,  is  the  best  insurance  against  any 
risk  of  abuse. 

6.  Section  17(d)  makes  it  unlawful  for 
any  affiliated  person  of  a  registered 
investment  company,  acting  as 
principal,  to  effect  any  transaction  in 
which  such  company,  or  a  company 
controlled  by  such  company,  is  a  joint 
or  joint  and  several  participant  with  the 
affiliated  person  in  contravention  of 
SEC  rules.  Rule  17d-l  provides  that  the 
SEC  may  approve  a  transaction  subject 
to  section  17(d)  after  considering 
whether  the  participation  of  such 
registered  company  is  consistent  with 
the  provisions,  policies,  and  purposes  of 
the  Act  and  the  extent  to  which  such 
participation  is  on  a  basis  different  from 
or  less  advantageous  than  that  of  other 
participants. 

7.  Applicants  request  an  exemption 
from  section  17(d)  under  the  Act  and 
rule  17d-l  thereunder  to  the  extent 
necessary  to  permit  affiliated  persons  of 
each  Company  (including  without 
limitation  the  Manager,  DLJ,  other  DLJ 
entities  and  a  Third  Party  Fund),  or 
affiliated  persons  of  any  of  these 
persons  (including  without  limitation 
the  Third  Party  Investors)  to  participate 
in,  or  effect  any  transaction  in  which 
such  Company  or  a  company  controlled 
by  such  Company  is  a  participant. 
Applicants  state  that  the  exemption 
requested  would  permit,  among  other 
things,  co-investments  by  each 
Company  and  individual  members  or 
employees,  officers,  directors,  or 
Consultants  of  DLJ  making  their  own 
individual  investment  decisions  apart 
from  DLJ. 

B.  Applicants  assert  that  the  flexibility 
to  structure  co-investments  and  joint 
investments  in  the  manner  described 
above  will  not  involve  abuses  of  the 
type  section  17(d)  and  rule  17d— 1  were 
designed  to  prevent.  Applicants  state 
that  the  concern  that  permitting  co¬ 
investments  by  DLJ,  on  the  one  hand, 
and  a  Company  on  the  other,  might  lead 
to  less  advantageous  treatment  of  such 
Company,  should  be  mitigated  by  the 
fact  that  (i)  DLJ,  in  addition  to  its  stake 
through  the  Manager  and  its  co¬ 
investment,  will  be  acutely  concerned 
with  its  relationship  with  the  personnel 
who  invest  in  such  Company,  and  (ii) 
senior  officers  and  directors  of  DLJ 
entities  will  be  investing  in  such 
Company. 
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9.  Section  17(e)  of  the  Act  and  rule 
17e-l  thereunder  limit  the 
compensation  an  affiliated  person  may 
receive  when  acting  as  agent  or  broker 
for  a  registered  investment  company. 
Applicants  request  an  exemption  from 
section  17(e)  to  the  extent  necessary  to 
permit  a  DLJ  entity  (including  the 
Manager),  acting  as  an  agent  or  broker, 
to  receive  placement  fees,  advisory  fees, 
or  other  compensation  from  a  Company 
in  connection  with  the  purchase  or  sale 
by  the  Company  of  securities. 

Applicants  state  that  the  DLJ  entity  will 
be  permitted  to  charge  such  fees  or 
otherwise  receive  such  compensation  in 
a  transaction  that  is  not  exempted 
pursuant  to  rule  17e-l  only  if  (i)  the 
Company  is  purchasing  or  selling 
securities  alongside  other  unaffiliated 
third  parties  who  are  also  similarly 
purchasing  or  selling  securities,  (ii)  the 
fees  or  other  compensation  that  are 
being  charged  to  the  Company  are  also 
being  charged  to  the  unaffiliated  third 
parties,  and  (iii)  the  amount  of  securities 
being  purchased  or  sold  by  the 
Company  does  not  exceed  50%  of  the 
total  amount  of  securities  being 
purchased  or  sold  by  the  Company  and 
the  unaffiliated  third  parties.  Applicants 
assert  that  compliance  with  section 
17(e)  would  prevent  a  Company  from 
participating  in  a  transaction  in  which 
DLJ,  for  other  business  reasons,  does  not 
wish  it  to  appear  as  if  the  Company  is 
being  treated  in  a  more  favorable 
manner  (by  being  charged  lower  fees) 
than  unaffiliated  third  parties  also 
participating  in  the  transaction. 
Applicants  assert  that  the  requirements 
listed  above  ensure  that  the  fees  or  other 
compensation  paid  by  a  Company  to  a 
DLJ  entity  are  those  negotiated  at  arm’s 
length  with  unaffiliated  third  parties, 
and  that  the  unaffiliated  third  parties 
have  as  great  or  greater  interest  as  the 
Company  in  the  transaction  as  a  whole. 

10.  Applicants  also  request  an 
exemption  from  rule  17e-l  to  the  extent 
necessary  to  permit  each  Company  to 
comply  with  rule  17e-l  without  the 
necessity  of  having  a  majority  of  the 
directors  of  the  Manager  who  are  not 
“interested  persons”  take  such  actions 
and  make  such  approvals  as  are  set  forth 
in  rule  17e-l.  Applicants  state  that 
since  all  the  directors  of  the  Manager 
will  be  affiliated  persons,  without  the 
relief  requested,  a  Company  could  not 
comply  with  rule  17e-l.  Applicants 
state  that  each  Company  will  comply 
with  rule  17e-l  by  having  a  majority  of 
the  directors  of  the  Company  take  such 
actions  and  make  such  approvals  as  are 
set  forth  in  rule  17e-l.  Applicants  assert 
that  each  Company  will,  except  for  the 
requirements  of  such  approvals  by  “not 


interested”  persons,  otherwise  comply 
with  all  other  requirements  of  rule  17e- 
1  for  transactions  subject  to  the  rule. 

11.  Section  17(f)  provides  that  the 
securities  and  similar  investments  of  a 
registered  management  investment 
company  must  be  placed  in  the  custody 
of  a  bank,  a  member  of  a  national 
securities  exchange,  or  the  company 
itself  in  accordance  with  SEC  rules. 

Rule  17f-l  under  the  Act  specifies  the 
requirements  that  must  be  satisfied  for 
a  registered  management  investment 
company  to  use  a  broker-dealer  as 
custodian.  Applicants  request  an 
exemption  from  section  17(f)  of  the  Act 
and  rule  17f-l  thereunder  to  the  extent 
necessary  to  permit  DLJ  to  act  as 
custodian  without  a  written  contract. 
Applicants  assert  that  because  there  is 
such  a  close  association  between  the 
Companies  and  DLJ,  a  written  contract 
would  cause  a  burden  and  expense 
where  none  is  necessary.  An  exemption 
also  is  requested  from  the  terms  of  rule 
17f-l(b)(4),  as  applicants  do  not  believe 
the  expense  of  retaining  an  independent 
accountant  to  conduct  periodic 
verifications  is  warranted  given  the 
community  of  interest  of  all  the  parties 
involved  and  the  existing  requirement 
for  an  independent  annual  audit. 

12.  Section  17(g)  and  rule  17g-l 
generally  require  the  bonding  of  officers 
and  employees  of  a  registered 
investment  company  who  have  access  to 
securities  or  funds  of  the  company.  Rule 
17g— 1  requires  a  majority  of  the  board 
of  directors  of  the  registered  investment 
company  who  are  not  interested  persons 
to  approve  periodically  the  bond. 
Applicants  request  an  exemption  from 
section  17(g)  of  the  Act  and  rule  17g-l 
thereunder  to  permit  the  Manager’s 
officers  and  directors,  who  may  be 
deemed  interested  persons,  to  take 
actions  and  make  the  determinations  set 
forth  in  the  rule. 

13.  Section  17(j)  and  rule  17j-l 
thereunder  require  that  every  registered 
investment  company  adopt  a  written 
code  of  ethics  requiring  that  every 
access  person  of  the  investment 
company  report  to  the  investment 
company  with  respect  to  transactions  in 
any  security  in  which  the  access  person 
has,  or  by  reason  of  the  transaction 
acquires,  any  direct  or  indirect 
beneficial  ownership  in  the  security. 
Applicants  request  an  exemption  from 
section  17(j)  and  rule  17j-l  (except  rule 
17j — 1(a))  because  the  requirements 
contained  therein  are  burdensome  and 
unnecessary  in  this  case.  Applicants 
believe  that  requiring  each  Company  to 
adopt  a  written  code  of  ethics  and 
requiring  access  persons  to  report  each 
of  their  securities  transactions  would  be 
time  consuming  and  expensive,  and 


would  serve  little  purpose  in  light  of, 
among  other  things,  the  community  of 
interest  among  the  Participants  in  such 
Company  by  virtue  of  their  common 
association  in  DLJ,  and  the  substantial 
and  largely  overlapping  protections 
afforded  by  the  conditions  with  which 
such  Company  has  agreed  to  comply. 

14.  Sections  30(a),  30(b),  and  30(e), 
and  the  rules  thereunder,  generally 
require  that  registered  investment 
companies  prepare  and  file  with  the 
SEC  and  mail  to  their  shareholders 
certain  periodic  reports  and  financial 
statements.  Applicants  believe  that  the 
forms  prescribed  by  the  SEC  for  periodic 
reports  have  little  relevance  to  a 
Company  and  would  entail 
administrative  and  legal  costs  that 
outweigh  any  benefit  to  the  Participants 
in  such  Company.  Applicants  state  that 
the  pertinent  information  contained  in 
such  filings  will  be  furnished  to  the 
Participants  in  a  Company,  the  only 
class  of  people  truly  interested  in  such 
material.  Applicants  state  that  in  view 
of  the  community  of  interest  among  all 
parties  concerned  with  a  Company  and 
the  fact  that  Interests  in  such  Company 
are  not  available  to  the  public,  but 
rather  a  specific  group  of  people,  it 
would  seem  that  the  protection  afforded 
by  sections  30(a)  and  (b)  (i.e.,  public 
dissemination  of  information  to  insure 
orderly' markets  and  equality  of 
information  among  the  public)  is  not 
relevant  to  such  Company  or  its 
operations.  An  exemption  is  requested 
to  the  extent  necessary  to  permit  each 
Company  to  report  annually  to  its 
Participants  in  the  manner  described 
above. 

15.  Section  30(h)  of  the  Act  requires 
that  every  officer,  director,  and  member 
of  an  advisory  board  of  a  closed-end 
investment  company  be  subject  to  the 
same  duties  and  liabilities  as  those 
imposed  upon  similar  classes  of  persons 
under  section  16(a)  of  the  1934  Act. 
Applicants  state  that,  as  a  result,  the 
Manager  of  each  Company  and  others 
who  may  be  deemed  members  of  an 
advisory  board  of  such  Company  may  be 
required  to  file  Forms  3,  4,  and  5  with 
respect  to  their  ownership  of  Interests  in 
such  Partnership.  Applicants  assert  that 
the  purpose  intended  to  be  served  by 
section  30(h)  is  not  apparent  because 
there  will  be  no  trading  market  and  the 
transfers  of  Interests  will  be  severely 
restricted. 

Applicants’  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Each  proposed  transaction 
otherwise  prohibited  by  section  17(a)  or 

section  17(d)  and  rule  17d-l  to  which 

( 
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a  Company  is  a  party  (the  “Section  17 
Transactions”)  will  be  effected  only  if 
the  Manager  determines  that:  (i)  The 
terms  of  the  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
fair  and  reasonable  to  the  Members  of 
such  Company  and  do  not  involve 
overreaching  of  such  Company  or  its 
Members  on  the  part  of  any  person 
concerned;  and  (ii)  the  transaction  is 
consistent  with  the  interests  of  the 
Members  of  such  company,  such 
Company’s  organizational  documents, 
and  such  Company’s  reports  to  its 
Members.  In  addition,  the  Manager  of 
each  Company  will  record  and  preserve 
a  description  of  such  affiliated 
transactions,  the  Manager’s  findings,  the 
information  or  materials  upon  which 
the  Manager’s  findings  are  based,  and 
the  basis  therefor.  All  records  relating  to 
an  investment  program  will  be 
maintained  until  the  termination  of 
such  investment  program  and  at  least 
two  years  thereafter,  and  will  be  subject 
to  examination  by  the  SEC  and  its  staff.5 

2.  In  connection  with  the  Section  17 
Transactions,  the  Manager  of  each 
Company  will  adopt,  and  periodically 
review  and  update,  procedures  designed 
to  ensure  that  reasonable  inquiry  is 
made,  prior  to  the  consummation  of  any 
such  transaction,  with  respect  to  the 
possible  involvement  in  the  transaction 
of  any  affiliated  person  or  promoter  of 
or  principal  underwriter  for  such 
Company,  or  any  affiliated  person  of 
such  a  person,  promoter,  or  principal 
underwriter. 

3.  The  Manager  of  each  Company  will 
not  invest  the  funds  of  such  Company 
in  any  investment  in  which  a  “Co- 
Investor”  (as  defined  below)  has 
acquired  or  proposes  to  acquire  the 
same  class  of  securities  of  the  same 
issuer,  where  the  investment  involves  a 
joint  enterprise  or  other  joint 
arrangement  within  the  meaning  of  rule 
17d-l  in  which  such  Company  and  the 
Co-Investor  are  participants,  unless  any 
such  Co-Investor,  prior  to  disposing  of 
all  or  part  of  its  investment,  (i)  gives 
such  Manager  sufficient,  but  not  less 
than  one  day,  notice  of  its  intent  to 
dispose  of  its  investment;  and  (ii) 
refrains  from  disposing  of  its  investment 
unless  such  Company  has  the 
opportunity  to  dispose  of  such 
Company’s  investment  prior  to  or 
concurrently  with,  on  the  same  terms  as, 
and  pro  rata  with  the  Co-Investor.  The 
term  “Co-Investor”  with  respect  to  any 
Company  means  any  person  who  is:  (i) 
An  “affiliated  person”  (as  such  term  is 


*  Each  Company  will  preserve  the  accounts, 
books  and  other  documents  required  to  be 
maintained  in  an  easily  accessible  place  for  the  first 
two  years. 


defined  in  the  Act)  of  such  Company 
(other  than  a  Third  Party  Fund);  (ii)  DLJ; 
(iii)  an  officer  or  director  of  DLJ;  or  (iv) 
a  company  in  which  the  Manager  acts 
as  a  general  partner  or  has  a  similar 
capacity  to  control  the  sale  or  other 
disposition  of  the  company’s  securities. 
The  restrictions  contained  in  this 
condition,  however,  shall  not  be 
deemed  to  limit  or  prevent  the 
disposition  of  an  investment  by  a  Co- 
Investor:  (i)  To  its  direct  or  indirect 
wholly-owned  subsidiary,  to  any 
company  (a  “Parent”)  of  which  such  Co- 
Investor  is  a  direct  or  indirect  wholly- 
owned  subsidiary,  or  to  a  direct  or 
indirect  wholly-owned  subsidiary  of  its 
Parent;  (ii)  to  immediate  family 
members  of  such  Co-Investor  or  a  trust 
or  other  investment  vehicle  established 
for  any  such  family  member;  (iii)  when 
the  investment  is  comprised  of 
securities  that  are  listed  on  any 
exchange  registered  as  a  national 
securities  exchange  under  section  6  of 
the  Exchange  Act;  (iv)  when  the 
investment  is  comprised  of  securities 
that  are  national  market  system 
securities  pursuant  to  section  llA(a)(2) 
of  the  Exchange  Act  and  rule  HAa2-l 
thereunder;  or  (v)  when  the  investment 
is  comprised  of  securities  that  are  listed 
on  or  traded  on  any  foreign  securities 
exchange  or  board  of  trade  that  satisfies 
regulatory  requirements  under  the  law 
of  the  jurisdiction  in  which  such  foreign 
securities  exchange  or  board  of  trade  is 
organized  similar  to  those  that  apply  to 
a  national  securities  exchange  or  a 
national  market  system  for  securities. 

4.  Each  Company  and  the  Manager 
will  maintain  and  preserve,  for  the  life 
of  such  Company  and  at  least  two  years 
thereafter,  such  accounts,  books,  and 
other  documents  as  constitute  the 
record  forming  the  basis  for  the  audited 
financial  statements  that  are  to  be 
provided  to  the  Participants  in  such 
Company,  and  each  annual  report  of 
such  Company  required  to  be  sent  to 
such  Participants,  and  agree  that  all 
such  records  will  be  subject  to 
examination  by  the  SEC  and  its  staff.6 

5.  The  Manager  of  each  Company  will 
send  to  each  Participant  in  such 
Company  who  had  an  interest  in  any 
capital  account  of  such  Company,  at  any 
time  during  the  fiscal  year  then  ended. 
Company  financial  statements  audited 
by  such  Company’s  independent 
accountants.  At  the  end  of  each  fiscal 
year,  the  Manager  will  make  a  valuation 
or  have  a  valuation  made  of  all  of  the 
assets  of  the  Company  as  of  such  fiscal 


‘Each  Company,  will  preserve  the  accounts, 
books  and  other  documents  required  to  be 
maintained  in  an  easily  accessible  place  for  the  first 
two  years. 


year  end  in  a  manner  consistent  with 
customary  practice  with  respect  to  the 
valuation  of  assets  of  the  kind  held  by 
the  Company.  In  addition,  within  120 
days  after  the  end  of  each  fiscal  year  of 
each  Company  or  as  soon  as  practicable 
thereafter,  the  Manager  of  such 
Company  will  send  a  report  to  each 
person  who  was  a  Participant  in  such 
Company  at  any  time  during  the  fiscal 
year  then  ended,  setting  forth  such  tax 
information  as  shall  be  necessary  for  the 
preparation  by  the  Participant  of  his  or 
its  federal  and  state  income  tax  returns 
and  a  report  of  the  investment  activities 
of  such  Company  during  such  year. 

6.  In  any  case  where  purchases  or 
sales  are  made  by  a  Company  from  or 
to  an  entity  affiliated  with  such 
Company  by  reason  of  a  5%  or  more 
investment  in  such  entity  by  a  DLJ 
director,  officer,  or  employee,  such 
individual  will  not  participate  in  such 
Company’s  determination  of  whether  or 
not  to  effect  such  purchase  or  sale. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  97-14209  Filed  5-30-97;  8:45  am) 
BILLING  CODE  801 0-01 -M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-26720] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  amended 
(“Act")  * 

May  23, 1997. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  iules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through-the 
Commission’s  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
June  16, 1997,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(ea)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
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request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

The  Southern  Company  (70-8961) 

The  Southern  Company  (“Southern”), 
270  Peachtree  Street,  Atlanta,  Georgia 
30303,  a  registered  holding  company, 
has  filed  a  declaration  pursuant  to 
sections  12(b)  of  the  Act  and  rule  45  and 
54  thereunder. 

Southern  proposes  that,  from  time-to- 
time  on  or  before  December  31,  2003,  it 
may  guarantee  indebtedness  incurred  by 
Southern  Company  Services,  Inc. 
(“Services”),  its  subsidiary  service 
company,  in  an  aggregate  outstanding 
amount  of  up  to  $200  million  under  one 
or  more  of  the  following  borrowing 
methods. 

Services  may  issue  and  sell  new  notes 
(“Proposed  Notes”)  to  a  lender  or 
lenders  other  than  Southern.  The 
Proposed  Notes  would  be  issued  under 
an  agreement(s)  with  the  lender(s)  and 
may  be  guaranteed  by  Southern  as  to 
principal,  premium,  if  any,  and  interest. 
The  proposed  notes  may  have  terms  of 
up  to  30  years,  contain  sinking  funds 
and  bear  interest  at  a  rate  or  rates  not 
to  exceed  3V2  percentage  points  per 
annum  over  the  rate  for  United  States 
Treasury  securities  of  corresponding 
maturity  at  the  time  the  lenders) 
commit  to  purchase  the  particular  issue. 
Services  may  engage  an  agent  to  place 
the  proposed  notes  for  a  commission  not 
in  excess  of  V2  of  1%  of  the  principal 
amount  borrowed. 

Services  also  may  effect  short-term  or 
term-loan  borrowings  under  one  of  more 
revolving  credit  commitment 
agreements.  Short-term  borrowings 
under  such  agreement(s)  would  have  a 
maximum  maturity  of  one  year  and  term 
loans  would  have  maturities  up  to  10 
years.  It  is  expected  that  the  borrowings 
would  be  evidenced  by  a  “grid” 
promissory  note  to  be  dated  the  date  of 
the  initial  borrowing  and  the  date  of 
each  borrowing  thereafter  when  a  “grid” 
short-term  or  term-loan  note,  as  they 
case  may  be,  is  not  outstanding  (“Grid 
Notes”). 

The  Grid  Notes  would  bear  interest  at 
rates  to  be  negotiated  with  the  lending 
bank  or  banks.  Borrowings  under  the 
proposed  revolving  credit  commitment 
agreements  would  be  at  rates  per  annum 
not  in  excess  of:  (1)  The  lender’s  prime 
or  base  (“Prime”)  rate  plus  1%;  (2)  the 
lender's  certificate  of  deposit  (“CD”) 


rate  plus  13A%;  and  (3)  the  lender’s 
LIBOR  plus  2%.  Services  also  may 
negotiate  separate  rates  for  particular 
borrowings,  an  option  Services  would 
pursue  only  if  the  resulting  rates  are 
considered  more  favorable  than  those 
otherwise  available  under  the 
commitments.  In  addition,  it  is  expected 
that  Services  will  be  obligated  to  pay  a 
commitment  fee  not  in  excess  of  V2  of 
1%  per  annum  of  the  unused  portion  of 
each  lending  hank’s  commitment. 

Services  also  may  effect  short-term 
borrowings  from  certain  banks  and  other 
institutions.  These  borrowings  will  be 
evidenced  by  notes  to  be  dated  as  of  the 
date  of  such  borrowings  and  to  mature 
in  not  more  than  10  years  after  the  date 
of  issue,  or  by  “grid”  notes  evidencing 
all  outstanding  borrowings  from  each 
lender  to  be  dated  as  of  the  date  of  the 
initial  borrowing  and  to  mature  in  not 
more  than  10  years  after  the  date  of 
issue.  Generally,  borrowings  will  be 
prepayable  in  whole,  or  in  part,  without 
penalty  or  premium,  and  will  be  at  rates 
per  annum  not  in  excess  of:  (1)  The 
Prime  rate;  (2)  the  CD  rate  plus  1%,  and 
LIBOR  plus  1%.  Services  also  may 
negotiate  separate  rates  for,  and/or  agree 
not  to  prepay,  particular  borrowings  if  it 
is  considered  more  favorable  to 
Services.  Compensation  for  the  credit 
facilities,  not  to  exceed  V2  of  1%  per 
annum  of  the  amount  of  the  facilities,  is 
expected  to  be  provided  by  balances  or 
comparable  fees  in  lieu  of  balances. 

Unitil  Corporation  (70-9047) 

Unitil  Corporation  (“Unitil”),  6 
Liberty  Lane  West,  Hampton,  New 
Hampshire  03842-1270,  a  registered 
holding  company,  has  filed  a 
declaration  under  section  12(b)  of  the 
Act  and  rule  45  thereunder. 

Unitil  proposes  to  guarantee  the  lease 
payment  obligations  of  its  service 
company  subsidiary,  Unitil  Service 
Corporation  (“Unitil  Service”),  to  Unitil 
Realty  Corp.  (“Unitil  Realty”),  its  real 
estate  subsidiary  company,  under  a 
lease  agreement  (“Lease”),  in  an  amount 
not  to  exceed  $12  million. 

In  August  1996,  Unitil  Realty 
completed  construction  of  a  new 
corporate  office  facility  for  Unitil 
Service  in  Hampton,  New  Hampshire 
(“Facility”)  at  a  cost  of  approximately 
$9  million.  Unitil  Service  is  the  only 
tenant  of  the  Facility. 

Unitil  Realty  has  received  a 
commitment  for  permanent  debt 
financing  for  the  Facility.  In  order  for 
Unitil  Realty  to  obtain  the  most 
favorable  financing  rate,  Unitil  proposes 
to  guarantee  Unitil  Service’s  obligations 
under  the  Lease.  Under  the  Lease,  Unitil 
Service  is  obligated  to  pay  rent 
payments  covering  the  cost  of  principal 


and  interest  to  Unitil  Realty,  return  on 
equity  for  Unitil  Realty  and  certain 
other  expenses  such  as  property  taxes, 
insurance,  utilities,  repairs, 
maintenance,  leasehold  improvements 
and  alterations. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  97-14210  Filed  5-30-97;  8:45  am) 
BILUNG  CODE  801 0-01 -M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-38671;  File  No.  SR-PHLX- 
97-04) 

Self-Regulatory  Organizations;  Order 
Partially  Approving  and  Granting 
Accelerated  Approval  of  Amendment 
No.  2  to  a  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc. 
Establishing  a  4:02  p.m.  Closing  Time 
for  Equity  and  Narrow-Based  Index 
Options  Trading,  and  Modifying  Option 
Trading  Rotation  Procedures 

May  23, 1997. 

I.  Introduction 

On  January  8, 1997,  the  Philadelphia 
Stock  Exchange,  Inc.  (“Phlx”  or 
“Exchange”)  filed  with  the  Securities 
and  Exchange  Commission 
(“Commission”)  a  proposed  rule  change 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”)1  and  Rule  19b— 4  thereunder.2 
On  January  29, 1997,  the  Exchange  filed 
Amendment  No.  1  to  the  rule  proposal.3 
On  April  4,  1997,  the  Exchange  filed 
Amendment  No.  2  to  the  proposed  rule 
change.4  On  April  23,  the  Exchange 
filed  Amendment  No.  3  to  the  proposed 
rule  change.5 


1 15  U.S.C.  78s(b)(l). 

2 17  CFR  240.19b— 4. 

3  Letter  from  Theresa  McCloskey,  Exchange,  to 
)anice  Mitnick.  Commission,  dated  January  29, 

1997.  Amendment  No.  1  is  a  technical  amendment, 
correcting  rule  language  in  Rule  1047,  Commentary 
.03(c),  which  was  submitted  as  Exhibit  B  with  the 
rule  filing. 

4  Letter  from  Philip  H.  Becker,  Exchange,  to 
Michael  A.  Walinskas,  Commission,  dated  April  4. 
1997.  Amendment  No.  2  proposes  a  4:02  p.m.  close 
of  trading  for  narrow-based  index  options  and 
modifies  option  trading  rotation  procedures. 
Amendment  No.  2  originally  contained  a  proposal 
modifying  Exchange  index  option  exercise  cut-off 
procedures.  However,  this  proposal  was 
resubmitted  in  Amendment  No.  3,  constituting  a 
withdrawal  of  such  proposal  from  Amendment  No. 
2. 

5  File  No.  SR-PHLX-97-04,  Amendment  No.  3, 
dated  April  22, 1997.  Amendment  No.  3  proposes 
to  amend  Rule  1042A  and  Floor  Procedure  Advice 
G-l  to  change  the  index  option  exercise  cut-off  time 
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Notice  of  the  substance  of  the 
proposed  rule  change  and  Amendment 
No.  1  was  provided  by  issuance  of  a 
release6  and  by  publication  in  the 
Federal  Register.7  Notice  of  the 
substance  of  Amendment  Nos.  2  and  3 
was  provided  by  issuance  of  a  release  8 
and  by  publication  in  the  Federal 
Register.9  One  comment  letter  was 
received.10  This  order  partially 
approves  the  proposed  rule  change. 
Specifically,  this  order  approves  the 
originally  filed  proposal  that  establishes 
a  4:02  p.m.  close  of  trading  for  equity 
options,  Amendment  No.  1,  a  technical 
amendment  to  the  originally  filed 
proposal,  and  Amendment  No.  2,  which 
proposes  a  4:02  close  of  trading  for 
narrow-based  index  options  and 
modifies  option  trading  rotation 
procedures.11 

II.  Description  of  the  Proposal 

The  Exchange  proposes  to  amend 
Rule  101  to  close  equity  and  narrow- 
based  index  options  trading  at  4:02  p.m. 
Currently,  both  equity  and  narrow-based 
index  options  trade  until  4:10  p.m. 

The  Exchange  also  proposes  to  amend 
Rule  1047  to  permit  two  floor  officials 
to  approve  a  trading  rotation  after  the 
normal  close  of  trading.  Currently, 
authority  to  determine  that  a  final 
trading  rotation  is  needed  to  assure  a 
fair  and  orderly  market  rests  with  the 
Options  Committee. 

The  Exchange  also  proposes  to  amend 
Rules  1047  and  1047A  to  amend  the 
notification  requirement  that  applies  to 
trading  rotations  conducted  after  the 
close  of  trading.  Currently,  notice  of  a 
trading  rotation  held  as  a  result  of 
unusual  market  conditions  must  be 
disseminated  to  the  floor  by  the  close  of 
trading.  This  effectively  requires  the 
Exchange  to  decide  whether  it  is  going 
to  conduct  a  trading  rotation  before  the 
close  of  trading.  The  proposal  eases  this 
strict  provision  by  only  requiring  that 
advance  notice  of  a  rotation  be 
disseminated  and  that  the  rotation  not 

from  4:30  p.m.  (or  15  minutes  after  the  close  of 
trading  if  trading  is  closed  at  a  time  other  than  the 
regular  close  of  trading)  to  five  minutes  after  the 
close  of  trading.  The  proposal  also  deletes  the 
current  requirement  that  member  organizations 
must  accept  exercise  instructions  until  4:15  p.m. 
each  business  day. 

8  Securities  Exchange  Act  Release  No.  38218 
(January  30, 1997). 

7  62  FR  5662  (February  6, 1997). 

8  Securities  Exchange  Act  Release  No.  38554 
(April  29, 1997). 

•62  FR  24529  (May  5, 1997). 

10  Letter  from  Michael  Schwartz.  Committee  On 
Options  Proposals,  dated  January  10, 1997. 

11  In  partially  approving  the  Exchange  proposal, 
the  Commission  is  not  approving  at  this  time 
Amendment  No.  3  to  the  proposal.  The  comment 
period  for  Amendment  No.  3  expires  on  May  26, 
1997.  See  supra  n.  9. 


commence  until  five  minutes  after 
dissemination  of  the  notice. 

The  Exchange  also  proposes  to 
amend,  pursuant  to  Amendment  No.  3 
to  the  proposal,  Rule  1042A  and  Floor 
Procedure  Advice  G-l  to  change  the 
index  option  exercise  cut-off  time  from 
4:30  p.m.  (or  15  minutes  after  the  close 
of  trading  if  trading  is  closed  at  a  time 
other  than  the  regular  close  of  trading) 
to  five  minutes  after  the  close  of  trading. 
Thus,  the  exercise  cut-off  time 
applicable  to  narrow-based  index 
options  (proposed  to  close  aM:02  p.m.) 
would  be  4:07  p.m.,  and  the  cut-off  time 
applicable  to  broad-based  index  options 
(which  close  at  4:15  p.m.)  would  be  4:20 
p.m.  The  proposal,  pursuant  to 
Amendment  No.  3,  also  deletes  the 
current  requirement  that  member 
organizations  must  accept  exercise 
instructions  until  4:15  p.m.  each 
business  day. 

The  Commission  received  one 
comment  letter  regarding  this 
proposal.12  The  commenter  generally 
supports  a  4:02  p.m.  close  of  trading  for 
equity  and  narrow-based  index 
options.13  The  commenter  also  supports 
the  Exchange’s  proposed  Amendment 
No.  3,  which  would  amend  the 
Exchange’s  narrow-based  index  exercise 
cut-off  time  to  expire  five  minutes  after 
the  close  of  trading. 

m.  Discussion 

The  Commission  finds  that  those 
portions  of  the  proposed  rule  change 
that  establish  a  4:02  p.m.  close  of 
trading  for  equity  and  narrow-based 
index  options  and  modify  option 
trading  rotation  practices  are  consistent 
with  the  requirements  of  the  Act,  and 
the  rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  Section 
6(b)(5).14  Section  6(b)(5)  requires, 
among  other  things,  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  perfect 
the  mechanism  of  a  free  and  open 
national  market,  and,  in  general,  to 
further  investor  protection  and  the 
public  interest. 

32  See  supra  n.  10. 

13  The  American  Stock  Exchange,  Inc.  (“Amex”); 
Chicago  Board  Options  Exchange,  Inc.  ("CBOE”); 
Pacific  Exchange.  Inc.  (“PCX”);  and  New  York 
Stock  Exchange,  Inc.  (“NYSE”)  have  all  amended 
their  rules  to  implement  a  4:02  p.m.  close  for  equity 
and  narrow-based  index  options.  See  Release  No. 
34-38640  (May  14, 1997)  (order  approving  Amex 
rule  change).  Release  No.  34-38643  (May  14, 1997) 
(order  approving  CBOE  rule  change).  Release  No. 
34-38641  (May  14, 1994)  (order  approving  NYSE 
rule  change),  and  Release  No.  34-38642  (May  14, 
1997)  (order  approving  PCX  rule  change). 

14 15  U.S.C  §  78f(b)(5).  The  Commission  is  not.  at 
this  time,  approving  or  making  any  findings  with 
regard  to  Amendment  No.  3  to  the  proposal. 


The  Commission  believes  that  it  is 
reasonable  for  the  Exchange  to  amend 
its  rules  to  close  trading  in  equity  and 
narrow-based  index  options  at  4:02 
p.m.,  versus  the  existing  4:10  p.m.  close. 
Changing  the  closing  time  for  these 
options  to  4:02  p.m.  preserves  the 
Exchange’s  stated  need  to  continue 
trading  options  for  some  period  of  time 
after  the  close  of  trading  in  the 
underlying  securities.  The  Exchange  has 
stated  that  this  two  minute  extension 
from  the  close  of  the  stock  markets  will 
allow  options  traders  to  respond  to  late 
reports  of  closing  prices  over  the 
consolidated  tape,  thereby  bringing 
options  quotes  into  line  with  the  closing 
price  of  the  underlying  security.  Due  to 
technological  advances,  these  delays 
have  now  been  reduced,  but  have  not 
been  completely  eliminated.  The 
Exchange  believes  that  two  minutes  of 
options  trading  after  the  underlying 
equities  close  is  sufficient  to  bring 
options  quotes  into  line  with  the  closing 
price  of  the  underlying  security. 

In  determining  an  appropriate  closing 
time,  the  Exchange  has  also  considered 
the  problems  that  might  result  when  the 
Exchange  remains  open  after  the  close 
of  the  primary  exchange  for  the 
underlying  stocks.  The  Exchange  states 
that  the  existing  4:10  options  trading 
close,  providing  ten  minutes  of  options 
trading  after  the  underlying  equities 
have  closed,  often  results  in  automatic 
executions  of  options  at  outdated  prices. 
The  Exchange  also  states  that,  like 
equity  options,  narrow-based  index 
options  are  sensitive  to  changes  in  the 
underlying  equities  prices.  Further,  the 
Exchange  states  that  not  all  market 
participants  are  able  to  respond  quickly 
to  changes  in  equity  options  prices 
between  4:00  and  4:10  p.m. 

Therefore,  the  Commission  finds  that 
a  closing  time  of  4:02  p.m.  for  equity 
and  narrow-based  index  options  is  a 
reasonable  means  to  address  the 
Exchange’s  desire  to  balance  the  need 
for  some  extended  trading  period  after 
the  underlying  markets  have  closed 
with  the  need  to  prevent  negative 
impact  from  equity  and  narrow-based 
index  options  trading  without  the 
pricing  benefit  of  continuing  stock 
trading. 

The  Commission  also  believes  that  it 
is  reasonable  for  two  Exchange  floor 
officials  to  determine  to  commence  a 
trading  rotation  due  to  unusual  market 
conditions,  rather  than  the  Options 
Committee.  The  Exchange  states  such 
“unusual  market  conditions”  include  a 
situation  where  an  underlying  stock  has 
not  stopped  printing  transaction  prices 
by  the  time  of  the  options  trading  close. 
This  change  provides  the  Exchange  a 
more  flexible  decision  making 
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mechanism  for  determining  whether  to 
conduct  a  trading  rotation.  A  full 
Options  Committee  determination  may 
not  be  possible  or  practical  under  many 
market  circumstances.  The  Commission 
notes  that  the  CBOE  and  the  Amex  do 
not  require  full  committee  approval  for 
conducting  a  trading  rotation.15 

The  Commission  also  believes  that  it 
is  reasonable  to  amend  the  rules  of  the 
Exchange  to  alter  the  notification 
procedure  for  trading  rotations  to  permit 
notice  of  such  rotations  to  be 
disseminated  after  the  close  of  trading. 
Currently,  notice  of  a  trading  rotation 
must  be  disseminated  to  the  floor  by  the 
close  of  trading.  The  Exchange’s 
proposal  would  require  that  a  trading 
rotation  not  commence  until  five 
minutes  after  dissemination  of  the 
notice  of  the  rotation.  The  Commission 
notes  that  the  CBOE  and  the  PCX 
require  a  five  minute  notice  period  prior 
to  a  trading  rotation  and  permit  trading 
rotation  notice  to  be  given  after  the  close 
of  trading.16 

It  is  contemplated  that  the  Exchange 
will  implement  this  rule  change  on  or 
about  June  23, 1997.17 

The  Exchange  has  requested  that  the 
portion  of  the  proposed  rule  change  that 
establishes  a  4:02  p.m.  close  of  trading 
for  narrow-based  index  options  and 
modifies  option  trading  rotation 
practices  be  given  accelerated 
effectiveness  pursuant  to  Section 
19(b)(2)  of  the  Act.18  The  Commission 
finds  good  cause  for  approving  this 
portion  of  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  thereof  in  the 
Federal  Register.  The  Commission  notes 
that  it  has  approved  a  4:02  p.m.  close  for 
equity  and  narrow-based  index  options 
for  the  Amex,  CBOE,  NYSE,  and  PCX.19 
The  Amex,  CBOE  and  PCX  rule  filings 
were  published  in  the  Federal 
Register20  and  were  subject  to  a  full 
notice  and  comment  period.  One 

15  See  CBOE  Rule  6.2,  Interpretations  and  Policies 
.02;  and  Amex  Rule  1,  Commentary  .02. 

,BSee  CBOE  Rule  6.2,  Interpretations  and  Policies 
.02;  and  PCX  Rule  6.64,  Commentary  .01. 

* 7  Phone  conversation  between  Edith  Hallahan, 
Exchange  and  Janice  Mitnick,  Commission,  on  May 
23, 1997. 

18  Letter  from  Philip  H.  Becker,  Exchange,  to 
Michael  Walinskas,  Commission,  dated  May  22, 
1997  (requesting  acceleration  of  narrow-based  index 
options  4:02  p.m.  close);  phone  conversation 
between  Edith  Hallahan,  Exchange  and  Janice 
Mitnick.  Commission,  on  May  23, 1997  (requesting 
acceleration  of  option  trading  rotation  practices 
provision). 

19  See  supra  n.13. 

20  See  SR- AMEX-96-4  5 ,  Release  No.  34-38123 
(January  6, 1997),  62  FR  1786  (January  13, 1997); 
SR-CBOE-96-71,  Release  No.  34-37988  (November 
26, 1996),  61  FR  64405  (December  4, 1996);  and  SR- 
PSE-96— 41,  Release  No.  34-37920  (November  4, 
1996),  61  FR  58434  (November  14. 1996). 


comment  letter  supporting  the  proposals 
was  received.21  Further,  as  stated  above, 
the  Commission  notes  that  the  proposal 
regarding  option  trading  rotation 
practices  are  similar  to  the  current 
practices  of  the  Amex  and  PCX.22 
Accordingly,  the  Commission  believes, 
consistent  with  Section  6(b)(5)  of  the 
Act,  that  good  cause  exists  to  approve 
this  portion  of  the  proposed  rule  change 
on  an  accelerated  basis. 

IV.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  Act,  and,  in 
particular,  Section  6  of  the  Act. 

It  is  therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,23  that  those 
portions  of  the  proposed  rule  change 
that  establish  a  4:02  p.m.  close  of 
trading  for  equity  and  narrow-based 
index  options  and  modify  option 
trading  rotation  practices  (SR-PHLX- 
97-04)  are  hereby  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.24 

Margaret  H.  McFarland, 

Deputy  Secretaiy. 

[FR  Doc.  97-14283  Filed  5-30-97;  8:45  am] 

BILLING  CODE  8010-01-M 

SOCIAL  SECURITY  ADMINISTRATION 

Administration  of  Plans  for  Achieving 
Self-Support  (PASS);  Public  Forum 

AGENCY:  Social  Security  Administration 
(SSA). 

ACTION:  Notice 

DATE:  Thursday,  June  5, 1997,  9:00  a.m.- 
12:00  p.m.,  1:00  p.m.-3:00  p.m. 
ADDRESSES:  Federal  Building 
Auditorium,  1301  Clay  Street,  Oakland, 
California  94612. 

SUPPLEMENTARY  INFORMATION: 

Type  of  Meeting:  The  forum  is  open 
to  the  public.  Individuals/organizations 
wishing  to  make  statements  at  the  forum 
should  register  with  the  Social  Security 
Administration  (SSA)  prior  to  the  date 
of  the  forum. 

Purpose:  SSA  is  seeking  information 
and  suggestions  from  the  public  about 
its  administration  of  Plans  for  Achieving 
Self-Support  (PASS),  a  Supplemental 
Security  Income  (SSI)  provision.  SSI  is 
a  federal  needs-based  program.  Under 
this  program,  PASS  is  intended  to 
increase  an  individual’s  potential  to  be 

21  See  supra  n.10. 

22  See  supra  n.16. 

22 15  U.S.C.  788(b)(2). 

24 17  CFR  200.30-3(a)(l  2) 


self-supporting.  It  encourages  disabled 
and  blind  individuals  to  return  to  work 
by  allowing  certain  income  and 
resources  to  be  excluded  from 
consideration  in  SSI  eligibility 
determinations  and  benefit 
computations.  In  so  doing,  the  income 
and  resources  used  for  goods  and 
services  he  or  she  purchases  in  order  to 
complete  the  PASS  will  not  be 
considered  as  countable  income  and 
resources  which  could  be  used  for  food, 
clothing  and  shelter,  and  may  allow  the 
person  to  receive  payments  up  to  the 
monthly  SSI  federal  benefit  rate  (plus 
any  State  supplementary  payment).  In 
order  for  the  provision  to  apply,  the . 
PASS,  among  other  things,  must  be 
approved  by  SSA.  The  PASS  among 
other  things,  must  stipulate  a  specific 
occupational  goal,  and  specify  the 
income  and  resources  to  be  excluded 
and  how  they  would  be  used  toward 
attaining  the  goal. 

While  any  information  and  all  views 
about  PASS  are  welcome,  SSA  is 
focusing  on  the  following  issues: 

SSA  is  responsible  for  evaluating  the 
feasibility  of  occupational  goals  under  a 
PASS.  What  standards  should  SSA  use 
to  determine  if  an  occupational  goal  is 
feasible  for  a  particular  individual? 

SSA  must  also  discern  a  link  between 
the  goods  and  services  sought  through  a 
PASS  and  the  stated  goal.  What 
elements  should  we  expect  to  be  present 
in  a  plan  to  demonstrate  such  a 
connection? 

What  types  of  goods  and  services  are 
appropriate  for  a  PASS?  What  types  of 
goods  and  services  are  inappropriate  for 
a  PASS?  How  should  SSA  evaluate 
whether  the  planned  costs  are 
reasonable? 

In  response  to  concerns  about  PASS 
outcomes,  how  should  SSA  define 
success  for  the  purposes  of  a  PASS? 

PASS  recipients  must  demonstrate 
progress  under  an  approved  PASS.  How 
should  this  progress  be  evaluated  by 
SSA? 

Agenda:  The  forum  will  start  at  9:00 
a.m.  -with  opening  statements  by 
representatives  from  the  Social  Security 
Administration  providing  a  historical 
perspective  of  the  PASS  provision. 

The  remainder  of  the  agenda  will  be 
devoted  to  the  presentation  of  oral 
statements  by  members  of  the  public. 
Statements  will  be  limited  to  5  minutes 
per  speaker.  Persons  wishing  to  provide 
oral  testimony  should  contact  Pamela 
Reim  of  the  SSA  Regional  Public  Affairs 
Office  in  San  Francisco,  California  to 
reserve  time  to  speak.  Persons  who 
cannot  attend  the  forum  but  wish  to 
provide  information  or  views  for  the 
Agency’s  consideration  can  send  written 
statements  to:  Social  Security 
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Administration,  PASS  Testimony,  P.  O. 
Box  17746,  Baltimore,  MD  21235. 

SSA  will  allow  unscheduled 
testimony  from  members  of  the  public. 
However,  depending  on  the  number  of 
individuals/ organizations  wishing  to 
present  statements,  the  time  allotted  for 
unscheduled  testimony  may  be  limited. 

For  further  information  about  the 
forum  and  to  register  for  presentations, 
contact:  Pamela  Reim,  Telephone:  (415) 
744-4664,  FAX:  (415)  744-2839,  E-Mail: 
pam.reim@ssa.gov. 

For  further  information  about  PASS, 
including  information  about  any  future 
forums,  you  may  also  contact  Steve  Fear 
at  (410)  965-9824,  or  Ray  Marzoli  at 
(410)  965-9826. 

Dated:  May  28, 1997. 

Marilyn  O’Connell, 

Acting  Associate  Commissioner  for  Program 
Benefits  Policy. 

(FR  Doc.  97-14345  Filed  5-30-97;  8:45  am) 
BILUNG  CODE  4190-29-P 


DEPARTMENT  OF  STATE 
[Public  Notice  2550] 

Bureau  of  Oceans  and  International 
Environmental  and  Scientific  Affairs; 
Certifications  Pursuant  to  Section  609 
of  Public  Law  101-162 

SUMMARY:  On  May  1, 1997,  the 
Department  of  State  certified,  pursuant 
to  Section  609  of  Public  Law  101-162 
(“Section  609”),  that  14  nations  have 
adopted  programs  to  reduce  the 
incidental  capture  of  sea  turtles  in  their 
shrimp  fisheries  comparable  to  the 
program  in  effect  in  the  United  States. 
The  certification  earlier  in  1997  of 
Nigeria  and  Brazil  on  these  same 
grounds  remains  valid,  so  a  total  of  16 
nations  are  currently  certified  on  this 
basis.  The  Department  also  certified  that 
the  fishing  environments  in  24  other 
countries  do  not  pose  a  threat  of  the 
incidental  taking  of  sea  turtles  protected 
under  Section  609.  Shrimp  imports  from 
any  nation  not  certified  were  prohibited 
effective  May  1, 1997  pursuant  to 
Section  609. 

EFFECTIVE  DATE:  June  2,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Hollis  Summers,  Office  of  Marine 
Conservation,  Bureau  of  Oceans  and 
International  Environmental  and 
Scientific  Affairs,  Department  of  State, 
Washington,  DC  20520-7818;  telephone: 
(202)  647-3940. 

SUPPLEMENTARY  INFORMATION:  Section 
609  of  Public  Law  101-162  prohibits 
imports  of  certain  categories  of  shrimp 
unless  the  President  certifies  to  the 
Congress  not  later  than  May  1  of  each 


year  either:  (1)  That  the  harvesting 
nation  has  adopted  a  program  governing 
the  incidental  capture  of  sea  turtles  in 
its  commercial  shrimp  fishery 
comparable  to  the  program  in  effect  in 
the  United  States  and  has  an  incidental 
take  rate  comparable  to  that  of  the 
United  States;  or  (2)  that  the  fishing 
environment  in  the  harvesting  nation 
does  not  pose  a  threat  of  the  incidental 
taking  of  sea  turtles.  The  President  has 
delegated  the  authority  to  make  this 
certification  to  the  Department  of  State. 
Revised  State  Department  guidelines  for 
making  the  required  certifications  were 
published  in  the  Federal  Register  on 
April  19, 1996  (61  FR  17342). 

The  certifications  of  Nigeria,  made  on 
January  14, 1997,  and  of  Brazil,  made  on 
April  2, 1997,  remain  valid.  Both 
nations  were  certified  on  the  grounds 
that  they  have  adopted  programs  to 
reduce  the  incidental  capture  of  sea 
turtles  in  such  fisheries  comparable  to 
the  program  in  effect  in  the  United 
States.  On  May  1, 1997,  the  Department 
certified  14  additional  nations  on  this 
basis:  Belize,  China,  Costa  Rica,  El 
Salvador,  Guatemala,  Guyana, 

Honduras,  Indonesia,  Mexico, 

Nicaragua,  Panama,  Thailand,  Trinidad 
and  Tobago,  and  Venezuela.  Ecuador 
and  Colombia,  certified  on  these 
grounds  in  1996,  did  not  retain  their 
certifications  because  they  failed  to 
show  that  their  regulations  requiring  the 
use  of  sea  turtle  excluder  devices  (TEDs) 
were  being  adequately  enforced. 

The  Department  also  certified  24 
shrimp  harvesting  nations  as  having 
fishing  environments  that  do  not  pose  a 
danger  to  sea  turtles.  Sixteen  nations 
have  shrimping  grounds  only  in  cold 
waters  where  the  risk  of  taking  sea 
turtles  is  negligible.  They  are: 

Argentina,  Belgium,  Canada,  Chile, 
Denmark,  Finland,  Germany,  Iceland, 
Ireland,  the  Netherlands,  New  Zealand, 
Norway,  Russia,  Sweden,  the  United 
Kingdom,  and  Uruguay. 

Eight  nations  only  harvest  shrimp 
using  small  boats  with  crews  of  less 
than  five  that  use  manual  rather  than 
mechanical  means  to  retrieve  nets.  Use 
of  such  small-scale  technology  does  not 
adversely  affect  sea  turtles.  The  eight 
nations  are:  the  Bahamas,  Brunei,  the 
Dominican  Republic,  Haiti,  Jamaica, 
Oman,  Peru  and  Sri  Lanka. 

Any  shipment  of  shrimp  harvested  in 
Ecuador  or  Colombia  with  a  recorded 
date  of  export  prior  to  May  1, 1997  will 
be  allowed  entry  into  the  United  States 
even  if  it  arrives  on  or  after  May  1, 1997. 
That  is,  shipments  of  shrimp  harvested 
in  these  countries  in  transit  prior  to  the 
effective  date  of  the  ban  are  not  barred 
from  entry. 


The  Department  of  State 
communicated  the  certifications  under 
section  609  to  the  Office  of  Trade 
Operations  of  the  United  States  Customs 
Service  in  a  letter  transmitted  on  May  2, 

1996.  The  letter  noted  that  the 
Department  has  informed  U.S.  importers 
and  foreign  nations  that  after  May  1, 

1997,  the  Exporter’s/Importer’s 
Declaration  required  to  be  submitted 
with  all  shrimp  imports  must  be  the 
latest  version  (OMB  Approval  No.  140- 
0095,  expiration  date  9-31-99).  We 
have  also  notified  Customs  and  foreign 
and  domestic  users  of  the  DSP-121  form 
that,  in  accordance  with  a  U.S.  Court  of 
International  Trade  order  of  October  8, 
1996,  shrimp  harvested  with  TEDs  in 
uncertified  nations  may  not  be  imported 
into  the  United  States  and  that 
exemption  7.2  on  the  DSP  121  is  not 
valid  until  further  notice. 

Dated:  May  15, 1997. 

Mary  Beth  West, 

Deputy  Assistant  Secretary  for  Oceans. 

(FR  Doc.  97-14293  Filed  5-30-97;  8:45  am) 
BILUNG  CODE  4710-09-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-97-29] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA’s  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 

The  purpose  of  this  notice  is  to  improve 
the  public’s  awareness  of,  and 
participation  in,  this  aspect  of  FAA’s 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  June  23, 1997. 

ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
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Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

200),  Petition  Docket  No. _ ,  800 

Independence  Avenue,  SW., 

Washington,  D.C.  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  9-NPRM-CMNTS@faa.dot.gov. . 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  die  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  915G, 
FAA  Headquarters  Building  (FOB  10A), 
800  Independence  Avenue,  SW., 
Washington,  D.C.  20591;  telephone 
(202) 267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 

Heather  Thorson  (202)  267-7470  or 
Angela  Anderson  (202)  267-9681  Office 
of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SE., 

Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington,  DC,  on  May  27, 

1997. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Dispositions  of  Petitions 

Docket  No.:  26412. 

Petitioner:  The  Soaring  Society  of 
America,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
61.118. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  private  pilots 
who  are  members  of  the  certain  SSA 
chapters  to  log  the  flight  time 
accumulated  while  towing  gliders  for 
SSA  chapter  members.  Grant,  May  6, 
1997,  Exemption  No.  5303C. 

Docket  No.:  28533. 

Petitioner:  Tradewind  Turbines  Corp. 
Sections  of  the  FAR  Affected:  14  CFR 
21.19. 

Description  of  Relief  Sought/ 
Disposition:  to  permit  the  petitioner  to 
apply  for  a  supplemental  type  certificate 
rather  than  a  new  type  certificate  for  a 
design  change  to  the  Beechcraft  58P 
Baron  by  removing  the  existing  two 
piston-powered  engines  and  replacing 
them  with  a  single  turbopropeller 
engine.  Grant,  May  7, 1997,  Exemption 
No.  6614. 

Docket  No.:  28830. 

Petitioner:  Empresa  Brasileira  de 
Aeronautica  S.A.  (EMBRAER). 

Sections  of  the  FAR  Affected:  14  CFR 
145.47(b).. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner  to 


use  the  calibration  standards  of  the 
Instituto  Nacional  de  Metrologia, 
Normalizacao  e  Qualidade  Industrial 
(INMETRO),  Brazil’s  national  standards 
organization,  in  lieu  of  the  calibration 
standards  of  the  U.S.  National  Institute 
of  Standards  and  Technology  (NIST), 
formerly  the  National  Bureau  of 
Standards,  to  test  its  inspection  and  test 
equipment.  Grant,  May  6, 1997, 
Exemption  No.  6616. 

Docket  No.:  25862. 

Petitioner:  Cessna  Aircraft  Company. 

Sections  of  the  FAR  Affected:  14  CFR 
47.69(b). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  petitioner  to 
conduct  flights  outside  the  United 
States  by  using  a  Dealer’s  Aircraft 
Registration  Certificate.  Grant,  April  18, 
1997,  Exemption  No.  5043  D. 

Docket  No.:  28826. 

Petitioner:  Greenwich  Caledonian 
Limited. 

Sections  of  the  FAR  Affected:  14  CFR 
145.45(f). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  the  petitioner  to 
distribute  only  24  copies  of  its  manual 
containing  inspection  procedures 
throughout  its  repair  station,  in  lieu  of 
the  requirement  that  one  copy  of  the 
manual  be  distributed  to  each  of  its 
supervisory  and  inspection  personnel 
and  be  made  available  to  its  other 
personnel.  Grant,  May  6,  1997, 
Exemption  No.  6617. 

Docket  No.:  27354. 

Petitioner:  A.J.  Blake,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
137.53(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner  to 
conduct  aerial  applications  of 
insecticide  materials  from  a  Piper  PA- 
23-250  aircraft  that  is  not  equipped 
with  a  device  capable  of  jettisoning 
within  45  seconds  at  least  one-half  of 
the  aircraft’s  maximum  authorized  load 
of  agricultural  materials  when  operating 
over  a  congested  area.  Grant,  May  12, 
1997,  Exemption  No.  5676B. 

Docket  No.:  25652. 

Petitioner:  Cochise  Community 
College. 

Sections  of  the  FAR  Affected:  14  CFR 
141,  Appendix  H,  para  3(c)(1)  &  (3). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner  to 
enroll  students  in  the  ground  school 
portion  of  its  Flight  Instructor-Airplane 
Certification  Course  who  have  not  yet 
completed  the  flight  portion  of  the 
Commercial  Pilot-Airplane 
Certification/Ins  trument-Airplane 
Rating  Course.  Grant,  May  12,  1997, 
Exemption  No.  5330C. 

Docket  No.:  28368. 


Petitioner:  Domier  Aviation  (North 
America),  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
61.55(b)(3);  61.56(h)(1),  (2),  and  (3); 
61.57(c)(3);  and  (d)(2);  62.58(e); 
61.64(e)(3);  6165(e)(2),  and-(g)(l)  and 
(3);  61.67(c)(4)  and  (d)(2);  61.158(d)(1); 
61.191(d);  and  61.197(e). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  the  petitioner  to 
use  Federal  Aviation  Administration 
approved  simulators  to  meet  certain 
flight  experience  requirements  of  part 
61.  Grant,  May  6,  1997,  Exemption  No. 
6401A. 

Docket  No.:  26600. 

Petitioner:  Keflavik  Navy  Flying  Club. 
Sections  of  the  FAR  Affected:  14  CFR 
141,  91.411(b)  and  91.413(c). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  the  petitioner  to 
use  the  Maintenance  Department  of 
Icelandair  to  conduct  and  record 
inspections  and  tests  required  by  those 
regulations.  Grant,  April  22,  1997, 
Exemption  No.  6608. 

Docket  No.:  28102. 

Petitioner:  FlightSafety  International. 
Sections  of  the  FAR  Affected:  14  CFR 
61.187(b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner  to 
use  certificated  flight  instructors  in  its 
flight  instructor  certification  course  who 
have  held  a  flight  instructor  certificate 
for  less  than  24  months  preceding  the 
date  that  instruction  is  given.  Grant, 

May  12,  1997,  Exemption  No.  6118A. 
Docket  No.:  28901. 

Petitioner:  Era  Aviation,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.574(a)(l)(i). 

Description  of  Relief  Sought/ 
Disposition: 

To  allow  the  petitioner  to  carry  and 
operate  for  medical  use  by  passengers 
oxygen  storing  and  dispensing 
equipment  that  is  furnished  by  local 
hospitals  and  conforms  with  die 
maintenance  requirements  of  49  CFR 
parts  171, 172,  and  173,  except 
173.24(a)(1).  Grant,  May  12,  1997, 
Exemption  No.  6620. 

Docket  No.:  26236. 

Petitioner:  Machen,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
21.19(b)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  the  petitioner  to 
apply  for  a  supplemental  type  certificate 
instead  of  a  new  type  certificate  for  a 
design  change  that  installs  turbofan  jet 
engines  in  place  of  existing 
reciprocating  engines  and  propellers  on 
Piper  Aerostar  aircraft  Model  nos.  601P, 
602P,  and  700P.  Denial,  May  7,  1997, 
Exemption  No.  6615. 

Docket  No.:  28524. 
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Petitioner:  Omni  Engineering,  Inc. 
Sections  of  the  FAR  Affected:  14  CFR 
91.313(e). 

Description  of  Relief  Sought/ 
Disposition:  To  allow  Omni 
crewmembers  to  operate  a  Grumman 
HU-16D  Albatross  aircraft  (Registration 
No.  N695S,  Serial  No.  146426),  which  is 
currently  certificated  as  a  restricted 
category  aircraft,  over  densely 
populated  areas,  in  congested  airways, 
and  near  busy  airports  where  passenger 
transport  operations  are  conducted. 
Denial,  May  12,  1997,  Exemption  No. 
6619. 

Docket  No.:  28686. 

Petitioner:  Jerry  L.  Clifton. 

Sections  of  the  FAR  Affected:  14  CFR 
91.209. 

Description  of  Relief  Sought/ 
Disposition:  To  allow  Mr.  Jerry  L. 

Clifton,  Mr.  David  L.  Clifton,  or  Mr. 

Scott  C.  Clifton  to  operate  a  hot  air 
balloon  in  tethered  flight  at  altitudes  at 
or  below  250  feet  above  ground  level 
during  the  period  from  sunset  to  sunrise 
without  meeting  certain  aircraft  lighting 
requirements.  Denial,  May  6, 1997, 
Exemption  No.  6618. 

[FR  Doc.  97-14317  Filed  5-30-97;  8:45  am) 
BILUNG  CODE  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Airport  Improvement  Program  Grant 
Assurances;  Proposed  Modifications 
and  Opportunity  To  Comment 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  modification 
of  airport  improvement  program  grant 
assurances  and  of  opportunity  to 
comment. 

SUMMARY:  The  FAA  proposes  to  modify 
the  standard  grant  assurances  required 
of  a  sponsor  before  receiving  a  grant 
under  the  Airport  Improvement  Program 
(AIP).  Pursuant  to  applicable  law,  the 
Secretary  of  Transportation  is  required 
to  provide  notice  in  the  Federal  Register 
and  an  opportunity  for  the  public  to 
comment  upon  proposals  to  modify  the 
assurances  or  to  require  any  additional 
AEP  assurances. 

These  modifications  are  necessary  for 
two  reasons.  First,  much  of  Federal 
transportation  law  was  repealed  and 
reenacted  without  substantive  change 
by  enactment  of  the  Codification  of 
Certain  U.S.  Transportation  Laws  as 
Title  49,  United  States  Code,  Public  Law 
103-272, 108  Stat.  745  (July  5, 1994). 
Aviation  programs,  including  the  AIP, 
are  now  found  in  Subtitle  VII  of  Title 


49,  rather  than  the  original  statutes 
under  which  those  programs  were 
originally  established.  Consequently, 
statutory  citations  in  the  existing  grant 
assurances  are  now  obsolete  and  the 
modifications  published  here  cite 
current  law.  Second,  Public  Law  1  OS- 
272  was  amended  by  enactment  of  the 
Federal  Aviation  Administration 
Reauthorization  Act  of  1996,  Public  Law 
104-264  (October  9, 1996)  (The  1996 
Act),  which  made  substantive  changes 
to  the  statutory  grant  assurances.  The 
modifications  to  the  grant  assurances 
also  incorporate  those  changes.  For  ease 
of  reading,  Title  49,  Subtitle  VII,  as 
amended  by  the  1996  Act  will  be  cited 
throughout  the  remainder  of  this  notice 
as  Title  49',  U.S.C.,  as  amended.  In  the 
actual  assurance,  however,  the  reference 
further  specifies  Subtitle  VII. 

DATES:  These  proposed  modifications  to 
the  Grant  Assurances  will  be  effective 
on  an  interim  basis  on  the  date  of 
publication  in  the  Federal  Register. 
Comments  must  be  submitted  on  or 
before  July  2, 1997.  Any  revision  to  the 
interim  assurances  which  are  necessary 
or  appropriate  in  response  to  comments 
received  will  be  adopted  on  or  before  60 
days  after  the  close  of  the  comment 
period. 

ADDRESSES:  Comments  may  be  delivered 
or  mailed  to  the  FAA,  Airports 
Financial  Assistance  Division,  APP- 
500,  Room  619,  800  Independence  Ave., 
SW.,  Washington,  DC  20591. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  Borsari  (Management  and 
Program  Analyst)  Telephone  (202)  267- 
8622. 

SUPPLEMENTARY  INFORMATION:  The 

Secretary  must  receive  certain 
assurances  from  a  sponsor  (applicant) 
seeking  financial  assistance  for  airport 
planning,  airport  development,  noise 
compatibility  planning  or  noise 
mitigation  under  Title  49,  U.S.C.,  as 
amended.  These  assurances  are 
submitted  as  part  of  a  sponsor’s 
application  for  Federal  assistance  and 
are  incorporated  into  all  grant 
agreements.  As  need  dictates,  these 
assurances  are  modified  from  time  to 
time  to  reflect  new  Federal 
requirements.  Notice  of  such  proposed 
modifications  is  published  in  the 
Federal  Register  and  an  opportunity 
provided  for  comment  by  the  public. 

The  current  assurances  were 
published  on  February  3, 1988,  at  53  FR 
3104  and  amended  on  September  6, 

1988,  at  53  FR  34361,  on  August  29, 

1989,  at  54  FR  35748  on  June  10, 1994 
at  59  FR  30076,  and  on  January  5, 1995, 
at  60  FR  521. 

FAA  uses  three  separate  sets  of 
standard  assurances:  Airport  Sponsors 


(owners/operators)  (Appendix  1); 
Planning  Agency  Sponsors  (Appendix 
2);  and  Nonairport  Sponsors 
Undertaking  Noise  Compatibility 
Program  Projects  (hereinafter  referred  to 
as  Nonairport  Sponsor  Assurances) 
(Appendix  3).  FAA  is  planning  to 
modify  the  assurances  currently  in 
effect  to  reflect  the  necessary  changes. 

The  changes  contained  in  this  paragraph 
affect  all  three  sets  of  assurances. 

Section  C,  subsection  1,  “General 
Federal  Requirements,  Federal 
Regulations’’  is  amended  in  each  set  of 
assurances  to  add  references  to  14  CFR 
part  13 — Investigative  and  Enforcement 
Procedure,  and  14  CFR  Part  16 — Rules 
of  Practice  for  Federally  Assisted 
Airport  Enforcement  Proceedings. 

The  following  changes  affect  only 
Appendix  1,  Airport  Sponsors 
assurances: 

(a)  Under  Section  C.  Sponsor 
Certification,  Item  1,  General  Federal 
Requirements,  the  citations  to  the 
following  Federal  Legislation  are 
included: 

1.  Native  American  Grave 
Repatriation  Act — 25  U.S.C.  Section 
3001, et seq. 

2.  Clean  Air  Act,  Public  Law  90-148, 
as  amended. 

3.  Coastal  Zone  Management  Act, 
Public  Law  93-205. 

4.  Title  49  U.S.C.,  Section  303, 
(formerly  known  as  Section  4(f)). 

5.  American  Indian  Religious 
Freedom  Act,  Public  Law  95-341,  as 
amended. 

6.  Wild  and  Scenic  Rivers  Act,  Public 
Law  90-542,  as  amended. 

(b)  Under  the  section  Federal 
Legislation,  reference  to  the  Endangered 
Species  Act — 16  U.S.C.  668(a),  et  seq.  is 
deleted.  The  airport  sponsor  must 
comply  with  the  law  irrespective  of  a 
receipt  of  federal  funds. 

(c)  The  following  Executive  Orders 
are  added  to  the  General  Federal 
Requirements: 

1.  Executive  Order  11990 — Protection 
of  Wetlands 

2.  Executive  Order  11998 — FloodPlain 
Management 

3.  Executive  Order  12898 — 
Environmental  Justice 

(d)  The  Federal  Regulations  are 
reclassified  according  to  title. 

(e)  In  Assurance  12,  the  reference  to 
section  612  of  the  Federal  Aviation  Act 
of  1958  has  been  changed  to  section 
44706  of  Title  49,  United  States  Code, 
to  reflect  the  recodification  of  certain 
transportation  laws.  The  words  “public 
airport”  has  been  deleted.  The  words 
“public  use  airport  as  defined  in  Title 
49”  has  been  added. 

(f)  In  Assurance  19,  the  first  sentence 
of  subparagraph  a.  has  been  moved  to 
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the  end  of  subparagraph  a.  to  improve 
clarity. 

(g)  In  Assurance  19,  subparagraph  a., 
second  paragraph,  the  words  “at  all 
times”  are  deleted. 

(h)  In  Assurance  22,  subparagraph  a., 
to  improve  clarity,  the  words  “any 
person,  firm,  or  corporation  to  conduct 
or  engage  in  any  aeronautical  activity 
for  furnishing  services  to  the  public  at 
the  airport”  replaces  the  words  “all 
types,  kinds  and  classes  of  aeronautical 
use.” 

(i)  In  Assurance  22,  subparagraphs  a., 
the  words  “fair  and”  are  deleted.  The 
word  “fair”  is  also  deleted  in 
subparagraphs  b.(l),  and  b.(2).  Although 
the  word  “fair”  appeared  in  the  Airport 
and  Airway  Improvement  Act  of  1982, 
as  amended,  “fair”  is  deleted  to  bring 
the  assurance  more  into  conformity  with 
the  Title  49  recodification. 

(j)  In  Assurance  22,  subparagraph  c, 

the  words  “at  any  airport  owned  by  the 
sponsor”  are  replaced  with  the  words 
“at  the  airport”  to  conform  with  the 
statute.  » 

(k)  In  Assurance  22,  subparagraph  g, 
the  words  “contractors  or 
concessionaire  of’  are  replaced  with  the 
words  “commercial  aeronautical  service 
providers  authorized  by”  for  clarity. 

Q)  In  Assurance  22,  subparagraph  h, 
the  words  “fair,  equal”  are  deleted  since 
they  have  no  statutory  basis. 

(m)  In  Assurance  24,  the  words 
“consistent  with  Assurance  22  and  23” 
are  deleted  since  they  are  unnecessary. 
Further  the  words  “being  provided”  and 
the  word  “users”  are  deleted.  In  place 
of  “being  provided”  the  word  "at”  was 
inserted. 

(n)  In  assurance  25,  now  labeled, 
subparagraph  a,  the  words  “which  are” 
are  inserted  before  “directly  and 
substantially  related”. 

(o)  In  assurance  25,  now  labeled 
subparagraph  a,  the  first  phrase  “If  the 
airport  is  under  the  control  of  a  public 
agency,”  is  deleted  to  comply  with 
section  804  of  the  1996  Act.  This 
assurance  will  implement  both  section 
47107(b)  and  new  section  47133  of  Title 
49,  United  States  Code. 

(p)  In  Assurance  25,  subparagraphs  b. 
and  c.  are  new  paragraphs  in 
compliance  with  sections  804  and  805 
of  the  1996  Act  The  new  subparagraphs 
concern  changes  in  procedures 
concerning  single  audits  and  civil 
penalties  due  to  the  1996  Act 

(q)  In  Assurance  26,  subparagraphs  a 
and  b  have  been  combined  into 
subparagraph  a. 

(r)  In  Assurance  26,  subparagraphs  c 
and  d  have  been  renamed 
subparagraphs  b  and  c  respectively. 

(s)  In  Assurance  26,  subparagraph  e  is 
renamed  subparagraph  d.  After  the  word 


“format”,  the  words,  “and  time”  are 
inserted.  The  phrases  “not  later  than  60 
days”  after  the  word  “public”  and 
“ending  after  March  1, 1995”  after  the 
word  “years”  are  deleted. 

(t)  In  Assurance  27,  the  words  “to  the 
United  States”  are  moved  to  begin  after 
the  opening  phrase  “It  will  make 
available.” 

(u)  Assurance  36  is  a  new  assurance 
required  by  section  143  of  the  1996  Act 
and  codified  as  section  47107(a)(20)  of 
Title  49,  United  States  Code. 

The  following  changes  affect  only 
Appendix  2,  Planning  Agency  Sponsor 
assurances: 

(a)  The  Federal  Regulations  are 
reclassified  according  to  title. 

The  following  changes  affect  only 
Appendix  3  Nonairport  Sponsor 
assurances: 

(a)  Under  Section  C.  Sponsor 
Certification,  Item  1,  General  Federal 
Requirements,  the  citations  to  the 
following  Federal  Legislation  are 
included: 

1.  Native  American  Grave 
Repatriation  Act — 25  U.S.C.  3001,  et 
seq. 

2.  Clean  Air  Act,  Public  Law  90-148, 
as  amended. 

3.  Coastal  Zone  Management  Act, 
Public  Law  93-205. 

4.  Title  49  U.S.C.,  Section  303, 
(formerly  known  as  Section  4(f)). 

5.  American  Indian  Religious 
Freedom  Act,  Public  Law  95-341,  as 
amended. 

6.  Wild  and  Scenic  Rivers  Act,  Public 
Law  90-542,  as  amended. 

(b)  Under  the  section  on  Federal 
Legislation,  reference  to  the  Endangered 
Species  Act — 16  U.S.C.  688(a),  et  seq.  is 
deleted.  The  airport  sponsor  must 
comply  with  the  law  irrespective  of  a 
receipt  of  federal  funds. 

(c)  The  following  Executive  Orders 
are  added  to  the  General  Federal 
Requirements: 

1.  Executive  Order  11990— Protection  of 
Wetlands 

2.  Executive  Order  11998 — Flood  Plain 
Management 

3.  Executive  Order  12898 — 
Environmental  Justice 

(d)  The  Federal  Regulations  are 
reclassified  according  to  title. 

These  assurances  are  issued  pursuant 
to  the  authority  of  Title  49,  United 
States  Code. 


Issued  in  Washington,  DC  on  May  23, 

1997. 

Paul  L.  Galis, 

birector.  Office  of  Airport  Planning  and 
Programming. 

Appendix  1 — Assurances 
Airport  Sponsors 

A,  General 

1.  These  assurances  shall  be  complied 
with  in  the  performance  of  grant 
agreements  for  airport  development, 
airport  planning,  and  noise 
compatibility  program  grants  for  airport 
sponsors. 

2.  These  assurances  are  required  to  be 
submitted  as  part  of  the  project 
application  by  sponsors  requesting 
funds  under  the  provisions  of  Title  49, 
U.S.C.,  subtitle  VII,  as  amended.  As 
used  herein,  the  term  “public  agency 
sponsor”  means  a  public  agency  with 
control  of  a  public-use  airport;  the  term 
“private  sponsor”  means  a  private 
owner  of  a  public-use  airport;  and  the 
term  “sponsor”  includes  both  public 
agency  sponsors  and  private  sponsors. 

3.  Upon  acceptance  of  the  grant  offer 
by  the  sponsor,  these  assurances  are 
incorporated  in  and  become  part  of  the 
grant  agreement. 

B.  Duration  and  Applicability 

1.  Airport  Development  or  Noise 
Compatibility  Program  Projects 
Undertaken  by  a  Public  Agency  Sponsor 

The  terms,  conditions  and  assurances 
of  the  grant  agreement  shall  remain  in 
full  force  and  effect  throughout  the 
useful  life  of  the  facilities  developed  or 
equipment  acquired  for  an  airport 
development  or  noise  compatibility 
program  project,  or  throughout  the 
useful  life  of  the  project  items  installed 
within  a  facility  under  a  noise 
compatibility  program  project,  but  in 
any  event  not  to  exceed  twenty  (20) 
years  from  the  date  of  acceptance  of  a 
grant  offer  of  Federal  funds  for  the 
project.  However,  there  shall  be  no  limit 
on  the  duration  of  the  assurance  against 
exclusive  rights  or  the  terms,  conditions 
and  assurances  with  respect  to  real 
property  acquired  with  Federal  funds. 
Furthermore,  the  duration  of  the  Civil 
Rights  assurance  shall  be  specified  in 
the  assurances. 

2.  Airport  Development  or  Noise 
Compatibility  Projects  Undertaken  by  a 
Private  Sponsor 

The  preceding  paragraph  1  also 
applies  to  a  private  sponsor  except  that 
the  useful  life  of  project  items  installed 
within  a  facility  or  the  useful  life  of  the 
facilities  developed  or  equipment 
acquired  under  an  airport  development 
or  noise  compatibility  program  project 
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shall  be  no  less  than  ten  (10)  years  from 
the  date  of  acceptance  of  Federal  aid  for 
the  project. 

3.  Airport  Planning  Undertaken  by  a 
Sponsor 

Unless  otherwise  specified  in  the 
grant  agreement,  only  Assurances  1,  2, 

3,  5,  6, 13, 18,  30,  32,  33,  and  34  in 
section  C  apply  to  planning  projects. 

The  terms,  conditions ,  and  assurances 
of  the  grant  agreements  shall  remain  in 
full  force  and  effect  during  the  life  of  the 
project. 

C.  Sponsor  Certification 

The  sponsor  hereby  assures  and 
certifies,  with  respect  to  this  grant  that: 

1.  General  Federal  Requirements 

It  will  comply  with  all  applicable 
Federal  laws,  regulations,  executive 
orders,  policies,  guidelines,  and 
requirements  as  they  relate  to  the 
application,  acceptance  and  use  of 
Federal  funds  for  this  project  including 
but  not  limited  to  the  following: 

Federal  Legislation 

a.  Title  49,  U.S.C.,  subtitle  VII,  as 
amended. 

b.  Davis-Bacon  Act — 40  U.S.C.  276(a) 
et  seq .* 

c.  Federal  Fair  Labor  Standards  Act — 
29  U.S.C.  201,  et  seq. 

d.  Hatch  Act — 5  U.S.C.  1501,  et  seq.2 

e.  Uniform  Relocation  Assistance  and 
Real  Property  Acquisition  Policies  Act 
of  1970  Title  42  U.S.C.  4601,  et  seq  2  2 

f.  National  Historic  Preservation  Act 
of  1966 — Section  106 — 16  U.S.C. 

470(f).1 

g.  Archaeological  and  Historic 
Preservation  Act  of  1974 — 16  U.S.C.  469 
through  469c.1 

h.  Native  Americans  Grave 
Repatriation  Act — 25  U.S.C.  Section 
3001,  et  seq. 

i.  Clean  Air  Act,  Public  Law  90-148, 
as  amended. 

j.  Coastal  Zone  Management  Act, 
Public  Law  93-205,  as  amended. 

k.  Flood  Disaster  Protection  Act  of 
1973— Section  102(a) — 42  U.S.C. 

4012a.1 

l.  Title  49,  U.S.C.,  Section  303 
(formerly  known  as  Section  4(f)). 

m.  Rehabilitation  Act  of  1973 — 29 
U.S.C.  794. 

n.  Civil  Rights  Act  of  1964 — Title  VI — 
42  U.S.C.  2000d  through  d-4. 

o.  Age  Discrimination  Act  of  1975 — 
42  U.S.C.  6101,  et  seq. 

p.  American  Indian  Religious 
Freedom  Act,  Public  Law  95-341,  as 
amended. 


1  These  laws  do  not  apply  to  airport  planning 
sponsors. 

2  These  laws  do  not  apply  to  private  sponsors. 


q.  Architectural  Barriers  Act  of  1968 — 
42  U.S.C.  4151,  et  seq.' 

r.  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978— Section  403-2  U.S.C. 

8373.1 

s.  Contract  Work  Hours  and  Safety 
Standards  Act — 40  U.S.C.  327,  et  seq.1 

t.  Copeland  Antikickback  Act — 18 
U.S.C.  874.1 

u.  National  Environmental  Policy  Act 
of  1969—42  U.S.C.  4321,  et  seq.1 

v.  Wild  and  Scenic  Rivers  Act,  Public 
Law  90-542,  as  amended. 

w.  Single  Audit  Act  of  1984 — 31 
U.S.C.  7501,  et  seq.2 

x.  Drug-Free  Workplace  Act  of  1988 — 
41  U.S.C.  702  through  706. 

Executive  Orders 

Executive  Order  11246 — Equal 
Employment  Opportunity 1 
Executive  Order  11990 — Protection  of 
Wetlands 

Executive  Order  11998 — FloodPlain 
Management 
Executive  Order  12372 — 
Intergovernmental  Review  of  Federal 
Programs. 

Executive  Order  12699— Seismic  Safety 
of  Federal  and  Federally  Assisted 
New  Building  Construction 1 
Executive  Order  12898 — Environmental 
Justice 

Federal  Regulations 

a.  14  CFR  Part  13 — Investigative  and 
Enforcement  Procedures. 

b.  14  CFR  Part  16 — Rules  of  Practice 
For  Federally  Assisted  Airport 
Enforcement  Proceedings. 

c.  14  CFR  Part  150 — Airport  noise 
compatibility  planning. 

d.  29  CFR  Part  1 — Procedures  for 
predetermination  of  wage  rates.1 

e.  29  CFR  Part  3 — Contractors  and 
subcontractors  on  public  building  or 
public  work  financed  in  whole  or  part 
by  loans  or  grants  from  the  United 
States.1 

f.  29  CFR  Part  5 — Labor  standards 
provisions  applicable  to  contracts 
covering  federally  financed  and  assisted 
construction  (also  labor  standards 
provisions  applicable  to 
nonconstruction  contracts  subject  to  the 
Contract  Work  Hours  and  Safety 
Standards  Act). 1 

g.  41  CFR  Part  60 — Office  of  Federal 
Contract  Compliance  Programs,  Equal 
Employment  Opportunity,  Department 
of  Labor  (Federal  and  federally  assisted 
contracting  requirements).1 

h.  49  CFR  Part  18 — Uniform 
administrative  requirements  for  grants 
and  cooperative  agreements  to  state  and 
local  governments.3 


3  49  CFR  Part  18  and  OMB  Circular  A-87  contain 
requirements  for  State  and  Local  Governments 


i.  49  CFR  Part  20 — New  restrictions 
on  lobbying. 

"j.  49  CFR  Part  21 — Nondiscrimination 
in  federally-assisted  programs  of  the 
Department  of  Transportation — 
effectuation  of  Title  VI  of  the  Civil 
Rights  Act  of  1964. 

k.  49  CFR  Part  23 — Participation  by 
minority  business  enterprise  in 
Department  of  Transportation  programs. 

l.  49  CFR  Part  24 — Uniform  relocation 
assistance  and  real  property  acquisition 
for  Federal  and  federally  assisted 
programs.1 2 

m.  49  CFR  Part  27- 
Nondiscrimination  on  the  basis  of 
handicap  in  programs  and  activities 
receiving  or  benefiting  from  Federal 
financial  assistance.1 

n.  49  CFR  Part  29 — Govemmentwide 
debarment  and  suspension 
(nonprocurement)  and  govemmentwide 
requirements  for  drug-free  workplace 
(grants). 

o.  49  CFR  Part  30 — Denial  of  public 
works  contracts  to  suppliers  of  goods 
and  services  of  countries  that  deny 
procurement  market  access  to  U.S. 
contractors.. 

p.  49  CFR  Part  41 — Seismic  safety  of 
Federal  and  federally  assisted  or 
regulated  new  building  construction.1 


a.  A-87 — Cost  Principles  Applicable 
to  Grants  and  Contracts  with  State  and 
Local  Governments. 

b.  A-128 — Audits  of  State  and  Local 
Governments. 

Specific  assurances  required  to  be 
included  in  grant  agreements  by  any  of 
the  above  laws,  regulations  or  circulars 
are  incorporated  by  reference  in  the 
grant  agreement. 

2.  Responsibility  and  Authority  of  the 
Sponsor 

a.  Public  Agency  Sponsor  It  hits  legal 
authority  to  apply  for  the  grant,  and  to 
finance  and  carry  out  the  proposed 
project;  that  a  resolution,  motion  or 
similar  action  has  been  duly  adopted  or 
passed  as  an  official  act  of  the 
applicant’s  governing  body  authorizing 
the  filing  of  the  application,  including 
all  understandings  and  assurances 
contained  therein,  and  directing  and 
authorizing  the  person  identified  as  the 
official  representative  of  the  applicant  to 
act  in  connection  with  the  application 
and  to  provide  such  additional 
information  as  may  be  required. 


receiving  Federal  Assistance.  Any  requirement 
levied  upon  State  and  Local  Governments  by  this 
regulation  and  circular  shall  also  be  applicable  to 
private  sponsors  receiving  Federal  assistance  under 
Title  49,  United  States  Code. 


Office  of  Management  and  Budget 
Circulars 
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b.  Private  Sponsor  It  has  legal 
authority  to  apply  for  the  grant  and  to 
finance  and  carry  out  the  proposed 
project  and  comply  with  all  terms, 
conditions,  and  assurances  of  this  grant 
agreement.  It  shall  designate  an  official 
representative  and  shall  in  writing 
direct  and  authorize  that  person  to  file 
this  application,  including  all 
understandings  and  assurances 
contained  therein;  to  act  in  connection 
with  this  application;  and  to  provide 
such  additional  information  as  may  be 
required. 

3.  Sponsor  Fund  Availability 

It  has  sufficient  funds  available  for 
that  portion  of  the  project  costs  which 
are  not  to  be  paid  by  the  United  States. 

It  has  sufficient  funds  available  to 
assure  operation  and  maintenance  of 
items  funded  under  the  grant  agreement 
which  it  will  own  or  control. 

4.  Good  Title 

a.  It  holds  good  title,  satisfactory  to 
the  Secretary,  to  the  landing  area  of  the 
airport  or  site  thereof,  or  will  give 
assurance  satisfactory  to  the  Secretary 
that  good  title  will  be  acquired. 

b.  For  noise  compatibility  program 
projects  to  be  carried  out  on  the 
property  of  the  sponsor,  it  holds  good 
title  satisfactory  to  the  Secretary  to  that 
portion  of  the  property  upon  which 
Federal  funds  will  be  expended  or  will 
give  assurance  to  the  Secretary  that  good 
title  will  be  obtained. 

5.  Preserving  Rights  and  Powers 

a.  It  will  not  take  or  permit  any  action 
which  would  operate  to  deprive  it  of 
any  of  the  rights  and  powers  necessary 
to  perform  any  or  all  of  the  terms, 
conditions,  and  assurances  in  the  grant 
agreement  without  the  written  approval 
of  the  Secretary,  and  will  act  promptly 
to  acquire,  extinguish  or  modify  any 
outstanding  rights  or  claims  of  right  of 
others  which  would  interfere  with  such 
performance  by  the  sponsor.  This  shall 
be  done  in  a  manner  acceptable  to  the 
Secretary. 

b.  It  will  not  sell,  lease,  encumber,  or 
otherwise  transfer  or  dispose  of  any  part 
of  its  title  or  other  interests  in  the 
property  shown  on  Exhibit  A  to  this 
application  or,  for  a  noise  compatibility 
program  project,  that  portion  of  the 
property  upon  which  Federal  funds 
have  been  expended,  for  the  duration  of 
the  terms,  conditions,  and  assurances  in 
the  grant  agreement  without  approval  by 
the  Secretary.  If  the  transferee  is  found 
by  the  Secretary  to  be  eligible  under 
Title  49,  United  States  Code,  to  assume 
the  obligations  of  the  grant  agreement 
and  to  have  the  power,  authority,  and 
financial  resources  to  carry  out  all  such 


obligations,  the  sponsor  shall  insert  in 
the  contract  or  document  transferring  or 
disposing  of  the  sponsor’s  interest,  and 
make  binding  upon  the  transferee  all  of 
the  terms,  conditions,  and  assurances 
contained  in  this  grant  agreement. 

c.  For  all  noise  compatibility  program 
projects  which  are  to  be  carried  out  by 
another  unit  of  local  government  or  are 
on  property  owned  by  a  unit  of  local 
government  other  than  the  sponsor,  it 
will  enter  into  an  agreement  with  that 
government.  Except  as  otherwise 
specified  by  the  Secretary,  that 
agreement  shall  obligate  that 
government  to  the  same  terms, 
conditions,  and  assurances  that  would 
be  applicable  to  it  if  it  applied  directly 
to  the  FAA  for  a  grant  to  undertake  the 
noise  compatibility  program  project. 

That  agreement  and  changes  thereto 
must  be  satisfactory  to  the  Secretary.  It 
will  take  steps  to  enforce  this  agreement 
against  the  local  government  if  there  is 
substantial  non-compliance  with  the 
terms  of  the  agreement. 

d.  For  noise  compatibility  program 
projects  to  be  carried  out  on  privately 
owned  property,  it  will  enter  into  an 
agreement  with  the  owner  of  that 
property  which  includes  provisions 
specified  by  the  Secretary.  It  will  take 
steps  to  enforce  this  agreement  against 
the  property  owner  whenever  there  is 
substantial  non-compliance  with  the 
terms  of  the  agreement. 

e.  If  the  sponsor  is  a  private  sponsor, 
it  will  take  steps  satisfactory  to  the 
Secretary  to  ensure  that  the  airport  will 
continue  to  function  as  a  public-use 
airport  in  accordance  with  these 
assurances  for  the  duration  of  these 
assurances. 

f.  If  an  arrangement  is  made  for 
management  and  operation  of  the 
airport  by  any  agency  or  person  other 
than  the  sponsor  or  an  employee  of  the 
sponsor,  the  sponsor  will  reserve 
sufficient  rights  and  authority  to  insure 
that  the  airport  will  be  operated  and 
maintained  in  accordance  with  Title  49, 
United  States  Code,  the  regulations  and 
the  terms,  conditions  and  assurances  in 
the  grant  agreement  and  shall  insure 
that  such  arrangement  also  requires 
compliance  therewith. 

6.  Consistency  With  Local  Plans 

The  project  is  reasonably  consistent 
with  plans  (existing  at  the  time  of 
submission  of  this  application)  of  public 
agencies  that  are  authorized  by  the  State 
in  which  the  project  is  located  to  plan 
for  the  development  of  the  area 
surrounding  the  airport.  For  noise 
compatibility  program  projects,  other 
than  land  acquisition,  to  be  carried  out 
on  property  not  owned  by  the  airport 
and  over  which  property  another  agency 


has  land  use  control  or  authority,  the 
sponsor  shall  obtain  from  each  such 
agency  a  written  declaration  that  such 
agency  supports  that  project  and  the 
project  is  reasonably  consistent  with  the 
agency’s  plans  regarding  the  property. 

7.  Consideration  of  Local  Interest 

It  has  given  fair  consideration  to  the 
interest  of  communities  in  or  near 
where  the  project  may  be  located. 

8.  Consultation  With  Users 

In  making  a  decision  to  undertake  any 
airport  development  project  under  Title 
49,  United  States  Code,  it  has 
undertaken  reasonable  consultations 
with  affected  parties  using  the  airport  at 
which  project  is  proposed. 

9.  Public  Hearings 

In  projects  involving  the  location  of 
an  airport,  an  airport  runway,  or  a  major 
runway  extension,  it  has  afforded  the 
opportunity  for  public  hearings  for  the 
purpose  of  considering  the  economic, 
social,  and  environmental  effects  of  the 
airport  or  runway  location  and  its 
consistency  with  goals  and  objectives  of 
such  planning  as  has  been  carried  out 
by  the  community  and  it  shall,  when 
requested  by  the  Secretary,  submit  a 
copy  of  the  transcript  of  such  hearings 
to  the  Secretary.  Further,  for  such 
projects,  it  has  on  its  management  board 
either  voting  representation  from  the 
communities  where  the  project  is 
located  or  has  advised  the  communities 
that  they  have  the  right  to  petition  the 
Secretary  concerning  a  proposed 
project. 

10.  Air  and  Water  Quality  Standards 

In  projects  involving  airport  location, 
a  major  runway  extension,  or  runway 
location  it  will  provide  for  the  Governor 
of  the  state  in  which  the  project  is 
located  to  certify  in  writing  to  the 
Secretary  that  the  project  will  be 
located,  designed,  constructed,  and 
operated  so  as  to  comply  with 
applicable  air  and  water  quality 
standards.  In  any  case  where  such 
standards  have  not  been  approved  and 
where  applicable  air  and  water  quality 
standards  have  been  promulgated  by  the 
Administrator  of  the  Environmental 
Protection  Agency,  certification  shall  be 
obtained  from  such  Administrator. 
Notice  of  certification  or  refusal  to 
certify  shall  be  provided  within  sixty 
days  after  the  project  application  has 
been  received  by  the  Secretary. 

11.  Pavement  Preventive  Maintenance 

With  respect  to  a  project  approved 

after  January  1, 1995,  for  the 
replacement  or  reconstruction  of 
pavement  at  the  airport,  it  assures  or 
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certifies  that  it  has  implemented  an 
effective  airport  pavement  maintenance- 
management  program  and  it  assures  that 
it  will  use  such  program  for  the  useful 
life  of  any  pavement  constructed, 
reconstructed  or  repaired  with  Federal 
financial  assistance  at  the  airport.  It  will 
provide  such  reports  on  pavement 
condition  and  pavement  management 
programs  as  the  Secretary  determines 
may  be  useful. 

12.  Terminal  Development  Prerequisites 

For  projects  which  include  terminal 
development  at  a  public  use  airport,  as 
defined  in  Title  49,  it  has,  on  the  date 
of  submittal  of  the  project  grant 
application,  all  the  safety  equipment 
required  for  certification  of  such  airport 
under  section  44706  of  Title  49,  United 
States  Code,  and  all  the  security 
equipment  required  by  rule  or 
regulation,  and  has  provided  for  access 
to  the  passenger  enplaning  and 
deplaning  area  of  such  airport  to 
passengers  enplaning  and  deplaning 
from  aircraft  other  than  air  carrier 
aircraft. 

13.  Accounting  System,  Audit,  and 
Recordkeeping  Requirements 

a.  It  shall  keep  all  project  accounts 
and  records  which  felly  disclose  the 
amount  and  disposition  by  the  recipient 
of  the  proceeds  of  the  grant,  the  total 
cost  of  the  project  in  connection  with 
which  the  grant  is  given  or  used,  and 
the  amount  or  nature  of  that  portion  of 
the  cost  of  the  project  supplied  by  other 
sources,  and  such  other  financial 
records  pertinent  to  the  project.  The 
accounts  and  records  shall  be  kept  in 
accordance  with  an  accounting  system 
that  will  facilitate  an  effective  audit  in 
accordance  with  the  Single  Audit  Act  of 
1984. 

b.  It  shall  make  available  to  the 
Secretary  and  the  Comptroller  General 
of  the  United  States,  or  any  of  their  duly 
authorized  representatives,  for  the 
purpose  of  audit  and  examination,  any 
books,  documents,  papers,  and  records 
of  the  recipient  that  are  pertinent  to  the 
grant.  The  Secretary  may  require  that  an 
appropriate  audit  be  conducted  by  a 
recipient  In  any  case  in  which  an 
independent  audit  is  made  of  the 
accounts  of  a  sponsor  relating  to  the 
disposition  of  the  proceeds  of  a  grant  or 
relating  to  the  project  in  connection 
with  which  the  grant  was  given  or  used, 
it  shall  file  a  certified  copy  of  such  audit 
with  the  Comptroller  General  of  the 
United  States  not  later  than  six  (6) 
months  following  the  close  of  the  fiscal 
year  for  which  the  audit  was  made. 


14.  Minimum  Wage  Rates 

It  shall  include,  in  all  contracts  in 
excess  of  $2,000  for  work  on  any 
projects  funded  under  the  grant 
agreement  which  involve  labor, 
provisions  establishing  minimum  rates 
of  wages,  to  be  predetermined  by  the 
Secretary  of  Labor,  in  accordance  with 
the  Davis-Bacon  Act,  as  amended  (40 
U.S.C.  276a— 276a— 5),  which  contractors 
shall  pay  to  skilled  and  unskilled  labor, 
and  such  minimum  rates  shall  be  stated 
in  the  invitation  for  bids  and  shall  be 
included  in  proposals  or  bids  for  the 
work. 

15.  Veteran’s  Preference 

It  shall  include  in  all  contracts  for 
work  on  any  project  funded  under  the 
grant  agreement  which  involve  labor, 
such  provisions  as  are  necessary  to 
insure  that,  in  the  employment  of  labor 
(except  in  executive,  administrative, 
and  supervisory  positions),  preference 
shall  be  given  to  Veterans  of  the 
Vietnam  era  and  disabled  veterans  as 
defined  in  Section  47112  of  Title  49, 
United  States  Code.  However,  this 
preference  shall  apply  only  where  the 
individuals  are  available  and  qualified 
to  perform  the  work  to  which  die 
employment  relates. 

16.  Conformity  to  Plans  and 
Specifications 

It  will  execute  the  project  subject  to 
plans,  specifications,  and  schedules 
approved  by  the  Secretary.  Such  plans, 
specifications,  and  schedules  shall  be 
submitted  to  the  Secretary  prior  to 
commencement  of  site  preparation, 
construction,  or  other  performance 
under  this  grant  agreement,  and,  upon 
approval  of  the  Secretary,  shall  be 
incorporated  into  this  grant  agreement 
Any  modification  to  the  approved  plans, 
specifications,  and  schedules  shall  also 
be  subject  to  approval  of  the  Secretary, 
and  incorporated  into  the  grant 
agreement. 

17.  Construction  Inspection  and 
Approval 

It  will  provide  and  maintain 
competent  technical  supervision  at  the 
construction  site  throughout  the  project 
to  assure  that  the  work  conforms  to  the 
plans,  specifications,  and  schedules 
approved  by  the  Secretary  for  the 
project.  It  shall  subject  the  construction 
work  on  any  project  contained  in  an 
approved  project  application  to 
inspection  and  approval  by  the 
Secretary  and  such  work  shall  be  in 
accordance  with  regulations  and 
procedures  prescribed  by  the  Secretary. 
Such  regulations  and  procedures  shall 
require  such  cost  and  progress  reporting 
by  the  sponsor  or  sponsors  of  such 


project  as  the  Secretary  shall  deem 
necessary. 

18.  Planning  Projects 

In  carrying  out  planning  projects: 

a.  It  will  execute  the  project  in 
accordance  with  the  approved  program 
narrative  contained  in  die  project 
application  or  with  the  modifications 
similarly  approved. 

h.  It  will  furnish  the  Secretary  with 
such  periodic  reports  as  required 
pertaining  to  the  planning  project  and 
planning  work  activities. 

c.  It  will  include  in  all  published 
material  prepared  in  connection  with 
the  planning  project  a  notice  that  the 
material  was  prepared  under  a  grant 
provided  by  the  United  States. 

d.  It  will  make  such  material  available 
for  examination  by  the  public,  and 
agrees  that  no  material  prepared  with 
fends  under  this  project  shall  be  subject 
to  copyright  in  the  United  States  or  any 
other  country. 

e.  It  will  give  the  Secretary 
unrestricted  authority  to  publish, 
disclose,  distribute,  and  otherwise  use 
any  of  the  material  prepared  in 
connection  with  this  grant. 

f.  It  will  grant  the  Secretary  the  right 
to  disapprove  the  sponsor’s  employment 
of  specific  consultants  and  their 
subcontractors  to  do  all  or  any  part  of 
this  project  as  well  as  the  right  to 
disapprove  the  proposed  scope  and  cost 
of  professional  services. 

g.  It  will  grant  the  Secretary  the  right 
to  disapprove  the  use  of  the  sponsor’s 
employees  to  do  all  or  any  part  of  the 
project. 

h.  It  understands  and  agrees  that  the 
Secretary’s  approval  of  this  project  grant 
or  the  Secretary’s  approval  of  any 
planning  material  developed  as  part  of 
this  grant  does  not  constitute  or  imply 
any  assurance  or  commitment  on  the 
part  of  the  Secretary  to  approve  any 
pending  or  future  application  for  a 
Federal  airport  grant. 

19.  Operation  and  Maintenance 

a.  The  airport  and  all  facilities  which 
are  necessary  to  serve  the  aeronautical 
users  of  the  airport,  other  than  facilities 
owned  or  controlled  by  the  United 
States,  shall  be  operated  at  all  times  in 
a  safe  and  serviceable  condition  and  in 
accordance  with  the  minimum 
standards  as  may  be  required  or 
prescribed  by  applicable  Federal,  state, 
and  local  agencies  for  maintenance  and 
operation.  It  will  not  cause  or  permit 
any  activity  or  action  thereon  which 
would  interfere  with  its  use  for  airport 
purposes.  It  will  suitably  operate  and 
maintain  the  airport  and  all  facilities 
thereon  or  connected  therewith,  with 
due  regard  to  climatic  and  flood 
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conditions.  Any  proposal  to  temporarily 
close  the  airport  for  nonaeronautical 
purposes  must  first  be  approved  by  the 
Secretary.  In  furtherance  of  this 
assurance,  the  sponsor  will  have  in 
effect  arrangements  for — 

(1)  Operating  the  airport’s 
aeronautical  facilities  whenever 
required; 

(2)  Promptly  marking  and  lighting 
hazards  resulting  from  airport 
conditions,  including  temporary 
conditions;  and 

(3)  Promptly  notifying  airmen  of  any 
condition  affecting  aeronautical  use  of 
the  airport. 

Nothing  contained  herein  shall  be 
construed  to  require  that  the  airport  be 
operated  for  aeronautical  use  during 
temporary  periods  when  snow,  flood  or 
other  climatic  conditions  interfere  with 
such  operation  and  maintenance. 
Further,  nothing  herein  shall  be 
construed  as  requiring  the  maintenance, 
repair,  restoration,  or  replacement  of 
any  structure  or  facility  which  is 
substantially  damaged  or  destroyed  due 
to  an  act  of  God  or  other  condition  or 
circumstance  beyond  the  control  of  the 
sponsor. 

b.  It  will  suitably  operate  and 
maintain  noise  compatibility  program 
items  that  it  owns  or  controls  upon 
which  Federal  funds  have  been 
expended. 

20.  Hazard  Removal  and  Mitigation 

It  will  take  appropriate  action  to 
assure  that  such  terminal  airspace  as  is 
required  to  protect  instrument  and 
visual  operations  to  the  airport 
(including  established  minimum  flight 
altitudes)  will  be  adequately  cleared  and 
protected  by  removing,  lowering, 
relocating,  marking,  or  lighting  or 
otherwise  mitigating  existing  airport 
hazards  and  by  preventing  the 
establishment  or  creation  of  future 
airports  hazards. 

21.  Compatible  Land  Use 

It  will  take  appropriate  action, 
including  the  adoption  of  zoning  laws, 
to  the  extent  reasonable,  to  restrict  the 
use  of  land  adjacent  to  or  in  the 
immediate  vicinity  of  the  airport  to 
activities  and  purposes  compatible  with 
normal  airport  operations,  including 
landing  and  takeoff  or  aircraft.  In 
addition,  if  the  project  is  for  noise 
compatibility  program  implementation, 
it  will  not  cause  or  permit  any  change 
in  land  use,  within  its  jurisdiction,  that 
will  reduce  its  compatibility,  with 
respect  to  the  airport,  of  the  noise 
compatibility  program  measures  upon 
which  Federal  funds  have  been 
expended. 


22.  Economic  Nondiscrimination 

a.  It  will  make  its  airport  available  as 
an  airport  for  public  use  on  reasonable 
terms  and  without  unjust 
discrimination,  to  any  person,  firm,  or 
corporation  to  conduct  or  to  engage  in 
any  aeronautical  activity  for  furnishing 
services  to  the  public  at  the  airport. 

b.  In  any  agreement,  contract,  lease,  or 
other  arrangement  under  which  a  right 
or  privilege  at  the  airport  is  granted  to 
any  person,  firm,  or  corporation  to 
conduct  or  to  engage  in  any  aeronautical 
activity  for  furnishing  services  to  the 
public  at  the  airport,  the  sponsor  will 
insert  and  enforce  provisions  requiring 
the  contractor  to — 

(1)  furnish  said  services  on  a 
reasonable,  and  not  un justly 
discriminatory,  basis  to  all  users  thereof, 
and 

(2)  charge  reasonable,  and  not  justly 
discriminatory,  prices  for  each  unit  or 
service,  provided  that  the  contractor 
may  be  allowed  to  make  reasonable  and 
nondiscriminatory  discounts,  rebates,  or 
other  similar  types  of  price  reductions 
to  volume  purchasers. 

c.  Each  fixed-based  operator  at  the 
airport  shall  be  subject  to  the  same  rates, 
fees,  rentals,  and  charges  as  are 
uniformly  applicable  to  all  other  fixed- 
based  operators  making  the  same  or 
similar  uses  of  such  airport  and  utilizing 
the  same  or  similar  facilities. 

d.  Each  air  carrier  using  such  airport 
shall  have  the  right  to  service  itself  or 
to  use  any  fixed-based  operator  that  is 
authorized  or  permitted  by  the  airport  to 
serve  any  air  carrier  at  such  airport 

e.  Each  air  carrier  using  such  airport 
(whether  as  a  tenant,  nontenant,  or 
subtenant  of  another  air  carrier  tenant) 
shall  be  subject  to  such 
nondiscriminatory  and  substantially 
comparable  rules,  regulations, 
conditions,  rates  fees,  rentals,  and  other 
charges  with  respect  to  facilities  directly 
and  substantially  related  to  providing 
air  transportation  as  are  applicable  to  all 
such  air  carriers  which  make  similar  use 
of  such  airport  and  utilize  similar 
facilities,  subject  to  reasonable 
classifications  such  as  tenants  or 
nontenants  and  signatory  carriers  and 
nonsignatory  carriers.  Classification  or 
status  as  tenant  or  signatory  shall  not  be 
unreasonably  withheld  by  any  airport 
provided  an  air  carrier  assumes 
obligations  substantially  similar  to  those 
already  imposed  on  air  carriers  in  such 
classification  or  status. 

f.  It  will  not  exercise  or  grant  any  right 
or  privilege  which  operates  to  prevent 
any  person,  firm,  or  corporation 
operating  aircraft  on  the  airport;  from 
performing  any  services  on  its  own 
aircraft  with  its  own  employees 


(including,  but  not  limited  to 
maintenance,  repair,  and  fueling)  that  it 
may  choose  to  perform. 

g.  In  the  event  the  sponsor  itself 
exercises  any  of  the  rights  and  privileges 
referred  to  in  this  assurance,  the 
services  involving  will  be  provided  on 
the  same  conditions  as  would  apply  to 
the  furnishing  of  such  services  by 
commercial  aeronautical  service 
providers  authorized  by  the  sponsor 
under  these  provisions. 

h.  The  sponsor  may  establish  such 
reasonable,  and  not  unjustly 
discriminatory,  conditions  to  be  met  by 
all  users  of  the  airport  as  may  be 
necessary  for  the  safe  and  efficient 
operation  of  the  airport. 

i.  The  sponsor  may  prohibit  or  limit 
any  given  type,  kind  or  class  of 
aeronautical  use  of  the  airport  if  such 
action  is  necessary  for  the  safe  operation 
of  the  airport  or  necessary  to  serve  the 
civil  aviation  needs  of  the  public. 

23.  Exclusive  Rights 

It  will  permit  no  exclusive  right  for 
the  use  of  the  airport  by  any  person 
providing,  or  intending  to  provide, 
aeronautical  services  to  the  public.  For 
purposes  of  this  paragraph,  the 
providing  of  the  services  at  an  airport  by 
a  single  fixed-based  operator  shall  not 
be  construed  as  an  exclusive  right  if 
both  of  the  following  apply: 

a.  It  would  be  unreasonably  costly, 
burdensome,  or  impractical  for  more 
than  one  fixed-based  operator  to  provide 
such  services,  and 

b.  If  allowing  more  than  one  fixed- 
based  operator  to  provide  such  services 
would  require  the  reduction  of  space 
leased  pursuant  to  an  existing 
agreement  between  such  single  fixed- 
based  operator  and  such  airport. 

It  furtner  agrees  that  it  will  not,  either 
directly  or  indirectly,  grant  or  permit 
any  person,  firm,  or  corporation,  the 
exclusive  right  at  the  airport  to  conduct 
any  aeronautical  activities,  including, 
but  not  limited  to  charter  flights,  pilot 
training,  aircraft  rental  and  sightseeing, 
aerial  photography,  crop  dusting,  aerial 
advertising  and  surveying,  air  carrier 
operations,  aircraft  sales  and  services, 
sale  of  aviation  petroleum  products 
whether  or  not  conducted  in 
conjunction  with  other  aeronautical 
activity,  repair  and  maintenance  of 
aircraft,  parts,  and  any  other  activities 
sale  of  aircraft  which  because  of  their 
direct  relationship  to  the  operation  of 
aircraft  can  be  regarded  as  an 
aeronautical  activity,  and  that  it  will 
terminate  any  exclusive  right  to  conduct 
an  aeronautical  activity  now  existing  at 
such  an  airport  before  the  grant  of  any 
assistance  under  Title  49,  United  States 
Code. 
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24.  Fee  and  Rental  Structure 

It  will  maintain  a  fee  and  rental 
structure  for  the  facilities  and  services  at 
the  airport  which  will  make  the  airport 
as  self-sustaining  as  possible  under  the 
circumstances  existing  at  the  particular 
airport,  taking  into  account  such  factors 
as  the  volume  of  traffic  and  economy  of 
collection.  No  part  of  the  Federal  share 
of  an  airport  development,  airport 
planning  or  noise  compatibility  project 
for  which  a  grant  is  made  under  Title 
49,  United  States  Code,  the  Airport  and 
Airway  Improvement  Act  of  1982,  the 
Federal  Airport  Act  or  the  Airport  and 
Airway  Development  Act  of  1970  shall 
be  included  in  the  rate  basis  in 
establishing  fees,  rates,  and  charges  for 
users  of  that  airport. 

25.  Airport  Revenues 

a.  All  revenues  generated  by  the 
airport  and  any  local  taxes  on  aviation 
fuel  established  after  December  30, 

1987,  will  be  expended  by  it  for  the 
capital  or  operating  costs  of  the  airport; 
the  local  airport  system;  or  other  local 
facilities  which  are  owned  or  operated 
by  the  owner  or  operator  of  the  airport 
and  which  are  directly  and  substantially 
related  to  the  actual  air  transportation  of 
passengers  or  property;  or  for  noise 
mitigation  purposes  on  or  off  the 
airport  Provided,  however,  that  if 
covenants  or  assurances  in  debt 
obligations  issued  before  September  3, 
1982,  by  the  owner  or  operator  of  the 
airport,  or  provisions  enacted  before 
September  3, 1982,  in  governing  statutes 
controlling  the  owner  or  operator’s 
financing,  provide  for  the  use  of  the 
revenues  from  any  of  the  airport  owner 
or  operator’s  facilities,  including  the 
airport,  to  support  not  only  the  airport 
but  also  the  airport  owner  or  operator’s 
general  debt  obligations  or  other 
facilities,  then  this  limitation  on  the  use 
of  all  revenues  generated  by  the  airport 
(and,  in  the  case  of  a  public  airport, 
local  taxes  on  aviation  fuel)  shall  not 
apply. 

b.  As  part  of  the  annual  audit  required 
under  the  Single  Audit  Act  of  1984,  the 
sponsor  will  direct  that  the  audit  will 
review,  and  the  resulting  audit  report 
will  provide  an  opinion  concerning,  the 
use  of  airport  revenue  and  taxes  in 
paragraph  (a),  and  indicating  whether 
funds  paid  or  transferred  to  the  owner 
or  operator  are  paid  or  transferred  in  a 
manner  consistent  with  Title  49,  United 
States  Code  and  any  other  applicable 
provision  of  law,  including  any 
regulation  promulgated  by  the  Secretary 
or  Administrator. 

c.  Any  civil  penalties  or  other 
sanctions  will  be  imposed  for  violation 
of  this  assurance  in  accordance  with  the 


provisions  of  Section  47107  of  Title  49, 
United  States  Code. 

26.  Reports  and  Inspections 

It  will: 

a.  submit  to  the  Secretary  such  annual 
or  special  financial  and  operations 
reports  as  the  Secretary  may  reasonably 
request  and  make  such  reports  available 
to  the  public;  make  available  to  the 
public  at  reasonable  times  and  places  a 
report  of  the  airport  budget  in  a  format 
prescribed  by  the  Secretary; 

b.  for  airport  development  projects, 
make  tile  airport  and  all  airport  records 
and  documents  affecting  the  airport, 
including  deeds,  leases,  operation  and 
use  agreements,  regulations  and  other 
instruments,  available  for  inspection  by 
any  duly  authorized  agent  of  the 
Secretary  upon  reasonable  request; 

c.  for  noise  compatibility  program 
projects,  make  records  and  documents 
relating  to  the  project  and  continued 
compliance  with  the  terms,  conditions, 
and  assurances  of  the  grant  agreement 
including  deeds,  leases,  agreements, 
regulations,  and  other  instruments, 
available  for  inspection  by  any  duly 
authorized  agent  of  the  Secretary  upon 
reasonable  request;  and 

d.  in  a  format  and  time  prescribed  by 
the  Secretary,  provide  to  the  Secretary 
and  make  available  to  the  public 
following  each  of  its  fiscal  years,  an 
annual  report  listing  in  detail: 

(i)  all  amounts  paid  by  the  airport  to 
any  other  unit  of  government  and  the 
purposes  for  which  each  such  payment 
was  made;  and 

(ii)  all  services  and  property  provided 
by  the  airport  to  other  units  of 
government  and  the  amount  of 
compensation  received  for  provision  of 
each  such  service  and  property. 

27.  Use  by  Government  Aircraft 

It  will  make  available  all  of  the 
facilities  of  the  airport  developed  with 
Federal  financial  assistance  and  all 
those  usable  for  landing  and  takeoff  of 
aircraft  to  the  United  States  for  use  by 
Government  aircraft  in  common  with 
other  aircraft  at  all  times  without 
charge,  except,  if  the  use  by  Government 
aircraft  is  substantial,  charge  may  be 
made  for  a  reasonable  share, 
proportional  to  such  use,  for  the  cost  of 
operating  and  maintaining  the  facilities 
used.  Unless  otherwise  determined  by 
the  Secretary,  or  otherwise  agreed  to  by 
the  sponsor  and  the  using  agency, 
substantial  use  of  an  airport  by 
Government  aircraft  will  be  considered 
to  exist  when  operations  of  such  aircraft 
are  in  excess  of  those  which,  in  the 
opinion  of  the  Secretary,  would  unduly 
interfere  with  use  of  the  landing  areas 


by  other  authorized  aircraft,  or  during 
any  calendar  month  that — 

a.  Five  (5)  or  more  Government 
aircraft  are  regularly  based  at  the  airport 
or  on  land  adjacent  thereto;  or 

b.  The  total  number  of  movements 
(counting  each  landing  as  a  movement) 
of  Government  aircraft  is  300  or  more, 
or  the  gross  accumulative  weight  of 
Government  aircraft  using  the  airport 
(the  total  movement  of  Government 
aircraft  multiplied  by  gross  weights  of 
such  aircraft)  is  in  excess  of  five  million 
pounds. 

28.  Land  for  Federal  Facilities 

It  will  furnish  without  cost  to  the 
Federal  Government  for  use  in 
connection  with  any  air  traffic  control 
or  air  navigation  activities,  or  weather- 
reporting  and  communication  activities 
related  to  air  traffic  control,  any  areas  of 
land  or  water,  or  estate  therein,  or  rights 
in  buildings  of  the  sponsor  as  the 
Secretary  considers  necessary  or 
desirable  for  construction,  operation, 
and  maintenance  at  Federal  expense  of 
space  or  facilities  for  such  purposes. 
Such  areas  or  any  portion  thereof  will 
be  made  available  as  provided  herein 
within  four  months  after  receipt  of  a 
written  request  from  the  Secretary. 

29.  Airport  Layout  Plan 

a.  It  will  keep  up  to  date  at  all  times 
an  airport  layout  plan  of  the  airport 
showing  (1)  boundaries  of  the  airport 
and  all  proposed  additions  thereto, 
together  with  the  boundaries  of  all 
offsite  areas  owned  or  controlled  by  the 
sponsor  for  airport  purposes  and 
proposed  additions  thereto;  (2)  the 
location  and  nature  of  all  existing  and 
proposed  airport  facilities  and 
structures  (such  as  runways,  taxiways, 
aprons,  terminal  buildings,  hangars  and 
roads),  including  all  proposed 
extensions  and  reductions  of  existing 
airport  facilities;  and  (3)  the  location  of 
all  existing  and  proposed  nonaviation 
areas  and  of  all  existing  improvements 
thereon.  Such  airport  layout  plans  and 
each  amendment,  revision,  or 
modification  thereof,  shall  be  subject  to 
the  approval  of  the  Secretary  which 
approval  shall  be  evidenced  by  the 
signature  of  a  duly  authorized 
representative  of  the  Secretary  on  the 
face  of  the  airport  layout  plan.  The 
sponsor  will  not  make  or  permit  any 
changes  or  alterations  in  the  airport  or 
any  of  its  facilities  which  are  not  in 
conformity  with  the  airport  layout  plan 
as  approved  by  the  Secretary  and  which 
might,  in  the  opinion  of  the  Secretary, 
adversely  affect  the  safety,  utility  or 
efficiency  of  the  airport 

b.  If  a  change  or  alternation  in  the 
airport  or  the  facilities  is  made  which 
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the  Secretary  determines  adversely 
affects  the  safety,  utility,  or  efficiency  of 
any  federally  owned,  leased,  or  funded 
property  on  or  off  the  airport  and  which 
is  not  in  conformity  with  the  airport 
layout  plan  as  approved  by  the 
Secretary,  the  owner  or  operator  will,  if 
requested,  by  the  Secretary  (1)  eliminate 
such  adverse  effect  in  a  manner 
approved  by  the  Secretary;  or  (2)  bear  all 
costs  of  relocating  such  property  (or 
replacement  thereof)  to  a  site  acceptable 
to  the  Secretary  and  all  costs  of  restoring 
such  property  (or  replacement  thereof) 
to  the  level  of  safety,  utility,  efficiency, 
and  cost  of  operation  existing  before  the 
unapproved  change  in  the  airport  or  its 
facilities. 

30.  Civil  Rights 

It  will  comply  with  such  rules  as  are 
promulgated  to  assure  that  no  person 
shall,  on  the  grounds  of  race,  creed, 
color,  national  origin,  sex,  age,  or 
handicap  be  excluded  from 
participating  in  any  activity  conducted 
with  or  benefiting  from  funds  received 
from  this  grant.  This  assurance  obligates 
the  sponsor  for  the  period  during  which 
Federal  financial  assistance  is  extended 
to  the  program,  except  where  Federal 
financial  assistance  is  to  provide,  or  is 
in  the  form  of  personal  property  or  real 
property  or  interest  therein  or  structures 
or  improvements  thereon  in  which  case 
the  assurance  obligates  the  sponsor  or 
any  transferee  for  the  longer  or  the 
following  periods:  (a)  the  period  during 
which  the  property  is  used  for  a  purpose 
for  which  Federal  financial  assistance  is 
extended,  or  for  another  purpose 
involving  the  provision  of  similar 
services  or  benefit,  or  (b)  the  period 
during  which  the  sponsor  retains 
ownership  or  possession  of  the 
property. 

31.  Disposal  of  Land 

a.  For  land  purchased  under  a  grant 
for  airport  noise  compatibility  purposes, 
it  will  dispose  of  the  land,  when  the 
land  is  no  longer  needed  for  such 
purposes,  at  fair  market  value,  at  the 
earliest  practicable  time.  That  portion  of 
the  proceeds  of  such  disposition  which 
is  proportionate  to  the  Untied  States’ 
share  of  acquisition  of  such  land  will,  at 
the  discretion  of  the  Secretary,  (1)  be 
paid  to  the  Secretary  for  deposit  in  the 
Trust  Fund,  or  (2)  be  reinvested  in  an 
approved  noise  compatibility  project  as 
prescribed  by  the  Secretary. 

b.  (1)  For  land  purchased  under  a 
grant  for  airport  development  purposes 
(other  than  noise  compatibility),  it  will, 
when  the  land  is  no  longer  needed  for 
airport  purposes,  dispose  of  such  land  at 
fair  market  value  or  make  available  to 
the  Secretary  an  amount  equal  to  the 


United  States’  proportionate  share  of  the 
fair  market  value  of  the  land.  That 
portion  of  the  proceeds  of  such 
disposition  which  is  proportionate  to 
the  United  States’  share  of  the  cost  of 
acquisition  of  such  land  will,  (a)  upon 
application  to  the  Secretary,  be 
reinvested  in  another  eligible  airport 
improvement  project  or  projects 
approved  by  the  Secretary  at  that  airport 
or  within  the  national  airport  system,  or 
(b)  be  paid  to  the  Secretary  for  deposit 
in  the  Trust  Fund  if  no  eligible  project 
exists. 

(2)  Land  shall  be  considered  to  be 
needed  for  airport  purposes  under  this 
assurance  if  (a)  it  may  be  needed  for 
aeronautical  purposes  (including 
runway  protection  zones)  or  serve  as 
noise  buffer  land,  and  (b)  the  revenue 
from  interim  uses  of  such  land 
contributes  to  the  financial  self- 
sufficiency  of  the  airport.  Further,  land 
purchased  with  a  grant  received  by  an 
airport  operator  or  owner  before 
December  31, 1987,  will  be  considered 
to  be  needed  for  airport  purposes  if  the 
Secretary  or  Federal  agency  making 
such  grant  before  December  31, 1987, 
was  notified  by  the  operator  or  owner  of 
the  uses  of  such  land,  did  not  object  to 
such  use,  and  the  land  continues  to  be 
used  for  that  purpose,  such  use  having 
commenced  no  later  than  December  15, 
1989. 

c.  Disposition  of  such  land  under  (a) 
or  (b)  will  be  subject  to  the  retention  or 
reservation  of  any  interest  or  right 
therein  necessary  to  ensure  that  such 
land  will  only  be  used  for  purposes 
which  are  compatible  with  noise  levels 
associated  with  operation  of  the  airport. 

32.  Engineering  and  Design  Services 

It  will  award  each  contract,  or  sub¬ 
contract  for  program  management, 
construction  management,  planning 
studies,  feasibility  studies,  architectural 
services,  preliminary  engineering, 
design,  engineering,  surveying,  mapping 
or  related  services  with  respect  to  the 
project  in  the  same  manner  as  a  contract 
for  architectural  and  engineering 
services  is  negotiated  under  Title  IX  of 
the  Federal  Property  and  Administrative 
Services  Act  of  1949  or  an  equivalent 
qualifications-based  requirement 
prescribed  for  or  by  the  sponsor  of  the 
airport. 

33.  Foreign  Market  Restrictions 

It  will  not  allow  funds  provided 
under  this  grant  to  be  used  to  fund  any 
project  which  uses  any  product  or 
service  of  a  foreign  country  during  the 
period  in  which  such  foreign  country  is 
listed  by  the  United  States  Trade 
Representative  as  denying  fair  and 
equitable  market  opportunities  for 


products  and  suppliers  of  the  United 
States  in  procurement  and  construction. 

34.  Policies,  Standards,  and 
Specifications 

It  will  carry  out  the  project  in 
accordance  with  policies,  standards, 
and  specifications  approved  by  the 
Secretary  including  but  not  limited  to 
the  advisory  circulars  listed  in  the 
Current  FAA  Advisory  Circulars  for  AIP 

projects,  dated _ and  included  in 

this  grant,  and  in  accordance  with 
applicable  state  policies,  standards,  and 
specifications  approved  by  the 
Secretary. 

35.  Relocation  and  Real  Property 
Acquisition 

(1)  It  will  be  guided  in  acquiring  real 
property,  to  the  greatest  extent 
practicable  under  State  law,  by  the  land 
acquisition  policies  in  Subpart  B  of  49 
CFR  Part  24  and  will  pay  or  reimburse 
property  owners  for  necessary  expenses 
as  specified  in  Subpart  B.  (2)  It  will 
provide  a  relocation  assistance  program 
offering  the  services  described  in 
Subpart  C  and  fair  and  reasonable 
relocation  payments  and  assistance  to 
displaced  persons  as  required  in 
Subpart  D  and  E  of  49  CFR  Part  24.  (3) 

It  will  make  available  within  a 
reasonable  period  of  time  prior  to 
displacement,  comparable  replacement 
dwellings  to  displaced  persons  in 
accordance  with  Subpart  E  of  49  CFR 
Part  24. 

36.  Access  by  Intercity  Buses 

The  airport  owner  or  operator  will 
permit,  to  the  maximum  extent 
practicable,  intercity  buses  or  other 
modes  of  transportation  to  have  access 
to  the  airport,  however,  it  has  no 
obligation  to  fund  special  facilities  for 
intercity  buses  or  for  other  modes  of 
transportation. 

Appendix  2 — Assurances 

Planning  Agency  Sponsors 

A.  General 

1.  These  assurances  shall  be  complied 
with  in  the  performance  of  grant 
agreements  for  integrated  airport  system 
planning  grants  to  planning  agencies. 

2.  These  assurances  are  required  to  be 
submitted  as  part  of  the  project 
application  by  sponsors  requesting 
funds  under  the  provisions  of  Title  49, 
U.S.C.,  subtitle  VII,  as  amended.  A 
sponsor  is  a  planning  agency  designated 
by  the  Secretary  of  Transportation 
which  is  authorized  by  the  State  or 
States  or  political  subdivisions 
concerned  to  engage  in  areawide 
planning. 
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3.  Upon  acceptance  of  the  grant  offer 
by  the  sponsor,  these  assurances  are 
incorporated  in  and  become  part  of  the 
grant  agreement 

B.  Duration 

The  terms,  conditions  and  assurances 
of  the  grant  agreement  shall  remain  in 
full  force  and  effect  during  the  life  of  the 
project. 

C.  Sponsor  Certification 

The  sponsor  assures  and  certifies,  in 
respect  to  this  grant,  that: 

1.  General  Federal  Requirements 

It  will  comply  with  all  applicable 
Federal  laws,  regulations,  executive 
orders,  policies,  guidelines,  and 
requirements  as  they  relate  to  the 
application,  acceptance  and  use  of 
Federal  funds  for  this  project  including 
but  not  limited  to  the  following: 

Federal  Legislation 

a.  Title  49  U.S.C.,  subtitle  VQ,  as 
amended. 

b.  Federal  Fair  Labor  Standards  Act — 
29  U.S.C.  201,  et  seq. 

c.  Hatch  Act — 5  U.S.C.  1501,  et  seq. 

d.  Rehabilitation  Act  of  1973 — 29 
U.S.C.  794. 

e.  Civil  Rights  Act  of  1964 — Title  VI — 
42  U.S.C.  2000d  through  d— 4. 

f.  Age  Discrimination  Act  of  1975—42 
U.S.C  6101,  et  seq. 

g.  Single  Audit  Act  of  1984 — 31 
U.S.C  7501,  et  seq. 

h.  Drug-Free  Workplace  Act  of  1988 — 
41  U.S.C  702  through  706. 

Executive  Orders 

Executive  Order  12372 — 
Intergovernmental  Review  of  Federal 
Programs 

Federal  Regulations 

a.  14  CFR  Part  13 — Investigative  and 
Enforcement  Procedures. 

b.  14  CFR  Part  16 — Rules  of  Practice 
For  Federally  Assisted  Airport 
Enforcement  Proceedings. 

c.  49  CFR  Part  18 — Uniform 
administrative  requirements  for  grants 
and  cooperative  agreements  to  state  and 
local  governments. 

d.  49  CFR  Part  20 — New  restrictions 
on  lobbying. 

e.  49  CFR  Part  21 — Nondiscrimination 
in  federally  assisted  programs  of  the 
Department  of  Transportation — 
effectuation  of  Title  VI  of  the  Civil 
Rights  Act  of  1964. 

f.  49  CFR  Part  23 — Participation  by 
minority  business  enterprise  in 
Department  of  Transportation  programs. 

g.  49  CFR  Part  2 9— -Government- wide 
debarment  and  suspension  (non¬ 
procurement)  and  government- wide 


requirements  for  drug-free  workplace 
(grants). 

h.  49  CFR  Part  30 — Denial  of  public 
works  contracts  to  suppliers  of  goods 
and  services  of  countries  that  deny 
procurement  market  access  to  U.S. 

Office  of  Management  and  Budget 
Circulars 

a.  A-87 — Cost  Principles  Applicable 
to  Grants  and  Contracts  with  State  and 
Local  Governments. 

b.  A-128 — Audits  of  State  and  Local 
Governments. 

Specific  assurances  required  to  he 
included  in  grant  agreements  by  any  of 
the  above  laws,  regulations  or  circulars 
are  incorporated  in  reference  in  the 
grant  agreement. 

2.  Responsibility  and  Authority  of  the 
Sponsor 

It  has  legal  authority  to  apply  for  the 
grant,  and  to  finance  and  carry  out  the 
proposed  project;  that  a  resolution, 
motion  or  similar  action  has  been  duly 
adopted  or  passed  as  an  official  act  of 
the  applicant’s  governing  body 
authorizing  the  filing  of  the  application, 
including  all  nnHaintanHing*  and 
assurances  contained  therein,  and 
directing  and  authorizing  the  person 
identified  as  the  official  representative 
of  the  applicant  to  act  in  connection 
with  the  application  and  to  provide 
such  additional  information  as  may  be 
required. 

3.  Sponsor  Fund  Availability 

It  has  sufficient  funds  available  for 
that  portion  of  the  project  costs  which 
are  not  to  be  paid  by  the  United  States. 

4.  Preserving  Rights  and  Powers 

It  will  not  take  or  permit  any  action 
which  would  operate  to  deprive  it  of 
any  of  the  rights  and  powers  necessary 
to  perform  any  or  nil  of  the  terms, 
conditions,  and  assurances  in  the  grant 
agreement  without  the  written  approval 
of  the  Secretary. 

5.  Consistency  With  Local  Plans 

The  project  is  reasonably  consistent 
with  plans  (existing  at  the  time  of 
submission  of  this  application)  of  public 
agencies  in  the  planning  area. 

6.  Accounting  System,  Audit,  and 
Recordkeeping  Requirement 

a.  It  shall  keep  all  project  accounts 
and  records  which  frilly  disclose  the 
amount  and  disposition  by  the  recipient 
of  the  proceeds  of  the  grant,  the  total 
cost  of  the  project  in  connection  with 
which  the  grant  is  given  or  used,  and 
the  amount  and  nature  of  that  portion  of 
the  cost  of  the  project  supplied  by  other 
sources,  and  such  other  financial 


records  pertinent  to  the  project  The 
accounts  and  records  shall  be  kept  in 
accordance  with  an  accounting  system 
that  will  facilitate  an  effective  audit  in 
accordance  with  The  Single  Audit  Act 
of  1984. 

b.  It  shall  make  available  to  the 
Secretary  and  Comptroller  General  of 
the  United  States,  or  any  of  their  duly 
authorized  representatives,  for  the 
purpose  of  audit  and  examination,  any 
books,  documents,  papers,  and  records 
of  the  recipient  that  are  pertinent  to  the 
grant  The  Secretary  may  require  that  an 
appropriate  audit  be  conducted  by  the 
recipient  In  any  case  in  which  an 
independent  audit  is  made  of  the  *• 
accounts  of  a  sponsor  relating  to  the 
disposition  of  the  proceeds  of  a  grant  or 
relating  to  the  project  in  connection 
with  which  the  grant  was  given  or  used, 
it  shall  file  a  certified  copy  of  such  audit 
with  the  Comptroller  General  of  the 
United  States  not  later  than  six  (6) 
months  following  the  close  of  the  fiscal 
year  for  which  the  audit  was  made. 

7.  Planning  Projects 

In  carrying  out  planning  projects: 

a.  It  will  execute  the  project  in 
accordance  with  the  approved  program 
narrative  contained  in  the  project 
application  or  with  modifications 
similarly  approved. 

b.  It  will  furnish  the  Secretary  with 
such  periodic  reports  as  required 
pertaining  to  the  planning  project  and 
planning  work  activities. 

c.  It  will  include  in  all  published 
material  prepared  in  connection  with 
the  planning  project  a  notice  that  the 
material  was  prepared  under  a  grant 
provided  by  the  United  States. 

d.  It  will  make  such  material  available 
for  examination  by  the  public,  and 
agrees  that  no  material  prepared  with 
funds  under  this  project  shall  be  subject 
to  copyright  in  the  United  States  or  any 
other  country. 

e.  It  will  give  the  Secretary 
unrestricted  authority  to  publish, 
disclose,  distribute,  and  otherwise  use 
any  of  the  material  prepared  in 
connection  with  this  grant 

f.  It  will  grant  the  Secretary  the  right 
to  disapprove  the  Sponsor’s 
employment  of  specific  consultants  and 
their  subcontractors  to  do  all  or  any  part 
of  this  project  as  well  as  the  right  to 
disapprove  the  proposed  scope  and  cost 
of  professional  services. 

g.  It  will  grant  the  Secretary  the  right 
to  disapprove  the  use  of  the  sponsor’s 
employees  to  do  all  or  any  part  of  the 
project 

h.  It  understands  and  agrees  that  the 
Secretary’s  approval  of  this  project  grant 
or  the  Secretary’s  approval  of  any 
planning  material  de  veloped  as  part  of 
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this  grant  does  not  mean  constitute  or 
imply  any  assurance  or  commitment  on 
the  part  of  the  Secretary  to  approve  any 
pending  or  future  application  for  a 
Federal  airport  grant. 

8.  Reports  and  Inspections 

It  will  submit  to  the  Secretary  such 
annual  or  special  financial  and 
operations  reports  as  the  Secretary  may 
reasonably  request. 

9.  Civil  Rights 

It  will  comply  with  such  rules  as  are 
promulgated  to  assure  that  no  person 
shall,  on  the  grounds  of  race,  creed, 
color,  national  origin,  sex,  age,  or 
handicap  be  excluded  from 
participating  in  any  activity  conducted 
with  or  benefiting  from  funds  received 
from  this  grant  This  assurance  obligates 
the  sponsor  for  the  period  during  which 
Federal  financial  assistance  is  extended 
to  the  program. 

10.  Engineering  and  Design  Services 

It  will  award  each  contract,  or  sub¬ 
contract  for  planning  studies,  feasibility 
studies,  or  related  services  with  respect 
to  the  project  in  the  same  maimer  as  a 
contract  for  architectural  and 
engineering  services  is  negotiated  under 
TiUe  IX  of  the  Federal  Property  and 
Administrative  Services  Act  of  1949  or 
an  equivalent  qualifications-based 
requirement  prescribed  for  or  by  the 
sponsor. 

11.  Foreign  Market  Restrictions 

It  will  not  allow  funds  provided 
under  this  grant  to  be  used  to  fund  any 
project  which  uses  any  product  or 
service  of  a  foreign  country  during  the 
period  in  which  such  foreign  country  is 
listed  by  the  United  States  Trade 
Representative  as  denying  fair  and 
equitable  market  opportunities  for 
products  and  suppliers  of  the  United 
States  in  procurement  and  construction. 

12.  Policies,  Standards,  and 
Specifications 

It  will  carry  out  the  project  in 
accordance  with  policies,  standards, 
and  specifications  approved  by  the 
Secretary. 

Appendix  3 — Assurances 

Nonairport  Sponsors  Undertaking  Noise 
Compatibility  Program  Projects 

A.  General 

1.  These  assurances  shall  be  complied 
with  in  the  performance  of  grant 
agreements  for  noise  compatibility 
projects  undertaken  by  sponsors  who 
are  not  proprietors  of  the  airport  which 
is  the  subject  of  the  noise  compatibility 
program. 


2.  These  assurances  are  required  to  be 
submitted  as  part  of  the  project 
application  by  sponsors  requesting 
funds  under  the  provisions  of  Title  49, 
U.S.C.,  subtitle  VII,  as  amended. 
Sponsors  are  units  of  local  government 
in  the  areas  around  the  airport  which  is 
the  subject  of  the  noise  compatibility 
program. 

3.  Upon  acceptance  of  the  grant  offer 
by  the  sponsor,  these  assurances  are 
incorporated  in  and  become  part  of  the 
grant  agreement. 

B.  Duration 

The  terms,  conditions,  and 
assurances,  of  the  grant  agreement  shall 
remain  in  full  force  and  effect 
throughout  the  useful  life  of  the 
facilities  developed  or  equipment 
acquired  or  throughout  the  useful  life  of 
the  items  installed  under  the  project, 
but  in  any  event  not  to  exceed  twenty 
(20)  years  from  the  date  of  the 
acceptance  of  a  grant  offer  of  Federal 
funds  for  the  project.  However,  there 
shall  be  no  time  limit  on  the  duration 
of  the  terms,  conditions,  and  assurances 
with  respect  to  real  property  acquired 
with  Federal  funds.  Furthermore,  the 
duration  of  the  Civil  Rights  assurance 
shall  be  as  specified  in  the  assurance. 

C.  Sponsor  Certification 

The  sponsor  hereby  assures  and 
certifies,  with  respect  to  this  grant  that: 

1.  General  Federal  Requirements 

It  will  comply  with  all  applicable 
Federal  laws,  regulations,  executive 
orders,  policies,  guidelines  and 
requirements  as  they  relate  to  the 
application,  acceptance,  and  use  of 
Federal  funds  for  this  project  including 
but  not  limited  to  the  following: 

Federal  Legislation 

a.  Title  49,  U.S.C.,  subtitle  VII,  as 
amended. 

b.  Davis-Bacon  Act— 40  U.S.C.  276(a). 
et  seq. 

c.  Federal  Fair  Labor  Standards  Act — 
29  U.S.C.  201  et  seq. 

d.  Hatch  Act — 5  U.S.C.  1501,  et  seq. 

e.  Uniform  Relocation  Assistance  and 
Real  Property  Acquisition  Policies  Act 
of  1970—42  U.S.C.  4601,  et  seq. 

f.  National  Historic  Preservation  Act 
of  1966— Section  106—16  U.S.C.  470(f). 

g.  Archeological  and  Historic 
Preservation  Act  of  1974 — 469  through 
469c. 

h.  Native  American  Grave 
Repatriation  Act — 25  U.S.C.  Section 
3001,  etseq. 

i.  Clean  Air  Act,  P.L.  90-148,  as 
amended. 

j.  Coastal  Zone  Management  Act,  P.L. 
93-205,  as  amended. 


,  k.  Flood  Disaster  Protection  Act  of 
1973— Section  102(a)-42  U.S.C.  4012a. 

l.  Title  49,  U.S.C.,  Section  303, 

(formerly  known  as  Section  4(f)). 

m.  Rehabilitation  Act  of  1973 — 29 
U.S.C.  794. 

n.  Civil  Rights  Act  of  1964 — Title  VI — 
42  U.S.C.  2000d  through  d-4. 

•o.  Age  Discrimination  Act  of  1975— 

42  U.S.C.  6101,  et  seq. 

p.  American  Indian  Religious 
Freedom  Act,  P.L.  95-341, 

q.  Architectural  Barriers  Act  of  1968 — 
U.S.C.  4151,  et  seq. 

r.  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978 — Section  403 — 42  U.S.C. 
8373. 

s.  Contract  Work  Hours  and  Safety 
Standards  Act— 40  U.S.C.  327,  et  seq. 

L  Copeland  Antikickback  Act — 18 
U.S.C.  874. 

u.  National  Environmental  Policy  Act 
of  1969—42  U.S.C.  4321,  et  seq. 

v.  Wild  and  Scenic  Rivers  Act,  P.L. 
90-542,  as  amended. 

w.  Single  Audit  Act  of  1984 — 31 
U.S.C.  7501,  et  seq. 

x.  Drug-Free  Workplace  Act  of  1998 — 
41  U.S.C.  702  through  706. 

Executive  Orders 

Executive  Order  11246 — Equal 
Employment  Opportunity 
Executive  Order  11990 — Protection  of 
Wetlands 

Executive  Order  11998 — FloodPlain 
Management 
Executive  Order  12372 — 
Intergovernmental  Review  of  Federal 
Programs. 

Executive  Order  12699 — Seismic  Safety 
of  Federal  and  Federally  Assisted 
New  Building  Construction 
Executive  Order  12898 — Environmental 
Justice 

Federal  Regulations 

a.  14  CFR  Part  13 — Investigative  and 
Enforcement  Procedures. 

b.  14  CFR  Part  16 — Rules  of  Practice 
For  Federally  Assisted  Airport 
Enforcement  Proceedings. 

c.  14  CFR  Part  150 — Airport  noise 
compatibility  planning. 

d.  20  CFR  Part  1 — Procedures  for 
predetermination  of  wage  rates. 

e.  29  CFR  Part  3 — Contractors  and 
subcontractors  on  public  building  or 
public  work  financed  in  whole  or  part 
by  loans  or  grants  from  the  United 
States. 

f.  29  CFR  Part  5 — Labor  standards 
provisions  applicable  to  contracts 
covering  federally  financed  and  assisted 
construction. 

g.  41  CFR  Part  60 — Office  of  Federal 
contract  compliance  programs,  equal 
employment  opportunity,  Department  of 
Labor  (Federal  and  federally-assisted 
contracting  requirements). 
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h.  49  CFR  Part  18 — Uniform 
administrative  requirements  for  grants 
and  cooperative  agreements  to  state  and 
local  governments. 

i.  49  CFR  Part  20 — New  restrictions 
on  lobbying. 

j.  49  CFR  Part  21 — Nondiscrimination 
in  federally-assisted  programs  of  the 
Department  of  Transportation — 
effectuation  of  Title  VI  to  the  Civil 
Rights  Act  of  1964. 

k.  49  CFR  Part  23 — Participation  of 
minority  business  enterprise  in 
Department  of  Transportation  programs. 

l.  49  CFR  Part  24 — Uniform  relocation 
assistance  and  real  property  acquisition 
regulation  for  Federal  and  federally 
assisted  programs. 

m.  49  CFR  Part  27 — Non- 
Discrimination  on  the  basis  of  handicap 
in  programs  and  activities  receiving  or 
benefiting  from  Federal  financial 
assistance. 

n.  49  CFR  Part  29 — Govemmentwide 
debarment  and  suspension  (non¬ 
procurement)  and  govemmentwide 
requirements  for  drug-free  workplace 
(grants). 

o.  49  CFR  Part  30 — Denial  of  public 
work  contracts  to  suppliers  of  goods  and 
services  of  countries  that  deny 
procurement  market  access  to  U.S. 
contractors. 

p.  49  CFR  Part  41 — Seismic  safety  of 
Federal  and  federally  assisted  or 
regulated  new  building  construction. 

Office  of  Management  and  Budget 
Circulars 

a.  A-87 — Cost  Principles  Applicable 
to  Grants  and  Contracts  with  State  and 
Local  Governments. 

b.  A-128 — Audits  of  State  and  Local 
'Governments. 

Specific  assurances  required  to  be 
included  in  grant  agreements  by  any  of 
the  above  laws,  regulations  or  circulars 
are  incorporated  by  reference  in  the 
grant  agreement. 

2.  Responsibility  and  Authority  of  the 
Sponsor 

It  has  legal  authority  to  apply  for  the 
grant,  and  to  finance  and  carry  out  the 
proposed  project;  that  a  resolution, 
motion,  or  similar  action  has  been  duly 
adopted  or  passed  as  an  official  act  of 
the  applicant’s  governing  body 
authorizing  the  filing  of  the  application, 
including  all  understandings  and 
assurances  contained  therein,  and 
directing  and  authorizing  the  person 
identified  as  the  official  representative 
of  the  applicant  to  act  in  connection 
with  the  application  and  to  provide 
such  additional  information  as  may  be 
required. 


3.  Sponsor  Fund  Availability 

a.  It  has  sufficient  funds  available  for 
that  portion  of  the  project  costs  which 
are  not  to  be  paid  by  the  United  States. 

b.  It  has  sufficient  funds  available  to 
ensure  operation  and  maintenance  of 
items  funded  under  the  grant  agreement 
which  it  will  own  or  control. 

4.  Good  Title 

For  projects  to  be  carried  out  on  the 
property  of  the  sponsor,  it  holds  good 
title  satisfactory  to  the  Secretary  to  that 
portion  of  the  property  upon  which 
Federal  funds  will  be  expended  or  will 
give  assurance  to  the  Secretary  that  good 
title  will  be  obtained. 

5.  Preserving  Rights  and  Powers 

a.  It  will  not  enter  into  any 
transaction,  or  take  or  permit  any  action 
which  would  operate  to  deprive  it  of 
any  of  the  rights  and  powers  necessary 
to  perform  any  or  all  of  the  terms, 
conditions,  and  assurances  in  the  grant 
agreement  without  the  written  approval 
of  the  Secretary,  and  will  act  to  acquire, 
extinguish,  or  modify  any  outstanding 
rights  or  claims  of  right  of  others  which 
would  interfere  with  such  performance 
by  the  sponsor.  This  shall  be  done  in  a 
manner  acceptable  to  the  Secretary. 

b.  It  will  not  sell,  lease,  encumber,  or 
otherwise  transfer  or  dispose  of  any  part 
of  its  title  or  other  interests  in  the 
property,  for  which  it  holds  good  title 
and  upon  which  Federal  funds  have 
been  expended,  for  the  duration  of  the 
terms,  conditions,  and  assurances  in  the 
grant  agreement,  without  approval  by 
the  Secretary.  If  the  transferee  is  found 
by  the  Secretary  to  be  eligible  under 
Title  49,  United  States  Code,  to  assume 
the  obligations  of  the  grant  agreement 
and  to  have  the  power,  authority,  and 
financial  resources  to  carry  out  all  such 
obligations,  the  sponsor  shall  insert  in 
the  contract  or  document  transferring  or 
disposing  of  the  sponsor’s  interest,  and 
making  binding  upon  the  transferee,  all 
of  the  terms,  conditions  and  assurances 
contained  in  this  grant  agreement. 

c.  For  all  noise  compatibility  projects 
which  are  to  be  carried  out  by  another 
unit  of  local  government  or  are  on 
property  owned  by  a  unit  of  local 
government  other  than  the  sponsor,  it 
will  enter  into  an  agreement  with  that 
governmental  unit.  Except  as  otherwise 
specified  by  the  Secretary,  that 
agreement  shall  obligate  that 
governmental  unit  to  the  same  terms, 
conditions,  and  assurances  that  would 
be  applicable  to  it  if  it  applied  directly 
to  the  FAA  for  a  grant  to  undertake  the 
noise  compatibility  project.  That 
agreement  and  changes  thereto  must  be 
approved  in  advance  by  the  Secretary. 


d.  For  noise  compatibility  projects  to 
be  carried  out  on  privately  owned 
property,  it  will  enter  into  an  agreement 
with  the  owner  of  that  property  which 
includes  provisions  specified  by  the 
Secretary. 

6.  Consistency  With  Local  Plans 

The  project  is  reasonably  consistent 
with  plans  (existing  at  the  time  of 
submission  of  this  application)  of  public 
agencies  that  are  authorized  by  the  State 
in  which  the  project  is  located  to  plan 
for  the  development  of  the  area 
surrounding  the  airport.  For  noise 
compatibility  projects  to  be  carried  out 
on  property  which  is  not  owned  by  the 
sponsor  and  which  is  under  the  land 
use  control  or  authority  of  a  public 
agency  other  than  the  sponsor,  the 
sponsor  shall  obtain  from  each  agency  a 
written  declaration  that  such  an  agency 
supports  the  project  and  the  project  is 
reasonably  consistent  with  the  agency’s 
plans  regarding  the  property. 

7.  Consideration  of  Local  Interest 

It  has  give  fair  consideration  to  the 
interest  of  communities  in  or  near 
which  the  project  may  be  located. 

8.  Accounting  System,  Audit,  and 
Recordkeeping  Requirements 

a.  It  shall  keep  all  project  accounts 
and  records  which  folly  disclose  the 
amount  and  disposition  by  the  recipient 
of  the  proceeds  of  the  grant,  the  total 
cost  of  the  project  in  connection  with 
which  the  grant  is  given  or  used,  and 
the  amount  or  nature  of  that  portion  of 
the  cost  of  the  project  supplied  by  other 
sources,  and  such  other  financial 
records  pertinent  to  the  project  The 
accounts  and  records  should  be  kept  in 
accordance  with  an  accounting  system 
that  will  facilitate  an  effective  audit  in 
accordance  with  the  Single  Audit  Act  of 
1984. 

b.  It  shall  make  available  to  the 
Secretary  and  the  Comptroller  General 
of  the  United  States,  or  any  of  their  duly 
authorized  representatives,  for  the 
purpose  of  audit  and  examination,  any 
books,  documents,  papers,  and  records 
of  the  recipient  that  are  pertinent  to  the 
grant  The  Secretary  may  require  that  an 
appropriate  audit  be  conducted  by  a 
recipient  In  any  case  in  which  an 
independent  audit  is  made  of  the 
accounts  of  a  sponsor  relating  to  the 
disposition  of  the  proceeds  of  a  grant  or 
relating  to  the  project  in  connection 
with  which  the  grant  was  given  or  used, 
it  shall  file  a  certified  copy  of  such  audit 
with  the  Comptroller  General  no  later 
than  six  (6)  months  following  the  close 
of  the  fiscal  year  for  which  the  audit 
was  conducted. 
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9.  Minimum  Wage  Rates  k 

It  shall  include,  in  all  contracts  in 
excess  of  $2,000  for  work  on  any 
projects  funded  under  the  grant 
agreement  which  involve  labor, 
provisions  establishing  minimum  rates 
of  wages,  to  be  predetermined  by  the 
Secretary  of  Labor,  in  accordance  with 
the  Davis-Bacon  Act,  as  amended  (40 
U.S.C.  276a-276a-5),  which  contractors 
shall  pay  to  skilled  and  unskilled  labor, 
and  such  minimum  rates  shall  be  stated 
in  the  invitation  for  bids  and  shall  be 
included  in  proposals  or  bids  for  the 
work. 

10.  Veteran’s  Preference 

It  shall  include,  in  all  contracts  for 
work  on  any  project  funded  under  the 
grant  agreement  which  involve  labor, 
such  provisions  as  are  necessary  to 
insure  that,  in  the  employment  of  labor 
(except  in  administrative,  executive, 
and  supervisory  positions),  preference 
shall  be  given  to  veterans  of  the  Vietnam 
era  and  disabled  veterans  as  defined  in 
Section  47117  of  Title  49,  United  States 
Code.  However,  this  preference  shall 
apply  only  where  the  individuals  are 
available  and  qualified  to  perform  the 
work  to  which  the  employment  relates. 

1 1 .  Conformity  to  Plans  and 
Specifications 

It  will  execute  the  project  subject  to 
plans,  specifications,  and  schedules 
approved  by  the  Secretary.  Such  plans, 
specifications,  and  schedules  shall  be 
submitted  to  the  Secretary  prior  to 
commencement  of  site  preparation, 
construction,  or  other  performance 
under  this  grant  agreement,  and,  upon 
approval  by  the  Secretary,  shall  be 
incorporated  into  this  grant  agreement. 
Any  modifications  to  the  approved 
plans,  specifications,  and  schedules 
shall  also  be  subject  to  approval  by  the 
Secretary  and  incorporation  into  the 
grant  agreement. 

12.  Construction  Inspection  and 
Approval 

It  will  provide  and  maintain 
competent  technical  supervision  at  the 
construction  site  throughout  the  project 
to  assure  that  the  work  conforms  with 
the  plans,  specifications,  and  schedules 
approved  by  the  Secretary  for  the 
project.  It  shall  subject  the  construction 
work  on  any  project  contained  in  an 
approved  project  application  to 
inspection  and  approval  by  the 
Secretary  and  such  work  shall  be  in 
accordance  with  regulations  and 
procedures  prescribed  by  the  Secretary. 
Such  regulations  and  procedures  shall 
require  such  cost  and  progress  reporting 
by  the  sponsor  or  sponsors  of  such 


project  as  the  Secretary  shall  deem 
necessary. 

13.  Operation  and  Maintenance 

It  will  suitably  operate  and  maintain 
noise  program  implementation  items 
that  it  owns  or  controls  upon  which 
Federal  funds  have  been  expended. 

14.  Hazard  Prevention 

It  will  protect  such  terminal  airspace 
as  is  required  to  protect  instrument  and 
visual  operations  to  the  airport 
(including  established  minimum  flight 
altitudes)  by  preventing  the 
establishment  or  creation  of  future 
airport  hazards  on  property  owned  or 
controlled  by  it  or  over  which  it  has 
land  use  jurisdiction. 

15.  Compatible  Land  Use 

It  will  take  appropriate  action, 
including  the  adoption  of  zoning  laws, 
to  the  extent  reasonable,  to  restrict  the 
use  of  land  adjacent  to  or  in  the 
immediate  vicinity  of  the  airport  to 
activities  and  purposes  compatible  with 
normal  airport  operations,  including 
landing  and  takeoff  of  aircraft.  In 
addition,  it  will  not  cause  or  permit  any 
change  in  land  use,  within  its 
jurisdiction  that  will  reduce  the 
compatibility,  with  respect  to  the 
airport,  of  the  noise  compatibility 
measures  upon  which  Federal  funds 
have  been  expended. 

16.  Reports  and  Inspections 

It  will  submit  to  the  Secretary  such 
annual  or  special  financial  and 
operations  reports  as  the  Secretary  may 
reasonably  request.  It  will  also  make 
records  and  documents  relating  to  the 
project,  and  continued  compliance  with 
the  terms,  conditions,  and  assurances  of 
the  grant  agreement  including  deeds, 
leases,  agreements,  regulations,  and 
other  instruments,  available  for 
inspection  by  any  duly  authorized  agent 
of  the  Secretary  upon  reasonable 
request. 

17.  Civil  Rights 

It  will  comply  with  such  rules  as  are 
promulgated,  to  ensure  that  no  person 
shall,  on  the  grounds  of  race,  creed, 
color,  national  origin,  sex,  age,  or 
handicap,  be  excluded  from 
participating  in  any  activity  conducted 
with  or  benefiting  from  funds  received 
from  this  grant.  This  assurance  obligates 
the  sponsor  for  the  period  during  which 
Federal  financial  assistance  is  extended 
to  the  program,  except  where  Federal 
financial  assistance  is  to  provide,  or  is 
in  the  form  of  personal  property  or  real 
property  interest  therein,  or  structures 
or  improvements  thereon,  in  which  case 
the  assurance  obligates  the  sponsor  or 


any  transferee  for  the  longer  of  the  * 
following  periods:  (a)  the  period  during 
which  the  property  is  used  for  a  purpose 
for  which  Federal  financial  assistance  is 
extended,  or  for  another  purpose 
involving  the  provision  of  similar 
services  or  benefits  or  (b)  the  period 
during  which  the  sponsor  retains 
ownership  or  possession  of  the 
property. 

18.  Engineering  and  Design  Services 

It  will  award  each  contract  or 
subcontract  for  program  management, 
construction  management,  planning 
studies,  feasibility  studies,  architectural 
services,  preliminary  engineering, 
design,  surveying,  mapping,  dr  related 
services  with  respect  to  the  project  in 
the  same  manner  as  a  contract  for 
architectural  and  engineering  services  as 
negotiated  under  Tide  EX  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949  or  an  equivalent 
qualifications-based  requirement 
prescribed  for  or  by  the  sponsor. 

19.  Foreign  Market  Restrictions 

It  will  not  allow  funds  provided 
under  this  grant  to  be  used  to  fund  any 
project  which  uses  any  product  or 
service  of  a  foreign  country  during  the 
period  in  which  such  foreign  country  is 
listed  by  the  United  States  Trade 
Representative  as  denying  fair  and 
equitable  market  opportunities  for 
products  and  suppliers  of  the  United 
States  in  procurement  and  construction. 

20.  Disposal  of  Land 

a.  For  land  purchased  under  a  grant 
for  airport  noise  compatibility  purposes, 
it  will  dispose  of  the  land,  when  the 
land  is  no  longer  needed  for  such 
purposes,  at  fair  market  value,  at  the 
earliest  practicable  time.  That  portion  of 
the  proceeds  of  such  disposition  which 
is  proportionate  to  the  United  States’ 
share  of  acquisition  of  such  land  will,  at 
the  discretion  of  the  Secretary,  (1)  be 
paid  to  the  Secretary  for  deposit  in  the 
Trust  Fund,  or  (2)  be  reinvested  in  an 
approved  noise  compatibility  project  as 
prescribed  by  the  Secretary. 

b.  Disposition  of  such  land  under  (a) 
will  be  subject  to  the  retention  or 
reservation  of  any  interest  or  right 
therein  necessary  to  ensure  that  such 
land  will  only  be  used  for  purposes 
which  are  compatible  with  noise  levels 
associated  with  operation  of  the  airport. 

21.  Relocation  and  Real  Property 
Acquisition 

(1)  It  will  be  guided  in  acquiring  real 
property,  to  the  greatest  extent 
practicable  under  State  law,  by  the  land 
acquisition  policies  in  Subpart  B  of  49 
CFR  Part  24  and  will  pay  or  reimburse 
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property  owners  for  necessary  expenses 
as  specified  in  Subpart  B.  (2)  It  will 
provide  a  relocation  assistance  program 
offering  the  services  described  in 
Subpart  C  and  fair  and  reasonable 
relocation  payments  and  assistance  to 
displaced  persons  as  required  in 
Subparts  D  and  E  of  49  CFR  Part  24.  (3) 
It  will  make  available  within  a 
reasonable  period  of  time  prior  to 
displacement  comparable  replacement 
dwellings  to  displaced  persons  in 
accordance  with  Subpart  E  of  49  CFR 
Part  24. 

[FR  Doc.  97-14316  Filed  5-30-97;  8:45  am] 
BILLING  CODE  4810-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

[RTCA,  Inc.;  Joint  Special  Committee  181/ 
EUROCAE  Working  Group  13] 

Standards  of  Navigation  Performance 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 

L.  92-463,  5  U.S.C.,  Appendix  2),  notice 
is  hereby  given  for  Joint  Special 
Committee  181/  EUROCAE  Working 
Group  (WG)  13  meeting  to  be  held  June 
16-20, 1997,  starting  at  9:00  a.m.  The 
meeting  will  be  held  at  the  Am  way 
Grand  Plaza  Hotel,  Grand  Rapids, 
Michigan:  (616)  776-6450  (phone);  (616) 
776-6489  (fax).  The  host  point  of 
contact  is  Mr.  Mike  Cramer  of  Smiths 
Industries:  (616)  241-7542  (phone); 

(616)  241-7861  (fax); 
cramer _ mike@si.com  (E-mail). 

The  agenda  will  include  the 
following:  Monday,  June  16,  and 
Tuesday,  June  17, 9:00  a.m.-5:00  p.m.. 
Working  Group  (WG)  Sessions:  WG-1, 
Working  Papers  Review;  WG— 2,  DO- 
201A  Restructure  and  Review;  WG-3, 
DO-200A  Final  Preparation. 
Wednesday,  June  18,  9:00  a.m.-5:00 
p.m.,  Full  Committee:  Final  Review 
DO-201  A.  Thursday,  June  19, 9:00  - 
a.m.-12:00  noon.  Full  Committee:  Final 
Review  DO-201A.  Friday,  June  20,  Full 
Committee:  8:30  a.m.-12:00  noon,  Final 
Review  DO-201A;  1:00  p.m.-2:30  p.m.. 
Closing  Plenary  Session:  (1)  Review  and 
Approval  of  Minutes  of  Previous 
Meeting;  (2)  Working  Group  Reports;  (3) 
Chairman’s  Remarks;  (4)  Old  Business; 
(5)  New  Business;  (6)  Adjourn. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
N.W.,  Suite  1020,  Washington,  D.C. 


20036;  (202)  833-9339  (phone);  (202) 
833-9434  (fax);  or  http://www.rtca.org 
(web  site).  Members  of  the  public  may 
present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC,  on  May  27, 
1997. 

Janice  L.  Peters, 

Designated  Official. 

(FR  Doc.  97-14314  Filed  5-30-97;  8:45  am] 
BIUJNQ  CODE  491IM3-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

[RTCA,  Inc.;  Special  Committee  192] 

National  Airspace  Review  Planning 
and  Analysis 

Pursuant  to  section  10(a)  (2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C.,  Appendix  2),  notice 
is  hereby  given  for  the  Special 
Committee  192  meeting  to  be  held  June 
18-19, 1997,  starting  at  9:00  a.m.  The 
meeting  will  be  held  at  RTCA,  1140 
Connecticut  Avenue,  NW,  Suite  1020, 
Washington,  DC  20036. 

The  agenda  will  be  as  follows:  (1) 
Chairman’s  Introductory  Remarks;  (2) 
Approval  of  Proposed  Meeting  Agenda; 
(3)  Review  and  Approval  of  Minutes  of 
the  Previous  Meeting;  (4)  Report  from 
Design  and  Infrastructure  Work  Group; 
(5)  Report  from  Modeling  and 
Measurement  Work  Group;  (6)  Other 
Business;  (7)  Set  Agenda  for  Next 
Meeting;  (8)  Date  and  Place  of  Next 
Meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
N.W.,  Suite  1020,  Washington,  DC 
20036;  (202)  833-9339  (phone);  (202) 
833-9434  (&x);  or  http://www.rtca.org 
(web  site).  Members  of  the  public  may 
present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC,  on  May  27, 
1997. 

Janice  L.  Peters, 

Designated  Official. 

[FR  Doc.  97-14315  Filed  5-30-97;  8:45  am] 
BILUNQ  COOE  4910-1S-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

[FHWA  Docket  No.  97-2525] 

Notice  of  Request  for  Renewal  of  an 
Existing  Information  Collection 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  In  accordance  with  the 
requirement  of  section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
this  notice  announces  the  intention  of 
the  FHWA  to  request  the  Office  of 
Management  and  Budget  (OMB)  to 
renew  the  information  collection  that 
documents  a  railroad’s  cost  of  labor, 
materials,  supplies,  and  equipment 
incurred  when  undertaking  Federal-aid 
highway  projects. 

DATES:  Comments  must  be  submitted  on 
or  before  August  1, 1997. 

ADDRESSES:  All  signed,  written 
comments  should  refer  to  the  docket 
number  that  appears  in  the  heading  of 
this  document  and  must  be  submitted  to 
the  Docket  Clerk,  U.S.  DOT  Dockets, 
Room  PI— 401, 400  Seventh  Street,  SW., 
Washington,  DC  20590-0001.  All 
comments  received  will  be  available  for 
examination  at  the  above  address 
between  10:00  a.m.  and  5:00  p.m.,  e.t., 
Monday  through  Friday,  except  Federal 
holidays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  postcard/envelope. 

Interested  parties  are  invited  to  send 
comments  regarding  any  aspect  of  this 
information  collection,  including,  but 
not  limited  to:  (1)  The  necessity  and 
utility  of  the  information  collection  for 
the  proper  performance  of  the  functions 
of  the  FHWA;  (2)  the  accuracy  of  the 
estimated  burden;  (3)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
collected  information;  and  (4)  ways  to 
minimize  the  collection  burden  without 
reducing  the  quality  of  the  collected 
information.  Comments  submitted  in 
response  to  this  notice  will  be 
summarized  and/or  included  in  the 
request  for  OMB  renewal  of  this 
information  collection. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  C.  Winans,  Office  of  Engineering, 
(202)  366-4656,  Federal  Highway 
Administration,  Department  of 
Transportation,  400  Seventh  Street, 

SW.,  Washington,  DC  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
e.t.,  Monday  through  Friday,  except 
Federal  holidays. 
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SUPPLEMENTARY  INFORMATION: 

Title:  Developing  and  Recording  Costs 
for  Railroad  Adjustments. 

OMB  Number:  2125-0521. 

Background:  Under  the  provisions  of 
23  U.S.C.  130  and  23  U.S.C.  101(a), 
Federal-aid  highway  funds  may  be  used 
to  reimburse  State  highway  agencies 
when  they  have  paid  for  the  cost  of 
projects  that  eliminate  hazards  at 
railroad/highway  crossings  or  that 
adjust  railroad  facilities  to  accommodate 
the  construction  of  highway  projects. 
Section  121  of  Title  23  establishes  the 
general  principle  that  when  Federal-aid 
highway  funds  are  being  used  to 
reimburse  State  highway  agencies  for 
construction  costs.  Federal  payment 
shall  be  based  on  costs  incurred. 

FHWA  regulation,  23  CFR  Part  140, 
subpart  I  requires  that  each  railroad 
company  be  able  to  document  its  costs 
or  expenses  for  adjusting  its  facilities. 
Each  railroad  company  is  required  to 
have  a  system  of  recording  labor, 
materials  supplies  and  equipment  costs 
incurred  when  undertaking  necessary 
railroad  work.  This  record  of  costs  forms 
the  basis  for  payment  by  the  State 
highway  agency  to  the  railroad  company 
and,  in  turn,  FHWA  reimburses  the 
State  for  its  payment  to  the  railroad. 

Respondents:  Railroad  Companies. 

Estimated  Annual  Burden  on 
Respondents:  It  is  estimated  that  the 
recording  of  railroad  costs  incurred  on 
a  typical  adjustment  takes  16  hours. 

Estimated  Total  Annual  Burden: 
36,800  hours. 

Frequency:  Records  must  be  kept  for 
all  projects  designated  for 
reimbursement  with  Federal-aid 
highway  funds.  Railroads  are  required 
to  maintain  records  of  costs  for  3  years 
after  final  payment  is  received. 

Authority:  23  U.S.C.  101(a),  121,  and  130; 
23  CFR  140,  subpart  I  and  646. 

Issued  on:  April  23, 1997. 

Georgs  S.  Moore, 

Associate  Administrator  for  Administration. 
(FR  Doc.  97-14232  Filed  5-30-97;  8:45  ami 

BUJNG  CODE  4010-22-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
Petition  for  Waiver  of  Compliance 

In  accordance  with  Part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety 
standards.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 


involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner’s 
arguments  in  favor  of  relief. 

Arkansas-Oklahoma  Railroad 
Company 

(Waiver  Petition  Docket  Number  RSGM  96- 
10) 

The  Arkansas-Oklahoma  Railroad 
Company  (AOK)  seeks  a  permanent 
waiver  of  compliance  from  49  CFR  Part 
223.13  (a)  &  (b),  Requirements  for 
existing  cabooses,  for  its  caboose,  AOK- 
17001.  Presently,  automotive  type  safety 
glass  has  been  used  to  replace  the 
forward  facing  and  side  facing  top 
windows.  The  lower  windows  meet 
FRA  requirements.  AOK-17001  will  be 
used  in  captive  service  between 
McAllester,  Oklahoma,  and  Howe, 
Oklahoma,  a  distance  of  70  miles  for 
special  moves  and  training  purposes. 
Present  method  of  operation  is  by  track 
warrant  with  a  maximum  allowable 
speed  of  25  mph  two  to  three  times  per 
week.  AOK  requests  this  waiver  because 
of  its  inability  to  obtain  replacement 
glazing  due  to  unavailability. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  [e.g..  Waiver 
Petition  Docket  Number  RSGM  96-10] 
and  must  be  submitted  in  triplicate  to 
the  Docket  Clerk,  Office  of  Chief 
Counsel,  FRA,  Nassif  Building,  400 
Seventh  Street,  S.W.,  Washington,  D.C. 
20590.  Communications  received  within 
45  days  of  the  date  of  this  notice  will 
be  considered  by  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9:00  a.m.-5:00  p.m.)  at 
FRA’s  temporary  docket  room  located  at 
1120  Vermont  Avenue,  N.W.,  Room 
7051,  Washington,  D.C.  20005. 

Issued  in  Washington,  D.C.  on  May  20, 
1997. 

Grady  C.  Co  then,  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 

(FR  Doc.  97-14242  Filed  5-30-97;  8:45  am] 

BILUNQ  CODE  4910~0*~P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
Petition  for  Waiver  of  Compliance 

In  accordance  with  Part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  the  Federal 
safety  laws  and  regulations.  The 
individual  petition  is  described  below, 
including  the  party  seeking  relief,  the 
regulatory  provisions  involved,  the 
nature  of  the  relief  being  requested,  and 
the  petitioner's  arguments  in  favor  of 
relief. 

Indiana  Harbor  Belt  Railroad  Company 

(Waiver  Petition  Docket  Number  H-97-5] 

The  Indiana  Harbor  Belt  Railroad 
Company  (IHB)  seeks  a  waiver  of 
compliance  from  49  CFR  Part  229.131, 
Railroad  Locomotive  Safety  Standards, 
Cabs  and  Cab  Equipment — Sanders. 
Section  229.131  states:  “Except  for  MU 
locomotives,  each  locomotive  shall  be 
equipped  with  operable  sanders  that 
deposit  sand  on  each  rail  in  front  of  the 
first  power  operated  wheel  set  in  the 
direction  of  movement.”  IHB  would  like 
to  remove  sanding  equipment  from 
three  switching  locomotives  to  test  a 
new  technology  adhesion  device.  The 
test  period  would  last  for  one  year.  The 
test  locomotives  would  be  confined  to 
yard  switching  service  and  be 
monitored  daily.  Each  of  the  test 
locomotives  would  be  equipped  with 
four  Centrac  Very  High  Positive  Friction 
(VHPF)  traction  enhancer  devices.  The 
VHPF  traction  enhancer  is  a  solid 
friction  modifier  that  provides 
continuous  treatment  of  the  wheel/rail 
interface  through  spring  loaded  devices. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  [e.g..  Waiver 
Petition  Docket  Number  H-97-5]  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk,  Office  of  Chief  Counsel, 
FRA,  Nassif  Building,  400  Seventh 
Street,  S.W.,  Washington,  D.C.  20590. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
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considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9:00  a.m.-5:00  p.m.)  at 
FRA’s  temporary  docket  room  located  at 
1120  Vermont  Avenue,  N.W.,  Room 
7051 ,  Washington,  D.C.  20005. 

Issued  in  Washington,  D.C.  on  May  20, 

1997. 

Grady  C.  Cothen,  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 

[FR  Doc.  97-14243  Filed  5-30-97;  8:45  am] 
BILLING  CODE  491 0-06-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
Petition  for  Waiver  of  Compliance 

In  accordance  with  Part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety 
standards.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner’s 
arguments  in  favor  of  relief. 

Kiski  Junction  Railroad 

(Waiver  Petition  Docket  Number  RSGM-96- 
11] 

The  Kiski  Junction  Railroad,  a  Class 
III  shortline  railroad  located  in 
Schenley,  Pennsylvania,  seeks  a 
permanent  waiver  of  compliance  with 
the  Safety  Glazing  Standards,  49  CFR 
Section  223.9(a),  certified  glazing,  for  its 
locomotive  KJRR  7135  and  caboose  KJR 
4.  KJRR  7135  is  a  660  horsepower 
locomotive  built  by  ALCO  Products  in 
1944,  designated  Model  Number  S-l, 
and  is  equipped  with  shatterproof  safety 
glazing  in  all  glazing  locations.  Caboose 
KJR  4  was  built  in  1958  and  is  equipped 
with  “Lexan”  in  all  forward,  rearward 
and  side  locations.  The  locomotive  and 
caboose’s  glazing  is  presently  free  of 
breaks  or  cracks  and  has  a  clear 
undistorted  view  of  the  track  forward 
and  rearward.  The  railroad’s  operation 
is  entirely  within  yard  limits  and 
therefore  complies  with  Sections 
223.11(a)  and  223.13(a). 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 


the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

.All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  [e.g..  Waiver 
Petition  Docket  Number  RSGM-96-11] 
and  must  be  submitted  in  triplicate  to 
the  Docket  Clerk,  Office  of  Chief 
Counsel,  FRA,  Nassif  Building,  400 
Seventh  Street,  S.W.,  Washington,  D.C. 
20590.  Communications  received  within 
45  days  of  the  date  of  this  notice  will 
be  considered  by  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  horns  (9:00  a.m. — 5:00  p.m.)  at 
FRA’s  temporary  docket  room  located  at 
1120  Vermont  Avenue,  N.W.,  Room 
7051,  Washington,  D.C.  20005. 

Issued  in  Washington,  D.C.  on  May  20, 
1997. 

Grady  C.  Cothen,  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 

(FR  Doc.  97-14245  Filed  5-30-97;  8:45  am] 

BILLING  CODE  491 0-06-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
Petition  lor  Waiver  of  Compliance 

In  accordance  with  Part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety 
standards.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner’s 
arguments  in  favor  of  relief. 

Metro-North  Railroad 

[Waiver  Petition  Docket  Number  H— 91—4] 

Metro-North  Railroad  (Metro-North) 
seeks  a  permanent  waiver  of  compliance 
from  certain  provisions  of  the  Railroad 
Locomotive  Safety  Standards,  49  CFR 
Section  229.29,  concerning  the  required 
time  intervals  for  cleaning,  repairing, 
and  testing  of  MU  locomotive  brake 
equipment.  Specifically,  Metro-North 
requests  an  extension  of  the  time 
interval  requirements  from  736  days  to 
1104  days.  In  1991,  Metro-North  was 
granted  a  temporary  test  waiver  to 
determine  whether  extending  the  time 


interval  requirements  for  clean,  oil,  test, 
and  stencil  (C-OT&S)  from  736  days  to 
1104  days  on  MU  locomotives  could  be 
accomplished  without  compromising 
brake  system  reliability  and  safety.  The 
test  fleet  consisted  of  92  M-series 
electric  railcars.  During  the  test  period, 
the  cars  were  given  special  operational 
air  brake  testing,  and  all  valves  were 
removed  and  disassembled  for 
inspection.  Metro-North  submitted  a 
comprehensive  report  detailing  the 
results  of  the  inspections  and  tests 
which  were  performed  in  accordance 
with  the  Metro-North  Railroad 
Demonstration  Test  Plan  dated  March 
15, 1991.  Metro-North  concludes  that 
the  successful  test  results  demonstrate 
that  extending  COT&S  to  3  years  on  MU 
locomotives  can  be  accomplished 
without  compromising  brake  and  train/ 
railcar  safety. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g.,  Waiver 
Petition  Docket  Number  H-91-4)  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk,  Office  of  Chief  Counsel, 
FRA,  Nassif  Building,  400  Seventh  , 
Street,  S.W.,  Washington,  D.C.  20590. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9:00  a.m.-5:00  p.m.)  at 
FRA’s  temporary  docket  room  located  at 
1120  Vermont  Avenue,  N.W.,  Room 
7051,  Washington,  D.C.  20005. 

Issued  in  Washington,  D.C  on  May  20, 
1997. 

Grady  C  Cothen,  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 

[FR  Doc.  97-14241  Filed  5-30-97;  8:45  am] 

BILLING  CODE  491 0-06-P 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
Petition  for  Waiver  of  Compliance 

In  accordance  with  Part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety 
standards.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner’s 
arguments  in  favor  of  relief. 

Michigan  Southern  Railroad  Company, 
Incorporated 

[Waiver  Petition  Docket  Number  RSGM— 97- 
1) 

Michigan  Southern  Railroad 
Company,  Incorporated,  seeks  a 
permanent  waiver  of  compliance  horn 
certain  sections  of  49  CFR  Part 
223.11(a),  Safety  Glazing  Standards,  for 
three  locomotives.  The  locomotives, 
LN16,  SW— 8  type,  built  1952  and  placed 
in  service  November  21, 1995;  MS  78, 
an  Alco  S-2,  built  1950  and  placed  in 
service  on  July  25, 1994;  and  7804,  an 
Alco  RS-3,  built  1952  and  placed  in 
service  on  November  14, 1996,  have  had 
no  accidents,  incidents  or  injuries  to 
employees  since  being  placed  in  service. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  [e.g..  Waiver 
Petition  Docket  Number  RSGM-97-1] 
and  must  be  submitted  in  triplicate  to 
the  Docket  Clerk,  Office  of  Chief 
Counsel,  FRA,  Nassif  Building,  400 
Seventh  Street,  S.W.,  Washington,  D.C. 
20590.  Communications  received  within 
45  days  of  the  date  of  this  notice  will 
be  considered  by  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9:00  a.m. — 5:00  p.m.)  at 
FRA’s  temporary  docket  room  located  at 
1120  Vermont  Avenue,  N.W.,  Room 
7051,  Washington,  D.C.  20005. 


Issued  in  Washington,  D.C.  on  May  20, 

1997. 

Grady  C.  Co  then,  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 

[FR  Doc.  97-14246  Filed  5-30-97;  8:45  am) 

BILLING  CODE  4810-06-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
Petition  for  Waiver  of  Compliance 

In  accordance  with  Part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety 
standards.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner’s 
arguments  in  favor  of  relief. 

Northern  Central  Railway, 

Incorporated 

[Waiver  Petition  Docket  Number:  RSGM— 96— 
91 

Northern  Central  Railway, 
Incorporated,  (NCR)  seeks  a  permanent 
waiver  of  compliance  with  the  Safety 
Glazing  Standards,  49  CFR  Part  223.9(a), 
certified  glazing,  for  its  ALCO 
locomotive,  RSD-5,  #1689,  built  in 
1955.  NCR  is  a  Class  III  shortline 
railroad  located  in  New  Freedom, 
Pennsylvania,  which  operates  dinner 
train  passenger  excursions  from  New 
Freedom  to  Hyde  Siding,  approximately 
three  miles  south  of  York,  Pennsylvania. 
Currently,  the  maximum  track  speed  on 
the  line  is  15  mph,  but  most  trains  are 
operated  at  substantially  slower  speeds 
of  3  to  7  mph  for  approximately  three 
days  per  week.  NCR  states  that  its 
primary  purpose  of  operation  is  for 
dinner  train  passenger  excursions  and 
some  potential  freight  service.  No 
vandalism  has  been  reported. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
thd  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  [e.g..  Waiver 
Petition  Docket  Number  RSGM-96-9] 
and  must  be  submitted  in  triplicate  to 


the  Docket  Clerk,  Office  of  Chief 
Counsel,  FRA,  Nassif  Building,  400 
Seventh  Street,  S.W.,  Washington,  D.C. 
20590.  Communications  received  within 
45  days  of  the  date  of  this  notice  will 
be  considered  by  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  horns  (9:00  a.m. — 5:00  p.m.)  at 
FRA’s  temporary  docket  room  located  at 
1120  Vermont  Avenue,  N.W.,  Room 
7051,  Washington,  D.C.  20005. 

Issued  in  Washington,  D.C.  on  May  20, 
1997. 

Grady  C  Cothen,  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 

[FR  Doc.  97-14244  Filed  5-30-97;  8:45  am] 
BILLING  CODE  4910-0S-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
Petition  for  Waiver  of  Compliance 

In  accordance  with  Part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety 
standards.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner’s 
arguments  in  favor  of  relief. 

Southeastern  Pennsylvania 
Transportation  Authority 

[Waiver  Petition  Docket  Number  H-97-2) 

The  Southeastern  Pennsylvania 
Transportation  Authority  (SEPTA)  seeks 
a  waiver  of  compliance  from  certain 
provisions  of  the  Railroad  Locomotive 
Safety  Standards,  49  CFR  Section 
229.29,  for  its  304  MU  locomotives. 
Specifically,  SEPTA  wants  to  extend  the 
required  time  intervals  for  cleaning, 
repairing,  and  testing  of  MU  locomotive 
brake  equipment  from  736  days  to  1104 
days. 

SEPTA  believes  that  granting  this 
waiver  will  in  no  way  diminish  the 
safety  of  its  operations  and  base  its 
opinion  on  the  following  declarations: 

•  All  of  the  major  components  of  (or 
components  virtually  identical  to) 
SEPTA’s  MU  brake  systems  are  being 
used  successfully  with  3  or  4  year  clean, 
oil,  test,  and  stencil  (COT&S)  intervals 
on  the  National  Railroad  Passenger 
Corporation,  New  Jersey  Transit,  and 
freight  railroads. 
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•  The  condition  of  the  internal 
components  of  the  brake  valves  at  the  2 
year  COTfitS  interval  is  excellent 

•  All  of  SEPTA’S  MU  locomotives 
with  air  compressors  are  equipped  with 
air  dryers,  as  are  all  of  its  shop  air 
supplies.  (SEPTA  has  no  yard  air 
plants). 

•  SEPTA’S  MU  fleet  is  confined  to  a 
small  area.  All  air  brake  valves  are 
rebuilt  at  one  location,  and  failures  are 
entered  into  a  computer  tracking  system 
for  monitoring  of  brake  system 
performance  to  aid  in  quick 
identification  of  and  reaction  to  any 
failure  trends. 

•  Testing  recently  completed  by 
Metro-North  Railroad  (Metro-North) 
demonstrating  that  extending  COT&S  to 
1104  days  could  be  accomplished 
without  compromising  brake  system 
reliability  and  safety  was  successful. 
While  SEPTA’s  equipment  is  not 
identical  to  Metro-North’s,  SEPTA  feels 
the  hardware  and  service  requirements 
are  very  similar. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  [e.g..  Waiver 
Petition  Docket  Number  H-97-2]  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk,  Office  of  Chief  Counsel, 
FRA,  Nassif  Building,  400  Seventh 
Street,  S.W.,  Washington,  D.C.  20590. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9:00  a.m.-5:00  p.m.)  at 
FRA’s  temporary  docket  room  located  at 
1120  Vermont  Avenue,  N.W.,  Room 
7051,  Washington,  D.C.  20005. 

Issued  in  Washington,  D.C  on  May  20, 
1997. 

Grady  C.  Cotton,  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development 
[FR  Doc.  97-14247  Filed  5-30-97;  8:45  am] 

eaiMQ  code  wto-es-p 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

Environmental  Impact  Statement  on 
the  Mid-Harlem  Third  Track  Project 
Between  Mount  Vernon  West  and 
Crestwood  Stations,  Westchester 
County,  NY 

AGENCY:  Federal  Transit  Administration 
(DOT). 

ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement. 

SUMMARY:  The  Federal  Transit 
Administration  (FT A)  and  Metro-North 
Commuter  Railroad  Company  (Metro- 
North)  intend  to  prepare  an 
environmental  impact  statement  (EIS), 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (NEPA),  on  a  proposal  by 
Metro-North  to  undertake  transportation 
improvements  to  its  Harlem  Line 
between  Mount  Vernon  West  and 
Crestwood  Stations  (the  “Mid-Harlem 
Third  Track  Project’’  or  the  “Proposed 
Action”).  . 

Metro-North’s  Harlem  Line,  extending 
76.6  miles  from  Grand  Central  Terminal 
in  Manhattan  north  through  the  Bronx, 
Westchester,  Putnam  and  Dutchess 
Counties,  is  the  most  densely  traveled 
line  in  the  Metro-North  system.  Metro- 
North  is  fast  approaching  capacity  on 
the  entire  Harlem  Line  due  to  capacity 
constraints  in  the  mid-Harlem  section. 
The  Mid-Harlem  Third  Track  Project 
will  allow  Metro-North  to  maintain, 
improve  and  expand  service  for  all 
Harlem  Line  customers,  future  users  and 
the  region  well  into  the  21st  Century. 

The  Mid-Harlem  Third  Track  Project 
includes  Build  Alternatives  which 
entail  the  upgrade  of  an  existing  third 
track  between  Mount  Vernon  West  and 
Fleetwood  and  the  construction  of  a  2.5 
mile  third  track  between  Fleetwood  and 
Crestwood  Stations.  The  Proposed 
Action  includes  a  Build  Alternative 
preferred  by  Metro-North  which  will  be 
identified  throughout  the  NEPA  process 
as  the  “Preferred  Alternative.”  In 
addition  to  the  Preferred  Alternative, 
the  EIS  will  evaluate  the  No-Build 
Alternative,  three  (3)  Build  Alternatives, 
and  three  (3)  Operational  Alternatives, 
as  well  as  any  other  reasonable 
altamative(s)  raised  during  the  scoping 
process. 

Scoping  for  the  Mid-Harlem  Third 
Track  Project  will  be  accomplished 
through  correspondence  with  interested 
persons  and  organizations,  as  well  as 
with  federal,  state  and  local  agencies. 
One  (1)  public  scoping  meeting  will  be 
conducted.  A  draft  Scoping  Document 
will  be  made  available  to  those  persons 


and  agencies  and  may  be  obtained  by 
contacting  the  person  designated  below. 
DATES:  Comment  Due  Date:  Written 
comments  on  the  scope  of  alternatives 
and  impacts  must  be  submitted  by 
Friday,  July  18, 1997.  Written  comments 
should  be  sent  to  Ms.  Kim  A.  Smith, 
Assistant  Director — Capital  and  Long 
Range  Planning,  Metro-North  Commuter 
Railroad  Company,  347  Madison 
Avenue— 19th  Floor,  New  York  City, 
New  York,  10017.  Oral  comments 
should  be  made  at  the  scoping  meeting 
scheduled  below.  (Oral  comments  made 
at  the  scoping 'meeting  will  be 
transcribed.  Assistance  will  he  provided 
for  the  hearing  impaired.)  Scoping 
Meeting:  The  public  scoping  meeting 
concerning  the  proposed  Mid-Harlem 
Third  Track  Project  will  be  held  on: 

June  18, 1997,  7:30  p.m.  to  10  p.m., 
Westchester  County  Center,  White 
Plains,  New  York. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Anthony  Carr,  Director,  Office  of 
Planning  and  Program  Development, 
Federal  Transit  Administration  at  (212) 
264-8162. 

SUPPLEMENTARY  INFORMATION: 

L  Scoping 

FTA  and  Metro-North  invite  all 
interested  individuals  and 
organizations,  as  well  as  federal,  state, 
and  local  agencies,  to  participate  in 
identifying  the  reasonable  alternatives 
to  be  evaluated  in  the  EIS  and 
identifying  any  significant  social, 
economic,  and  environmental  issues 
related  to  the  Mid-Harlem  Third  Track 
Project  A  draft  Scoping  Document 
describing  the  purpose  of  the  project 
the  proposed  alternatives  and  the 
impact  issues  to  be  evaluated  is  being 
mailed  to  affected  federal,  state,  and 
local  agencies  and  to  interested  parties. 
Others  may  request  the  draft  Scoping 
Document  by  contacting  Ms.  Smith  at 
(212)  340-2693.  Scoping  comments  may 
be  made  orally  at  the  public  scoping 
meeting  or  submitted  in  writing  by 
Friday,  July  18, 1997.  (See  the  Scoping 
Meeting  section  above  for  the  time  and 
location.) 

During  the  scoping  process, 
comments  should  focus  on  identifying 
specific  social,  economic,  and/or 
environmental  issues  to  be  evaluated 
and  suggesting  reasonable  alternatives 
which  may  be  less  costly  or  less 
environmentally  damaging,  while 
achieving  similar  transportation 
objectives.  Scoping  is  not  the 
appropriate  forum  in  which  to  indicate 
a  preference  for  a  particular  alternative. 
Comments  on  preferences  should  be 
communicated  after  the  draft  ELS  hen 
been  completed  and  issued  for  review 
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and  comment.  If  you  wish  to  be  placed 
on  the  mailing  list  to  receive  further 
information  as  the  project  develops, 
contact  Ms.  Smith  as  described  above. 

Following  the  public  scoping  meeting 
a  final  Scoping  Document  will  be 
prepared  that  will  contain  the  transcript 
from  the  public  scoping  meeting,  any 
written  comments  received,  as  outline 
of  the  decisions  that  have  been  made 
during  the  scoping  process,  and  a 
summary  of  the  issues  to  be  evaluated 
in  a  draft  EIS. 

n.  Description  of  Study  Areas  and 
Project  Need 

Metro-North’s  Harlem  Line  extends 
76.6  miles  from  Grand  Central  Terminal 
in  Manhattan  north  through  the  Bronx, 
Westchester,  Putnam  and  Dutchess 
Counties.  It  is  the  most  densely  traveled 
line  in  the  Metro-North  system  as  it  is 
primarily  a  two  track  railroad  as 
distinguished  from  the  three  and  four 
tracks  on  the  Hudson  and  New  Haven 
lines. 

The  area  where  construction  of  the 
Build  Alternatives  would  take  place 
extends  along  the  railroad  right-of-way 
from  Mount  Vernon  West  to  Crestwood 
Station,  a  distance  of  approximately  3.6 
miles. 

Approximately  74,000  passengers 
were  carried  on  the  Harlem  Line  on  an 
average  weekday  in  1996.  Metro-North 
is  fast  approaching  capacity  on  the 
entire  Harlem  Line  as  it  is  constrained 
by  the  four  mile  section  of  two  tracks 
between  Mount  Vernon  West  and 
Crestwood.  The  high  frequency  of 
service  that  traverses  this  two  track 
section,  exacerbated  by  the  limiting 
physical  characteristics  of  the  two  track 
railroad,  constrains  Metro-North’s 
ability  to  improve  service  for  the  entire 
Harlem  Line. 

The  Mid-Harlem  Third  Track  will 
enable  Metro-North  to  provide  a  greater 
degree  of  schedule  flexibility  by 
allowing  the  expansion  of  service  for 
existing  and  future  customers  on  the 
entire  Harlem  Line.  Harlem  Line 
ridership  has  increased  an  average  of 
2.6%  annually  (1984-1996),  and  is 
projected  to  increase  on  average  another 
1.9%  annually  (1996-2020).  Without 
the  third  track,  only  one  or  two 
additional  trains  can  be  added  in  either 
the  morning  or  evening  peak  hours 
when  40%  of  all  Harlem  Line  peak 
period  customers  travel.  Elimination  of 
this  capacity  constraint  is  a  prerequisite 
for  adding  die  additional  trains  needed 
to  keep  pace  with  demand. 

The  completion  of  the  Mid-Harlem 
Third  Track  Project  will  meet  the  needs 
of  Harlem  Line  customers  by  providing 
the  following  benefits: 


•  Increase  Capacity/Serve  New 
Markets 

•  Improve  Service  to  Existing 
Customers 

•  Support  Regional  Economic 
Conditions 

•  Mitigate  the  Impacts  of 
Construction  and  Maintenance  Projects 

•  Improve  Service  Reliability 

•  Improve  Air  Quality 

m.  Alternatives 

The  EIS  will  analyze  reasonable 
alternatives  that  may  achieve  the 
Proposed  Action’s  goals.  In  addition  to 
Metro-North’s  preferred  configuration  of 
the  Mid-Harlem  Third  Track  (the 
‘‘Preferred  Alternative”),  seven  (7)  other 
Alternatives  have  been  defined,  and  will 
be  evaluated  in  the  EIS:  three  (3)  build 
Alternatives,  three  (3)  Operational 
Alternatives  and  the  No-Build 
Alternative. 

The  Preferred  Alternative  involves  the 
upgrade  of  an  existing  third  track 
between  Mount  Vernon  West  and 
Fleetwood  and  construction  of  a  new 
2.5  mile  third  track  from  Fleetwood  to 
Crestwood  to  the  west  of  the  existing 
mainline  tracks.  Two  of  the  Build 
Alternatives  involve  construction  on  the 
east  side  of  the  right-of-way  in  the  area 
of  Bronxville  Station.  The  third  Build 
Alternative  involves  an  alignment  that 
includes  the  upgrade  of  the  existing 
third  track  between  Mount  Vernon  West 
and  Fleetwood  Stations,  compresses  to 
two  tracks  north  of  Fleetwood  Station 
and  expands  again  to  three  tracks  south 
of  Bronxville  Station  to  Crestwood 
Station.  Under  all  Build  Alternatives, 
the  portion  of  the  third  track  located 
between  Bronxville  and  Crestwood 
would  be  built  between  the  existing 
tracks,  with  all  construction  on  Metro- 
North  property.  The  No-Build 
Alternative  presents  conditions  with 
service  provided  with  the  existing  track 
configuration.  In  addition  to  the  Build 
and  No-Build  Alternatives,  three 
Alternatives  that  consider  modifications 
to  Metro-North’s  operations  without 
changing  track  configurations:  reducing 
signal  spacing  and  train  speeds; 
installing  communication-based 
signalling;  and  consolidating  and/or 
eliminating  service  at  certain  stations  to 
allow  for  additional  service  to  other 
stations,  will  also  be  evaluated.  All 
alternatives,  including  the  No-Build 
Alternative,  involve  lengthening  of 
trains  as  needed  and  as  feasible. 

IV.  Probable  Effiecta/Potenti  al  Impacts 
for  Analysis 

In  the  EIS,  FT  A/Metro-North  will 
evaluate  all  significant  social,  economic, 
and  environmental  effects,  or  potential 
impacts,  of  the  alternatives.  Social, 


economic  and  environmental  impacts 
proposed  for  analysis  include  land 
acquisitions  and  displacements,  land 
use  and  zoning,  secondary 
development,  water  quality,  wetlands, 
flooding,  navigable  waterways  and 
coastal  zone,  ecologically  sensitive 
areas,  threatened  and  endangered 
species,  traffic  and  parking,  air  quality, 
noise  and  vibration,  energy  and 
conservation,  historic/archaeological 
resources  and  parklands,  construction/ 
community  disruption,  aesthetics,  safety 
and  security,  consistency  with  local 
plans,  hazardous  materials,  electric  and 
magnetic  fields,  and  environmental 
justice.  Special  attention  will  be  given 
to  potential  impacts  related  to  traffic, 
noise  and  vibration  and  air  quality.  Both 
positive  and  negative  impacts  will  be 
evaluated  for  the  construction  period 
and  for  the  long-term  period  of 
operation.  Measures  to  mitigate  any 
significant  adverse  impacts  will  be 
considered. 

V.  FTA  Procedures 

The  EIS  process  will  be  conducted 
according  to  regulations  and  guidelines 
established  by  NEPA,  as  well  as  FTA’s 
regulations  found  at  23  CFR  part  771, 
and  associated  guidance  documents. 

The  social,  economic,  and 
environmental  impacts  of  the  Mid- 
Harlem  Third  Track  Project  will  be 
assessed,  and,  if  necessary,  the  project 
will  be  revised  or  refined  to  minimize 
and  mitigate  any  adverse  impacts.  After 
its  publication,  the  draft  EIS  will  be 
available  for  public  agency  review  and 
comment.  A  public  hearing  will  be  held. 
On  the  basis  of  the  draft  EIS  and 
comments  received,  FT  A/Metro-North 
will  complete  a  final  EIS. 

Issued  on:  May  28, 1997. 

Anthony  G.  Carr, 

Director,  Office  of  Planning  and  Program 
Development. 

[FR  Doc.  97-14313  Filed  5-28-97;  3:44  pm) 
BHJJNQ  COOE  4&10-67-M 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Dockat  No.  33358] 

Wisconsin  Central  Ltd.;  Acquisition 
Exemption;  Tomahawk  Railway, 
Limited  Partnership 

AGENCY:  Surface  Transportation  Board, 
DOT. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Board  exempts,  under  49 
U.S.C.  10502,  from  the  prior  approval 
requirements  of  49  U.S.C.  10902, 
Wisconsin  Central  Ltd.’s  (WCL) 
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acquisition  from  Tomahawk  Railway, 
Limited  Partnership  of  4.93  miles  of  rail 
line  from  milepost  133.49  at  Somo 
Avenue  in  Tomahawk,  WI,  to  milepost 
138.42  at  Bradley,  WI,  subject  to  the 
labor  protection  requirements  of  49 
U.S.C.  10902(d),  including  a  60-day 
notice  requirement. 

DATES:  This  exemption  will  be  effective 
60  days  after  WCL  certifies  to  the  Board 
that  it  has  posted  notice  at  the 
workplace  of  the  employees  on  the 
affected  line  and  served  notice  of  the 
transaction  on  the  national  offices  of  the 
labor  unions  representing  employees  on 
the  affected  line,  setting  forth  the  terms 
of  employment  and  principles  of 
employee  selection  to  be  used  in  making 
any  changes  contemplated  by  the 
transaction  that  will  affect  employees  on 
the  line  or  their  positions.  Petitions  to 
stay  must  be  filed  by  June  17, 1997. 
Petitions  to  reopen  must  be  filed  by  June 
27, 1997. 

ADDRESSES:  Send  pleadings,  referring  to 
STB  Finance  Docket  No.  33358  to:  (1) 
Surface  Transportation  Board,  Office  of 
the  Secretary,  Case  Control  Unit,  1925  K 
Street,  NW,  Washington,  DC  20423- 
0001;  (2)  Janet  H.  Gilbert,  P.O.  Box  5062, 
Rosemont,  IL  60017-5062;  and  (3) 

Robert  J.  Litwiler,  Two  Prudential  Plaza, 
45th  Floor,  180  North  Stetson  Avenue, 
Chicago,  IL  60601. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beryl  Gordon,  (202)  565-1600.  (TDD  for 
the  hearing  impaired:  (202)  565-1695.) 
SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Board’s  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  DC  News  & 
Data,  Inc.,  1925  K  Street,  NW,  Suite  210, 
Washington,  DC  20006.  Telephone: 

(202)  289-4357.  [Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  at  (202)  565-1695.) 

Decided:  May  21, 1997. 

By  the  Board,  Chairman  Morgan  and  Vice 
Chairman  Owen. 

Vernon  A.  Williams, 

Secretary. 

(FR  Doc.  97-14306  Filed  5-30-97;  8:45  am] 

BILLING  CODE  4915-00-P 


DEPARTMENT  OF  THE  TREASURY 

Environmental  Assessment  for 
Implementation  of  White  House 
Security  Review  Vehicular  Traffic 
Restriction  Recommendations 

AGENCY:  Department  of  the  Treasury. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  the 
Treasury  is  issuing  this  notice  to  inform 


the  public  of  the  availability  of  the 
Environmental  Assessment  for 
Implementation  of  White  House 
Security  Review  Vehicular  Traffic 
Restriction  Recommendations.  The 
Environmental  Assessment  (EA)  has 
been  prepared  to  address  the 
environmental  impacts  of  the  restriction 
of  vehicular  access  to  certain  streets  in 
the  vicinity  of  the  White  House.  This  EA 
was  prepared  following  the  security 
action  pursuant  to  the  emergency 
provision  (40  CFR  1506.11)  of  the 
Council  on  Environmental  Quality’s 
National  Environmental  Policy  Act 
implementing  regulations. 

DATES:  Comments  must  be  postmarked 
no  later  than  July  2, 1997.  Comments 
should  be  sent  to  the  address  given 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

a  copy  of  the  EA  or  for  further 
information  contact  Mr.  Bill  McGovern, 
Environment  and  Energy  Programs 
Officer,  Department  of  the  Treasury, 

1500  Pennsylvania  Avenue  NW,  Room 
6140  Treasury  Annex,  Washington,  DC 
20220;  telephone  (202)  622-0043;  fax 
(202)  622-1468.  The  EA  is  also  available 
on  the  Department  of  the  Treasury’s 
home  page  at  http://www.treas.gov. 
Additionally,  copies  of  the  EA  have 
been  mailed  to  Federal,  State,  and  local 
agencies;  public  interest  groups; 
interested  individuals;  and  District  of 
Columbia  public  libraries. 
SUPPLEMENTARY  INFORMATION:  On  May 
19, 1995  the  Secretary  of  the  Treasury 
ordered  the  Director  of  the  United  States 
Secret  Service  to  restrict  vehicular 
traffic  on  streets  surrounding  the  White 
House.  The  Director  implemented  the 
action  on  May  20, 1995.  The  action  was 
taken  to  provide  necessary  and 
appropriate  protection  for  the  President 
of  the  United  States,  the  first  family,  and 
those  working  in  or  visiting  the  White 
House  complex. 

This  action  was  one  of  several 
recommendations  resulting  from  the 
“White  House  Security  Review”  (the 
Review).  The  Review  was  ordered  by 
then-Secretary  of  the  Treasury  Lloyd 
Bentsen  after  a  small  plane  crashed  on 
the  South  Lawn  of  the  White  House. 

The  Review  was  expanded  after  a 
shooting  incident  outside  the  White 
House  in  October  of  1994.  In  addition  to 
these  two  incidents,  the  review  had  a 
broad  mandate;  indeed  the  Secretary  ' 
directed  the  Review  to  examine  “the 
dangers  posed  to  the  White  House 
complex  and  protectees  therein,  by  air 
or  ground  assaults.”  The  final  report  of 
the  Review  is  classified;  however  a 
“Public  Report  of  the  White  House 
Security  Review”  was  made  public  in 


May  1995.  The  Review’s 
recommendation  states  that  it  was  “not 
able  to  identify  any  alternative  to 
prohibiting  vehicular  traffic  on 
Pennsylvania  Avenue  that  would  ensure 
the  protection  of  the  President  and 
others  in  the  White  House  Complex 
from  explosive  devices  carried  in 
vehicles  near  the  perimeter.” 

The  goal  of  the  EA  was  to  analyze  the 
environmental  impacts  associated  with 
the  security  action.  Primary  focus  areas 
of  this  EA  include  the  effects  of  changes 
in  traffic  patterns  on  transportation,  air 
quality,  noise,  vibration,  and  impacts  to 
historic  places. 

Available  pre-action  data  was 
collected  from  local  agencies  and 
Federal  agencies  and  supplemented  by 
traffic  counts  and  travel  time  analysis 
conducted  for  the  EA.  With  the 
exception  of  traffic  counts  for  certain 
intersections,  the  available  pre-action 
data  was  not  directly  comparable  to  the 
post  action  measurements  and  did  not 
allow  for  accurate  comparison  of  before 
and  after  action  conditions.  The  analysis 
in  the  EA  describes  the  conditions  after 
the  action  and  several  traffic 
modifications  which  the  District  of 
Columbia’s  Department  of  Public  Works 
(DCDPW)  implemented  to  alleviate 
congestion. 

A  number  of  recommendations  are 
discussed  which  could  further  improve 
traffic  conditions  in  the  area  around  the 
White  House.  These  recommendations 
are  presented  in  the  EA;  however,  they 
are  meant  for  consideration  by  the 
relevant  District  of  Columbia  offices 
which  have  the  legal  authority  to 
implement  them. 

George  Munoz, 

Assistant  Secretary  (Management)  and  Chief 
Financial  Officer. 

[FR  Doc.  97-14212  Filed  5-30-97;  8:45  am] 
BILLING  CODE  4S10-25-P  - 

DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

Information  Collection;  Submission  for 
OMB  Review;  Comment  Request 

AGENCY:  Office  of  the  Comptroller  of  the 
Currency,  Treasury. 

ACTION:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  the  Office  of  the 
Comptroller  of  the  Currency  (OCC) 
hereby  gives  notice  that  it  has  sent  to 
the  Office  of  Management  and  Budget 
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(OMB)  for  review  an  information 
collection  titled  Leasing  (12  CFR  part 
23). 

DATES:  Comments  regarding  this 
information  collection  are  welcome  and 
should  be  submitted  to  the  OMB 
Reviewer  and  the  OCC.  Comments  are 
due  on  or  before  July  2, 1997. 

ADDRESSES:  A  copy  of  the  of  the 
submission  may  be  obtained  by  calling 
the  OCC  Contact  listed.  Direct  all 
written  comments  to  the  OMB  Reviewer 
listed  and  the  Communications 
Division,  Attention:  1557-0206,  Third 
Floor,  Office  of  the  Comptroller  of  the 
Currency,  250  E  Street,  SW, 

Washington,  DC  20219.  In  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  (202)  874-5274,  or  by 
electronic  mail  to 

REGS.COMMENTS@OCC.TREAS.GOV. 

SUPPLEMENTARY  INFORMATION: 

OMB  Number:  1557-0206. 

Form  Number:  Not  applicable. 

Type  of  Review:  Renewal  of  OMB 
approval. 

Title:  Leasing  (12  CFR  23). 

Description:  This  submission  covers  a 
renewal  without  change  of  the 
information  collections  currently 
contained  in  12  CFR  Part  23.  The 
collection  of  information  requirements 
are  found  in  12  CFR  23.4(c)  and  12  CFR 
23.5.  Section  23.4(c)  requires  national 
banks  to  provide  certain  information  if 
they  request  OCC  approval  to  extend  the 
holding  period  for  off-lease  property. 

The  OCC  uses  this  information  to 
evaluate  these  requests  under  applicable 
law  and  regulations  and  principles  of 
bank  safety  and  soundness.  Section  23.5 
requires  that,  if  a  national  bank  enters 
into  both  CEBA  (12  U.S.C.  24  (Tenth)) 
leases  and  12  U.S.C  24  (Seventh)  leases, 
the  bank’s  records  must  distinguish 
between  CEBA  leases  and  12  U.S.C.  24 
(Seventh)  leases.  Banks  and  the  OCC  use 
this  information  to  determine 
compliance  with  the  laws  and 
regulations  that  impose  certain  limits  on 
leasing  activities. 

Respondents:  Businesses  or  other  for- 
profit. 

Number  of  Respondents:  660. 

Total  Annual  Responses:  710. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Annual  Burden: 

1,820  hours. 

OGC  Contact:  Jessie  Gates  or  Dionne 
Walsh,  (202)874-5090,  Legislative  and 
Regulatory  Activities  Division,  Office  of 
the  Comptroller  of  the  Currency,  250  E 
Street,  SW,  Washington,  DC  20219. 

OMB  Reviewer:  Alexander  Hunt, 
(202)395-7340,  Paperwork  Reduction 
Project  1557-0206,  Office  of 
Management  and  Budget,  Room  10226, 


New  Executive  Office  Building, 
Washington,  DC  20503. 

The  OCC  may  not  conduct  or  sponsor, 
and  a  respondent  is  not  required  to 
respond  to,  an  information  collection 
that  has  been  extended,  revised,  or 
implemented  on  or  after  October  1, 

1995,  unless  it  displays  a  currently  valid 
OMB  control  number. 

Comments  are  invited  on:  (a)  Whether 
the  collections  of  information  described 
in  this  notice  are  necessary  for  the 
proper  performance  of  the  OCC’s 
functions,  including  whether  the 
information  has  practical  utility;  (b)  the 
accuracy  of  the  OCC’s  estimate  of  the 
burden  of  the  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information;  (d)  ways  to 
minimize  the  burden  of  the  information 
collection  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  startup  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  the  information. 

Dated:  May  27, 1997. 

Karen  Solomon, 

Director,  Legislative  and  Regulatory  Activities 
Division. 

(FR  Doc.  97-14214  Filed  5-29-97;  8:45  am] 
BILLING  CODE  4S10-33-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

Information  Collection;  Submission  for 
OMB  Review;  Comment  Request 

AGENCY:  Office  of  the  Comptroller  of  the 
Currency,  Treasury. 

ACTION:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  the  Office  of  the 
Comptroller  of  the  Currency  (OCC) 
hereby  gives  notice  that  it  has  sent  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  an  information 
collection  titled  Foreign  Branch  Report 
of  Condition. 

DATES:  Comments  regarding  this 
information  collection  are  welcome  and 
should  be  submitted  to  the  OMB 
Reviewer  and  the  OCC.  Comments  are 
due  on  or  before  July  2, 1997. 
ADDRESSES:  A  copy  of  the  submission 
may  be  obtained  by  calling  the  OCC 
Contact  listed.  Direct  all  written 
comments  to  the  OMB  Reviewer  listed 
and  the  Communications  Division, 
Attention:  1557-0099,  Third  Floor, 


Office  of  the  Comptroller  of  the 
Currency,  250  E  Street,  SW, 

Washington,  DC  20219.  In  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  (202)  874-5274,  or  by 
electronic  mail  to 

REGS.COMMENTS@OCC.TREAS.GOV. 

SUPPLEMENTARY  INFORMATION: 

OMB  Number:  1557-0099. 

Form  Number:  FFIEC  030. 

Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection. 

Title:  Foreign  Branch  Report  of 
Condition. 

Description:  This  submission  covers  a 
reinstatement  without  change  of  an 
information  collection  titled  “Foreign 
Branch  Report  of  Condition.’’  This 
report  is  collected  from  all  foreign 
branches  of  U.S.  banks  regardless  of 
charter  type.  It  provides  information  on 
the  structure  and  geographic 
distribution  of  foreign  branch  assets  and 
liabilities.  The  agencies  use  the 
information  to  analyze  foreign 
operations  of  U.S.  banks  and  to  plan 
examinations . 

Respondents:  Businesses  or  other  for- 
profit 

Number  of  Respondents:  677. 

Total  Annual  Responses:  1,085. 

Frequency  of  Response:  Annually. 

Estimated  Total  Annual  Burden: 

3,255  hours. 

OCC  Contact:  Jessie  Gates  or  Dionne 
Walsh,  (202)  874-5090,  Legislative  and 
Regulatory  Activities  Division,  Office  of 
the  Comptroller  of  the  Currency,  250  E 
Street,  SW,  Washington,  DC  20219. 

OMB  Reviewer:  Alexander  Hunt,  (202) 
395-7340,  Paperwork  Reduction  Project 
1557-0099,  Office  of  Management  and 
Budget,  Room  10226,  New  Executive 
Office  Building,  Washington,  DC  20503. 

The  OCC  may  not  conduct  or  sponsor, 
and  a  respondent  is  not  required  to 
respond  to,  an  information  collection 
that  has  been  extended,  revised,  or 
implemented  on  or  after  October  1, 

1995,  unless  it  displays  a  currently  valid 
OMB  control  number.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  OCC’s  functions, 
including  whether  the  information  has 
practical  utility;  (b)  the  accuracy  of  the 
OCC’s  estimate  of  the  burden  of  the 
information  collection;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information;  (d)  ways  to  minimize 
the  burden  of  the  information  collection 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  startup  costs  and  costs  of  operation. 
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maintenance,  and  purchase  of  services 
to  provide  the  information. 

Dated:  May  27, 1997. 

Karen  Solomon, 

Director,  Legislative  and  Regulatory  Activities 
Division. 

[FR  Doc.  97-14281  Filed  5-30-97;  8:45  am] 
BILLING  CODE  4810-33-P 

DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Proposed  Agency  Information 
Collection  Activities;  Comment 
Request 

AGENCY:  Office  of  Thrift  Supervision, 
Department  of  the  Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 

Public  Law  104-13.  Currently,  the 
Office  of  Thrift  Supervision  within  the 
Department  of  the  Treasury  is  soliciting 
comments  concerning  the  Securities 
Offering  Disclosure. 

DATES:  Written  comments  should  be 
received  on  or  before  August  1, 1997  to 
be  assured  of  consideration. 

ADDRESSES:  Send  comments  to  Manager, 
Dissemination  Branch,  Records 
Management  and  Information  Policy, 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW.,  Washington,  DC  20552, 
Attention  1550-0035.  These 
submissions  may  be  hand  delivered  to 
1700  G  Street,  NW.  From  9:00  A.M.  to 
5:00  P.M.  on  business  days;  they  may  be 
sent  by  facsimile  transmission  to  FAX 
Number  (202)  906-7755;  or  they  may  be 
sent  by  e-mail: 

public.info@ots.treas.gov.  Those 
commenting  by  e-mail  should  include 
their  name  and  telephone  number. 
Comments  over  25  pages  in  length 
should  be  sent  to  FAX  Number  (202) 
906-6956.  Comments  will  be  available 
for  inspection  at  1700  G  Street,  NW., 
from  9:00  a.m.  until  4:00  p.m.  on 
business  days. 

Copies  of  the  forms  with  instructions 
are  available  for  inspection  at  1700  G 
Street,  NW.,  from  9:00  a.m.  until  4:00 
p.m.  on  business  days  or  from  PubliFax, 
OTS’  Fax-on-Demand  system,  at  (202) 
906-5660. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 


should  be  directed  to  Paul  Glenn, 
Business  Transactions  Division, 
Supervision,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW., 
Washington,  DC  20552,  (202)  906-6203. 

SUPPLEMENTARY  INFORMATION: 

Title:  Securities  Offering  Disclosure. 

OMB  Number:  1550-0035. 

Form  Number:  SEC  forms  S-4,  S-8, 
SB-1,  SB-2,  and  OTS  form  G-12. 

Abstract:  OTS  is  responsible  for  the 
securities  filings  for  thrift  institutions. 
These  filings  provide  the  necessary 
information  for  the  public  to  make 
informed  investment  decisions 
regarding  the  possible  sale  of  securities 
of  thrift  institutions.  These  forms  reduce 
the  risk  of  fraudulent  securities 
offerings,  which  could  adversely  affect 
the  safety  and  soundness  of  the 
industry.  OTS  reviews  these  forms  to 
ensure  that  the  information  is  accurate 
and  that  the  thrift  institution  is 
complying  with  the  SEC’s  and  OTS’ 
statutes  and  regulations. 

Current  Actions:  OTS  is  proposing  to 
renew  this  information  collection 
without  revision. 

Type  of  Review:  Extension  of  an 
already  approved  information 
collection. 

Affected  Public:  Business  or  For 
Profit 

Estimated  Number  of  Respondents: 

71. 

Estimated  Time  Per  Respondent:  458 
(average)  hours. 

Estimated  Total  Annual  Burden 
Hours:  32,494  hours. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or’ 
other  forms  of  information  technology, 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  May  23. 1997. 

Catherine  CM.  TetL 

Director,  Records  Management  and 

Information  Policy. 

(FR  Doc.  97-14237  Filed  5-30-97;  8:45  am) 
BILLING  CODE  8720-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Proposed  Agency  Information 
Collection  Activities;  Comment 
Request 

AGENCY:  Office  of  Thrift  Supervision, 
Department  of  Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 

Public  Law  104-13.  Currently,  the 
Office  of  Thrift  Supervision  within  the 
Department  of  the  Treasury  is  soliciting 
comments  concerning  the  Annual 
Reporting  Requirements  and  Disclosures 
Required  by  the  Securities  Exchange  Act 
of  1934. 

DATES:  Written  comments  should  be 
received  on  or  before  August  1, 1997  to 
be  assured  of  consideration. 

ADDRESSES:  Send  comments  to  Manager, 
Dissemination  Branch,  Records 
Management  and  Information  Policy, 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW.,  Washington,  DC  20552, 
Attention  1550-0019.  These 
submissions  may  be  hand  delivered  to 
1700  G  Street,  NW.  From  9:00  A.M.  to 
5:00  P.M.  on  business  days;  they  may  be 
sent  by  facsimile  transmission  to  FAX 
Number  (202)  906-7755;  or  they  may  be 
sent  by  e-mail: 

public.info@ots.treas.gov.  Those 
commenting  by  e-mail  should  include 
their  name  and  telephone  number. 
Comments  over  25  pages  in  length 
should  be  sent  to  FAX  Number  (202) 
906-6956.  Comments  will  be  available 
for  inspection  at  1700  G  Street,  NW., 
from  9:00  A.M.  until  4:00  P.M.  on 
business  days. 

Copies  of  the  forms  with  instructions 
are  available  for  inspection  at  1700  G 
Street,  NW.,  from  9:00  A.M.  until  4:00 
P.M.  on  business  days  or  from  PubliFax, 
OTS’  Fax-on-Demand  system,  at  (202) 
906-5660. 

FOB  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information 
should  be  directed  to  Paul  Glenn, 
Business  Transactions  Division, 
Supervision,  Office  of  Thrift 
Supervision,  1700  G  Street,  NW., 
Washington,  DC  20552,  (202)  906-6203. 
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SUPPLEMENTARY  INFORMATION:  ' 

Title:  Annual  Reporting  Requirements 
and  Disclosures  Required  by  the 
Securities  Exchange  Act  of  1934. 

OMB  Number:  1550-0019. 

Form  Number:  SEC  Schedules  14D-1, 
14C,  14A  and  14B,  Form  15,  Form  8-A 
Amendment,  Form  10,  Form  10-K 
(includes  form  10-KB),  Form  13D  and 
13G,  Form  8-K,  Form  8-A  Registration 
Statement,  Form  12b-25,  Form  4-In, 
Form  3,  Form  5  and  Annual  Report. 

Abstract:  OTS  is  responsible  for  the 
securities  filings  for  thrift  institutions. 
These  filings  provide  operational  data  to 
stockholders  and  investors  that  allows 
them  to  evaluate  their  investment  and 
make  informed  decisions  about  possible 
purchase  or  sale  of  the  securities.  OTS 
reviews  these  forms  to  ensure  that  the 
information  is  accurate  and  that  the 


thrift  institution  is  complying  with  the 
SEC’s  and  OTS’  statutes  regulations. 

Current  Actions:  OTS  is  proposing  to 
renew  this  information  collection 
without  revision. 

Type  of  Review:  Extension  of  an 
already  approved  information 
collection. 

Affected  Public:  Business  or  For 
Profit. 

Estimated  Number  of  Respondents: 

90. 

Estimated  Time  Per  Respondent: 

1,500  (average)  hours. 

Estimated  Total  Annual  Burden 
Hours:  134,958  hours. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  Whether  the  collection  of 


information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology, 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  May  23, 1997. 

Catherine  CM.  Teti, 

Director,  Records  Management  and 
Information  Policy. 

(FR  Doc.  97-14238  Filed  5-30-97;  8:45  am) 
BILLING  COOE  6720-01 -P 
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the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importation  of  Controlled  Substances; 
Notice  of  Application 

Correction 

In  notice  document  97-13088 
appearing  on  page  27281  in  the  issue  of 


Monday,  May  19, 1997,  make  the 
following  corrections: 

1.  On  page  27281,  in  the  first  column, 
in  the  subject  heading  and  in  the  first 
paragraph,  in  the  nineth  line, 
“important”  should  read  “importation”. 

2.  On  the  same  page,  in  the  second 
column,  in  the  third  paragraph,  in  the 
last  line,  “(30  days  from  publication)” 
should  read  “June  18, 1997”. 

BILLING  CODE  1 506-01 -D 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  70-7001] 

Amendment  to  Certificate  of 
Compliance  GDP-1  for  the  U.S. 
Enrichment  Corporation,  Paducah 
Gaseous  Diffusion  Plant  Paducah,  KY 

Correction 

In  notice  document  97-13025 
beginning  on  page  27282  in  the  issue  of 
Monday,  May  19, 1997,  make  the 
following  correction: 

On  page  27283,  in  the  first  column,  in 
the  Effective  date  section,  “June  18, 
1997”  should  read  “30  days  after 
issuance  of  amendment” 

BILLING  CODE  1506-01-0 


Monday 
June  2,  1997 


Part  II 

Environmental 
Protection  Agency 

Proposed  Reissuance  of  NPDES  General 
Permits  for  Storm  Water  Discharges 
From  Construction  Activities;  Notice 
Agency  Information  Collection  Activities: 
Notice 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5832-6] 

Proposed  Reissuance  of  NPDES 
General  Permits  for  Storm  Water 
Discharges  From  Construction 
Activities 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  NPDES 
general  permits. 

SUMMARY:  The  Regional  Administrators 
of  Regions  I,  n,  ID,  VI,  VII,  VIII,  IX,  and 
X  are  today  proposing  to  re-issue 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  general 
permits  for  storm  water  discharges 
associated  with  construction  activity. 
EPA  first  issued  permits  for  these 
activities  in  September  1992.  Almost  all 
of  these  existing  permits  expire  in 
September  1997  and  today’s  proposed 
permits  will  be  replacements.  Today’s 
permits  are  similar  to  the  1992  permits 
and  will  authorize  the  discharge  of 
storm  water  from  construction  activities 
consistent  with  the  terms  and 
conditions  of  these  permits. 

ADDRESSES:  The  index  to  the 
administrative  record  for  this  permit  is 
available  at  the  appropriate  Regional 
Office  or  from  the  EPA  Water  Docket  in 
Washginton,  DC.  The  complete 
administrative  record  is  located  at  the 
Water  Docket,  MC-4101,  U.S.  EPA,  401 
M  Street  SW,  Washington,  DC  20460. 
Copies  of  information  in  the  record  are 
available  upon  request.  A  reasonable  fee 
may  be  charged  for  copying.  Specific 
record  information  can  also  be  made 
available  at  the  appropriate  Regional 
Office  upon  request. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  the  proposed 
NPDES  general  permit  write  or 
telephone  the  EPA  Regional  Storm 
Water  Coordinators  at  the  addresses 
listed  in  Part  IV.  J.  of  this  Fact  Sheet. 
PUBLIC  COMMENT  PERIOD:  The  public 
comment  period  for  this  proposed 
permit  will  be  from  the  date  of 
publication  until  August  1, 1997.  All 
public  comments  shall  be  submitted  to: 
ATTN:  CBGP — Comments,  W-97-01, 
Water  Docket  MC-4101,  U.S.  EPA, 

Room  2616  Mall,  401  M  Street  SW., 
Washington,  DC  20460 
Please  submit  the  original  and  three 
copies  of  your  comments  and  enclosures 
(including  references).  Comments  must 
be  received  or  post-marked  by  midnight 
no  later  than  August  1, 1997.  To  ensure 
that  EPA  can  read,  understand  and 
therefore  properly  respond  to 
comments,  the  Agency  would  prefer 


that  commenters  cite,  where  possible, 
the  paragraph(s)  or  sections  in  the 
notice  or  supporting  documents  to 
which  each  comment  refers. 

Commenters  who  want  EPA  to 
acknowledge  receipt  of  their  comments 
should  enclose  a  self-addressed  stamped 
envelope.  No  facsimiles  (faxes)  will  be 
accepted.  Comments  may  also  be 
submitted  electronically  to:  ow- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  forms  of  encryption. 
Electronic  comments  must  be  identified 
by  the  docket  number  W-97-01.  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  5.1 
format  or  ASCII  file  format.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 

The  record  for  these  proposed  permits 
has  been  established  under  docket 
number  W-97-01,  and  includes 
supporting  documentation  as  well  as 
printed,  paper  versions  of  electronic 
comments.  It  does  not  include  any 
information  claimed  as  CBI.  The  record 
is  available  for  inspection  from  9  am  to 
4  pm,  Monday  through  Friday, 
excluding  legal  holidays,  at  the  Water 
Docket,  Room  M2616,  Washington,  DC 
20460.  For  access  to  the  docket 
materials,  please  call  (202)  260-3027  to 
schedule  an  appointment. 

Public  Hearings 

Public  hearings  will  be  held  at  the 
times  and  locations  provided  below. 

EPA  Region  1: 

Boston,  Massachusetts 
Date:  Thursday,  July  24, 1997. 

Time:  6:00  pm-9:00  pm. 

Place:  John  A.  Volpe  National 
Transportation  Systems  Center,  55 
Broadway — Kendall  Square, 
Cambridge,  MA  02142. 

Portland,  Maine 
Date:  Tuesday,  July  22, 1997. 

Time:  2:00  pm-5:00  pm. 

Place:  Portland  City  Hall,  389 
Congress  Street,  Room  208, 
Portland,  ME  04101. 

Concord,  New  Hampshire 
Date:  Tuesday,  July  1, 1997. 

Time:  6:00  pm-9:00  pm. 

Place:  Department  of  Environmental 
Services,  Auditorium,  6  Hazen 
Drive,  Concord,  NH  03302. 

EPA  Region  6: 

Public  Meetings 

Houston,  TX:  June  17, 1997, 1:00  pm, 
Howard  Johnson/Hobby,  7777  Airport 
Blvd.,  Houston,  Texas. 


Albuquerque,  NM:  June  20, 1997, 1:00 
pm,  University  of  New  Mexico, 
Student  Union  Grand  Ballroom, 
Albuquerque,  New  Mexico. 

Dallas,  TX:  July  10, 1997,  9:00  am,  EPA 
Region  6  Offices,  12th  Floor,  1445 
Ross  Ave.,  Dallas,  Texas. 

Public  Hearing 

Dallas,  TX:  July  10, 1997, 1:00  pm,  EPA 
Region  6  Offices,  12th  Floor,  1445 
Ross  Ave.,  Dallas,  Texas. 

The  public  meetings  will  include  a 
presentation  on  the  draft  permits  and  a 
question  and  answer  session.  Written, 
but  not  oral,  comments  for  the  official 
permit  record  will  be  accepted  at  the 
public  meetings.  The  public  hearing  in 
Dallas  covers  all  Region  6  draft  permits 
proposed  today,  will  be  conducted  in 
accordance  with  40  CFR  124.12,  and 
provides  interested  parties  with  the 
opportunity  to  provide  written  and/or 
oral  comments  for  the  official  record. 

EPA  Region  9: 

Date:  July  24, 1997. 

Time:  1-5  p.m. 

Place:  Arizona  Department  of 
Environmental  Quality,  Public  Meeting 
Room,  3033  North  Central  Ave., 
Phoenix,  Arizona. 

EPA  Region  10: 

Boise,  Idaho 

Date:  Thursday,  July  24, 1997. 

Time:  6:00  pm-10:00  pm. 

Place:  Idaho  Public  Television 
Building,  Telemedia  Room  (First 
Floor),  1455  North  Orchard,  Boise, 
Idaho  83706 
Seattle,  Washington 
Date:  Tuesday,  July  29, 1997. 

Time:  6:00  pm-10:00  pm. 

Place:  Park  Place  Building,  Denali/ 
Kenai  Room  (14tn  Floor),  1200  6th 
Avenue,  Seattle,  Washington  98101 
Anchorage,  Alaska 
Date:  Thursday,  July  31, 1997. 

Time:  5:00  pm-9:00  pm. 

Place:  Federal  Building/United  States 
Court  House,  Room  135,  222  West 
7th  Avenue,  Anchorage,  Alaska 
99513 

SUPPLEMENTARY  INFORMATION: 

Contents 

L  Introduction 

II.  Coverage  of  General  Permits 
ED.  Summary  of  Options  for  Controlling 
Pollutants 

IV.  Summary  of  Permit  Conditions 
A  Eligibility 

B.  Limitations  on  Coverage 

C.  Obtaining  Coverage 

D.  Terminating  Coverage 

E.  Notice  of  Intent  Requirements 

1.  Deadlines  for  Submitting  NOIs 

2.  Contents  of  the  NOI 
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3.  Where  to  Submit 

4.  Additional  Notification 

F.  Special  Conditions,  Management 
Practices  and  Other  Non-Numeric 

*  "Limitations 

1.  Prohibitions  on  Non-storm  Water 
Discharges 

2.  Releases  of  Reportable  Quantities  of 
Hazardous  Substances  or  Oil 

3.  Compliance  with  Water  Quality 
Standards 

4.  Operator  Responsibility 

G.  Pollution  Prevention  Plan  Requirements 

1.  Deadline  for  Plan  Preparation 

2.  Signature  and  Plan  Review 

3.  Making  Plans  Available 

4.  Keeping  Plans  Current 

5.  Contents  of  the  Plan 

a.  Site  Description 

b.  Controls  to  Reduce  Pollutants 

c.  Maintenance 

d.  Inspections 

e.  Non-Storm  Water  Discharges 

6.  Additional  Requirements 

7.  Contractors/Subcontractors 

H.  Retention  of  Records 

I.  Notice  of  Termination  Requirements 

J.  Regional  Offices 

V.  Cost  Estimates 

VI.  Economic  Impact  (Executive  Order  , 

12866) 

VII.  Unfunded  Mandates  Reform  Act 
Vin.  Paperwork  Reduction  Act 

IX.  Section  401/Coastal  Zone  Management 

Act  Certification 

X.  Regulatory  Flexibility  Act 

XI.  Official  Signatures 

Part  I — Introduction 

The  Regional  Administrators  of  the 
United  States  Environmental  Protection 
Agency  (EPA)  are  proposing  to  re-issue 
general  permits  to  authorize  storm  water 
discharges  associated  with  construction 
activity  disturbing  five  or  greater  acres. 
EPA  is  expanding  coverage  in  this 
proposal  to  also  provide  for  coverage  for 
construction  sites  of  under  five  acres  of 
disturbed  land  where  designated  by  the 
Director  for  coverage  under  40  CFR 
122.26(a)(l)(v)  or  122.26(a)(9)  and 
122.26(g)(l)(i).  These  proposed  permits 
will  take  the  place  of  die  existing 
construction  storm  water  general 
permits,  which  in  almost  all  cases  were 
issued  for  five  year  terms  in  September 
1992  and  expire  in  September  1997. 

These  proposed  new  permits  are 
similar  to  the  existing  permit,  with 
several  changes.  The  most  significant 
changes  include  expanded  conditions  to 
protect  endangered  and  threatened 
species;  new  conditions  to  protect 
historic  properties;  a  new  requirement 
to  post  a  copy  of  the  permit  coverage 
confirmation  and  a  brief  description  of 
the  project;  provide  for  public  access  to 
copies  of  a  pollution  prevention  plan  on 
the  site,  or  in  another  nearby  location 
where  it  can  be  viewed  by  the  public, 
if  they  request;  terms  for  construction 
activities  transitioning  from  the  existing 


permit;  clarification  of  who  must  be  a 
permittee  and  their  requirements;  a 
streamlined  permitting  option  for  utility 
companies;  the  requirement  to  submit  a 
notice  of  permit  termination  when 
construction  is  completed;  the  ability  to 
acquire  permit  coverage  for  other 
construction  dedicated  industrial 
activities  (e.g.  concrete  batching  plant) 
under  this  one  permit;  and  pollution 
prevention  plan  performance  objectives. 

Point  source  discharges  of  storm 
water  associated  with  industrial  activity 
are  prohibited  unless  authorized  under 
a  National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit  by 
the  Clean  Water  Act.  In  1990,  EPA 
promulgated  the  storm  water  permit 
application  rule  (55  FR  47990J,  as 
revised,  which  defined  what  types  of 
industrial  activity  are  subject  to  this 
requirement.  EPA  defined  storm  water 
discharges  associated  with  industrial 
activity  to  include  construction  activity 
disturbing  five  or  more  acres  of  land. 
EPA  issued  the  first  general  permits  to 
cover  construction  activities  in 
September  1992.  These  proposed 
general  permits  for  storm  water 
discharges  associated  with  construction 
activity  will  be  issued  with  distinctly 
different  permit  numbers  in  the 
following  areas: 

Region  1:  The  Commonwealth  of 
Massachusetts,  the  States  of  Maine  and 
New  Hampshire,  and  Indian  Country 
lands  in  the  Commonwealth  of 
Massachusetts,  the  States  of  Maine,  New 
Hampshire,  Rhode  Island,  and 
Connecticut;  and  Indian  Country  lands 
and  Federal  facilities  in  Vermont. 

Region  2:  The  Commonwealth  of 
Puerto  Rico  and  Indian  Country  lands  in 
the  State  of  New  York. 

Region  3:  District  of  Columbia; 

Federal  facilities  in  the  State  of 
Delaware. 

Region  6:  The  States  of  New  Mexico 
and  Texas;  Indian  Country  lands  in 
Louisiana,  Oklahoma  and  Texas;  New 
Mexico  (except  Navajo  Reservation 
lands  (see  Region  9)  and  Ute  Mountain 
Ute  Reservation  lands  (see  Region  8)). 

Region  7:  Indian  Country  lands  in 
Iowa,  Kansas  and  Nebraska,  (except 
Pine  Ridge  Reservation  lands  (see 
Region  8)). 

Region  8:  Federal  facilities  in 
Colorado  and  Indian  Country  lands  in 
Colorado  (including  the  portion  of  the 
Ute  Mountain  Ute  Reservation  located 
in  New  Mexico);  Indian  Country  lands 
in  Montana;  Indian  Country  lands  in 
North  Dakota  (including  that  portion  of 
the  Standing  Rock  Reservation  located 
in  South  Dakota — except  for  the  Lake 
Traverse  Reservation  which  is  covered 
under  the  permit  for  areas  of  South 
Dakota);  Indian  Country  lands  in  South 


Dakota  (including  the  portion  of  the 
Pine  Ridge  Reservation  located  in 
Nebraska  and  the  portion  of  the  Lake 
Traverse  Reservation  located  in  North 
Dakota — except  for  the  Standing  Rock 
Reservation  which  is  covered  under  the 
permit  for  areas  of  North  Dakota);  Indian 
County  lands  in  Utah  (except  Goshute 
and  Navajo  Reservation  lands  (see 
Region  9))  and  Indian  Country  lands  in 
Wyoming. 

Region  9:  The  Island  of  American 
Samoa,  the  State  of  Arizona,  the  Island 
of  Guam,  Johnston  Atoll,  Midway  Island 
and  Wake  Island,  Commonwealth  of  the 
Northern  Mariana  Islands;  and  Indian 
Country  lands  in  the  State  of  Arizona 
(including  Navajo  Reservation  lands  in 
New  Mexico  and  Utah),  the  State  of 
California,, and  the  State  of  Nevada 
(including  the  Duck  Valley  Reservation 
in  Idaho,  the  Fort  McDermitt 
Reservation  in  Oregon  and  the  Goshute 
Reservation  in  Utah). 

Region  10:  The  States  of  Idaho  and 
Alaska;  Indian  Country  lands  in  Idaho 
(except  Duck  Valley  Reservation  (see 
Region  9)),  Alaska,  Washington,  and 
Oregon  (except  see  Region  9  for  Fort 
McDermitt  Reservation);  and  Federal 
facilities  in  Washington. 

Part  II—  Coverage  of  General  Permits 

Section  402(p)  of  the  Clean  Water  Act 
(CWA)  states  that  storm  water 
discharges  associated  with  industrial 
activity  to  waters  of  the  United  States 
must  be  authorized  by  an  NPDES 
permit.  On  November  16, 1990,  EPA 
published  regulations  under  the  NPDES 
program  which  defined  the  term  “storm 
water  discharge  associated  with 
industrial  activity”.  Included  in  this 
definition  are  storm  water  discharges 
from  construction  activities  (including 
clearing,  grading,  and  excavation 
activities)  that  result  in  the  disturbance 
of  five  or  more  acres  of  total  land  area, 
including  smaller  areas  that  are  part  of 
a  larger  common  plan  of  development  or 
sale  (40  CFR  122.26(b)(14)(x)).!  These 
types  of  construction  activity  are 
commonly  referred  to  as  Phase  I 
construction  activities.  The  term  “storm 
water  discharge  from  construction 
activities”  will  be  used  in  this 
document  to  refer  to  the  variety  of  storm 
water  discharges  from  Phase  I 
construction  sites  that  are  related  to 
actions  commonly  occurring  on,  or  in 

1  On  (une  4, 1992.  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit  remanded  the 
exemption  for  construction  sites  of  less  than  five 
acres  to  the  EPA  for  further  rulemaking  ( Natural 
Resources  Defense  Council  v.  EPA,  Nos.  90-70671 
and  91-70200,  slip  op.  at  6217  (9th  Cir.  (une  4, 
1992).  Until  a  new  rule  is  promulgated  to  address 
sites  of  under  five  acres,  EPA  will  continue  to 
require  NPDES  permits  for  storm  water  discharges 
from  construction  activities  of  five  or  more  acres. 
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support  of,  construction,  including 
those  that  meet  the  definition  of  a  storm 
water  discharge  associated  with 
industrial  activity  or  those  that  are 
designated  under  the  designation 
provisions  of  40  CFR  122.26. 

The  previous  permit  may  have  created 
some  confusion  as  to  eligibility  for 
operators  of  sites  disturbing  less  than 
five  acres  that  are  part  of  a  larger 
common  plan  of  development  or  sale. 

EPA  is  clarifying  in  today’s  proposed 
permit,  that  all  construction  activity 
regulated  under  40  CFR  122.26(b)(14)(x) 
is  eligible  for  coverage  under  this  permit 
including  small  construction  sites 
disturbing  less  than  five  acres  that  are 
a  part  of  a  larger  common  plan  of 
development  of  which  disturbance 
cumulatively  exceeds  five  acres.  These 
are  also  Phase  I  construction  activities. 

EPA  further  clarifies  that  singular 
construction  sites  with  disturbances  of 
less  than  five  acres  are  not  eligible  for 
coverage  under  this  permit  unless  they 
are  specifically  designated  for  coverage 
under  40  CFR  122.26  (a)(l)(v)  or  under 
122.26(a)(9)  and  122.26(g)(l)(i).  Under 
EPA’s  existing  regulations,  these 
facilities  are  required  to  submit  permit 
applications  not  later  than  August  7, 
2001,  unless  an  applicant  is  specifically 
required  by  the  Director  to  submit  an 
application  before  that  time.  These 
small  (Phase  II)  construction  sites  will 
be  addressed  by  EPA  in  future 
rulemaking  in  response  to  the  Ninth 
Circuit  decision.  EPA  is  employing  the 
assistance  of  a  Federal  Advisory 
Committee  to  make  recommendations 
on  how  best  to  deal  with  such  sites.  EPA 
will  publish  a  proposed  rule  addressing 
these  Phase  II  small  construction 
activities  by  September  1, 1997  and  will 
finalize  this  rule  by  March  1, 1999.  As 
a  result  of  this  effort,  if  singular 
construction  sites  of  less  than  five  acres 
are  regulated  under  the  NPDES  Phase  II 
storm  water  permitting  program, 
permits  for  those  sites  will  be  issued  at 
a  future  date. 

EPA  issued  the  first  round  of  Phase  I 
construction  general  permits  on  two 
dates;  September  9, 1992  for  certain 
States  and  territories  and  on  September 
25, 1992  for  the  remaining  States  and 
territories  where  EPA  is  the  permitting 
authority.  Today’s  proposed  permit  is 
the  second  round  permit  for  use  in  the 
States,  Territories  and  Indian  Country 
lands  where  EPA  is  the  NPDES 
permitting  authority.  In  this  second 
round  permit,  EPA  is  expanding  permit 
coverage  to  certain  Indian  Country  lands 
which  were  not  covered  under  the  1992 
permit.  These  new  areas  are  listed  in  the 
areas  of  coverage  section  of  the 
proposed  permit  and  this  fact  sheet 


All  Phase  I  construction  activity 
operators  in  EPA  Region  IV  should  take 
note,  that  different  from  the  1992 
permit,  this  second  round  permit  no 
longer  authorizes  discharges  from 
construction  activities  in  Indian 
Country  lands  located  in  Florida, 
Mississippi  or  North  Carolina.  EPA 
Region  IV  is  preparing  a  separate  second 
round  permit  for  use  in  all  Region  IV 
areas  where  EPA  is  the  NPDES 
permitting  authority.  This  permit  was 
separately  noticed  in  the  Federal 
Register  on  April  16, 1997  (Volume  62, 
Number  73,  pages  18605-18628)  for 
storm  water  discharges  in  Florida. 

EPA  intends  to  issue  this  second 
round  construction  storm  water  general 
permit  prior  to  expiration  of  the  existing 
1992  permit  which  expires  on 
September  9, 1997  for  most  locations 
where  EPA  is  the  permitting  authority 
and  on  September  25, 1997  for  the  other 
areas.  EPA  intends  to  make  every  effort 
to  issue  this  permit  prior  to  the 
expiration  date  of  the  existing  permits. 
However,  if  this  does  not  occur,  under 
the  Administrative  Procedures  Act 
(APA),  when  EPA  is  the  permit  issuing 
authority,  the  conditions  in  an  expired 
permit  remain  in  force  until  the 
effective  date  of  the  new  permit, 
provided  the  applicant  submits  a  timely 
application  (40  CFR  122.6,  48  FR  14158 
(April  1, 1983)). 

EPA  is  proposing  that  construction 
projects  currently  authorized  to 
discharge  under  the  1992  construction 
general  permit,  submit  a  new  notice  of 
intent  (NOI)  for  continued  coverage 
under  the  APA  extended  permit,  should 
they  need  continuing  permit  coverage 
past  the  expiration  date.  If  a  project  is 
scheduled  to  begin  near  the  time  of 
permit  expiration  and  EPA  has  yet  to 
issue  the  new  permit,  EPA  recommends 
that  the  operator  submit  an  NOI  further 
in  advance  of  the  start  of  the  project 
than  the  minimum  48  hours  and  prior 
to  expiration  of  the  existing  permit 
Upon  issuance  of  the  new  permit, 
operators  as  defined  in  this  proposed 
permit,  must  submit  an  NOI  in 
accordance  with  the  requirements  of  the 
permit  The  proposed  permit  proposes 
the  use  of  a  revised  NOI  form.  This  new 
general  permit  would  authorize  storm 
water  discharges  from  existing 
construction  sites  and  new  construction 
sites  over  the  five  year  term  of  issuance. 
To  obtain  authorization  under  today’s 
permit,  a  discharger  must  submit  a 
complete  and  accurate  NOI  and  comply 
with  the  terms  of  the  permit  The  terms 
of  the  permit,  including  the 
requirements  for  submitting  an  NOI,  are 
discussed  in  more  detail  below. 


The  following  discharges  are  not 
authorized  by  this  proposed  general 
permit: 

•  Storm  water  discharges  associated 
with  industrial  activity  that  originate 
from  the  site  after  construction  activities 
have  been  completed  and  the  site  has 
undergone  final  stabilization; 

•  Non-storm  water  discharges  (except 
certain  non-storm  water  discharges 
specifically  listed  in  today’s  general 
permit).  However,  today’s  permit  can 
authorize  storm  water  discharges  from 
construction  activities  where  the 
discharges  are  mixed  with  non-storm 
water  discharges  that  are  authorized  by 
a  different  NPDES  permit; 

•  Storm  water  discharges  from 
construction  activities  that  are  covered 
by  an  existing  NPDES  individual  or 
general  permit.  However,  storm  water 
discharges  associated  with  industrial 
activity  from  a  construction  site  that  are 
authorized  by  an  existing  permit  may  be 
authorized  by  today’s  general  permit 
after  the  existing  permit  expires, 
provided  the  expired  permit  did  not 
establish  numeric  limitations  for  the 
storm  water  discharges; 

•  Storm  water  discharges  from 
construction  activities  that  the  Director 
has  determined  to  be  or  may  reasonably 
be  expected  to  be  contributing  to  a 
violation  of  a  water  quality  standard; 

•  Storm  water  discharges  from 
construction  activity  and  the 
construction  and  implementation  of 
Best  Management  Practices  (BMPs)  to 
control  storm  water  runoff,  if  the 
discharges  are  likely  to  adversely  affect 
a  listed  endangered  or  threatened 
species  or  its  critical  habitat  (unless  in 
compliance  with  specific  Endangered 
Species  Act  (ESA)  related  permit 
conditions  in  this  permit);  and 

•  Storm  water  discharges  from 
construction  activities,  and  the 
construction  and  implementation  of 
Best  Management  Practices  (BMPs)  to 
control  storm  water  runoff,  if  the 
discharges  are  not  in  compliance  with 
the  National  Historic  Preservation  Act 
(NHPA). 

Part  m — Summary  of  Options  for 
Controlling  Pollutants 

EPA  is  providing  the  following 
summary  information  on  controlling 
pollutants  in  storm  water  discharges  in 
order  to  assist  permittees  in  preparing 
storm  water  pollution  prevention  plans. 
Most  controls  for  construction  activities 
can  be  categorized  into  two  groups: 

•  Sediment  and  erosion  controls;  and 

•  Storm  water  management  measures. 
Sediment  and  erosion  controls 

generally  address  pollutants  in  storm 
water  generated  from  the  site  during  the 
time* when  construction  activities  are 
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occurring.  Storm  water  management 
measures  generally  are  installed  during 
and  before  competition  of  the 
construction  process,  but  primarily 
result  in  reductions  of  pollutants  in 
storm  water  discharged  from  the  site 
after  the  construction  has  been 
completed.  Additional  measures 
include  housekeeping  best  management 
practices. 

A.  Sediment  and  Erosion  Controls 

Erosion  controls  provide  the  first  line 
of  defense  in  preventing  offsite 
sediment  movement  and  are  designed  to 
prevent  erosion  through  protection  and 
preservation  of  soils.  Sediment  controls 
are  designed  to  remove  sediment  from 
runoff  before  the  runoff  is  discharged 
from  the  site.  Sediment  and  erosion 
controls  can  be  further  divided  into  two 
major  classes  of  controls:  stabilization 
practices  and  structural  practices.  Major 
types  of  sediment  and  erosion  practices 
are  summarized  below.  A  more 
complete  description  of  these  practices 
is  given  in  “Storm  Water  Management 
for  Construction  Activities:  Developing 
Pollution  Prevention  Plans  and  Best 
Management  Practices,”  U.S.  EPA,  1992. 

1.  Sediment  and  Erosion  Controls: 
Stabilization  Practices 

Stabilization,  as  discussed  here,  refers 
to  covering  or  maintaining  an  existing 
cover  over  soils.  The  cover  may  be 
vegetation,  such  as  grass,  trees,  vines,  or 
shrubs.  Stabilization  measures  can  also 
include  nonvegetative  controls  such  as 
geotextiles,  riprap,  or  gabions  (wire 
mesh  boxes  filed  with  rock).  Mulches, 
such  as  straw  or  bark,  are  most  effective 
when  used  in  conjunction  with 
establishing  vegetation,  but  can  be  used 
without  vegetation.  Stabilization  of 
exposed  and  denuded  soils  is  one  of  the 
most  important  factors  in  minimizing 
erosion  while  construction  activities 
occur.  A  vegetation  cover  reduces  the 
erosion  potential  of  a  site  by  absorbing 
the  kinetic  energy  of  raindrops  that 
would  otherwise  disturb  unprotected 
soil;  intercepting  water  so  that  it 
infiltrates  into  the  ground  instead  of 
running  off  the  surface;  and  slowing  the 
velocity  of  runoff,  thereby  promoting 
deposition  of  sediment  in  the  runoff. 
Stabilization  measures  are  often  the 
most  important  measures  taken  to 
prevent  offsite  sediment  movement  and 
can  provide  large  reductions  suspended 
sediment  levels  in  discharges  and 
receiving  waters.2  Examples  of 


2  "Performance  of  Current  Sediment  Control 
Measures  at  Maryland  Construction  Sites.”  January 
1990,  Metropolitan  Washington  Council  of 
Governments. 


stabilization  measures  are  summarized 
below. 

a.  Temporary  Seeding.  Temporary 
seeding  provides  for  temporary 
stabilization  by  establishing  vegetation 
at  areas  of  the  site  where  activities  will 
temporarily  cease  until  later  in  the 
construction  project.  Without  temporary 
stabilization,  soils  at  these  areas  are 
exposed  to  precipitation  for  an  extended 
time  period,  even  though  work  is  not 
occurring  on  these  areas.  Temporary 
seeding  practices  have  been  found  to  be 
up  to  95  percent  effective  in  reducing 
erosion.3 

b.  Permanent  Seeding.  Permanent 
seeding  involves  establishing  a 
sustainable  ground  cover  at  a  site. 
Permanent  seeding  stabilizes  the  soil  to 
reduce  sediment  in  runoff  from  the  site 
by  controlling  erosion  and  is  typically 
required  at  most  sites  for  aesthetic 
reasons. 

c.  Mulching.  Mulching  is  typically 
conducted  as  part  of  permanent  and 
temporary  seeding  practices.  Where 
temporary  and  permanent  seeding  is  not 
feasible,  exposed  soils  can  be  stabilized 
by  applying  plant  residues  or  other 
suitable  materials  to  the  soil  surface. 
Although  generally  not  as  effective  as 
seeding  practices,  mulching  by  itself, 
does  provide  some  erosion  control. 
Mulching  in  conjunction  with  seeding 
provides  erosion  protection  prior  to  the 
onset  of  vegetation  growth.  In  addition, 
mulching  protects  seeding  activities, 
providing  a  higher  likelihood  of 
successful  establishment  of  vegetation. 
To  maintain  optimum  effectiveness, 
mulches  must  be  anchored  to  resist 
wind  displacement. 

d.  Sod  Stabilization.  Sod  stabilization 
involves  establishing  long-term  stands 
of  grass  with  sod  on  exposed  surfaces. 
When  installed  and  maintained 
properly,  sodding  can  be  more  than  99 
percent  effective  in  reducing  erosion,4 
making  it  the  most  effective  vegetation 
practice  available.  The  cost  of  sod 
stabilization  (relative  to  other  vegetative 
controls)  typically  limits  its  use  to 
exposed  soils  where  a  quick  vegetative 
cover  is  desired  and  sites  which  can  be 
maintained  with  ground  equipment.  In 
addition,  sod  is  sensitive  to  climate  and 
may  require  intensive  watering  and 
fertilization. 

e.  Vegetative  Buffer  Strips.  Vegetative 
buffer  strips  are  preserved  or  planted 
strips  of  vegetation  at  the  top  and 
bottom  of  a  slope,  outlining  property 
boundaries,  or  adjacent  to  receiving 


3  “Guides  for  Erosion  and  Sediment  Control  in 
California,”  USDA,  Soil  Conservation  Service, 
Davis  CA,  Revised  1985. 

4  “Guides  for  Erosion  and  Sediment  Control  in 
California,”  USDA — Soil  Conservation  Service, 
Davis  CA,  Revised  1985. 


waters  such  as  streams  or  wetlands. 
Vegetative  buffer  strips  can  slow  runoff  • 
flows  at  critical  areas,  decreasing 
erosion  and  allowing  sediment 
deposition. 

f.  Protection  of  Trees.  This  practice 
involves  preserving  and  protecting 
selected  trees  that  exist  on  the  site  prior 
to  development.  Mature  trees  provide 
extensive  canopy  and  root  systems 
which  help  to  hold  soil  in  place.  Shade 
trees  also  keep  soil  from  drying  rapidly 
and  becoming  susceptible  to  erosion. 
Measures  taken  to  protect  trees  can  vary 
significantly,  from  simple  measures 
such  as  installing  tree  fencing  around 
the  drip  line  and  installing  tree 
armoring,  to  more  complex  measures 
such  as  building  retaining  walls  and  tree 
wells. 

2.  Sediment  and  Erosion  Controls: 
Structural  Practices 

Structural  practices  involve  the 
installation  of  devices  to  divert  flow, 
store  flow,  or  limit  runoff.  Structural 
practices  have  several  objectives.  First, 
structural  practices  can  be  designed  to 
prevent  water  from  crossing  disturbed 
areas  where  sediment  may  be  removed. 
This  involves  diverting  runoff  from 
undisturbed  up  slope  areas  through  use 
of  earth  dikes,  temporary  swales, 
perimeter  dike/swales,  or  diversions  to 
stable  areas.  A  second  objective  of 
structural  practices  can  be  to  remove 
sediment  from  site  runoff  before  the 
runoff  leaves  the  site.  Approaches  to 
removing  sediment  from  site  runoff 
include  diverting  flows  to  a  trapping  or 
storage  device  or  filtering  diffuse  flow 
through  silt  fences  before  it  leaves  the 
site.  All  structural  practices  require 
proper  maintenance  (removal  of 
sediment)  to  remain  functional. 

a.  Earth  Dike.  Earth  dikes  are 
temporary  berms  or  ridges  of  compacted 
soil  that  channel  water  to  a  desired 
location.  Earth  dikes  should  be 
stabilized  with  vegetation. 

b.  Silt  Fence.  Silt  fences  are  a  barrier 
of  geotextile  fabric  (filter  cloth)  used  to 
intercept  sediment  in  diffuse  runoff. 

They  must  be  carefully  maintained  to 
ensure  structural  stability  and  to  remove 
excess  sediment. 

c.  Drainage  Swales.  A  drainage  swale 
is  a  drainage  channel  lined  with  grass, 
riprap,  asphalt,  concrete,  or  other 
materials.  Drainage  swales  are  installed 
to  convey  runoff  without  causing 
erosion. 

d.  Sediment  Traps.  Sediment  traps 
can  be  installed  in  a  drainage  way,  at  a 
storm  drain  inlet,  or  other  points  of 
discharge  from  a  disturbed  area. 

e.  Check  Dams.  Check  dams  are  small 
temporary  dams  constructed  across  a 
swale  or  drainage  ditch  to  reduce  the 
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velocity  of  runoff  flows,  thereby 
reducing  erosion  of  the  swale  or  ditch. 
Check  dams  should  not  be  used  in  a  live 
stream.  Check  dams  reduce  the  need  for 
more  stringent  erosion  control  practices 
in  the  swale  due  to  the  decreased 
velocity  and  energy  of  runoff. 

f.  Level  Spreader.  Level  spreaders  are 
outlets  for  dikes  and  diversions 
consisting  of  an  excavated  depression 
constructed  at  zero  grade  across  a  slope. 
Level  spreaders  convert  concentrated 
runoff  into  diffuse  runoff  and  release  it 
onto  areas  stabilized  by  existing 
vegetation. 

g.  Subsurface  Drain.  Subsurface 
drains  transport  water  to  an  area  where 
the  water  can  be  managed  effectively. 
Drains  can  be  made  of  tile,  pipe,  or 
tubing. 

h.  Pipe  Slope  Drain.  A  pipe  slope 
drain  is  a  temporary  structure  placed 
from  the  top  of  a  slope  to  the  bottom  of 
a  slope  to  convey  surface  runoff  down 
slopes  without  causing  erosion. 

i.  Temporary  Storm  Drain  Diversion. 
Temporary  storm  drain  diversions  are 
used  to  re-direct  flow  in  a  storm  drain 
to  discharge  into  a  sediment  trapping 
device. 

j.  Storm  Drain  Inlet  Protection.  Storm 
drain  inlet  protection  can  be  provided 
by  a  sediment  filter  or  an  excavated 
impounding  area  around  a  storm  drain 
inlet.  These  devices  prevent  sediment 
from  entering  storm  drainage  systems 
prior  to  permanent  stabilization  of  the 
disturbed  area. 

k.  Rock  Outlet  Protection.  Rock 
protection  placed  at  the  outlet  end  of 
culverts  or  channels  can  reduce  the 
depth,  velocity,  and  energy  of  water  so 
that  the  flow  will  not  erode  the 
receiving  downstream  reach. 

l.  Other  Controls.  Other  controls 
include  temporary  sediment  basins, 
sump  pits,  entrance  stabilization 
measures,  waterway  crossings,  and 
wind  breaks. 

B.  Storm  Water  Management  Measures 

Storm  water  management  measures 
are  installed  during  and  prior  to 
completion  of  the  construction  process, 
but  primarily  result  in  reductions  of 
pollutants  in  storm  water  discharged 
from  the  site  after  the  construction  has 
been  completed.  Construction  activities 
often  result  in  significant  changes  in 
land  use.  Such  changes  typically 
involve  an  increase  in  the  overall 
imperviousness  of  the  site,  which  can 
result  in  dramatic  changes  to  the  runoff 
patterns  of  a  site.  As  the  amount  within 
a  drainage  area  increases,  the  amount  of 
pollutants  carried  by  the  runoff 
increases.  In  addition,  activities  such  as 
automobile  travel  on  roads  can  result  in 
higher  pollutant  concentrations  in 


runoff  compared  to  preconstruction 
levels.  Traditional  storm  water 
management  controls  attempt  to  limit 
the  increases  in  the  amount  of  runoff 
and  the  amount  of  pollutants  discharged 
from  a  site  associated  with  the  change 
in  land  use. 

Major  classes  of  storm  water 
management  measures  include 
infiltration  of  runoff  onsite;  flow 
attenuation  by  vegetation  or  natural 
depressions;  outfall  velocity  dissipation 
devices;  storm  water  retention 
structures  and  artificial  wetlands;  and 
storm  water  detention  structures.  For 
many  sites,  a  combination  of  these 
controls  may  be  appropriate.  A 
summary  of  storm  water  management 
controls  is  provided  below.  A  more 
complete  description  of  storm  water 
management  controls  is  found  in 
“Storm  Water  Management  for 
Construction  Activities:  Developing 
Pollution  Prevention  Plans  and  Best 
Management  Practices,”  U.S.  EPA,  1992, 
and  “A  Current  Assessment  of  Urban 
Best  Management  Practices,” 
Metropolitan  Washington  Council  of 
Governments,  March  1992. 

1.  Onsite  Infiltration 

A  variety  of  infiltration  technologies, 
including  infiltration  trenches  and 
infiltration  basins,  can  reduce  the 
volume  and  pollutant  loadings  of  storm 
water  discharges  from  a  site.  Infiltration 
devices  tend  to  mitigate  changes  to 
predevelopment  hydrologic  conditions. 
Properly  designed  and  installed 
infiltration  devices  can  reduce  peak 
discharges,  provide  ground  water 
recharge,  augment  low  flow  conditions 
of  receiving  streams,  reduce  storm  water 
discharge  volumes  and  pollutant  loads, 
and  protect  downstream  channels  from 
erosion.  Infiltration  devices  are  a 
feasible  option  where  soils  are 
permeable  and  the  water  table  and 
bedrock  are  well  below  the  surface. 
Infiltration  basins  can  also  be  used  as 
sediment  basins  during  construction  5. 
Infiltration  trenches  can  be  more  easily 
placed  into  under-utilized  areas  of  a 
development  and  can  be  used  for  small 
sites  and  infill  developments.  However, 
trenches  may  require  regular 
maintenance  to  prevent  clogs, 
particularly  where  grass  inlets  or  other 
pollutant  removing  inlets  are  not  used. 
In  some  situations,  such  as  low  density 
areas  of  parking  lots,  porous  pavement 
can  provide  for  infiltration. 


5  “Controlling  Urban  Runoff:  A  Practical  Manual 
for  Planning  and  Designing  Urban  BMPs,”  July, 
1987,  Metropolitan  Washington  Council  of 
Governments. 


2.  Flow  Attenuation  by  Vegetation  or 
Natural  Depressions 

Flow  attenuation  provided  by 
vegetation  or  natural  depressions  can 
provide  pollutant  removal  and 
infiltration  and  can  lower  the  erosive 
potential  of  flows  6.  In  addition,  these 
practices  can  enhance  habitat  values 
and  the  appearance  of  a  site.  Vegetative 
flow  attenuation  devices  include  grass 
swales  and  filter  strips  as  well  as  trees 
that  are  either  preserved  or  planted 
during  construction. 

Typically  the  costs  of  vegetative 
controls  are  less  than  other  storm  water 
practices.  The  use  of  check  dams 
incorporated  into  flow  paths  can 
provide  additional  infiltration  and  flow 
attenuation.7  Given  the  limited  capacity 
to  accept  large  volumes  of  runoff,  and 
potential  erosion  problems  associated 
with  large  concentrated  flows, 
vegetative  controls  should  usually  be 
used  in  combination  with  other  storm 
water  devices. 

Grass  swales  are  typically  used  in 
areas  such  as  low  or  medium  density 
residential  development  and  highway 
medians  as  an  alternative  to  curb  and 
gutter  drainage  systems.8. 

3.  Outfall  Velocity  Dissipation  Devices 

Outfall  velocity  dissipation  devices 

include  riprap  and  stone  or  concrete 
flow  spreaders.  Outfall  velocity 
dissipation  devices  slow  the  flow  of 
water  discharged  from  a  site  to  lessen 
erosion  caused  by  the  discharge. 

4.  Retention  Structures/ Artificial 
Wetlands 

Retention  structures  include  ponds 
and  artificial  wetlands  that  are  designed 
to  maintain  a  permanent  pool  of  water. 
Properly  installed  and  maintained 
retention  structures  (also  known  as  wet 
ponds)  and  artificial  wetlands9  can 
achieve  a  high  removal  rate  of  sediment, 
BOD,  organic  nutrients  and  metals,  and 
are  most  cost-effective  when  used  to  . 
control  runoff  from  larger,  intensively 
developed  sites.10  These  devices  rely  on 
settling  and  biological  processes  to 


6  “Urban  Targeting  and  BMP  Selection,”  United 
States  EPA,  Region  V,  November  1990. 

7  “Standards  and  Specifications  for  Infiltration 
Practices,”  1984,  Maryland  Water  Resources 
Administration. 

•“Controlling  Urban  Runoff:  A  Practical  Manual 
for  Planning  and  Designing  Urban  BMPs,” 
Metropolitan  Washington  Council  of  Governments, 
July  1987. 

’See  “Wetland  basins  for  Storm  Water  Treatment: 
Discussion  and  Background,”  Maryland  Sediment 
and  Storm  Water  Division,  1987  and  “The  Use  of 
Wetlands  for  Controlling  Stormwater  Pollution,” 
Strecker,  E.,  et.  al.,  1990. 

10  “Controlling  Urban  Runoff,  A  Practical  Manual 
tor  Planning  and  Designing  Urban  BMPs,” 
Metropolitan  Washington  Council  of  Governments, 
1987. 
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remove  pollutants.  Retention  ponds  and 
artificial  wetlands  can  also  create 
wildlife  habitat,  recreation,  and 
landscape  amenities,  as  well  as 
corresponding  higher  property  values. 

5.  Water  Quality  Detention  Structures 

Storm  water  detention  structures 
include  extended  detention  ponds, 
which  control  the  rate  at  which  the 
pond  drains  after  a  storm  event. 

Extended  detention  ponds  are  usually 
designed  to  completely  drain  in  about 
24  to  40  hours,  and  will  remain  dry  at 
other  times.  They  can  provide  pollutant 
removal  efficiencies  that  are  similar  to 
those  of  retention  ponds.1 1  Extended 
detention  systems  are  typically  designed 
to  provide  both  water  quality  and  water 
quantity  (flood  control)  benefits. 

C.  Housekeeping  BMPs 

Pollutants  that  may  enter  storm  water 
from  construction  sites  because  of  poor 
housekeeping  include  oils,  grease, 
paints,  gasoline,  concrete  truck  wash 
down,  raw  materials  used  in  the 
manufacture  of  concrete  (e.g.,  sand, 
aggregate,  and  cement),  solvents,  litter, 
debris,  and  sanitary  wastes. 

Construction  site  management  plans  can 
address  the  following  to  prevent  the 
discharge  of  these  pollutants: 

•  Designate  areas  for  equipment 
maintenance  and  repair; 

•  Provide  waste  receptacles  at 
convenient  locations  and  provide 
regular  collection  of  wastes; 

•  Locate  equipment  wash  down  areas 
on  site,  and  provide  appropriate  control 
of  washwaters; 

•  Provide  protected  storage  areas  for 
chemicals,  paints,  solvents,  fertilizers, 
and  other  potentially  toxic  materials; 
and 

•  Provide  adequately  maintained 
sanitary  facilities. 

Part  IV — Summary  of  Permit 
Conditions 

A.  Eligibility 

These  proposed  permits  would 
authorize  all  discharges  of  storm  water 
from  construction  activities,  except 
those  discussed  under  the  Limitations 
on  Coverage  section.  Any  discharge 
authorized  by  a  different  NPDES  permit 
may  be  commingled  with  discharges 
authorized  by  this  permit.  The  proposed 
permit  would  also  authorize  discharges 
from  support  activities  which  are 
related  to  the  construction  project  (e.g., 
concrete  or  asphalt  batch  plants, 
equipment  staging  yards,  material 
storage  areas,  etc.)  provided  that  the 

11  "Urban  Targeting  and  BMP  Selection,”  United 
States  HP  A,  Region  V,  November  1990. 


support  activities  meet  the  following 
conditions: 

•  The  support  activity  is  not  a 
commercial  operation  serving  multiple 
unrelated  construction  projects  and 
does  not  operate  beyond  the  completion 
of  the  construction  project;  and 

•  Appropriate  controls  and  measures 
are  identified  in  the  storm  water 
pollution  prevention  plan  for  the 
discharges  from  the  support  activity 
areas. 

B.  Limitations  on  Coverage 

The  following  storm  water  discharges 
from  construction  sites  are  not 
authorized  by  this  permit: 

1.  Storm  water  discharges  which 
originate  from  the  site  after  the 
construction  activities  have  been 
completed  and  the  site  has  undergone 
final  stabilization 

2.  Storm  water  discharges  which  are 
mixed  with  non  storm  water  sources 
other  than  those  identified  and  in 
compliance  with  the  permit  Non  storm 
water  discharges  which  are  authorized 
under  a  different  NPDES  permit  may  be 
commingled  with  discharges  authorized 
under  this  permit. 

3.  Storm  water  discharges  associated 
with  construction  activity  that  have 
been  issued  an  individual  permit  or 
required  to  obtain  coverage  under  an. 
alternative  general  permit  are  not 
covered  under  this  permit. 

4.  Storm  water  discharges  which  the 
Director  (EPA)  has  determined  to  be  or 
may  reasonable  be  expect  to  be 
contributing  to  a  violation  of  water 
quality  standards  are  not  covered  by  this 
permit. 

5.  Discharges  which  are  not  in 
compliance  with  the  Endangered 
Species  Act  (ESA).  In  order  to  obtain 
coverage,  the  applicant  must  certify  to 
meeting  one  of  the  criteria  detailed  in 
the  permit.  The  criteria  are  as  follows: 

(a)  The  storm  water  discharge(s),  and 
the  construction  and  implementation  of 
Best  Management  Practices  (BMPs)  to 
control  storm  water  runoff,  are  not 
likely  to  adversely  affect  species 
identified  in  Addendum  A 12  of  this 
permit  or  critical  habitat  for  a  listed 
species;  or  (b)  the  applicant’s  activity 
has  received  previous  authorization 

12  Proposed  Addendum  A  is  a  State/County 
listing  of  endangered  species  that  applicants  can 
refer  to  to  ensure  compliance  with  the  eligibility 
terms  and  conditions  of  the  proposed  permit. 
Addendum  A  is  not  included  in  this  notice,  but  can 
be  found  as  Addendum  H  to  the  Multi-Sector  Storm 
Water  General  Permit  issued  on  September  29, 1995 
(60  FR  50804).  EPA  will  prepare  a  final  Addendum 
A  to  accompany  the  issuance  of  the  final  permit 
after  the  public  comment  period.  Reviewers 
wishing  to  make  comment  on  Addendum  A  for 
today’s  proposed  permit  may  do  so  by  reviewing 
Addendum  H  in  the  Multi-Sector  Permit 


under  section  7  or  section  10  of  the 
Endangered  Species  Act  and  that 
authorization  addressed  storm  water 
discharges  and/or  BMPs  to  control 
storm  water  runoff  (e.g.,  developer 
included  impact  of  entire  project  in 
consultation  over  a  wetlands  dredge  and 
fill  permit  under  Section  7  of  the 
Endangered  Species  Act);  or  (c)  the 
applicant’s  activity  was  considered  as 
part  of  a  larger,  more  comprehensive 
assessment  of  impacts  on  endangered 
and  threatened  species  under  section  7 
or  section  10  of  the  Endangered  Species 
Act  that  which  accounts  for  storm  water 
discharges  and  BMPs  to  control  storm 
water  runoff  (e.g.,  where  an  area- wide 
habitat  conservation  plan  and  section  10 
permit  is  issued  which  addresses 
impacts  from  construction  activities 
including  those  from  storm  water,  or  a 
National  Environmental  Policy  Act 
(NEPA)  review  is  conducted  which 
incorporates  ESA  section  7  procedures); 
or  (d)  consultation  under  section  7  of 
the  Endangered  Species  Act  is 
conducted  for  the  applicant’s  activity 
which  results  in  either  a  no  jeopardy 
opinion  or  a  written  concurrence  on  a 
finding  of  no  likelihood  of  adverse 
effects;  or  (e)  the  applicant’s  activity 
was  considered  as  part  of  a  larger,  more 
comprehensive  site-specific  assessment 
of  impacts  on  endangered  and 
threatened  species  by  the  owner  or  other 
operator  of  the  site  and  that  permittee 
certified  eligibility  under  item  (a),  (b), 
(c),  or  (d)  above  (e.g.,  owner  was  able  to 
certify  no  adverse  impacts  for  the 
project  as  a  whole  under  item  (a),  so  the 
contractor  can  then  certify  under  item 
(e)).  Utility  companies  applying  for 
permit  coverage  for  the  entire  permit 
area  of  coverage  as  defined  under  Part 
I.A.  may  certify  under  item  (e)  since 
authorization  to  discharge  is  contingent 
on  a  principal  operator  of  a  construction 
project  having  been  granted  coverage 
under  this,  or  an  alternative  NPDES 
permit  for  the  areas  of  the  site  where 
utilities  installation  activities  will 
occur. 

EPA  notes  that  it  is  requiring  all 
applicants  to  follow  directions  provided 
in  Addendum  A  to  ensure  protection  of 
listed  species  and  critical  habitat  when 
applying  for  permit  coverage.  Those 
directions  require  that  applicants  assess 
the- impacts  of  their  “storm  water 
discharges”  and  “BMPs  to  control  storm 
water  run  off”  on  listed  species  and 
critical  habitat  that  are  located  “in 
proximity”  to  the  those  discharges  and 
BMPs.  In  proximity  is  defined  at 
Addendum  A  to  include  species: 
located  in  the  path  or  immediate  area 
through  which  or  over  which 
contaminated  point  source  storm  water 
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flows  from  construction  activities  to  the 
point  of  discharge  into  the  receiving 
water;  located  in  the  immediate  vicinity 
of,  or  nearby,  the  point  of  discharge  into 
receiving  waters;  or  located  in  the  area 
of  a  site  where  storm  water  BMPs  are 
planned  or  are  to  be  constructed.  This 
definition  reflects  the  purpose  of  this 
permit  which  regulates  storm  water 
discharges  and  measures  (i.e.,  BMPs)  to 
control  those  discharges.  However,  EPA 
also  solicits  comment  on  whether  the 
area  or  scope  of  impacts  to  be 
considered  by  applicants  should  be 
broadened  to  encompass  listed  species 
found  on  the  entire  construction  site 
and  not  just  those  species  found  “in 
proximity”  as  currently  defined  in 
Addendum  A. 

6.  Storm  water  discharges  adversely 
affecting  properties  eligible  for 
protection  under  the  National  Historic 
Preservation  Act.  To  be  eligible  for 
coverage  under  this  permit,  all 
applicants  must  determine  whether 
their  storm  water  discharges  or  BMPs  to 
control  storm  water  runoff  would  affect 
a  property  that  is  listed  or  is  eligible  for 
listing  in  the  National  Historic  Register 
maintained  by  the  Secretary  of  Interior 
(also  known  as  “historic  properties”  in 
the  NHPA  regulations  at  36  CFR  800.2). 
Applicants  must  comply  with  all 
requirements  in  this  permit  (including 
those  pertaining  to  the  development  of 
storm  water  pollution  prevention  plans 
and  submission  of  NOIs)  to  protect 
historic  properties.  Coverage  under  this 
permit  is  available  only  if  (a)  the  storm 
water  discharges  or  BMPs  to  control 
storm  water  run  off  do  not  affect  a 
property  that  is  listed  or  is  eligible  for 
listing  in  the  National  Historic  Register 
maintained  be  the  Secretary  of  Interior; 
or,  (b)  the  applicant  consults  with  the 
State  Historic  Preservation  Officer 
(SHPO)  or  the  Tribal  Historic 
Preservation  Officer  (THFO)  on  the 
potential  for  adverse  effects  which 
results  in  a  no  effect  finding;  or  (c)  the 
applicant  has  obtained  and  is  in 
compliance  with  a  written  agreement 
between  the  applicant  and  the  SHPO/ 
THPO  that  outlines  all  measures  to  be 
undertaken  by  the  applicant  to  mitigate 
or  prevent  adverse  effects  to  the  historic 
property;  or  (d)  the  applicant  agrees  to 
implement  and  comply  with  the  terms 
of  a  written  agreement  betwoen  another 
owner/operator  (e.g.,  subdivision 
developer,  property  owner,  etc.)  and  the 
SHPO/THPO  that  outlines  all  measures 
to  be  undertaken  by  operators  on  the 
site  to  mitigate  or  prevent  adverse 
effects  to  the  historic  property;  or  (e)  the 
applicant’s  activity  was  considered  as 
part  of  a  larger,  more  comprehensive 
site-specific  assessment  of  effects  on 


historic  properties  by  the  owner  or  other 
operator  of  the  site  and  that  permittee 
certified  eligibility  under  items  (a),  (b), 

(c),  or  (d)  above.  Utility  companies 
applying  for  permit  coverage  for  the 
entire  construction  site  may  certify  » 
under  item  (d)  since  authorization  to 
discharge  is  contingent  on  a  principal 
operator  of  a  construction  project  having 
been  granted  coverage  under  this,  or  an 
alternative  NPDES  permit  for  the  areas 
of  the  site  where  utilities  installation 
activities  will  occur. 

This  permit  does  not  authorize  any 
storm  water  discharges  or  BMPs  to 
control  storm  water  runoff  which  are 
not  in  compliance  with  any  applicable 
State  or  local  historic  preservation  laws. 

C.  Obtaining  Coverage 

Dischargers  who  submit  a  complete 
and  accurate  NOI  in  accordance  with 
the  requirements  of  this  permit  are 
authorized  to  discharge  storm  water 
from  construction  sites  under  the  terms 
and  conditions  of  this  permit.  As 
proposed,  authorization  to  discharge 
occurs  two  days  after  the  date  that  the 
NOI  is  postmarked,  unless  otherwise 
notified  by  EPA.  Dischargers  must  have 
developed  and  be  ready  to  implement  a 
Storm  Water  Pollution  Prevention  Plan 
(SWPPP)  for  the  areas  of  the 
construction  project  for  which  they  are 
responsible  prior  to  submission  of  the 
NOI.  A  new  NOI  must  be  filed  by  the 
new  operator  when  an  operator  changes 
or  when  a  new  operator  is  added. 

The  Agency  requests  comment  on  an 
alternative  time  frame  for  NOI 
submittal.  EPA  solicits  comments  on 
requiring  a  30-day  advance  time  frame 
in  which  to  submit  a  notice  of  intent 
EPA  believes  this  additional  time  would 
allow  for  a  more  timely  administrative 
processing  of  each  NOI  and  allow  EPA 
time  to  acknowledge  coverage  and 
assign  a  permit  number  to  the  permittee 
prior  to  work  actually  commencing  on 
the  site.  In  addition,  the  30-day  advance 
notice  period  may  allow  EPA  more  time 
to  review  potential  impacts  of 
construction  activities  on  endangered 
species  and  historic  properties. 
Comments  on  this  option  should  be 
submitted  during  the  public  review  and 
comment  period  described  above. 

EPA  may  deny  coverage  under  this 
permit  and  require  submittal  of  an 
individual  NPDES  permit  application 
based  on  a  review  of  the  completeness 
and/or  content  of  the  NOI  or  other 
information  (e.g.,  water  quality 
information,  compliance  history,  etc.). 
Where  EPA  requires  a  discharger 
authorized  under  the  general  permit  to 
apply  for  an  individual  NPDES  permit 
or  an  alternative  general  permit,  EPA 
will  notify  the  discharger  in  writing  that 


a  permit  application  is  required. 

Coverage  under  this  general  permit  will 
automatically  terminate  if  the  discharger 
fails  to  submit  the  required  individual 
or  alternative  permit  application  in  a 
timely  manner.  Where  the  discharger 
does  submit  a  requested  permit 
application,  coverage  under  this  general 
permit  will  automatically  terminate  on 
the  effective  date  of  the  issuance  or 
denial  of  the  individual  NPDES  permit 
or  the  alternative  general  permit  as  it 
applies  to  the  individual  permittee. 

D.  Terminating  Coverage 

Operators  needing  to  terminate 

coverage  must  submit  a  Notice  of 
Termination  (NOT).  Permittees  must 
submit  the  NOT  within  30  days  after 
completion  of  their  construction 
activities  and  final  stabilization  of  their 
portion  of  the  site.  An  NOT  must  also 
be  submitted  by  the  first  operator  when 
another  operator  takes  over  the 
responsibilities  of  a  previous  operator. 
Notice  of  Termination  requirements  are 
discussed  later  in  this  fact  sheet.  When 
a  utility  company  is  covered  by  an  area 
wide  permit  for  installation  of  services, 
it  is  not  required  to  submit  NOTs  for 
each  project 

E.  Notice  of  Intent  Requirements 

NPDES  general  permits  for  storm 
water  discharges  associated  with 
industrial  activity  require  that 
dischargers  submit  a  Notice  of  Intent 
(NOI)  to  be  covered  by  the  permit  prior 
to  the  authorization  of  their  discharges 
under  such  permit  (see  40  CFR 
122.28(b)(2),  (April  2, 1992,  (57  FR 
11394)).  Consistent  with  these 
regulatory  requirements,  today’s  permit 
establishes  NOI  requirements. 
Dischargers  that  submit  a  complete  and 
accurate  NOI  are  not  required  to  submit 
an  individual  permit  application  for 
such  discharge,  unless  the  Director 
specifically  notifies  the  discharger  that 
an  individual  permit  application  must 
be  submitted. 

Dischargers  who  want  to  obtain 
coverage  under  this  permit  must  submit 
an  NOI  using  the  form  provided  by  EPA 
(or  a  photocopy  thereof).  Proposed  NOI 
forms  are  in  Addendum  C  of  the 
proposed  permit.  Each  entity  which 
meets  either  of  the  two  criteria  in  Part 
IX  (Definitions)  of  the  permit  for  an 
“operator”  must  submit  an  NOL  An 
“operator”  is  any  party  associated  with 
a  construction  project  which  has 
operational  control  over  project 
specifications  (including  the  ability  to 
make  modifications  in  specifications)  or 
has  day-to-day  operational  control  of 
those  activities  at  a  project  site  which 
are  necessary  to  ensure  compliance  with 
the  permit  The  criteria  for  an  operator 
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in  the  permit  are  the  same  as  EPA 
intended  for  the  existing  permits. 
However,  a  definition  for  the  term 
operator  has  been  added  to  the  permit 
for  clarification. 

The  rationale  for  the  criteria  for  an 
operator  was  discussed  in  Appendix 
A — Summary  of  Responses  to  Public 
Comment  which  accompanied  the 
issuance  of  the  expiring  permit 
(September  9, 1992,  (57  FR  41190)).  To 
ensure  effective  implementation  of  the 
requirements  of  the  permit,  the  permit 
must  directly  regulate  each  entity  with 
control  over  the  critical  functions 
identified  above  in  the  definition  of  an 
operator.  Control  over  project 
specifications  is  necessary  to  ensure  that 
a  project  design  includes  appropriate 
sediment  and  erosion  control  measures 
and  post  construction  storm  water 
management  measures.  Day  to  day 
operational  control  is  necessary  to 
ensure  effective  implementation  of 
permit  requirements  at  a  project  site. 

The  entities  who  are  considered 
operators  will  commonly  consist  of  the 
owner  or  developer  of  a  project  (the 
party  with  control  of  project 
specifications)  and  the  general 
contractor  (the  party  with  day  to  day 
operational  control  of  the  activities  at 
project  site  which  are  necessary  to 
ensure  compliance  with  the  permit). 
Contractors  and  subcontractors  who  are 
under  the  general  supervision  of  the 
general  contractor  are  not  considered 
operators  and  would  not  need  to  submit 
NOIs.  However,  they  must  certify  that 
they  understand  the  terms  and 
conditions  of  the  proposed  permit  in 
accordance  with  Part  IV.  E  of  the  permit 

Utility  companies  (e.g.,  telephone, 
electric,  gas,  cable  TV,  etc.)  are  a  special 
class  of  operator.  They  typically  disturb 
only  a  very  small  portion  of  the 
construction  site  during  installation  of 
above  ground  or  underground  utility 
lines.  Main  service  lines  are  typically 
installed  before  construction  of 
buildings,  with  stubs  left  for  later 
connections  to  individual  houses  or 
buildings  as  they  are  completed.  All  this 
utility  installation  is  typically  done  by 
utility  company  personnel  or 
contractors  hired  directly  by  the  utility 
company.  All  installation  is  typically 
completed  long  before  final  site 
stabilization  is  even  possible,  so  utility 
companies  will  seldom,  if  ever,  have 
responsibility  for  final  stabilization 
(except  for  areas  disturbed  by  utility 
companies  only  during  the  construction 
process).  While  the  owner  of  the  project 
specifies  what  level  of  service  is  desired 
and  safety  codes  dictate  minimum 
specifications  (e.g.,  size  and  type  of 
electric  wire,  depth  of  trenches,  etc.), 
the  utility  company  retains  the  ultimate 


decision  on  specifications  (e.g.,  could 
choose  to  install  bigger  lines  to  serve 
future  demand  in  adjacent  areas)  and 
retains  ownership  of  the  utility  lines 
after  they  are  installed  in  the  utility 
easements.  The  utility  company’s  long 
term  ownership  of  utility  lines  is 
significant,  in  that  developers  and 
construction  companies  typically 
transfer  the  completed  project  to  the 
ultimate  owner  and  have  no  future 
interest  in  the  site.  Utility  contractors 
hired  by  a  utility  company  or  other  site 
operators  and  not  meeting  the  definition 
of  “operator”  are  considered 
subcontractors  for  the  purpose  of  the 
permit  and  are  covered  by  the 
subcontractor  certification  requirements 
of  Part  IV.E. 

In  some  ways  utility  companies 
operate  akin  to  subcontractors,  but  often 
without  a  contract  since  State/Tribal 
laws  typically  require  the  utility 
company  to  provide  service  to  anyone 
who  pays  the  appropriate  installation 
charges.  At  times,  only  one  utility 
company  may  exist  for  a  particular 
service  within  a  service  area.  A  site 
owner  often  has  no  choice  about  which 
utility  company  to  use  and  even  where 
there  is  a  choice  it  is  usually  between 
a  limited  number  of  “authorized”  utility 
companies.  Once  a  utility  company  is 
selected,  the  site  operator  typically  must 
allow  the  utility  company  to  do  the 
installation  and  cannot  choose  to  install 
the  lines  itself .  This  adds  up  to  a  very 
limited,  if  any,  direct  control  a  site 
operator  actually  has  over  utility 
company  operations  on  a  site  other  than 
identifying  where  easements  and 
structures  will  be  located  and  , 
coordination  on  timing  of  installation. 

In  addition,  dining  enforcement  actions 
there  have  been  complaints  from  the 
construction  industry  that  there  have 
been  instances  where  lack  of 
coordination  and  clear  definition  of 
responsibilities  have  led  to  damage  to 
storm  water  control  measures  without 
the  operator  of  such  measures  even 
being  aware  that  another  party  was  on 
site. 

Recognizing  the  special  case  utility 
companies  present,  today’s  permit 
proposes  to  establish  special  NOI  and 
permit  requirements  for  the  limited 
construction  activities  by  utility 
companies  and  to  allow  coverage  for  the 
entire  permit  area  with  the  submittal  of 
a  single  NOI.  Area-wide  coverage  would 
only  be  available  provided  the  site 
owner/operator  has  previously  obtained 
coverage  for  the  more  comprehensive 
construction  activities  at  the  site  and  the 
pollution  prevention  plan  addresses 
utilities  installation  and  assigns 
responsibilities  for  control  measures. 


As  envisioned,  the  site  owner/ 
operator  could  develop  measures 
specifically  for  the  utility  and  include 
them  in  a  “master”  pollution  prevention 
plan,  or  the  utility  company  could 
provide  appropriate  control  measures 
for  its  activities  on  site  to  the  site 
owner/operator  for  attachment  to  the 
“master”  pollution  prevention  plan. 
Given  the  limited  activities  of  utility 
companies,  the  site  inspection  and  other 
permit  conditions  of  a  more 
comprehensive  nature  would  default  to 
the  site  owner/operator  for 
implementation.  This  conditional 
permit  coverage  reduces  the 
administrative  and  financial  burden  of 
requiring  separate  NOIs  for  each  utility 
company  operating  at  every 
construction  site. 

Some  of  the  other  options  considered 
for  addressing  utilities  installation 
included:  requiring  a  full  NOI  and 
pollution  prevention  plan  for  each 
utility  company  project  or  allowing  the 
utility  company  to  submit  a  single  NOI 
for  area  wide  permit  coverage,  but 
requiring  a  pollution  prevention  plan 
for  each  project  (or  providing  an 
addendum  for  the  site  operator’s  plan). 
While  either  alternative  could  satisfy 
the  requirements  of  the  Clean  Water 
Act,  the  Agency  prefers  to  implement  a 
process  with  fewer  administrative 
burdens  and  economic  impacts.  A 
requirement  for  a  separate  NOI  from 
each  utility  company  at  a  site  would 
add  two  to  six  additional  NOIs  per 
project.  This  would  increase  the 
administrative  burden  on  the  regulated 
community,  the  States,  Tribes  and  EPA. 
A  requirement  for  NOIs  and  full 
pollution  prevention  plans  from  each 
utility  company  at  a  site  would  add 
unnecessary  cost  to  the  relatively 
routine  process  of  installing  utilities  (as 
opposed  to  the  more  complicated 
aspects  of  managing  runoff  from  an  < 
entire  construction  project).  This  added 
cost  would  eventually  be  passed  on  to 
the  owner/buyer  of  the  completed 
project.  While  utility  companies  do 
have  a  role  in  preventing  pollution  of 
storm  water  at  construction  sites,  the 
Agency  has  attempted  to  include  utility 
company  accountability  in  the  permit  in 
the  most  practicable  manner  possible. 
The  Agency  requests  comments  on  these 
and  any  alternative  methods  to  insure 
accountability  and  equity  for  all 
operators  at  construction  sites. 

Dischargers  operating  under  approved 
State,  Tribal  or  local  sediment  and 
erosion  plans,  grading  plans,  or  storm 
water  management  plans,  must,  in 
addition  to  filing  copies  of  the  NOI  with 
EPA,  submit  signed  copies  of  the  NOI  to 
the  State  or  local  agency  approving  such 
plans  by  the  deadlines  stated  below. 
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1.  Deadlines  for  Submitting  NOIs  ^ 

Deadlines  for  submittal  of  NOIs  to  be 
authorized  to  discharge  under  this 
permit  are  as  follows: 

•  Parties  with  operational  control 
over  project  specifications,  (the  owners 
and/or  developers),  must  submit  an  NOI 
at  least  two  days  prior  to 
commencement  of  the  construction 
activity. 

•  Other  parties  with  day  to  day 
operational  control  of  activities  at  a 
project  site  must  submit  an  NOI  two 
days  prior  to  their  commencing  work  at 
the  site. 

•  For  storm  water  discharges  from 
construction  sites  where  the  operator 
changes,  (including  projects  where  an 
operator  is  added  after  an  NOI  has  been 
submitted),  an  NOI  shall  be  submitted  at 
least  two  days  prior  to  when  the 
operator  commences  work  at  the  site. 

•  Utility  companies  (telephone,  gas, 
electric,  water,  sewer  and  cable  etc.) 
whose  involvement  in  an  individual 
construction  project  is  limited  to 
installation  of  underground  or  above 
ground  service  lines  and  associated 
equipment  to  provide  connections  from 
a  main  transmission  line  to  individual 
customers,  may  file  a  single  NOI  to 
obtain  coverage  for  all  such  activities  in 
the  defined  areas  of  permit  coverage.  A 
utility  company  should  file  for  coverage 
at  least  two  days  prior  to  beginning 
work.  Coverage  obtained  by  utility 
companies  in  this  manner  is  limited  to 
the  utility  company’s  activities  on  sites 
where  an  operator  of  the  individual 
construction  project  has  obtained 
coverage  under  this  permit;  an  alternate 
general  permit  or  an  individual  permit. 
The  pollution  prevention  plan  for  the 
construction  site  must  identify  control 
measures  for  the  installation  of  the 
utilities  and  the  parties  responsible  for 
those  measures. 

When  a  utility  company  is 
constructing  a  project  for  itself ,  it  must 
obtain  permit  coverage  on  a  case  by  case 
basis  in  the  manner  described  for 
operators  with  control  over  project 
specifications  (i.e.;  two  days  prior  to 
beginning  work).  Permittees  with 
construction  projects  authorized  to 
discharge  under  the  previous  general 
permit  issued  in  1992  must: 

•  Submit  a  new  NOI  within  thirty 
(30)  days  of  the  effective  date  of  this 
permit  in  order  to  continue 
authorization  to  discharge  after  July  2, 
1997.  If  the  permittee  will  be  eligible  to 
submit  a  Notice  of  Termination  (NOT) 
(e.g.,  construction  finished  and  final 
stabilization  complete)  before  the  30th 
day,  no  NOI  is  required. 

•  During  the  time  between  the 
effective  diate  of  this  permit  and  July  2, 


1997,  comply  with  the  terms  and 
conditions  of  the  1992  baseline  general 
permit  they  were  previously  authorized 
under  and  submitted  an  NOI  for 
extended  coverage  as  described  under 
the  Administrative  Procedures  Act 
before  termination  of  the  1992  baseline 
general  permit. 

•  Upaate  their  current  pollution 
prevention  plan  to  comply  with  the 
requirements  of  Part  IV  no  later  than 
July  2, 1997. 

EPA  will  accept  an  NOI  at  a  later  date 
for  any  unpermitted  activities  that  may 
have  occurred  between  the  time 
construction  commenced  and  the  time 
authorization  is  received.  Late  NOIs  can 
only  provide  coverage  for  future 
discharges  and  do  not  retro-actively 
apply  to  any  unpermitted  discharges 
that  may  have  occurred  in  the  past. 

Options  Considered:  Several  options 
for  NOI  deadlines  were  considered.  As 
described  above,  the  Agency  requests 
comment  on  an  alternative  NOI 
submittal  time  frame  of  30-days. 
Commenters  should  give  consideration 
to  the  criteria  that  could  be  used  to 
establish  the  final  permit’s  NOI 
deadlines,  such  as:  recognizing  the  time 
lapse  between  submission  of  the  NOI 
and  receipt  of  actual  discharge 
authorization  and  minimizing  the 
impact  this  time  lapse  could  have  on  the 
construction  industry,  providing  a 
mechanism  for  considering  each 
project’s  potential  impacts  on  the 
environment,  endangered  species  or 
historic  properties  and  thus  their 
eligibility  for  general  permit  coverage, 
providing  a  realistic  time  for  at  least  one 
operator  (typically  the  owner)  at  a 
construction  project  to  receive 
confirmation  of  permit  coverage, 
providing  a  common  link  between  the 
various  permittees  at  a  construction  site, 
and  minimizing,  where  possible,  the 
total  number  of  NOIs  that  would  be 
necessary  at  each  construction  project. 

The  proposed  option  contained  in  this 
proposed  permit  is  to  retain  the  two  day 
NOI  deadline  used  in  the  1992  permits. 
The  advantage  of  this  approach  is  the 
short  turn-around  in  obtaining  permit 
coverage.  While  there  are  certain 
problems  regarding  coverage  that  have 
arisen  with  a  short  time  frame, 
including  inadvertently  granted 
coverage  and  incomplete  NOIs,  EPA 
believes  that  such  deficiencies  have 
been  resolved  without  adverse  impacts 
on  the  environment.  EPA  is  continuing 
this  option  as  the  preferred  option  due 
to  the  flexibility  to  provide  permit 
coverage  for  these  activities  in  a  timely 
fashion  without  adverse  impact  on  the 
environment. 

The  option  EPA  is  requesting 
comment  on  would  require  a  longer  lead 


time  for  NOI  submittal  by  the  owner  or 
developer  of  the  site  that  would  allow 
enough  time  for  that  permittee  to 
receive  confirmation  of  permit 
authorization,  including  an  assigned 
permit  number.  This  initial  NOI  would 
include  an  assessment  of  the  permit 
eligibility  of  the  site  as  a  whole, 
including  addressing  any  endangered 
species  or  historic  preservation 
concerns  early  on  in  the  process. 
Subsequent  applicants,  such  as  the 
contractors  hired  by  the  owner/ 
developer,  could  then  rely  on  this  initial 
assessment  and  be  eligible  to  file  an  NOI 
only  two  days  prior  to  commencing 
work.  This  option  could  possibly  reduce 
the  cost  to  implement  a  pollution 
prevention  plan,  in  that  subsequent 
contractors  would  be  able  to  identify 
any  owner/develop  applicants  that  may 
have  already  developed  a  pollution 
prevention  plan  that  covers  all 
construction  activities  on  the  site. 
Subsequent  applicants  could  thereby 
avoid  duplicate  cost  to  complete  their 
own  plan  specific  to  their  portion  of  the 
site  activity. 

A  third  option  was  to  require  all 
operators  to  submit  NOIs  14  days  In 
advance  of  commencing  construction. 
While  this  approach  allowed  additional 
time  for  review  of  NOIs,  experience  in 
processing  of  NOIs  suggests  that  two 
weeks  is  not  enough  time  for 
determining  completeness  of  the  NOI 
and  returning  a  response  to  the 
applicant.  While  electronic  filing  of 
NOIs  could  help,  the  Agency  currently 
does  not  have  the  capability  to  accept 
electronic  applications  and  some 
operators  may  not  have  the  ability  to  file 
NOIs  electronically. 

A  fourth  option  was  to  require  an  NOI 
for  each  construction  project  from  the 
operator(s)  with  control  over  site 
specifications  (e.g.,  developer  or  owner). 
Operators  with  day  to  day  control  over 
implementation  of  storm  water  controls 
(e.g.  general  contractor)  would  be 
allowed  to  submit  a  single  NOI  for  all 
their  company’s  activities  within  the 
permit  area.  This  option  had  the 
obvious  advantage  of  reducing  the  total 
number  of  NOIs  that  would  need  to  be 
submitted.  However,  the  operators 
implementing  a  more  complex  pollution 
prevention  plan  covering  all  of  the  site- 
dependent  activities  at  a  wide  range  of 
different  construction  sites  (as  opposed 
to  the  relatively  small  and  consistent 
activities  of  a  utility  company)  would 
require  a  higher  level  of  permit  controls 
to  provide  environmental 
accountability.  Uncertainty  over  the 
time  needed  to  develop  the  appropriate 
permit  conditions  for  such  an  approach 
lead  to  abandoning  this  approach  in 
favor  of  concentrating  on  ensuring  that 
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a  replacement  construction  general 
permit  was  available  for  new 
construction  projects  before  the  current 
permit  expires. 

The  Agency  requests  comments  on 
the  30-day  advance  notice  option  and 
welcomes  any  suggestions  on 
streamlining  obtaining  permit  coverage 
while  still  ensuring  compliance  with  the 
Agency’s  responsibilities  under  the 
Clean  Water  Act,  the  Endangered 
Species  Act,  and  the  National  Historic 
Preservation  Act.  The  Agency  notes  that 
it  is  currently  undergoing  consultation 
under  section  7  of  the  Endangered 
Species  Act  and  plans  to  initiate 
consultation  under  sections  106  and  110 
of  the  National-Historic  Preservation  Act 
on  the  issuance  of  this  permit.  These 
consultations  may  result  in  additional 
permit  conditions  to  protect  endangered 
and  threatened  species,  critical  habitat, 
and  historic  properties. 

2.  Contents  of  the  NOI. 

An  NOI  (a  draft  copy  of  a  proposed 
new  form  is  found  in  Addendum  C  of 
today’s  notice  (or  a  photocopy))  must  be 
completed  and  submitted  to  EPA’s  NOI 
Center  address  to  obtain  authorization 
to  discharge  under  today’s  permit.  The 
NOI  contained  in  this  proposed  permit 
is  a  revised  NOI.  EPA  is  requesting 
much  of  the  same  information  as  in  the 
previous  form,  but  has  also  added 
additional  questions  concerning 
endangered  species,  historic 
preservation,  and  pollution  prevention 
plan  status.  EPA  is  concurrently 
providing  this  NOI  to  the  Office  of 
Management  and  Budget  for  review 
under  the  Paperwork  Reduction  Act. 

The  NOI  form  requires  the  following 
information: 

•  The  street  address  (description  of 
location  if  no  street  address  is 
available),  county,  and  the  latitude  and 
longitude  of  the  approximated  center  of 
the  construction  site/project  for  which 
the  notification  is  submitted; 

•  The  name,  address,  and  telephone 
number  of  the  operator(s)  filing  the  NOI 
for  permit  coverage  and  operator  status 
as  a  Federal,  State,  Tribal,  private,  or 
public  entity; 

•  Whether  or  not  the  construction 
project  is  located  on  an  Indian  lands; 

•  The  name  of  the  receiving  water(s), 
or  if  the  discharge  is  through  a 
municipal  separate  storm  sewer,  the 
name  of  the  municipal  operator  of  the 
storm  sewer  and  the  receiving  water(s); 

•  The  permit  number  of  other 
operator  at  the  site,  to  the  extent 
available; 

•  An  estimate  of  project  start  date  and 
completion  date,  estimate  of  the  number 
of  acres  of  the  site  on  which  soil  will  be 
disturbed. 


Acreage  may  be  determined  by 
dividing  square  footage  by  43,550,  as 
demonstrated  in  the  following  example. 
Convert  54,450  ft2  to  acres 

Divide  54,450  ft2  by  43,560  square 
feet  per  acre:  54,450  ft2+43,560  ft2/ 
acre=l  .25  acres; 

•  An  estimation  of  the  frequency  of 
discharge; 

•  The  location  of  where  the  pollution 
prevention  plan  can  be  viewed  if 
different  from  the  project  address. 

•  A  certification  that  a  storm  water 
pollution  prevention  plan,  including 
both  construction  and  post  construction 
controls,  has  been  prepared  for  the  site 
in  accordance  with  the  permit  and  that 
such  plan  complies  with  approved 
State,  Tribal  and/or  local  sediment  and 
erosion  plans  or  permits  and/or  storm 
water  management  plans  or  permits.  A 
copy  of  the  plans  or  permits  should  not 
be  included  with  the  NOI  submission, 
and  should  not  be  submitted  unless 
requested  by  EPA; 

•  Whether  any  species  identified  In 
Addendum  A  of  the  permit  are  in 
proximity  to  the  storm  water  discharges 
to  be  covered  by  this  permit  or  to  the 
BMPs  to  be  used  to  comply  with  this 
permit.  Addendum  A  of  the  permit 
contains  instructions  for  making  this 
determination; 

•  That  there  will  be  no  effect  on  any 
properties  listed  or  eligible  for  listing  on 
the  National  Register  of  Historic  Places 
under  the  National  Historic  Preservation 
Act  that  are  located  on  the  construction 
site;  and 

•  The  applicant  must  also  sign  a 
certification  statement  indicating  an 
understanding  of  the  terms  and 
conditions  of  the  permit. 

Notice  of  Intent  Requirements  for 
Utility  Companies  seeking  Area  Wide 
Coverage  (these  requirements  apply 
only  when  the  utility  companies  are 
installing  service): 

•  The  name,  address  and  telephone 
number  of  the  utility  company  filing  the 
NOI  for  permit  coverage  and  operator 
status  as  a  Federal,  State,  Tribal,  private, 
public  or  public  entity; 

•  The  State,  Tribal  or  other  area  of 
which  coverage  is  being  requested,  and 
whether  or  not  any  construction  projects 
will  be  located  on  Indian  Reservation 
lands; 

•  The  name,  address,  and  telephone 
number  of  the  utility  company’s  point  of 
contact  for  the  utility  company’s 
compliance  with  the  area  wider 
coverage; 

•  A  certification  that  a  storm  water 
pollution  prevention  plan  with  standard 
operating  procedures  of  the  limited 
utility  company  construction  activities 
related  to  installation  of  service 


connections  has  been  prepared  in 
accordance  with  the  requirements  of 
this  permit  and  that  the  plan  provides 
compliance  with  approved  state  and/or 
local  sediment  and  erosion  plans  or 
permits  and  storm  water  management 
plans  or  permits;  and 

•  Certification  of  eligibility  and 
compliance  with  the  Endangered 
Species  Act  and  The  National  Historic 
Preservation  Act 

The  NOI  must  be  signed  in 
accordance  with  the  signatory 
requirements  of  40  CFR  122.22.  A 
complete  description  of  these  signatory 
requirements  is  provided  in  the 
Standard  Permits  Section  of  the  general 
permit. 

3.  Where  To  Submit 

Completed  NOI  forms  are  to  be 
submitted  to  the  address  indicated  on 
the  NOI  form.  The  following  items 
should  be  posted  at  the  construction  site 
in  a  prominent  place  for  public  viewing: 
a  copy  of  the  Director’s 
acknowledgment  of  coverage  and  the 
assigned  permit  number;  a  local  contact 
telephone  number  and  address  for 
public  access  to  view  the  pollution 
prevention  plan  at  reasonable  times 
during  regular  business  hours  (advance 
notice  by  the  public  of  the  desire  to 
view  the  plan  may  be  required,  not  to 
exceed  two  working  days).  The  permit 
does  not  require  that  free  copies  of  the 
plan  be  provided  to  interested  members 
of  the  public,  only  that  they  have 
reasonable  access  to  view  the  document 
and  copy  it  at  their  own  expense;  and 
a  brief  description  of  the  project. 

F.  Special  Conditions  Management 
Practices,  and  Other  Non-Numeric 
Limitations 

1.  Prohibition  on  Non-Storm  Water 
Discharges 

Today’s  proposed  permits  would  not 
authorize  non-storm  water  discharges 
that  are  mixed  with  storm  water 
discharges  except  for  the  specific  classes 
of  non-storm  water  discharges  described 
in  the  permit.  Non-storm  water 
discharges  that  would  be  authorized 
under  today’s  proposed  permits  would 
include  discharges  from  firefighting 
activities;  fire  hydrant  flushings;  waters 
used  to  wash  vehicles  or  control  dust  in 
accordance  with  permit  requirements; 
potable  water  sources  including 
waterline  flushings;  routine  external 
building  wash  down  that  does  not  use 
detergents;  pavement  washwaters  where 
spills  or  leaks  of  toxic  or  hazardous 
materials  have  not  occurred  (unless  all 
spilled  material  has  been  removed)  and 
where  detergents  are  not  used;  air 
conditioning  condensate;  springs; 
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uncontaminated  ground  water;  and 
foundation  or  footing  drains  where 
flows  are  not  contaminated  with  process 
materials  such  as  solvents.13  Discharges 
of  material  other  than  storm  water 
which  are  in  compliance  with  another 
NPDES  permit  issued  for  that  discharge 
may  be  mixed  with  the  storm  water 
discharges  authorized  by  this  permit 

To  be  authorized  under  today’s 
proposed  permits,  these  sources  of  non- 
storm  water  (except  flows  from 
firefighting  activities)  must  be 
specifically  identified  in  the  storm 
water  pollution  prevention  plan 
prepared  for  the  facility.  (Plan 
requirements  are  discussed  in  more 
detail  below). 

Today’s  proposed  permits  would  not 
require  pollution  prevention  measures 
to  be  identified  and  implemented  for 
non-storm  water  flows  from  firefighting 
activities  since  these  flows  will  usually 
occur  as  unplanned  emergency 
situations  where  it  is  necessary  to  take 
immediate  action  to  protect  the  public. 

The  general  prohibition  on  non-storm 
water  discharges  in  today’s  permit 
ensures  that  non-storm  water  discharges 
(except  for  those  classes  of  non-storm 
water  discharges  that  are  authorized 
subject  to  compliance  with  certain 
conditions)  are  not  inadvertently 
authorized  by  this  permit.  Where  a 
storm  water  discharge  is  mixed  with 
process  wastewaters  or  other  sources  of 
non-storm  water  prior  to  discharge,  and 
the  discharge  is  currently  not  authorized 
by  an  NPDES  permit,  the  discharge 
cannot  be  covered  by  today’s  permit  and 
the  discharger  should  submit  the 
appropriate  application  forms  (Forms  1 
and  2C)  to  obtain  permit  coverage  or 
discontinue  the  discharge. 

2.  Releases  of  Reportable  Quantities  of 
Hazardous  Substances  or  Oil 

Today’s  proposed  permits  would 
provide  that  the  discharge  of  hazardous 
substances  or  oil  from  a  facility  must  be 
prevented  or  minimized  in  accordance 
with  the  storm  water  pollution  plan 
developed  for  the  facility.  Where  a 
permitted  storm  water  discharge 
contains  a  hazardous  substance  or  oil  in 
an  amount  equal  to  or  in  excess  of  a 
reporting  quantity  established  under  40 
CFR  110,  40  CFR  117,  or  40  CFR  302, 
during  a  24-hour  period,  today’s  permits 
would  require  the  following  actions: 

•  The  permittee  must  notify  the 
National  Response  Center  (NRC)  (800- 
424-8802;  in  the  Washington,  D.C. 


11  These  discharges  are  consistent  with  the 
allowable  classes  of  non-storm  water  discharges  to 
municipal  separate  storm  sewer  systems  (40  CFR 
122.26(d)(ivMD)).  This  permit  would  authorize  such 
discharges  consistent  with  the  terms  and  conditions 
of  the  permit. 


metropolitan  area  202-426-2675)  in 
accordance  with  the  requirements  of  40 
CFR  110,  40  CFR  117,  and  40  CFR  302, 
as  soon  as  they  have  knowledge  of  the 
discharge; 

•  The  permittee  must  modify  the 
storm  water  pollution  prevention  plan 
for  the  facility  within  14  calendar  days 
of  knowledge  of  the  release  to  provide 
a  description  of  the  release,  the  date  of 
the  release  and  the  circumstances 
leading  to  the  release.  In  addition,  the 
permittee  must  modify  the  plan,  as 
appropriate,  to  identify  measures  to 
prevent  the  reoccurrence  of  such 
releases  and  to  respond  to  such  releases. 

•  Within  14  calendar  days  of  the 
knowledge  of  the  release,  the  permittee 
must  submit  to  EPA  a  written 
description  of  the  release  (including  the 
type  and  estimated  amount  of  material 
released),  the  date  that  such  release 
occurred,  the  circumstances  leading  to 
the  release,  and  (4)  any  steps  to  be  taken 
to  minimize  the  chance  of  future 
occurrences. 

Where  a  discharge  of  a  hazardous 
substance  or  oil  in  excess  of  reporting 
quantities  is  caused  by  a  non-storm 
water  discharge  (e.g.,  a  spill  of  oil  into 
a  separate  storm  sewer),  the  spill  would 
not  be  authorized  by  this  proposed 
permit.  The  discharger  must  report  the 
spill  as  required  under  40  CFR  110.  In 
the  event  of  a  spill,  the  requirements  of 
Section  311  of  the  CWA  and  otherwise 
applicable  provisions  of  Sections  301 
and  402  of  the  CWA  continue  to  apply. 

This  approach  is  consistent  with  the 
requirements  for  reporting  releases  of 
hazardous  substances  and  oil- 
requirements  that  make  a  clear 
distinction  between  hazardous 
substances  typically  found  in  storm 
water  discharges  and  those  associated 
with  spills  that  are  not  considered  part 
of  a  normal  storm  water  discharge  (see 
40  CFR  117.12(d)(2)(i)). 

3.  Compliance  With  Water  Quality 
Standards 

The  previous  permit  did  not 
specifically  address  water  quality 
standards.  Today’s  proposed  permit 
would  require  as  an  eligibility  condition 
that  dischargers  seeking  coverage  under 
this  permit  not  be  causing  or  have  the 
reasonable  potential  to  cause  or 
contribute  to  a  violation  of  a  water 
quality  standard.  If  a  discharge  is  known 
to  be  doing  such,  prior  to  or  at  the  time 
of  application,  then  the  operator  may 
not  seek  coverage  under  this  general 
permit  but  must  seek  coverage  under  an 
alternative  permit.  Where  a  discharge  is 
already  authorized  under  this  permit 
and  is  later  discovered  to  cause  or  have 
the  reasonable  potential  to  cause  or 
contribute  to  the  violation  of  an 


applicable  State,  Tribal  or  Federal  Water 
Quality  Standard,  the  permitting 
authority  will  notify  the  operator  of 
such  violation(s)  and  the  permittee  shall 
take  all  necessary  actions  to  ensure 
future  discharges  do  not  cause  or 
contribute  to  the  violation  of  a  water 
quality  standard  and  document  these 
actions  in  the  pollution  prevention  plan. 
If  violations  remain  or  reoccur,  then 
coverage  under  this  permit  will  be 
terminated  by  the  permitting  authority 
and  an  alternative  permit  may  be  issued. 
Compliance  with  this  requirement  does 
not  preclude  any  enforcement  activity 
as  provided  by  the  Clean  Water  Act  for 
the  underlying  violation. 

4.  Operator  Responsibility 

The  proposed  permits  outline  the 
expected  responsibilities  of  the  various 
operators  which  may  be  working  at  the 
constructions  site.  Permittees  with 
operational  control  of  the  project 
specifications  must  ensure  that  these 
specifications  meet  the  minimum 
requirements  of  the  pollution 
prevention  plan;  the  pollution 
prevention  plan  indicates  which  area  of 
the  projects  they  have  operational 
control  over;  and  ensure  that  the  plan 
indicates  who  has  day  to  day 
operational  control  including  names 
and  permit  numbers.  If  a  person  with 
day  to  day  operational  control  is  not 
identified  at  the  time  the  pollution 
prevention  plan  is  developed,  the 
permittee  with  operational  control  of 
the  project  specifications  will  be 
responsible. 

Permittees  with  day  to  day 
operational  control  of  a  construction  site 
must  ensure  the  pollution  prevention 
plan  meets  minimum  requirements; 
ensure  that  the  plan  clearly  identifies 
which  areas  of  the  project  they  have 
control  over;  and  ensure  that  the 
pollution  prevention  plan  indicates  the 
name  and  permit  number  of  the  person 
with  operational  control  of  the  project 
specifications. 

The  permit  also  identifies  partial  site 
operators.  These  are  operators  with 
operational  control  over  only  a  portion 
of  a  larger  construction  site.  These 
operators  are  only  responsible  for 
permit  compliance  and  pollution 
prevention  plan  compliance  as  it  relates 
to  their  activities  on  site.  They  must  also 
ensure  that  their  activity  does  not  cause 
another  party’s  pollution  controls  to  be 
less  effective.  Partial  site  operators  must 
either  implement  their  portions  of  a 
common  pollution  prevention  plan  or 
develop  and  implement  their  own 
pollution  prevention  plan. 


Federal  Register  /  Vol.  62,  No.  105  /  Monday,  June  2,  1997  /  Notices  29797 


G.  Pollution  Prevention  Plan 
Requirements 

The  pollution  prevention  plans 
required  by  today’s  permit  focus  on  two 
major  tasks:  (1)  Providing  a  site 
description  that  identifies  sources  of 
pollution  to  storm  water  discharges 
associated  with  industrial  activity  from 
the  facility;  and  (2)  identifying  and 
implementing  appropriate  measures  to 
reduce  pollutants  in  storm  water 
discharges  to  ensure  compliance  with 
the  terms  and  conditions  of  this  permit. 
All  storm  water  pollution  prevention 
plans  shall  be  developed  in  accordance 
with  good  engineering  practices. 

In  developing  this  permit,  the  Agency 
reviewed  a  significant  number  of 
existing  State  and  local  sediment  and 
erosion  control  and  storm  water 
management  requirements.  State  and 
local  data  were  reviewed  for  a  wide 
range  of  climates  and  varying  types  of 
construction  activities. 

1.  Deadlines  for  Plan  Preparation 

Today’s  proposed  permits  would 
require  that  the  storm  water  pollution 
prevention  plan  must  be  completed 
prior  to  the  submittal  of  an  NOI  to  be 
covered  under  this  permit  and  updated 
as  appropriate,  including  certifications; 

2.  Signature  and  Plan  Review 

Signature  and  plan  review 
requirements  are  as  follows: 

•  The  plan  must  be  signed  by  all 
permittees  for  a  site  in  accordance  with 
the  signatory  requirements  in  the 
Standard  Permit  Conditions  section  of 
the  permit,  and  must  be  retained  on  site 
at  the  facility  that  generates  the  storm 
water  discharge.  If  the  site  is  inactive  or 
does  not  have  an  onsite  location 
adequate  to  store  the  pollution 
prevention  plan,  the  location  of  the 
plan,  and  the  phone  number  of  a  contact 
person  shall  be  posted  on  site  indicating 
where  the  plan  can  be  viewed  at 
reasonable  times  during  regular 
business  hours  (advance  notice  by  the 
public  of  the  desire  to  view  the  plan 
may  be  required,  not  to  exceed  two 
working  days).  The  permit  does  not 
require  that  free  copies  of  the  plan  be 
provided  to  interested  members  of  the 
public,  only  that  they  have  reasonable 
access  to  view  the  document  and  copy 
it  at  their  own  expense.  A  brief 
description  of  the  project  shall  also  be 
posted  at  the  construction  site  in  a 
prominent  and  safe  place  for  public 
viewing  during  regular  business  hours 
(alongside  the  building  permit  if  the 
building  permit  is  required  to  be 
displayed). 

•  EPA  may  notify  the  permittee  at  any 
time  that  the  plan  does  not  meet  one  or 


more  of  the  minimum  requirements. 

The  notification  shall  identify  those 
provisions  of  the  permit  which  are  not 
being  met  by  the  plan  ,  and  identify 
which  provisions  of  the  plan  require 
modification  in  order  to  meet  the 
requirements  of  the  permit.  Within 
seven  calendar  days  of  receipt  of  such 
notification  from  EPA  (or  as  otherwise 
requested  by  EPA),  the  permittee  must 
make  the  required  changes  to  the  plan 
and  submit  to  EPA  a  written 
certification  that  the  requested  changes 
have  been  made. 

3.  Making  Plans  Available 

The  permittee  must  make  plans 
available,  upon  request,  to  EPA,  State, 
Tribal  or  local  agencies  approving 
sediment  and  erosion  plans,  grading 
plans,  or  storm  water  management 
plans;  interested  members  of  the  public; 
local  government  officials;  or  to  the 
operator  of  the  municipal  separate  storm 
sewer  which  receives  the  discharge. 

4.  Keeping  Plans  Current 

The  permittee  must  amend  the  plan 
whenever  there  is  a  change  in  design, 
construction,  operation,  or  maintenance, 
that  has  a  significant  effect  on  the 
potential  for  the  discharge  of  pollutants 
to  waters  of  the  United  States  or  to 
municipal  separate  storm  sewer 
systems.  The  plan  must  also  be 
amended  if  inspections  or  investigations 
by  site  operators,  local.  State,  Tribal,  or 
Federal  officials  indicate  the  storm 
water  pollution  prevention  plan  is 
proving  to  be  ineffective  in  eliminating 
or  significantly  minimizing  pollutants 
in  the  storm  water  discharges  from  the 
construction  activity.  In  addition,  the 
plan  shall  be  amended  to  identify  any 
new  contractor  and/or  subcontractor 
that  will  implement  a  measure  of  the 
storm  water  pollution  prevention  plan. 

5.  Contents  of  the  Plan 

Storm  water  pollution  prevention 
plans  must  include  a  site  description;  a 
description  of  controls  that  will  be  used 
at  the  site  (e.g.,  erosion  and  sediment 
controls,  storm  water  management 
measures);  a  description  of  maintenance 
and  inspection  procedures;  and  a 
description  of  pollution  prevention 
measures  for  any  non-storm  water 
discharges  that  exist. 

a.  Site  Description:  Storm  water 
pollution  prevention  plans  must  be 
based  on  an  accurate  understanding  of 
the  pollution  potential  of  the  site.  The 
first  part  of  the  plan  requires  an 
evaluation  of  the  sources  of  pollution  at 
a  specific  construction  site.  The  plan 
must  identify  potential  sources  of 
pollution  that  may  reasonably  be 
expected  to  affect  the  quality  of  storm 


water  discharges  from  the  construction 
site.  In  addition,  the  source 
identification  components  for  pollution 
prevention  plans  must  provide  a 
description  of  the  site  and  the 
construction  activities.  This  information 
is  intended  to  provide  a  better 
understanding  of  site  runoff  and  major 
pollutant  sources.  At  a  minimum,  plans 
must  include  the  following: 

•  A  description  of  the  nature  of  the 
construction  activity.  This  would 
typically  include  a  description  of  the 
ultimate  use  of  the  project  (e.g.,  low- 
density  residential,  shopping  mall, 
highway); 

•  A  description  of  the  intended 
sequence  of  major  activities  that  disturb 
soils  for  major  portions  of  the  site  (e.g., 
grubbing,  excavation,  grading); 

•  Estimates  of  the  total  area  of  the  site 
and  the  total  area  of  the  site  that  is 
expected  to  be  disturbed  by  excavation, 
grading,  or  other  activities.  Where  the 
construction  activity  is  to  be  staged,  it 
may  be  appropriate  to  describe  areas  of 
the  site  that  will  be  disturbed  at 
different  stages  of  the  construction 
process; 

•  Estimates  of  the  runoff  coefficient  of 
the  site  after  construction  activities  are 
completed  as  well  as  existing  data 
describing  the  quality  of  any  discharge 
from  the  site  or  the  soil.  The  runoff 
coefficient  is  defined  as  the  fraction  of 
total  rainfall  that  will  appear  at  the 
conveyance  as  runoff.  Runoff 
coefficients  can  be  estimated  from  site 
plan  maps,  which  provide  estimates  of 
the  area  of  impervious  structures 
planned  for  the  site  and  estimates  of 
areas  where  vegetation  will  be 
precluded  or  incorporated.  Runoff 
coefficients  are  one  tool  for  evaluating 
the  volume  of  runoff  that  will  occur 
from  a  site  when  construction  is 
completed.  These  coefficients  assist  in 
evaluating  pollutant  loadings,  potential 
hydraulic  impacts  to  receiving  waters, 
and  flooding  impacts.  They  are  also 
used  for  sizing  of  post-construction 
storm  water  management  measures; 

•  A  site  map  indicating  drainage 
patterns  and  approximate  slopes 
anticipated  after  major  grading 
activities,  areas  of  soil  disturbance;  an 
outline  of  areas  that  will  not  be 
disturbed;  the  location  of  major 
structural  and  nonstructural  controls 
identified  in  the  plan;  the  location  of 
areas  where  stabilization  practices  are 
expected  to  occur;  the  location  of 
surface  waters  (including  wetlands);  and 
locations  where  storm  water  is 
discharged  to  a  surface  water.  Site  maps 
should  also  include  other  major  features 
and  potential  pollutant  sources,  such  as 
the  location  of  impervious  structures 
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and  the  location  of  soil  piles  during  the 
construction  process; 

•  A  description  of  any  discharge 
associated  with  industrial  activity  other 
than  construction  (including  storm 
water  discharges  from  dedicated  asphalt 
plants  and  dedicated  concrete  plants) 
and  the  location  of  that  activity  on  the 
construction  site; 

•  The  name  of  the  receiving  waters), 
and  areal  extent  of  wetland  acreage  at 
the  site; 

•  Information  on  endangered  and 
threatened  species  including  whether 
any  endangered  species  are  in  proximity 
to  the  storm  water  discharges  and  BMPs 
to  be  constructed  to  control  storm  water 
runoff;  and 

•  Information  on  any  properties  listed 
or  eligible  for  listing  on  the  National 
Register  of  Historic  Places  under  the 
National  Historic  Preservation  Act  that 
are  located  on  the  construction  site. 

b.  Controls  to  Reduce  Pollutants:  The 
storm  water  pollution  prevention  plan 
must  describe  and  ensure  the 
implementation  of  practices  that  will  be 
used  to  reduce  the  pollutants  in  storm 
water  discharges  from  the  site  and 
assure  compliance  with  the  terms  and 
conditions  of  the  permit.  Permittees  are 
required  to  develop  a  description  of  four 
classes  of  controls  appropriate  for 
inclusion  in  the  facility’s  plan,  and 
implement  controls  identified  in  the 
plan  in  accordance  with  the  plan.  The 
description  of  controls  must  address 
erosion  and  sediment  controls,  storm 
water  management,  a  specified  set  of 
other  controls,  and  any  applicable 
procedures  and  requirements  of  State, 
Tribal  and  local  sediment  and  erosion 
plans  or  storm  water  management  plans. 

The  pollution  prevention  plan  must 
clearly  describe  the  intended  sequence 
of  major  activities  and  when,  in  relation 
to  the  construction  process,  the  control 
will  be  implemented.  Good  site 
planning  and  preservation  of  mature 
vegetation  are  primary  control 
techniques  for  controlling  sediment  in 
storm  water  discharges  during 
construction  activities  as  well  as  for 
developing  a  strategy  for  storm  water 
management  that  controls  pollutants  in 
storm  water  discharges  after  the 
completion  of  construction  activities. 
Properly  staging  major  earth  disturbing 
activities  can  also  dramatically  decrease 
the  costs  of  sediment  and  erosion 
controls.  The  description  of  the 
intended  sequence  of  major  activities 
will  typically  describe  the  intended 
staging  of  activities  on  different  parts  of 
the  site. 

Permittees  must  develop  and 
implement  four  classes  of  controls  in 
the  pollution  prevention  plan,  each  of 
which  is  discussed  below. 


i.  Erosion  and  Sediment  Controls:  The 
requirements  for  erosion  and  sediment 
controls  for  construction  activities  in 
this  permit  have  long  and  short  term 
goals  and  criteria.  This  includes  the 
following: 

•  Construction  phase  erosion  and 
sediment  controls  should  be  designed 
with  the  objective  to  retain  sediment  on 
site; 

•  All  control  measures  must  be 
properly  selected  and  installed  in 
accordance  with  good  engineering 
practices  and  manufacturers 
specifications; 

•  Off  site  accumulations  of  sediment 
must  be  removed  at  a  frequency  to 
minimize  impacts; 

•  Sediment  should  be  removed  from 
sediment  traps  when  the  design 
capacity  has  been  reduced  by  50 
percent; 

•  Litter  shall  be  picked  up  prior  to 
storm  events  or  otherwise  prevented 
from  entering  a  receiving  water;  and 

•  Offsite  material  storage  areas  must 
be  addressed  in  the  pollution 
prevention  plan.  Erosion  and  sediment 
controls  include  both  stabilization 
practices  and  structural  practices. 

ii.  Stabilization  Practices.  Pollution 
prevention  plans  must  include  a 
description  of  interim  and  permanent 
stabilization  practices,  including  site- 
specific  scheduling  of  the 
implementation  of  the  practices.  The 
plans  should  ensure  that  existing 
vegetation  is  preserved  where  attainable 
and  that  disturbed  portions  of  the  site 
are  stabilized  as  quickly  as  possible. 
Stabilization  practices  are  the  first  line 
of  defense  for  preventing  erosion;  they 
include  temporary  seeding,  permanent 
seeding,  mulching,  geotextiles,  sod 
stabilization,  vegetative  buffer  strips, 
protection  of  trees,  preservation  of 
mature  vegetative  buffer  strips,  and 
other  appropriate  measures.  Temporary 
stabilization  practices  can  be  the  single 
most  important  factor  in  reducing 
erosion  at  construction  sites. 

Stabilization  also  involves  preserving 
and  protecting  selected  trees  that  were 
on  the  site  prior  to  development.  Mature 
trees  have  extensive  canopy  and  root 
systems,  which  help  to  hold  soil  in 
place.  Shade  trees  also  keep  soil  from 
drying  rapidly  and  becoming 
susceptible  to  erosion.  Measures  taken 
to  protect  trees  can  vary  significantly, 
from  simple  measures  such  as  installing 
tree  fencing  around  the  drip  line  and 
installing  tree  armoring,  to  more 
complex  measures  such  as  building 
retaining  walls  and  tree  wells. 

Since  stabilization  practices  play  such 
an  important  role  in  preventing  erosion, 
it  is  critical  that  they  are  rapidly 
employed  in  appropriate  areas.  This 


permit  provides  that,  except  in  three 
situations,  stabilization  measures  be 
initiated  on  disturbed  areas  as  soon  as 
practicable,  but  no  more  than  14  days 
after  construction  activity  on  a 
particular  portion  of  the  site  has 
temporarily  or  permanently  ceased.  The 
three  exceptions  to  this  requirement  are 
the  following: 

•  Where  construction  activities  will 
resume  on  a  portion  of  the  site  within 
21  days  from  when  the  construction 
activities  ceased; 

•  Where  the  initiation  of  stabilization 
measures  is  precluded  by  snow  cover  or 
frozen  ground,  in  which  case, 
stabilization  measures  must  be  initiated 
as  soon  as  practicable;  and 

•  In  aria  areas  (areas  with  an  average 
annual  rainfall  of  0  to  10  inches),  semi- 
arid  area  (areas  with  an  average  annual 
rainfall  of  10  to  20  inches),  and  areas 
experiencing  droughts,  where  the 
initiation  of  stabilization  measures  is 
precluded  by  seasonal  arid  conditions, 
in  which  case,  stabilization  measures 
must  be  initiated  as  soon  as  practicable. 

iii.  Structural  Practices.  Tne  pollution 
prevention  plan  must  include  a 
description  of  structural  practices  to  the 
degree  economically  attainable,  to  divert 
flows  from  exposed  soils,  store  flows,  or 
otherwise  limit  runoff  and  the  discharge 
of  pollutants  from  exposed  areas  of  the 
site.  Structural  controls  are  necessary 
because  vegetative  controls  cannot  be 
employed  at  areas  of  the  site  that  are 
continually  disturbed  and  because  a 
finite  time  period  is  required  before 
vegetative  practices  are  fully  effective. 
Options  for  such  controls  include  silt 
fences,  earth  dikes,  drainage  swales, 
check  dams,  subsurface  drains,  pipe 
slope  drains,  level  spreaders,  storm 
drain  inlet  protection,  rock  outlet 
protection,  sediment  traps,  reinforced 
soil  retaining  systems,  gabions,  and 
temporary  or  permanent  sediment 
basins.  Structural  measures  should  be 
placed  on  upland  soils  to  the  degree 
possible.  Placement  of  structural 
controls  in  flood  plains  should  be 
avoided. 

For  sites  with  more  than  10  disturbed 
acres  at  one  time  that  are  served  by  a 
common  drainage  location,  a  temporary 
or  permanent  sediment  basin  providing 
3,600  cubic  feet  of  storage  per  acre 
drained,  or  equivalent  control  measures 
(such  as  suitably  sized  dry  wells  or 
infiltration  structures),  must  be 
provided  where  attainable  until  final 
stabilization  of  the  site  has  been 
accomplished.  lows  from  offsite  areas 
and  flows  from  onsite  areas  that  are 
either  undisturbed  or  have  undergone 
final  stabilization  may  be  diverted 
around  both  the  sediment  basin  and  the 
disturbed  area.  The  requirement  to 
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provide  3,600  cubic  feet  of  storage  area 
per  acre  drained  does  not  apply  to  such 
diverted  flows. 

For  the  drainage  locations  which 
serve  more  than  10  disturbed  acres  at 
one  time  and  where  a  sediment  basin 
providing  storage  or  equivalent  controls 
for  3,600  cubic  feet  per  acre  drained  is 
not  attainable,  smaller  sediment  basins 
or  sediment  traps  should  be  used.  At  a 
minimum,  silt  fences,  or  equivalent 
sediment  controls  are  required  for  all 
downslope  and  appropriate  sideslope 
boundaries  of  the  construction  area. 
Diversion  structures  should  be  used  on 
upland  boundaries  of  disturbed  areas  to 
prevent  runon  from  entering  disturbed 
areas. 

For  drainage  locations  serving  10  or 
less  acres,  smaller  sediment  basins  or 
sediment  traps  should  be  used  and  at  a 
minimum,  silt  fences,  or  equivalent 
sediment  controls  are  required  for  all 
downslope  and  appropriate  sideslope 
boundaries  of  the  construction  area. 
Alternatively,  the  permittee  may 
provide  a  sediment  basin  providing 
storage  for  3,600  cubic  feet  of  storage 
per  acre  drained.  Diversion  structures 
should  be  used  on  upland  boundaries  of 
disturbed  areas  to  prevent  runon  from 
entering  disturbed  areas. 

iv.  Storm  Water  Management.  The 
plan  must  include  a  description  of 
“storm  water  management”  measures.14 
This  permit  addresses  only  the 
installation  of  storm  water  management 
measures  and  not  the  ultimate  operation 
and  maintenance  of  such  structures  after 
the  construction  activities  have  been 
completed  and  the  site  has  undergone 
final  stabilization.  Permittees  are 
responsible  only  for  the  installation  and 
maintenance  of  storm  water 
management  measures  prior  to  final 
stabilization  of  the  site  and  are  not 
responsible  for  maintenance  after  storm 
water  discharges  associated  with 
construction  activities  have  been 
eliminated  from  the  site.  However, 
discharges  of  pollutants  from  storm 
water  management  structures  after 
construction  ceases  may  in  themselves, 
need  to  be  authorized  under  an  NPDES 
permit.  The  owner/operator  of  such 
discharges  after  construction  may 
inquire  with  EPA  if  this  requirement 
applies. 

Land  development  can  significantly 
increase  storm  water  discharge  volumes 
and  peak  velocities  where  appropriate 
storm  water  management  measures  are 
not  implemented.  In  addition,  storm 

14  For  the  purpose  of  the  special  requirements  for 
construction  activities,  the  term  “storm  water 
management”  measures  refers  to  controls  that  will 
primarily  reduce  the  discharge  of  pollutants  in 
storm  water  from  sites  after  completion  of 
construction  activities. 


water  discharges  will  typically  contain 
higher  levels  of  pollutants,  including 
total  suspended  solids  (TSS),  heavy 
metals,  nutrients,  and  oxygen 
demanding  constituents.15 

Storm  water  management  measures 
that  are  installed  during  the 
construction  process  can  control  the 
volume  of  storm  water  discharged  and 
peak  discharge  velocities,  as  well  as 
reduce  the  amount  of  pollutants 
discharged  after  the  construction 
operations  have  been  completed. 
Reductions  in  peak  discharge  velocities 
and  volumes,  can  also  reduce  pollutant 
loads,  as  well  as  reduce  physical 
impacts  such  as  stream  bank  erosion 
and  stream  bed  scour.  Storm  water 
management  measures  that  mitigate 
changes  to  predevelopment  runoff 
characteristics  assist  in  protecting  and 
maintaining  the  physical  and  biological 
characteristics  of  receiving  streams  and 
wetlands. 

Structural  measures  should  be  placed 
on  upland  soils  to  the  degree  attainable. 
The  installation  of  such  devices  may  be 
subject  to  section  404  of  the  CWA  if  the 
devices  are  placed  in  wetlands  (or  other 
waters  of  the  United  States). 

Options  for  storm  water  management 
measures  that  are  to  be  evaluated  in  the 
development  of  plans  include 
infiltration  of  runoff  on  site;  flow 
attenuation  by  vise  of  open  vegetated 
swales  and  natural  depressions;  storm 
water  retention  structures  and  storm 
water  detention  structures  (including 
wet  ponds);  and  sequential  systems  that 
combine  several  practices. 

The  pollution  prevention  plan  must 
include  an  explanation  of  the  technical 
basis  used  to  select  the  practices  to 
control  pollution  where  flows  exceed 
predevelopment  levels.  The  explanation 
of  the  technical  basis  for  selecting 
practices  should  address  how  a  number 
of  factors  were  evaluated,  including  the 
pollutant  removal  efficiencies  of  the 
measures,  the  costs  of  the  measure,  site 
^specific  factors  that  will  affect  the 
application  of  the  measures,  whether 
the  measure  is  economically  achievable 
at  a  particular  site,  and  other  relevant 
factors. 

Although  not  a  limitation  or 
performance  standard  in  the  permit, 

EPA  anticipates  that  storm  water 
management  measures  at  many  sites 
will  be  able  to  provide  for  the  removal 
of  at  least  80  percent  of  total  suspended 
solids  (TSS).16  A  number  of  storm  water 

13  See  “Nationwide  Urban  Runoff  Program,”  EPA, 
1984. 

i*  TSS  can  be  used  as  an  indicator  parameter  to 
characterize  the  control  of  other  pollutants, 
including  heavy  metals,  oxygen  demanding 
pollutants,  and  nutrients,  commonly  found  in  storm 
water  discharges. 


management  measures  can  be  used  to 
achieve  this  level  of  control,  including 
properly  designed  and  installed  wet 
ponds,  infiltration  trenches,  infiltration 
basins,  sand  filter  system,  manmade 
storm  water  wetlands,  and  multiple 
pond  systems.  The  pollutant  removal 
efficiencies  of  various  storm  water 
'management  measures  can  be  estimated 
from  a  number  of  sources,  including 
“Storm  Water  Management  for 
Construction  Activities:  Developing 
Pollution  Prevention  Plans  and  Best 
Management  Practices,”  U.S.  EPA,  1992, 
and  “A  Current  Assessment  of  Urban 
Best  Management  Practice,”  prepared 
for  U.S.  EPA  by  Metropolitan 
Washington  Council  of  Governments, 
March  1992.  Proper  selection  of  a 
technology  depends  on  site  factors  and 
other  conditions. 

In  selecting  storm  water  management 
measures,  the  permittee  should  consider 
the  impacts  of  each  method  on  other 
water  resources,  such  as  ground  water. 
Although  storm  water  pollution 
prevention  plans  primarily  focus  on 
storm  water  management,  EPA 
encourages  facilities  to  avoid  creating 
ground  water  pollution  problems.  For 
example,  if  the  water  table  is  unusually 
high  in  an  area  or  soils  are  especially 
sandy  and  porous,  an  infiltration  pond 
may  contaminate  a  ground  water  source 
unless  special  preventive  measures  are 
taken.  Under  EPA’s  July  1991  Ground 
Water  Protection  Strategy,  States  are 
encouraged  to  develop  Comprehensive 
State  Ground  Water  Protection  Programs 
(CSGWPP).  Efforts  to  control  storm 
water  should  be  compatible  with  State/ 
Tribal  ground  water  objectives  as 
reflected  in  CSGWPPs. 

The  evaluation  of  whether  the 
pollutant  loadings  and  the  hydrologic 
conditions  (the  volume  of  discharge)  of 
flows  exceed  predevelopment  levels  can 
be  based  on  hydrologic  models  which 
consider  conditions  such  as  the  natural 
vegetation  which  is  typical  for  the  area. 

Increased  discharge  velocities  can 
greatly  accelerate  erosion  near  the  outlet 
of  onsite  structural  measures.  To 
mitigate  these  effects,  these  permits 
would  require  that  velocity  dissipation 
devices  be  placed  at  discharge  locations 
and  along  the  length  of  any  outfall 
channel  as  necessary  to  provide  a  non- 
erosive  velocity  flow  from  the  structure 
to  a  water  course.  Velocity  dissipation 
devices  maintain  and  protect  the  natural 
physical  and  biological  characteristics 
and  functions  of  the  watercourse,  e.g., 
hydrologic  conditions,  such  as  the 
hydroperiod  and  hydrodynamics,  that 
were  present  prior  to  the  initiation  of 
construction  activities. 

v.  Other  Controls.  Other  controls  to  be 
addressed  in  storm  water  pollution 
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prevention  plans  for  construction 
activities  require  that  nonsolid 
materials,  including  building  material 
wastes  shall  not  be  discharged  at  the 
site,  except  as  authorized  by  a  Section 
404  permit 

This  proposed  permit  requires  that 
offsite  vehicle  tracking  of  sediments  and 
the  generation  of  dust  be  minimized. 

For  example,  this  may  be  accomplished 
by  measures  such  as  providing  gravel  or 
paving  at  access  entrance  and  exit 
drives,  parking  areas,  and  unpaved 
roads  on  the  site  carrying  significant 
amounts  of  traffic  (e.g.,  more  than  25 
vehicles  per  day);  providing  entrance 
wash  racks  or  stations  for  trucks;  and/ 
or  providing  street  sweeping. 

In  addition,  this  permit  requires  that 
the  plan  shall  ensure  and  demonstrate 
compliance  with  applicable  State/Tribal 
and/or  local  sanitary  sewer,  septic 
system,  and  waste  disposal  regulations 
to  the  extent  they  apply  to  the  permitted 
activity.17  The  plan  must  also  include  a 
narrative  description  of  practices  to 
reduce  pollutants  from  construction 
related  materials  which  are  stored 
onsite.  Including  an  inventory  of 
construction  materials,  storage 
practices,  and  spill  prevention  and 
response.  The  plan  should  include  a 
description  of  pollutant  sources  from 
areas  other  than  construction  and  a 
description  of  controls  and  measures 
which  will  be  implemented  in  those 
areas. 

The  plan  must  also  include  measures 
to  protect  listed  endangered  and 
threatened  species  and/or  critical 
habitat  (if  applicable)  including  any 
terms  or  conditions  that  are  imposed 
under  the  eligibility  requirements  of 
Part  I.B.3.e  and  Addendum  A  of  this 
permit  to  protect  such  species  and/or 
critical  habitat  from  storm  water 
discharges  or  BMPs  to  control  storm 
water  runoff.  Failure  to  include  these 
measures  will  result  in  the  storm  water 
discharges  from  the  construction 
activities  being  ineligible  for  coverage 
under  this  permit: 


17  In  rural  and  suburban  areas  that  are  served  by 
septic  systems,  malfunctioning  septic  systems  can 
contribute  pollutants  to  storm  water  discharges. 
Malfunctioning  septic  tanks  may  be  a  more 
significant  surface  runoff  pollution  problem  than  a 
ground  water  problem.  This  is  because  a 
malfunctioning  septic  system  is  less  likely  to  cause 
ground  water  contamination  where  a  bacterial  mat 
in  the  soil  retards  the  downward  movement  of 
wastewater.  Surface  malfunctions  are  caused  by 
clogged  or  impermeable  soils,  or  when  stopped  up 
or  collapsed  pipes  force  untreated  wastewater  to  the 
surface.  Surface  malfunctions  can  vary  in  degree 
from  occasional  damp  patches  on  the  surface  to 
constant  pooling  or  runoff  of  wastewater.  These 
discharges  have  high  bacteria,  nitrate,  and  nutrient 
levels  and  can  contain  a  variety  of  household 
chemicals.  This  permit  does  not  establish  new 
criteria  for  septic  systems,  but  rather  addresses 
existing  State  or  local  criteria. 


The  plan  must  also  include  measures 
to  protect  properties  that  are  listed  or 
eligible  for  listing  under  the  National 
Historic  Register  including  any 
measures  agreed  to  through  written 
agreements  with  the  SHPO  or  THPO. 
Failure  to  include  these  measures  will 
result  in  the  storm  water  discharges 
from  the  construction  activities  being 
ineligible  for  coverage  under  this 
permit. 

vi.  State/Tribal  and  Local  Controls. 
Many  municipalities,  States  and  Tribes 
have  developed  sediment  and  erosion 
control  requirements  for  construction 
activities.  A  significant  number  of 
municipalities  and  States/Tribes  have 
also  developed  storm  water 
management  controls.  This  general 
permit  requires  that  storm  water 
pollution  prevention  plans  for  facilities 
that  discharge  storm  water  associated 
with  industrial  activity  from 
construction  activities  include 
procedures  and  requirements  of  State/ 
Tribal  and  local  sediment  and  erosion 
control  plans  or  storm  water 
management  plans.  Permittees  are 
required  to  provide  a  certification  that 
their  storm  water  pollution  prevention 
plan  reflects  requirements  related  to 
protecting  water  resources  that  are 
specified  in  State/Tribal  or  local 
sediment  and  erosion  plans  or  storm 
water  management  plans.18  In  addition, 
permittees  are  required  to  amend  their 
storm  water  pollution  prevention  plans 
to  reflect  any  change  in  a  sediment  and 
erosion  site  plan  or  site  permit  or  storm 
water  management  site  plan  or  site 
permit  approved  by  State/Tribal  or  local 
officials  for  which  the  permittee 
receives  written  notice.  Where  such 
amendments  are  made,  the  permittee 
must  provide  a  recertification  that  the 
storm  water  pollution  prevention  plan 
has  been  modified.  This  provision  does 
not  apply  to  provisions  of  master  plans, 
comprehensive  plans,  nonenforceable 
guidelines,  or  technical  guidance 
documents,  but  rather  to  site-specific 
State/Tribal  or  local  permits  or  plans. 

c.  Maintenance:  Erosion  and  sediment 
controls  can  become  ineffective  if  they 
are  damaged  or  not  properly 
maintained.  Maintenance  of  controls 
has  been  identified  as  a  major  part  of 
effective  erosion  and  sediment 
programs.  Plans  must  contain  a 


Operators  of  storm  water  discharges  from 
construction  activities  which,  based  on  an 
evaluation  of  site  specific  conditions,  believe  that 
State/Tribal  and  local  plans  do  not  adequately 
represent  BAT  and  BCT  requirements  for  the 
facility  may  request  to  be  excluded  from  the 
coverage  of  the  general  permit  by  submitting  to  the 
Director  an  individual  application  with  a  detailed 
explanation  of  the  reasons  supporting  the  request, 
including  any  supporting  documentation  showing 
that  certain  permit  conditions  are  not  appropriate. 


description  of  prompt  and  timely 
maintenance  and  repair  procedures 
addressing  all  erosion  and  sediment 
control  measures  (e.g.,  sediment  basins, 
traps,  silt  fences),  vegetation,  and  other 
measures  identified  in  the  site  plan  to 
ensure  that  such  measures  are  kept  in 
good  and  effective  operating  condition. 

d.  Inspections:  Procedures  in  a  plan 
must  provide  that  specified  areas  on  the 
site  are  inspected  by  qualified  personnel 
provided  by  the  discharger  a  minimum 
of  once  every  fourteen  calendar  days, 
before  anticipated  storm  events  (or 
series  of  storm  events  such  as 
intermittent  showers  over  one  or  more 
days)  expected  to  cause  a  significant 
amount  of  runoff  and  within  24  hours 
after  any  storm  event  of  greater  than  0.5 
inches.  Areas  of  the  site  that  must  be 
observed  during  such  inspections 
include  disturbed  areas,  areas  used  for 
storage  of  materials  that  are  exposed  to 
precipitation,  structural  control 
measures,  and  locations  where  vehicles 
enter  or  exit  the  site.  Where  sites  have 
been  temporarily  or  finally  stabilized,  or 
during  seasonal  arid  periods  in  arid 
areas  (areas  with  an  average  annual 
rainfall  of  0  to  10  inches)  and  semi-arid 
areas  (with  an  average  annual  rainfall  of 
10  to  20  inches)  the  inspection  must  be 
conducted  at  least  once  every  month. 

Disturbed  areas  and  areas  used  for 
storage  of  materials  that  are  exposed  to 
precipitation  must  be  inspected  for 
evidence  of,  or  the  potential  for, 
pollutants  entering  the  runoff  from  the 
site.  Erosion  and  sediment  control 
measures  identified  in  the  plan  must  be 
observed  to  ensure  that  they  are 
operating  correctly.  Observations  can  be 
made  during  wet  or  dry  weather 
conditions.  Where  discharge  locations 
or  points  are  accessible,  they  must  be 
inspected  to  ascertain  whether  erosion 
control  measures  are  effective  in 
preventing  significant  impacts  to 
receiving  waters.  This  can  be  done  by 
inspecting  receiving  waters  to  see 
whether  any  signs  of  erosion  or 
sediment  are  associated  with  the 
discharge  location.  Locations  where 
vehicles  enter  or  exit  the  site  must  be 
inspected  for  evidence  of  offsite 
sediment  tracking. 

Based  on  the  results  of  the  inspection, 
the  site  description  and  the  pollution 
prevention  measures  identified  in  the 
plan  must  be  revised  as  soon  as  possible 
after  an  inspection  that  reveals 
inadequacies.  The  inspection  and  plan 
review  process  must  provide  for  timely 
implementation  of  any  changes  to  the 
plan  within  seven  calendar  days 
following  the  inspection. 

An  inspection  report  that  summarizes 
the  scope  of  the  inspection,  name(s)  and 
qualifications  of  personnel  conducting 
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the  inspection,  the  dates  of  the 
inspection,  major  observations  relating 
to  die  implementation  of  the  storm 
water  pollution  prevention  plan,  and 
actions  taken  must  be  retained  as  part  of 
the  storm  water  pollution  prevention 
plan  for  at  least  three  years  after  the  date 
that  the  site  is  finally  stabilized.  The 
report  shall  identify  incidents  of  non- 
compliance.  When  the  report  does  not 
contain  an  incident  of  non-compliance, 
the  report  shall  contain  a  certification 
that  the  facility  is  in  compliance  with 
the  pollution  prevention  plan  and  this 
permit.  The  report  must  be  signed  in 
accordance  with  the  signatory 
requirements  in  the  Standard 
Conditions  section  of  this  permit 

Diligent  inspections  are  necessary  to 
ensure  adequate  implementation  of 
onsite  sediment  and  erosion  controls, 
particularly  in  the  later  stages  of 
construction  when  the  volume  of  runoff 
is  greatest  and  the  storage  capacity  of 
fire  sediment  basins  has  been  reduced.19 

e.  Non-Storm  Water  Discharges:  The 
plan  must  identify  and  ensure  the 
implementation  of  appropriate  pollution 
prevention  measures  for  each  of  the 
non-storm  water  component(s)  of  the 
discharge.20  Such  discharges  include 
discharges  from  firefighting  activities, 
fire  hydrant  flushings,  waters  used  to 
wash  vehicles  or  control  dust  in 
accordance  with  efforts  to  minimize 
offsite  sediment  tracking,  potable  water 
sources  including  waterline  flushings, 
irrigation  drainage  from  watering 
vegetation,  routine  exterior  building 
wash  down  that  does  not  use  detergents, 
pavement  washwaters  where  spills  or 
leaks  of  toxic  or  hazardous  materials 
have  not  occurred  (unless  all  spilled 
material  has  been  removed)  and  where 
detergents  are  not  used,  air  conditioning 
condensate,  springs,  uncontaminated 
ground  water  (including  dewatering 
ground  water  infiltration),  and 
foundation  or  footing  drains  where 
flows  are  not  contaminated  with  process 
materials  such  as  solvents,  provided  the 
non-storm  water  component  of  the 
discharge  is  specifically  identified  in 
the  pollution  prevention  plan. 

EPA  believes  that  where  these  classes 
of  non-storm  water  discharges  are 
identified  in  a  pollution  prevention  plan 
and  where  appropriate  pollution 
prevention  measures  are  evaluated, 
identified,  and  implemented,  they 

■’“Performance  of  Current  Sediment  Control 
Measures  at  Maryland  Construction  Sites,"  January 
1990,  Metropolitan  Washington  Council  of 
Governments. 

20  This  is  consistent  with  the  allowable  types  of 
non-stonr  water  discharges  to  municipal  separate 
storm  sewer  systems  (40  CFR  122.26(d)(2)(iv)(A)). 
These  discharges  are  still  subject  to  NPDES 
requirements. 


generally  pose  low  risks  to  the 
environment.  The  Agency  also  notes 
that  it  can  request  individual  permit 
applications  for  such  discharges  where 
appropriate.  The  Agency  is  not 
requiring  that  flows  from  fire-fighting 
activities  be  identified  in  plans  because 
of  the  emergency  nature  of  such 
discharges  coupled  with  their  low 
probability  and  the  unpredictability  of 
their  occurrence. 

6.  Additional  Requirements 

These  proposed  permits  would 
authorize  a  storm  water  discharge 
associated  with  industrial  activity  from 
a  construction  site  that  is  mixed  with  a 
storm  water  discharge  from  an 
industrial  source  other  than 
construction,  only  under  the  following 
conditions: 

•  The  industrial  source  other  than 
construction  is  located  on  the  same  site 
as  the  construction  activity;  and 

•  Storm  water  discharges  from  where 
the  construction  activities  are  occurring 
are  in  compliance  with  the  terms  of  this 
permit. 

7.  Contractors/Subcontractors 

The  storm  water  pollution  prevention 
plan  must  clearly  identify  for  each 
measure  identified  in  the  plan,  the 
contractor(s)  and/or  subcontractors) 
that  will  implement  the  measure.  All  . 
contractors  and  subcontractors 
identified  in  the  plan  must  sign  a  copy 
of  the  certification  statement  contained 
in  the  proposed  permit  (Part  IV.F)  before 
conducting  any  professional  service  at 
the  site  identified  in  the  pollution 
prevention  plan: 

All  certifications  must  be  included  in 
the  .storm  water  pollution  prevention 
plan.  The  certification  must  also  include 
the  name  and  title  of  the  person 
providing  the  signature,  the  name 
address  and  telephone  number  of  the 
contracting  firm;  the  name  and  address 
of  the  site;  and  the  date  of  certification. 

The  permittee  must  insure  that 
contractors  and  subcontractors  who  do 
not  meet  the  definition  of  “operator,” 
but  will  be  conducting  activities  which 
may  impact  the  effectiveness  of  any 
control  measure  identified  in  the  plan 
sign  a  certification  statement  before 
conducting  any  professional  service  on 
site.  The  certification  must  include  the 
name  and  title  of  the  person  providing 
the  signature;  the  name,  address  and 
telephone  number  of  the  contracting 
firm;  the  address  identifying  the  site, 
and  the  date  the  certification  is  made. 

H.  Retention  of  Records 

The  permittee  is  required  to  retain 
records  or  copies  of  all  reports  required 
by  this  permit,  including  storm  water 


pollution  prevention  plans  and  records 
of  all  data  used  to  complete  the  NOI  to 
be  covered  by  the  permit,  for  a  period 
of  at  least  three  years  from  the  date  of 
final  stabilization.  This  period  may  be 
extended  by  request  of  the  Director. 

The  permittee  shall  retain  a  copy  of 
the  storm  water  pollution  prevention 
plan  required  by  the  permit  at  the 
construction  site  from  the  date  of  project 
initiation  to  the  date  of  final 
stabilization.  All  permittees  with  day  to 
day  operational  control  of  the  plan’s 
implementation  shall  have  a  copy  of  the 
plan  available  for  their  use  when  they 
are  on  the  construction  site.  The  copy  of 
the  plan  may  be  a  single  plan  kept  at  a 
central  location  for  all  of  the  operators 
on  site.  Where  no  location  is  available 
at  the  construction  site  to  store  the  plan 
when  no  personnel  are  on  site,  notice  of 
the  location  of  the  plan  must  be  posted 
at  the  construction  site.  A  copy  of  the 
plan  must  be  readily  available  to 
inspectors  during  normal  business 
hours. 

I.  Notice  of  Termination  Requirements 

A  discharger  must  submit  a  Notice  of 
Termination  (NOT)  to  EPA  in  two  sets 
of  circumstances:  after  a  site  has 
undergone  final  stabilization  and  the 
facility  no  longer  discharges  storm  water 
associated  with  industrial  activity  from 
a  construction  site  or  when  the 
permittee  has  transferred  operational 
control  to  another  permittee  and  is  no 
longer  an  operator  for  the  site.  A 
permittee  cannot  submit  an  NOT 
without  final  stabilization  unless 
another  party  has  agreed  to  assume 
responsibility  for  final  stabilization  of 
the  site.  NOTs  must  be  submitted  using 
the  form  provided  by  the  Director  (or  a 
photocopy  thereof).  A  copy  of  the  NOT 
form  is  in  Addendum  C  and  can  be 
photocopied  for  use.  NOTs  will  assist 
EPA  in  tracking  the  status  of  the 
discharger. 

Today’s  proposed  permits  would 
define  final  stabilization  for  the  purpose 
of  submitting  an  NOT  as  occurring 
when  all  soil  disturbing  activities  are 
completed  and  a  uniform  perennial 
vegetative  cover  with  a  density  of  70 
percent  for  the  unpaved  areas  and  areas 
not  covered  by  permanent  structures  has 
been  established  or  equivalent 
stabilization  measures  have  been 
employed.  Equivalent  stabilization 
measures  include  permanent  measures 
other  than  establishing  vegetation,  such 
as  the  use  of  rip-rap,  gabions,  and/or 
geotextiles.  In  some  parts  of  the  country, 
background  native  vegetation  will  cover 
less  than  100%  of  the  ground  (e.g.  arid 
areas).  Establishing  at  least  70%  of  the 
natural  cover  of  native  vegetation  meets 
the  vegetative  cover  criteria  for  final 
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stabilization.  For  example,  if  the  native 
vegetation  covers  50%  of  the  ground, 

70%  of  50%  would  require  35%  total 
cover  for  final  stabilization. 

A  copy  of  the  NOT,  and  instructions 
for  completing  the  NOT,  are  provided  in 
Addendum  C  of  today’s  notice.  The 
NOT  form  requires  the  following 
information: 

•  The  street  (description  of  location  if 
not  street  address  is  available)  address 
of  the  construction  site  for  which  the 
notification  is  submitted; 

•  The  name,  address,  and  telephone 
number  of  the  permittee  submitting  the 
NOT. 

•  The  NPDES  permit  for  the  storm 
water  discharge  identified  by  the  NOT. 

•  An  indication  of  whether  the  storm 
water  discharges  associated  with 
construction  activity  have  been 
eliminated  or  the  operator  of  the 
discharge  has  changed; 

•  For  changes  in  operators,  the  name, 
address,  and  phone  number  of  the  new 
operator;  and 

•  The  following  certification:  "I 
certify  under  penalty  of  law  that  either 
(a)  all  storm  water  discharges  associated 
with  construction  activity  from  the  * 
portion  of  the  identified  facility  where 

I  was  an  operator  have  ceased  or  have 
been  eliminated  or  (b)  I  am  no  longer  an 
operator  at  the  construction  site  and  a 
new  operator  has  assumed  operational 
control  for  those  portions  of  the 
construction  site  where  I  previously  had 
operational  control.  I  understand  that  by 
submitting  this  notice  of  termination,  I 
am  no  longer  authorized  to  discharge 
storm  water  associated  with 
construction  activity  under  this  general 
permit,  and  that  discharging  pollutants 
in  storm  water  associated  with 
construction  activity  to  waters  of  the 
United  States  is  unlawful  under  the 
Clean  Water  Act  where  the  discharge  is 
not  authorized  by  a  NPDES  permit.  I 
also  understand  that  the  submittal  of 
this  notice  of  termination  does  not 
release  an  operator  from  liability  for  any 
violations  of  this  permit  form  the  Clean 
Water  Act.” 

Notices  of  Termination  are  to  be  sent 
to  the  address  specified  on  the  form. 

The  NOT  must  be  signed  by  the 
appropriate  individual  in  accordance 
with  the  signatory  requirements  of  the 
permit.  A  description  of  these  signatory 
requirements  is  provided  in  the 
instructions  accompanying  the  NOT, 
and  this  permit. 

Submittal  of  a  NOT,  by  itself,  does  not 
relieve  permittees  from  die  obligations 
of  the  permit,  such  as  the  requirement 
to  stabilize  the  site.  Appropriate 
enforcement  actions  may  still  be  taken 
for  permit  violations  where  a  permittee 
submits  a  NOT  but  the  permittee  has  not 


transferred  operational  control  to 
another  permittee  or  the  site  has  not 
undergone  final  stabilization. 

/.  Regional  Offices 

For  questions  or  further  information 
regarding  this  proposed  permit,  please 
contact  die  EPA  Storm  Water 
Coordinator  at  the  locations  below. 

Other  submittals  of  information 
required  under  these  permits  or 
individual  permit  applications  or  other 
written  correspondence  concerning 
discharges  in  any  State,  Indian  land,  or 
from  any  Federal  Facility  covered, 
should  also  be  sent  to  the  appropriate 
EPA  Regional  Office  listed  below: 

CT,  MA,  ME,  NH,  RI,  VT 

United  States  EPA,  Region  I,  Office  of 
Ecosystem  Protection,  John  F. 
Kennedy  Federal  Building,  CMU, 
Boston,  MA  02203,  Storm  water 
coordinator — Thelma  Hamilton 
(617)  565-3569,  or  Beverly  Guertin 
(617) 565-3600 
NJ,  NY,  PR,  VI 

United  States  EPA,  Region  n,  Division 
of  Environmental  Planning  and 
Protection,  (2DEPP-WPB),  Water 
Programs  Branch,  290  Broadway, 
New  York,  NY  10007-1866,  Storm 
Water  Coordinator — Sergio  Bosques 
(212)  637-3717,  or  Jose  Rivera  (809) 
729-6951 

DE,  DC,  MD,  PA.  VA,  WV 

United  States  EPA,  Region  HI,  Water 
Protection  Division,  (3WP13), 

Storm  Water  Staff,  841  Chestnut 
Building,  Philadelphia,  PA  19107, 
Storm  Water  Coordinator — Elaine 
Harbold  (215)  566-5744 
AR,  LA,  NM  (except  see  Region  IX  for 
Navajo  lands  and  see  Region  Vffl 
for  Ute  Mountain  Ute  Reservation 
land),  OK,  TX 

United  States  EPA,  Region  VI,  Storm 
Water  Staff,  Enforcement  and 
Compliance  Assurance  Division 
(GEN-WC),  EPA  SW  Construction 
GP,  P.O.  Box  50625,  Dallas,  TX 
75205,  Storm  Water  Coordinator — 
Brent  Larsen  (214)  665-7523 
IA,  KS,  MO,  NE 

United  States  EPA,  Region  VII,  Water, 
Wetlands,  and  Pesticides  Division, 
NPDES  and  Facilities  Management 
Branch,  Storm  Water  Staff,  726 
Minnesota  Avenue,  Kansas  City,  KS 
66101,  Storm  Water  Coordinator — 
Ralph  Summers  (913)  551-7418 
CO,  MT,  ND,  SD,  WY,  UT  (except  see 
Region  IX  for  Goshute  Reservation 
and  Navajo  Reservation  lands) 

United  States  EPA,  Region  VIII,  Office 
of  Ecosystems  Protection  and 
Remediation  (8EPR-EP),  Storm 
Water  Staff,  999  18th  Street, 

Denver,  CO  80202-2466,  Storm 
Water  Coordinator — Vem  Berry 


(303) 312-6234 

Note — For  Montana  Indian  Lands,  please 
use  the  following  address: 

United  States  EPA,  Region  VIII, 
Montana  Operations  Office,  Federal 
Office  Building,  Drawer  10096,  301 
South  Park,  Helena,  MT  59626- 
0096,  Storm  Water  Coordinator — 
Vera  Berry  (303)  312-6234 
AZ,  CA,  HI,  NV,  American  Samoa, 

Guam,  Commonwealth  of  the 
Northern  Mariana  Islands,  the 
Goshute  Reservation  in  UT  and  NV, 
the  Navajo  Reservation  in  UT,  NM, 
and  AZ,  the  Duck  Valley 
Reservation  in  ID,  Fort  McDermitt 
Reservation  in  OR,  Johnston  Atoll, 
Midway  and  Wake  Island 

United  States  EPA,  Region  DC,  Water 
Management  Division,  (WTR-5), 
Storm  Water  Staff,  75  Hawthorne 
Street,  San  Francisco,  CA  94105, 
Storm  Water  Coordinator — Eugene 
Bromley  (415)  744-1906, 

AK,  ID  (except  see  Region  IX  for  Duck 
Valley  Reservation  lands),  OR,  WA 

United  States  EPA,  Region  X,  Office  of 
Water  OW-130,  Storm  Water  Staff, 
1200  6th  Avenue,  Seattle,  WA 
90101,  Storm  Water  Coordinator — 
Joe  Wallace  (206)  553-8399. 

Part  V — Cost  Estimates 

The  two  major  costs  associated  with 
pollution  prevention  plans  for 
construction  activities  include  the  costs 
of  sediment  and  erosion  controls  (see 
Table  1)  and  the  costs  of  storm  water 
management  measures  (see  Table  2). 
Today’s  permits  would  provide 
flexibility  in  developing  controls  for 
construction  activities.  Typically,  most 
construction  sites  will  employ  several 
types  of  sediment  and  erosion  controls 
and  storm  water  management  controls, 
but  not  all  the  controls  listed  in  Tables 
1  and  2.  In  general,  sites  that  disturb  a 
large  area  will  incur  higher  pollution 
prevention  costs. 

Table  1.— Sediment  and  Erosion 
Control  Costs 


Temporary  seeding  ... 

Permanent  seeding  ... 

Mulching . 

Sod  stabilization . 

Vegetative  buffer 
strips. 

Protection  of  trees . 

Earth  dikes . 

Silt  fences  . . . 

Ddrainage  swales- 
grass. 

Drainage  swales-sod 

Ddrainage  swales- 
riprap. 


$1 .00  per  square  foot. 

$1 .00  per  square  foot. 

$1 .25  per  square  foot. 

$4.00  per  square  foot. 

$1 .00  per  square  foot. 

$30.00  to  $200.00  per 
tree  set. 

$5.50  per  linear  foot. 

$6.00  per  linear  foot. 

$3.00  per  square 
yard. 

$4.00  per  square 
yard. 

$45.00  per  square 
yard. 
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Table  1  .—Sediment  and  Erosion 
Control  Costs— Continued 


Drainage  swales-as- 

$35.00  per  square 

phalt. 

yard. 

Drainage  swales-con- 

$65.00  per  square 

crete. 

yard. 

Check  dams-rock . 

$100  per  dam. 

Check  dams-covered 

$50  per  dam. 

straw  bales. 

Level  spreader-earth- 

$4.00  per  square 

en.  . 

yard. 

Level  spr  eader-con- 

$65.00  per  square 

crete. 

yard. 

Subsurface  drain . 

$2.25  per  linear  foot 

Pipe  slope  drain . 

$5.00  per  linear  foot. 

Temporary  storm 

Variable. 

drain  diversion. 

Storm  drain  inlet  pro- 

$300  per  inlet 

faction. 

Rock  outset  protection 

$45  per  square  yard. 

Sedimem  traps . 

$500  to  $7,000  per 
trap. 

Temporary  sediment 

$5,000  to  $50,000  per 

basins. 

basin. 

Sump  pit . 

$500  to  $7,000. 

Entrance  stabilization 

$1,500  to  $5,000  per 
entrance. 

Entrance  wash  rack  .. 

$2,000  per  rack. 

Temporary  waterway 

$500  to  $1,500. 

crossing. 

Wind  breaks . 

$2.50  per  linear  foot 

Practices  such  as  sod  stabilization  and  tree 
protection  increase  property  values  and  satisfy 
consumer  aesthetic  needs. 

Sources:  “Means  Site  Work  Cost  Data,”  9th 
edition,  1990,  R.S.  Means  Company.  “Sedi¬ 
ment  and  Erosion  Control,  An  Inventory  of 
Current  Practices,”  prepared  by  Kamber  Engi¬ 
neering  for  U.S.  EPA,  April  1990. 

Table  2.— Annualized  Costs  of 
Several  Storm  Water  Manage¬ 
ment  Options  for  Construction 
Sites 


Annualized 
cost  for  9- 
acre  de¬ 
veloped 
area 

Annualized 
cost  for 
20-acre 
developed 
area 

Wet  Ponds . 

$5,872 

$9,820 

Dry  Ponds . 

3,240 

5,907 

Dry  Ponds  with  Ex¬ 
tended  Detention 

3,110 

5,413 

Infiltration  Trenches 

4,134 

6,359 

Estimates  based  on  methodology  presented 
in  “Cost  of  Urban  Runoff  Quality  Controls,” 
Wiegand,  C.,  Schueier,  T.,  Chittenden,  W., 
and  Jellick,  D.,  Urban  Runoff  Quality-Impact 
and  Quality  Enhancement  Technology,  Pro¬ 
ceedings  of  an  Engineering  Foundation  Con¬ 
ference,  ASCE,  1986,  edited  by  B.  Urbonas 
and  LA.  Roesner. 

Costs  are  presented  in  1992  dollars. 
Annualized  costs  are  based  on  a  10  year  pe¬ 
riod  and  10  percent  discount  rate.  Estimates 
include  a  contingency  cost  of  25  percent  of 
the  construction  cost  and  operation  and  main¬ 
tenance  costs  of  5  percent  of  the  construction 
cost.  Land  costs  are  not  included. 


Part  VI — Economic  Impact  (Executive 
Order  12866) 

Under  Executive  Order  12866,  [58  FR 
51735  (October  4, 1993)]  the  Agency 
must  determine  whether  the  regulatory 
action  is  “significant”  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 

The  Order  defines  "significant 
regulatory  action”  as  one  that  is  likely 
to  result  in  a  rule  that  may  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  create  a 
serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  materially 
alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  raise  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President’s  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

EPA  has  determined  that  this  re-  . 
issued  general  permit  is  not  a 
“significant  regulatory  action”  under 
the  terms  of  Executive  Order  12866  and 
is  therefore  not  subject  to  formal  OMB 
review  prior  to  proposed. 

Part  VH — Unfunded  Mandates  Reform 
Act 

Section  201  of  the  Unfunded 
Mandates  Reform  Act  (UMRA),  Public 
Law  104-4,  generally  requires  Federal 
agencies  to  assess  the  effects  of  their 
“regulatory  actions”  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  UMRA  uses  the  term  “regulatory 
actions”  to  refer  to  regulations.  (See, 
e.g.,  UMRA  section  201,  “Each  agency 
shall  *  *  *  assess  the  effects  of  Federal 
regulatory  actions  *  *  *  (other  than  to 
the  extent  that  such  regulations 
incorporate  requirements  specifically  ' 
set  forth  in  law)”  (emphasis  added)). 
UMRA  section  102  defines  “regulation” 
by  reference  to  section  658  of  Title  2  of 
the  U.S.  Code,  which  in  turn  defines 
“regulation”  and  “rule”  by  reference  to 
section  601(2)  of  the  Regulatory 
Flexibility  Act  (RFA).  That  section  of 
the  RFA  defines  “rule”  as  “any  rule  for 
which  the  agency  publishes  a  notice  of 
proposed  rulemaking  pursuant  to 
section  553(b)  of  [the  Administrative 

Procedure  Act  (APA)],  or  any  other  law 
•  *  *»» 

As  discussed  in  the  RFA  section  of 
this  notice,  NPDES  general  permits  are 
not  “rules”  under  the  APA  and  thus  not 
subject  to  the  APA  requirement  to 


29803 


publish  a  notice  of  proposed 
rulemaking.  NPDES  general  permits  are 
also  not  subject  to  such  a  requirement 
under  the  CWA.  While  EPA  publishes  a 
notice  to  solicit  public  comment  on 
draft  general  permits,  it  does  so 
pursuant  to  the  CWA  section  402(a) 
requirement  to  provide  “an  opportunity 
for  a  hearing.”  Thus,  NPDES  general 
permits  are  not  “rules”  for  RFA  or 
UMRA  purposes. 

Nevertheless,  EPA  has  considered  the 
draft  general  permit  in  light  of  UMRA’s 
requirements.  As  noted  elsewhere  in 
today’s  notice,  the  draft  general  permit 
is  virtually  the  same  as  the  NPDES 
general  permits  for  construction  that 
many  construction  operators  have  used 
over  the  past  five  years.  EPA  has 
determined  that  the  draft  permit  would 
not  contain  a  Federal  requirement  that 
may  result  in  expenditures  of  $100 
million  or  more  for  State,  local  and 
tribal  governments,  in  the  aggregate,  or 
theprivate  sector  in  any  one  vear. 

The  Agency  also  believes  that  the 
draft  general  permit  would  not 
significantly  nor  uniquely  affect  small 
governments.  For  UMRA  purposes, 
“small  governments”  is  defined  by 
reference  to  the  definition  of  “small 
governmental  jurisdiction”  under  the 
RFA.  (See  UMRA  section  102(1), 
referencing  2  U.S.C.  section  658,  which 
references  section  601(5)  of  the  RFA.) 
“Small  governmental  jurisdiction” 
means  governments  of  cities,  counties, 
towns,  etc.,  with  a  population  of  less 
than  50,000,  unless  the  agency 
establishes  an  alternative  definition. 

Under  existing  regulations,  a  permit 
application  is  not  required  until  August 
7,  2001,  for  a  storm  water  discharge 
associated  with  construction  activity 
where-the  construction  site  is  owned  or 
operated  by  a  municipality  with  a 
population  of  less  than  100,000.  40  CFR 
122.26(e)(l)(ii)&(g).  In  any  event,  the 
requirements  of  the  draft  general  permit 
would  not  significantly  affect  small 
governments  because  most  State  laws 
already  provide  for  the  control  of 
sedimentation  and  erosion  in  a  similar 
manner  as  today’s  proposed  general 
permit  The  draft  permit’s  requirements 
also  would  not  uniquely  affect  small 
governments  because  compliance  with 
the  proposed  permit  conditions  affects 
small  governments  in  the  same  manner 
as  any  other  entities  seeking  coverage 
under  the  permit. 

Part  Vm — Paperwork  Reduction  Act 

EPA  has  reviewed  the  requirements 
imposed  on  regulated  facilities  in  this 
proposed  general  permit  under  the 
Paperwork  Reduction  Act  of  1980, 44 
U.S.C  3501  et  seq.  In  a  separate  Federal 
Register  notice,  EPA  is  proposing  a 
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revision  to  the  current  Information 
Collection  Request  (ICR)  document  for 
today’s  permit  (Approved  by  the  Office 
of  Management  and  Budget  (OMB)  OMB 
No.  2040-0086,  expiration  date  of 
August  31, 1998)  to  account  for  the 
increased  information  requirements 
proposed  in  the  new  Notice  of  Intent 
(NOI)  for  the  construction  general 
permit.  EPA  will  publish  the  proposed 
ICR  revisions  in  a  separate  Federal 
Register  notice  EPA  and  will  submit  the 
revision  to  OMB  for  approval  prior  to 
issuance  of  the  final  permit.  EPA 
estimates  a  slight  increase  in  the  burden 
associated  with  filling  out  the  Notice  of 
Intent  (NOI)  form  for  coverage  under 
this  permit  due  to  the  added 
requirements  under  the  Endangered 
Species  Act  and  the  National  Historic 
Preservation  Act.  EPA  also  anticipates  a 
small  increase  in  the  time  due  to  the 
requirement  to  submit  a  notice  of 
termination  (NOT)  upon  completion  of 
construction  activities. 

Part  IX — Section  401  and  Coastal  Zone 
Management  Act  Certifications 

Section  401  of  the  CWA  provides  that 
no  Federal  license  or  permit,  including 
NPDES  permits,  to  conduct  any  activity 
that  may  result  in  any  discharge  into 
navigable  waters  shall  be  granted  until 
the  State/Tribal  in  which  the  discharge 
originates  certifies  that  the  discharge 
will  comply  with  the  applicable 
provisions  of  sections  301,  302,  303, 
306,  and  307  of  the^CWA.  The  section 
401  certification  process  has  been 
initiated  for  all  States,  Indian  lands  and 
Federal  facilities  covered  by  today’s 
general  permits.  Any  additional  State/ 
Tribal  permit  conditions  will  be 
contained  in  the  final  permit. 

The  Coastal  Zone  Management  Act 
(CZMA)  requires  that  all  Federal 
licensing  and  permitting  actions  be 
reviewed  for  consistency  with  each 
approved  State  coastal  zone 
management  plan.  EPA  has  also 
initiated  this  review. 

Part  X — Regulatory  Flexibility  Act 

Section  603(a)  of  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  603(a), 
provides  that  “(w)henever  an  agency  is 
required  by  section  553  (of  the 
Administrative  Procedures  Act  (APA)], 
or  any  other  law,  to  publish  general 
notice  of  proposed  rulemaking  for  any 
proposed  rule,”  the  agency  must 
conduct  an  initial  regulatory  flexibility 
analysis  for  the  proposed  rule.  Section 
605(b)  of  the  RFA  provides  an 
exemption  from  this  requirement  for  a 
proposed  rule  that  the  agency  head 
certifies  “will  not,  if  promulgated,  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.” 


The  Agency  takes  the  position  that 
NPDES  general  permits  are  not  subject 
to  rulemaking  requirements  under  APA 
section  553  or  any  other  law.  The 
requirements  of  APA  section  553  apply 
only  to  the  issuance  of  “rules,”  which 
the  APA  defines  in  a  manner  that 
excludes  permits.  See  APA  section  551 
(4),  (6)  and  (8).  The  CWA  also  does  not 
require  publication  of  a  general  notice  of 
proposed  rulemaking  for  general 
permits.  EPA  issues  draft  NPDES 
general  permits  for  public  comment  in 
the  Federal  Register  in  order  to  meet  the 
applicable  CWA  procedural  requirement 
to  provide  “an  opportunity  for  a 
hearing.”  See  CWA  section  402(a),  33 
U.S.C.  1342(a). 

Nevertheless,  the  Agency  has 
considered  and  addressed  the  potential 
impact  of  the  draft  general  permit  on 
small  entities  in  a  manner  that  meets  the 
requirements  of  the  RFA.  EPA  took  such 
action  based  on  the  likelihood  that  a 
large  number  of  small  entities  may  seek 
coverage  under  the  general  permit  if 
finalized  as  proposed.  Specifically,  EPA 
has  analyzed  the  potential  impact  of  the 
draff  general  permit  on  small  entities 
and  determined  that  the  permit  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Like  the  existing  general  permit  it  will 
replace,  the  draft  general  permit  would 
make  available  to  many  small  entities, 
particularly  operators  of  construction 
sites,  a  streamlined  process  for 
obtaining  authorization  to  discharge.  Of 
the  possible  permitting  mechanisms 
available  to  dischargers  subject  to  the 
CWA,  NPDES  general  permits  are 
designed  to  reduce  the  reporting  and 
monitoring  burden  associated  with 
NPDES  permit  authorization,  especially 
for  small  entities  with  discharges  having 
comparatively  less  potential  for 
environmental  degradation  than 
discharges  regulated  under  individual 
NPDES  permits.  Thus,  general  permits 
like  the  existing  and  draft  permit  at 
issue  here  provide  small  entities  with  a 
permitting  application  option  that  is 
much  less  burdensome  than  NPDES 
individual  permit  applications. 

Beyond  that,  the  draft  general  permit 
is  virtually  identical  to  the  existing 
general  permit  for  construction  that 
under  which  many  construction 
operators  have  operated  over  the  past 
five  years.  Moreover,  there  are  other, 
new  provisions  of  the  proposed  permit 
were  designed  to  minimize  burdens  on 
small  entities,  including  provisions  in 
the  proposal  related  to  subcontractor 
obligations  related  to  pollution 
prevention  plans  required  by  the  permit. 
Under  the  prior  general  permit  for 
construction  site  discharges,  affected 
subcontractors  expressed  concern  to 


EPA  about  the  need  to  prepare  their 
own  pollution  prevention  plan  to 
address  discharges  related  to 
subcontractor  activities  at  a  construction 
site.  The  subcontractors  perceived  this 
obligation  to  be  redundant,  particularly 
if  a  general  contractor  had  prepared  a 
pollution  prevention  plan  that 
addressed  the  activities  of 
subcontractors.  Today’s  proposed 
permit  would  address  this  by  allowing 
subcontractors  to  certify  that  they  have 
reviewed  and  comply  with  the  pollution 
prevention  plan  prepared  by  the  general 
contractor  (where  the  general 
contractor’s  pollution  prevention  plan 
addresses  activities  of  subcontractors). 
EPA  believes  this  modification  from  the 
prior  permit  should  reduce  adverse 
economic  impacts  on  subcontractors 
who,  in  many  instances,  are  small 
entities.  In  view  of  the  foregoing,  the 
Regional  Administrators  find  that  the 
proposed  general  permit  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Part  XI — Official  Signatures 

Accordingly,  I  hereby  certify  pursuant 
to  the  provisions  of  the  Regulatory 
Flexibility  Act,  that  this  proposed 
permit  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

Authority:  Clean  Water  Act,  33  U.S.C.  1251 
et  seq. 

Dated:  May  22, 1997. 

John  DeVillars, 

Regional  Administrator,  Region  I. 

Part  XI — Official  Signatures 

Accordingly,  I  hereby  certify  pursuant 
to  the  provisions  of  the  Regulatory 
Flexibility  Act,  that  this  proposed 
permit  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

Authority:  Clean  Water  Act,  33  U.S.C.  1251 
et  seq. 

Dated:  May  21, 1997. 

Jeanne  M.  Fox, 

Regional  Administrator,  Region  2. 

Part  XI — Official  Signatures 

Accordingly,  I  hereby  certify  pursuant 
to  the  provisions  of  the  Regulatory 
Flexibility  Act,  that  this  proposed 
permit  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

Authority:  Clean  Water  Act,  33  U.S.C.  1251 
et  seq. 
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Dated:  May  22, 1997. 

Stanley  L.  Laskowski, 

Acting  Regional  Administrator,  Region  in. 

Part  XI — Official  Signatures 

Accordingly,  I  hereby  certify  pursuant 
to  the  provisions  of  the  Regulatory 
Flexibility  Act,  that  this  proposed 
permit  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

Authority:  Clean  Water  Act,  33  U.S.C.  1251 
et  seq. 

Dated:  May  21, 1997. 

Myron  O.  Knudsen,  P.E., 

Acting  Regional  Administrator,  Region  6. 

Part  XI — Official  Signatures 

Accordingly,  I  hereby  certify  pursuant 
to  the  provisions  of  the  Regulatory 
Flexibility  Act,  that  this  proposed 
permit  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

Authority:  Clean  Water  Act,  33  U.S.C.  1251 
et  seq. 

Dated:  May  21, 1997. 

U.  Gale  Hutton, 

Acting  Regional  Administrator,  Region  7. 

Part  XI — Official  Signatures 

Accordingly,  I  hereby  certify  pursuant 
to  the  provisions  of  the  Regulatory 
Flexibility  Act,  that  this  proposed 
permit  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

Authority:  Clean  Water  Act,  33  U.S.C.  1251 
et  seq. 

Dated:  May  20, 1997. 

Patricia  D.  Hull, 

Acting  Regional  Administrator,  Region  VZZ7. 

Part  XI — Official  Signatures 

Accordingly,  I  hereby  certify  pursuant 
to  the  provisions  of  the  Regulatory 
Flexibility  Act,  that  this  proposed 
permit  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

Authority:  Clean  Water  Act,  33  U.S.C.  1251 
et  seq. 

Dated:  May  20, 1997. 

Alexis  Strauss, 

Acting  Regional  Administrator,  Region  9. 

Part  XI — Official  Signatures 

Accordingly,  I  hereby  certify  pursuant 
to  the  provisions  of  the  Regulatory 
Flexibility  Act,  that  this  proposed 
permit  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

Authority:  Clean  Water  Act,  33  U.S.C  1251 
et  seq. 


Dated:  May  20, 1997. 

Jane  S.  Moore, 

Acting  Regional  Administrator,  Region  X. 

Storm  Water  General  Permit  for 
Construction  Activities 

Cover  Page 

Permit  No.  [See  Part  I.A.] 

Authorization  to  Discharge  Under  the 
National  Pollutant  Discharge 
Elimination  System 

In  compliance  with  the  provisions  of 
the  Clean  Water  Act,  as  amended,  (33 
U.S.C.  1251  et.  seq.  the  Act),  except  as 
provided  in  Part  I.B.3  of  this  permit, 
operators  of  storm  water  discharges 
from  construction  activities,  located  in 
an  area  specified  in  Part  I.A.,  are 
authorized  to  discharge  in  accordance 
with  the  conditions  and  requirements 
set  forth  herein. 

Only  those  operators  of  storm  water 
discharges  from  construction  activities 
in  the  general  permit  area  who  submit 
a  Notice  of  Intent  in  accordance  with 
Part  II  of  this  permit  are  authorized 
under  this  general  permit 
This  permit  shall  become  effective  on 
[insert  the  date  of  publication  of  the 
final  permit  in  the  Federal  Register]. 

This  permit  and  the  authorization  to 
discharge  shall  expire  at  midnight, 
[insert  die  date  five  years  after  the  date 
of  publication  of  the  final  permit  in  the 
Federal  Register]. 

Signed  and  issued  this  day  of  ,  1997. 


(Signature  of  Water  Management  Director  or 
Regional  Administrator) 

This  signature  is  for  the  permit 
conditions  in  Parts  I  through  IX  and  for 
any  additional  conditions  in  Part  X 
which  apply  to  facilities  located  in  the 
corresponding  State,  Reservation,  or 
other  area. 

NPDES  General  Permits  for  Storm 
Water  Discharges  From  Construction 
Activities 

Table  of  Contents 

Part  I.  Coverage  Under  this  Permit 

A.  Permit  Area 

B.  Eligibility 

C.  Obtaining  Authorization 

D.  Terminating  Coverage 

Part  IL  Notice  of  Intent  Requirements 

A.  Deadlines  for  Notification 

B.  Contents  of  Notice  of  Intent 

C.  Where  to  Submit 

Part  m.  Special  Conditions,  Management 
Practices,  and  Other  Non-Numeric 
Limitations 

A.  Prohibition  on  Non-Storm  Water 
Discharges 

B.  Releases  in  Excess  of  Reportable 
Quantities 

C.  Spills 


D.  Discharge  Compliance  with  Water 
Quality  Standards 

E.  Responsibilities  of  Operators 

Part  IV.  Storm  Water  Pollution  Prevention 
Plans 

A.  Deadlines  for  Plan  Preparation  and 
Compliance 

B.  Signature,  Plan  Review  and  Making 
Plans  Available 

C. .  Keeping  Plans  Current 

D.  Contents  of  Plan 

E.  Contractor  and  Subcontractor 
Certifications 

Part  V.  Retention  of  Records 

A.  Documents 

B.  Accessibility 
E.  Addresses 

Part  VI.  Standard  Permit  Conditions 

A.  Duty  to  Comply 

B.  Continuation  of  the  Expired  General 
Permit 

C.  Need  to  Halt  or  Reduce  Activity  not  a 
Defense 

D.  Duty  to  Mitigate 

E.  Duty  to  Provide  Information. 

F.  Other  Information 

G.  Signatory  Requirements 

H.  Penalties  for  Falsification  of  Reports 

I.  Oil  and  Hazardous  Substance  Liability 

J.  Property  Rights 

K.  Severability 

L.  Requiring  an  Individual  Permit  or  an 
Alternative  General  Permit 

M.  State/Tribal  Environmental  Laws 

N.  Proper  Operation  and  Maintenance 

O.  Inspection  and  Entry 

P.  Permit  Actions 
Part  VII.  Reopener  Clause 

Part  VIII.  Termination  of  Coverage 

A.  Notice  of  Termination 

B.  Addresses 
Part  IX.  Definitions 

Part  X.  State/Tribal  Specific  Conditions 
Addenda 

A.  Endangered  Species  Guidance 

B.  Notice  of  Intent  (NOI)  Form 

C.  Notice  of  Termination  (NOT)  Form 

Part  I.  Coverage  Under  This  Permit 

A.  Permit  Area 

The  permit  language  is  structured  as 
if  it  were  a  single  permit,  with  area- 
specific  conditions  specified  in  Part  XI. 
Permit  coverage  is  actually  provided  by 
legally  separate  and  distinctly 
numbered  permits  covering  each  of  the 
following  areas: 

Region  1: 

CTR10*#I:  Indian  Country  Lands  in  the 
State  of  Connecticut 
MARIO  *###!:  Commonwealth  of 
Massachusetts,  except  Indian 
Country  Lands 

MAR10*##I:  Indian  Country  Lands  in 
the  Commonwealth  of 
Massachusetts 

MER10*###I:  State  of  Maine,  except 
Indian  Country  Lands 
MER10*##I:  Indian  Country  Lands  in 
the  State  of  Maine 

NHR10*###I:  State  of  New  Hampshire, 
except  Indian  Country  Lands 
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NHR10*##I:  Indian  Country  Lands  in 
the  State  of  New  Hampshire 
RIR10*##I:  Indian  Country  Lands  in  the 
State  of  Rhode  Island 
VTR10*##I:  Indian  Country  Lands  in  the 
State  of  Vermont 

VTR10*##F:  Federal  Facilities  in  the 
State  of  Vermont 
Region  2: 

NYR10*##I:  Indian  Country  Lands  in 
the  State  of  New  York 
PRR10*###I:  The  Commonwealth  of 
Puerto  Rico 

Region  3: 

DCR10*###I:  The  District  of  Columbia 
DER10*##F:  Federal  Facilities  in  the 
State  of  Delaware 

Region  4: 

Coverage  Not  Available.  Construction 
activities  in  Region  4  must  obtain 
permit  coverage  under  an  alternative 
permit. 

Region  5: 

Coverage  Not  Available. 

Region  6: 

LAR10*##I:  Indian  Country  Lands  in  the 
State  of  Louisiana 

NMR10*###:  The  State  of  New  Mexico, 
except  Indian  Country  Lands 
NMR10*##I:  Indian  Country  Lands  in 
the  State  of  New  Mexico,  except 
Navajo  Reservation  lands  (see 
Region  9)  and  Ute  Mountain  Ute 
Reservation  lands  (see  Region  8) 
OKR10*##I:  Indian  Country  Lands  in 
the  State  of  Oklahoma 
TXR10*###:  The  State  of  Texas,  except 
Indian  Country  Lands 
TXR10*##I:  Indian  Country  Lands  in  the 
State  of  Texas 

Region  7: 

LAR10*##I:  Indian  Country  Lands  in  the 
State  of  Iowa 

KSR10*##I:  Indian  Country  Lands  in  the 
State  of  Kansas 

NER10*##I:  Indian  Country  Lands  in  the 
State  of  Nebraska,  except  Pine 
Ridge  Reservation  lands  (see  Region 
8) 

Region  8: 

COR10*##F:  Federal  Facilities  in  the 
State  of  Colorado 

COR10*##I:  Indian  Country  Lands  in  the 
State  of  Colorado,  including  the 
portion  of  the  Ute  Mountain  Ute 
Reservation  located  in  New  Mexico 
MTR10*##I:  Indian  Country  Lands  in 
the  State  of  Montana 
NDR10*##I:  Indian  Country  Lands  in 
the  State  of  North  Dakota,  including 
that  portion  of  the  Standing  Rock 
Reservation  located  in  South  Dakota 
(except  for  the  Lake  Traverse 


Reservation  which  is  covered  under 
the  permit  areas  for  South  Dakota). 
SDR10*##I:  Indian  Country  Lands  in  the 
State  of  South  Dakota,  including  the 
portion  of  the  Pine  Ridge 
Reservation  located  in  Nebraska 
and  the  portion  of  the  Lake  Traverse 
Reservation  located  in  North  Dakota 
(except  for  the  Standing  Rock 
Reservation  which  is  covered  under 
the  permit  areas  for  North  Dakota). 
UTR10*##I:  Indian  Country  Lands  in  the 
State  of  Utah,  except  Goshute  and 
Navajo  reservation  lands  (see 
Region  9) 

WYR10*##I:  Indian  Country  Lands  in 
the  State  of  Wyoming 

Region  9: 

ASR10*###:  The  Island  of  American 
Samoa 

AZR10*###:  The  State  of  Arizona, 
except  Indian  Country  Lands 
AZR10*##I:  Indian  Country  Lands  in  the 
State  of  Arizona,  including  Navajo 
Reservation  lands  in  New  Mexico 
and  Utah 

CAR10*##I:  Indian  Country  Lands  in  the 
State  of  California 
GUR10*###:  The  Island  of  Guam 
JAR10*###:  Johnston  Atoll 
MWR10*###:  Midway  Island  and  Wake 
Island 

NIR10*###:  Commonwealth  of  the 
Northern  Mariana  Islands 
NVR10*##I:  Indian  Country  Lands  in 
the  State  of  Nevada,  including  the 
Duck  Valley  Reservation  in  Idaho, 
the  Fort  McDermitt  Reservation  in 
Oregon  and  the  Goshute 
Reservation  in  Utah 

Region  10 

AKR10*###:  The  State  of  Alaska, 
except  Indian  Country  Lands 

AKR10*##I:  Indian  Country  Lands  in 
Alaska 

IDR10*###:  The  State  of  Idaho,  except 
Indian  Country  Lands 

IDR10*##I:  Indian  Country  Lands  in 
the  State  of  Idaho,  except  Duck  Valley 
Reservation  lands  (see  Region  9) 
ORR10*##I:  Indian  Country  Lands  in  the 
State  of  Oregon  except  Fort 
McDermitt  Reservation  lands  (see 
Region  9) 

WAR10*##F:  Federal  Facilities  in  the 
State  of  Washington 
WAR10*##I:  Indian  Country  Lands  in 
the  State  of  Washington 

B.  Eligibility 

1.  This  permit  authorizes  discharges 
of  storm  water  from  construction 
activities  as  defined  in  40  CFR 
122.26(b)(14)(x)  and  those  construction 
site  discharges  designated  by  the 
Director  as  needing  a  storm  water 
permit  under  122.26(a)(l)(v)  or  under 


122.26(a)(9)  and  122.26(g)(l)(i),  except 
for  discharges  identified  under 
paragraph  I.B.3.  Any  discharge 
authorized  by  a  different  NPDES  permit 
may  be  commingled  with  discharges 
authorized  by  this  permit.  • 

2.  This  permit  also  authorizes  storm 
water  discharges  from  support  activities 
related  to  a  construction  site  (e.g. 
concrete  or  asphalt  batch  plants, 
equipment  staging  yards,  material 
storage  areas,  etc.)  from  which  there 
otherwise  is  a  storm  water  discharge 
from  a  construction  activity  provided: 

a.  The  support  activity  is  not  a 
commercial  operation  serving  multiple 
unrelated  construction  projects,  and 
does  not  operate  beyond  the  completion 
of  the  construction  activity;  and 

b.  Appropriate  controls  and  measures 
are  identified  in  the  storm  water 
pollution  prevention  plan  for  the 
discharges  from  the  support  activity 
areas. 

3.  Limitations  on  Coverage 

The  following  storm  water  discharges 
from  construction  sites  are  not 
authorized  by  this  permit: 

a.  Post  Construction  Discharges. 

Storm  water  discharges  that  originate 
from  the  site  after  construction  activities 
have  been  completed  and  the  site  has 
undergone  final  stabilization. 

b.  Discharges  Mixed  with  Non-storm 
Water.  Discharges  that  are  mixed  with 
sources  of  non-storm  water  other  than 
discharges  which  are  identified  in  Part 
ffl.A.2.  of  this  permit  and  which  are  in 
compliance  with  Part  IV.D.5  (non-storm 
water  discharges)  of  this  permit.  Any 
discharge  authorized  by  a  different 
NPDES  permit  may  be  commingled  with 
discharges  authorized  by  this  permit. 

c.  Discharges  Covered  by  Another 
Permit.  Storm  water  discharges 
associated  with  construction  activity 
that  have  been  issued  an  individual 
permit  or  required  to  obtain  coverage 
under  an  alternative  general  permit  in 
accordance  with  paragraph  VI.L; 

d.  Discharges  Threatening  Water 
Quality.  Storm  water  discharges  from 
construction  sites  that  the  Director 
(EPA)  determines  will  cause,  or  have  the 
reasonable  potential  to  cause, 
excursions  above  water  quality 
standards.  (Where  such  determinations 
have  been  made,  the  discharger  will  be 
notified  by  the  Director  that  an 
individual  permit  application  is 
necessary.); 

e.  Discharges  that  are  not  Protective  of 
Endangered  and  Threatened  Species. 

(1)  A  discharge  of  storm  water 
associated  with  construction  activity  is 
covered  under  this  permit  only  if  the 
applicant  certifies  that  it  meets  at  least 
one  of  the  following  criteria.  Failure  to 
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continue  to  meet  one  of  these  criteria 
during  the  term  of  the  permit  will  result 
in  the  storm  water  discharges  associated 
with  construction  being  ineligible  for 
coverage  under  this  permit. 

(a)  Tne  storm  water  discharged,  and 
the  construction  and  implementation  of 
Best  Management  Practices  (BMPs)  to 
control  storm  water  runoff,  are  not 
likely  to  adversely  affect  species 
identified  in  Addendum  A  of  this 
permit  or  critical  habitat  for  a  listed 
species;  or 

(b)  The  applicant’s  activity  has 
received  previous  authorization  under 
section  7  or  section  10  of  the 
Endangered  Species  Act  (ESA)  and  that 
authorization  addressed  storm  water 
discharges  and/or  BMPS  to  control 
storm  water  runoff  (e.g.,  developer 
included  impact  of  entire  project  in 
consultation  over  a  wetlands  dredge  and 
fill  permit  under  Section  7  of  the 
Endangered  Species  Act);  or 

(c)  The  applicant’s  activity  was 
considered  as  part  of  a  larger,  more 
comprehensive  assessment  of  impacts 
on  endangered  and  threatened  species 
under  section  7  or  section  10  of  the 
Endangered  Species  Act  that  which 
accounts  for  storm  water  discharges  and 
BMPs  to  control  storm  water  runoff  (e.g., 
where  an  area-wide  habitat  conservation 
plan  and  section  10  permit  is  issued 
which  addresses  impacts  from 
construction  activities  including  those 
from  storm  water,  or  a  National 
Environmental  Policy  Act  (NEPA) 
review  is  conducted  which  incorporates 
ESA  section  7  procedures);  or 

(d)  Consultation  under  section  7  of 
the  Endangered  Species  Act  is 
conducted  for  the  applicant’s  activity 
which  results  in  either  a  no  jeopardy 
opinion  or  a  written  concurrence  on  a 
finding  of  no  likelihood  of  adverse 
effects;  or 

(e)  The  applicant’s  activity  was 
considered  as  part  of  a  larger,  more 
comprehensive  site-specific  assessment 
of  impacts  on  endangered  and 
threatened  species  by  the  owner  or  other 
operator  of  the  site  and  that  permittee 
certified  eligibility  under  item  (a),  (b), 
(c),  or  (d)  above  (e.g.  owner  was  able  to 
certify  no  adverse  impacts  for  the 
project  as  a  whole  under  item  (a),  so  the 
contractor  can  then  certify  under  item 
(e)).  Utility  companies  applying  for 
permit  coverage  for  the  entire  permit 
area  of  coverage  as  defined  under  Part 
I.A.  may  certify  under  item  (e)  since 
authorization  to  discharge  is  contingent 
on  a  principal  operator  of  a  construction 
project  having  been  granted  coverage 
under  this,  or  an  alternative  NPDES 
permit  for  the  areas  of  the  site  where 
utilities  installation  activities  will 
occur. 


(2)  All  applicants  must  follow  the 
procedures  provided  at  Addendum  A  of 
this  permit  when  applying  for  permit - 
coverage. 

(3)  The  applicant  must  comply  with 
any  terms  and  conditions  imposed 
under  the  eligibility  requirements  of 
paragraphs  (l)(a),  (b),  (c),  (d),  or  (e) 
above  to  ensure  that  storm  water 
discharges  or  BMPs  to  control  storm 
water  runoff  are  protective  of  listed 
endangered  and  threatened  species  and/ 
or  critical  habitat  Such  terms  and 
conditions  must  be  incorporated  in  the 
applicant’s  storm  water  pollution 
prevention  plan. 

(4)  For  the  purposes  of  conducting 
consultation  to  meet  the  eligibility 
requirements  of  paragraph  (l)(d)  above, 
applicants  are  designated  as  non- 
Federal  representatives.  See  50  CFR 
402.08.  However,  applicants  who 
choose  to  conduct  consultation  as  a 
non-Federal  representative  must  notify 
EPA  and  the  appropriate  Service  office 
in  writing  of  that  decision. 

(5)  This  permit  does  not  authorize  any 
“take”  (as  defined  under  section  9  of  the 
Endangered  Species  Act)  of  endangered 
or  threatened  species  unless  such  takes 
are  authorized  under  sections  7  or  10 
the  Endangered  Species  Act. 

(6)  This  permit  does  not  authorize  any 
storm  water  discharges  nor  require  any 
BMPs  to  control  storm  water  runoff  that 
are  likely  to  jeopardize  the  continued 
existence  of  any  species  that  are  listed 
as  endangered  or  threatened  under  the 
Endangered  Species  Act  or  result  in  the 
adverse  modification  or  destruction  of 
habitat  that  is  designated  as  critical 
under  the  Endangered  Species  Act 

f.  Discharges  Adversely  Affecting 
Properties  Eligible  for  Protection  Under 
the  National  Historic  Preservation  Act. 

(1)  To  be  eligible  for  coverage  under 
this  permit,  all  applicants  must 
determine  whether  their  storm  water 
discharges  or  BMPs  to  control  storm 
water  runoff  would  affect  a  property 
that  is  listed  or  is  eligible  for  listing  in 
the  National  Historic  Register 
maintained  by  the  Secretary  of  Interior 
(also  known  as  “historic  properties”  in 
the  NHPA  regulations  at  36  CFR  800.2). 
Applicants  must  comply  with  all 
requirements  in  this  permit  (including 
those  pertaining  to  the  development  of 
storm  water  pollution  prevention  plans 
and  submission  of  NOIs)  to  protect 
historic  properties.  Coverage  under  this 
permit  is  available  only  if: 

(a)  The  storm  water  discharges  or 
BMPs  to  control  storm  water  run  off  do 
not  affect  a  property  that  is  listed  or  is 
eligible  for  listing  in  the  National 
Historic  Register  maintained  be  the 
Secretary  of  Interior;  or. 


(b)  The  applicant  consults  with  the 
State  Historic  Preservation  Officer 
(SHPO)  or  the  Tribal  Historic 
Preservation  Officer  (THPO)  on  the 
potential  for  adverse  effects  which 
results  in  a  no  effect  finding;  or 

(c)  The  applicant  has  obtained  and  is 
in  compliance  with  a  written  agreement 
between  the  applicant  and  the  SHPO/ 
THPO  that  outlines  all  measures  to  be 
undertaken  by  the  applicant  to  mitigate 
or  prevent  adverse  effects  to  the  historic 
property;  or 

(a)  Tne  applicant  agrees  to  implement 
and  comply  with  the  terms  of  a  written 
agreement  between  another  owner/ 
operator  (e.g.,  subdivision  developer, 
property  owner,  etc.)  and  the  SHPO/ 
THPO  that  outlines  all  measures  to  be 
undertaken  by  operators  on  the  site  to 
mitigate  or  prevent  adverse  effects  to  the 
historic  property;  or 

(e)  The  applicant’s  activity  was 
considered  as  part  of  a  larger,  more 
comprehensive  site-specific  assessment 
of  effects  on  historic  properties  by  the 
owner  or  other  operator  of  the  site  and 
that  permittee  certified  eligibility  under 
items  (a),  (b),  (c),  or  (d)  above.  Utility 
companies  applying  for  permit  coverage 
for  the  entire  construction  site  may 
certify  under  item  (d)  since 
authorization  to  discharge  is  contingent 
on  a  principal  operator  of  a  construction 
project  having  been  granted  coverage 
under  this,  or  an  alternative  NPDES 
permit  for  the  areas  of  the  site  where 
utilities  installation  activities  will 
occur. 

(2)  This  permit  does  not  authorize  any 
storm  water  discharges  or  BMPs  to 
control  storm  water  runoff  which  are 
not  in  compliance  with  any  applicable 
State  or  local  historic  preservation  laws. 

C.  Obtaining  Authorization 

1.  In  order  for  storm  water  discharges 
from  construction  activities  to  be 
authorized  to  discharge  under  this 
general  permit,  a  discharger  must: 

(a)  First  develop  a  Pollution 
Prevention  Plan  (covering  either  the 
entire  site  or  all  portions  of  the  site  for 
which  they  are  operators — see  definition 
in  Part  IX)  according  to  the 
requirements  in  Part  IV  (preparation  and 
implementation  of  the  Plan  may  be  a 
cooperative  effort  where  there  is  more 
than  one  operator  at  a  site),  and  then 

(b)  Submit  a  Notice  of  Intent  (NOI)  in 
accordance  with  the  requirements  of 
Part  II,  using  an  NOI  form  provided  by 
the  Director  (or  a  photocopy  thereof). 
The  Pollution  Prevention  Plan  must  be 
implemented  upon  commencement  of 
construction  activities. 

2.  For  construction  sites  where  the 
operator  changes,  or  where  a  new 
operator  is  added  after  the  submittal  of 
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an  NOI  under  Part  n,  a  new  NOI  must 
be  submitted  in  accordance  with  Part  II. 

3.  Unless  notified  by  the  Director  to 
the  contrary,  dischargers  who  submit  an 
NOI  in  accordance  with  the 
requirements  of  this  permit  are 
authorized  to  discharge  storm  water 
from  construction  activities  under  the 
terms  and  conditions  of  this  permit  two 
(2)  days  after  the  date  that  the  NOI  is 
postmarked.  The  Director  may  deny 
coverage  under  this  permit  and  require 
submittal  of  an  application  for  an 
individual  NPDES  permit  based  on  a 
review  of  the  NOI  or  other  information 
(see  Part  VI. L  of  this  permit). 

D.  Terminating  Coverage 

1.  Operators  wishing  to  terminate 
coverage  under  this  permit  must  submit 
a  notice  of  termination  (NOT)  in 
accordance  with  Part  VIII  of  this  permit 

2.  All  permittees  must  submit  a  NOT 
within  thirty  (30)  days  after  completion 
of  their  construction  activities  and  final 
stabilization  of  their  portion  of  the  site, 
or  another  operator  taking  over  all  of 
their  responsibilities  at  the  site.  A 
permittee  cannot  submit  an  NOT 
without  final  stabilization  unless 
another  party  has  agreed  to  assume 
responsibility  for  final  stabilization  of 
the  site.  Appropriate  enforcement 
actions  may  be  taken  for  permit 
violations  where  a  permittee  submits  a 
NOT  but  the  permittee  has  not 
transferred  operational  control  to 
another  permittee  or  the  site  has  not 
undergone  final  stabilization.  Project- 
by-project  NOTs  are  not  required  to  be 
submitted  by  utility  company  operators 
for  installation  of  utilities  at 
construction  sites  if  the  utility  company 
operator  has  been  authorized  to 
discharge  in  the  full  area  of  coverage  for 
a  given  permit  as  defined  in  Part  I.A.  of 
this  permit. 

Part  II.  Notice  of  Intent  Requirements 

A.  Deadlines  for  Notification 

1.  Except  as  provided  in  Parts  II.A.3, 
H.A.4,  H.A.5,  or  Q.A.6,  parties  with 
operational  control  over  project 
specifications,  (e.g.,  owner  or 
developer),  must  submit  an  initial 
Notice  of  Intent  (NOI)  in  accordance 
with  the  requirements  of  this  Part  at 
least  two  (2)  days  prior  to  the 
commencement  of  construction 
activities  (i.e.,  the  initial  disturbance  of 
soils  associated  with  clearing,  grading, 
excavation  activities,  or  other 
construction  activities); 

2.  Except  as  provided  in  Parts  II.A.3, 
H.A.4.,  or  Part  n.A.5,  parties  defined  as 
operators  solely  due  to  their  day-to-day 
operational  control  over  those  activities 
at  a  project  site  which  are  necessary  to 


ensure  compliance  with  the  storm  water 
pollution  prevention  plan  or  other 
permit  conditions  (e.g.,  general 
contractor,  erosion  control  contractor, 
etc.)  must  submit  an  NOI  at  least  two  (2) 
days  prior  to  commencing  work  at  the 
site. 

3.  For  storm  water  discharges  from 
construction  sites  where  the  operator 
changes,  (including  projects  where  an 
operator  is  added  after  an  NOI  has  been 
submitted  under  Parts  II.A.1  or  n.A.2)  ■ 
an  NOI  in  accordance  with  the 
requirements  of  this  Part  shall  be 
submitted  at  least  2  days  prior  to  when 
the  new  operator  assumes  operational 
control  over  site  specifications  or 
commences  work  at  the  site. 

4.  Utility  Companies  (i.e.,  telephone, 
electric,  gas,  water,  sewer,  cable  TV,  etc. 
companies  that  provide  service  to  the 
public)  whose  involvement  in  an 
individual  construction  project  is 
limited  to  installation  of  underground  or 
above-ground  service  lines  and 
associated  equipment  to  provide 
connections  from  a  main  transmission 
line  to  individual  customers  (e.g., 
homes,  apartments,  businesses,  etc.)  or 

a  location  where  the  site  operator’s 
utility  subcontractor  will  tap  in  (e.g., 
public  water  utility  installs  a  stub  with 
a  tap  into  the  main  trunk  line  and 
developer’s  utility  contractors  run  the 
distribution  lines),  may  file  a  single  NOI 
to  obtain  coverage  for  all  such  activities 
in  the  permit  areas  defined  in  Part  I.A. 
Permit  coverage  obtained  in  this  manner 
is  limited  to  the  utility  company’s 
activities  on  sites  where: 

a.  An  operator  of  the  individual 
construction  project  has  obtained  permit 
coverage  under  this  or  an  alternative 
general  permit  or  under  an  individual 
permit; 

b.  The  pollution  prevention  plan  for 
the  site  identifies  control  measures  for 
utilities  installation  activities;  and 

c.  The  party  responsible  for 
implementation  of  each  control  measure 
for  utilities  installation  is  clearly 
identified. 

Where  a  utility  company  is 
constructing  a  main  transmission  line, 
or  other  project  for  themselves,  the 
utility  company  must  obtain  permit 
coverage  on  a  site-by-site  basis. 

Note:  Utility  contractors  hired  by  a  utility 
company  or  other  site  operator  and  not 
meeting  the  definition  of  “operator”  are 
considered  subcontractors  and  are  covered  by 
the  subcontractor  certification  requirements 
ofPartIV.F. 

5.  Dischargers  are  not  prohibited  from 
submitting  late  NOIs.  When  a  late  NOI 
is  submitted,  authorization  is  only  for 
future  discharges.  The  Agency  reserves 
the  right  to  bring  appropriate 


enforcement  actions  for  any 
unpermitted  activities  that  may  have 
occurred  between  the  time  construction 
commenced  and  authorization  of  future 
discharges. 

6.  Permittees  with  construction 
projects  authorized  to  discharge  under 
the  previous  general  permit  issued  in 
1992  and  now  replaced  by  this  permit 
must: 

a.  Submit  a  new  NOI  within  thirty 
(30)  days  of  the  effective  date  of  this 
permit  in  order  to  continue 
authorization  to  discharge  after  [insert 
date  30  days  after  effective  date  of 
permit].  If  the  permittee  will  be  eligible 
to  submit  a  Notice  of  Termination 
(NOT)  (e.g.,  construction  finished  and 
final  stabilization  complete)  before  the 
30th  day,  no  NOI  is  required. 

b.  During  the  time  between  the 
effective  date  of  this  permit  and  [insert 
date  30  days  from  the  effective  date  of 
the  permit],  comply  with  the  terms  and 
conditions  of  the  1992  baseline  general 
permit  they  were  previously  authorized 
under  and  submitted  an  NOI  for 
extended  coverage  as  described  under 
the  Administrative  Procedures  Act 
before  termination  of  the  1992  baseline 
general  permit. 

c.  Update  their  current  pollution 
prevention  plan  to  comply  with  the 
requirements  of  Part  IV  no  later  than 
[insert  date  30  days  from  the  effective 
date  of  the  permit]. 

B.  Contents  of  Notice  of  Intent 

1.  Notice  of  Intent  for  Individual 
Construction  Projects 

The  Notice(s)  of  Intent  shall  be  signed 
in  accordance  with  Part  VI.G  of  this 
permit  and  shall  include  the  following 
information: 

a.  The  street  address  (description  of 
location  if  no  street  address  is 
available),  county,  and  the  latitude  and 
longitude  of  the  approximate  center  of 
the  construction  site/project  for  which 
the  notification  is  submitted; 

b.  The  name,  address,  and  telephone 
number  of  the  operators)  filing  the  NOI 
for  permit  coverage  and  operator  status 
as  a  Federal,  State,  Tribal,  private,  or 
other  public  entity; 

c.  Whether  or  not  the  construction 
project  is  located  on  Indian  Lands; 

d.  The  name,  address,  and  telephone 
number  of  the  construction  site  owner 
and  owner’s  status  as  a  Federal,  State, 
Tribal,  private,  or  other  public  entity; 

e.  The  name  of  the  receiving  water(s), 
or  if  the  discharge  is  through  a 
municipal  separate  storm  sewer,  the 
name  of  the  municipal  operator  of  the 
storm  sewer  and  the  receiving  water(s); 

f.  The  permit  number  of  any  NPDES 
permit(s)  for  any  discharge(s)  (including 
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any  storm  water  discharges  or  any  non¬ 
storm  water  discharges)  from  the  site,  to 
the  extent  available. 

g.  An  estimate  of  project  start  date  and 
completion  dates,  estimates  of  the 
number  of  acres  of  the  site  on  which  soil 
will  be  disturbed,  and 

h.  A  certification  that  a  storm  water 
pollution  prevention  plan,  including 
both  construction  and  post-construction 
controls,  has  been  prepared  for  the  site 
in  accordance  with  Part  IV  of  this 
permit,  and  such  plan  provides 
compliance  with  approved  State/Tribal 
and/or  local  sediment  and  erosion  plans 
or  permits  and/or  storm  Water 
management  plans  or  permits  in 
accordance  with  Part  fv.D.2.d  of  this 
permit  (A  copy  of  the  plans  or  permits 
should  not  be  included  with  the  NOI 
submission). 

i.  Whether,  based  on  the  Instruction 
in  Addendum  A,  any  species  identified 
in  Addendum  A  are  in  proximity  to  the 
storm  water  discharges  covered  by  this 
permit  or  the  BMPs  to  be  used  to 
comply  with  permit  conditions. 

j.  Under  which  section(s)  of  Part 
LB.3.e.(l)(Endangered  Species)  and  Part 
LB.3.f.  (Historical  Preservation)  the 
applicant  is  certifying  eligibility. 

k.  The  following  certifications  shall  be 
signed  in  accordance  with  Part  VLG. 

I  certify  under  penalty  of -law  that  I  have 
read  and  understand  the  Part  LB.  eligibility 
requirements  for  coverage  under  the  general 
permit  for  storm  water  discharges  from 
construction  activities,  including  those 
requirements  relating  to  the  protection  of 
endangered  species  identified  in  Addendum 
A. 

I  further  certify  that  I  have  followed  the 
procedures  found  in  Addendum  A  to  protect 
listed  endangered  and  threatened  species  and 
designated  critical  habitat  and  that  the 
discharges  covered  under  this  permit  and 
BMPs  to  control  storm  water  runoff  meet  one 
of  the  eligibility  requirements  of  Part 
LB.3.e.(l)  of  this  permit  Check  the  box{es) 
corresponding  to  that  part  of  Part  LB.3.e.(l) 
under  which  you  claim  compliance  with  the 
eligibility  requirements  of  the  permit — (a), 

(b),  (c),  (d),  or  (e). 

I  further  certify,  to  the  best  of  my 
knowledge,  that  such  discharges,  and 
implementation  of  BMPs  to  control  storm 
water  runoff,  do  not  have  an  effect  on 
properties  listed  or  eligible  for  listing  on  the 
National  Register  of  Historic  Places  under  the 
National  Historic  Preservation  Act,  or  are 
otherwise  eligible  for  coverage,  in  accordance 
with  Part  LB.S.f.  of  the  permit,  due  to  a 
previous  agreement  under  the  National 
Historic  Preservation  Act 

I  understand  that  continued  coverage 
under  this  storm  water  general  permit  is 
contingent  upon  maintaining  eligibility  as 
provided  for  in  Part  LB. 


2.  Notice  of  Intent  for  Permit  Issuance 
Area-wide  Coverage  of  Utility  „ 
Companies  While  Installing  Utility 
Service 

The  Notice(s)  of  Intent  for  utility 
companies  filing  for  area-wide  coverage 
in  accordance  with  Part  H.A.4.  shall  be 
signed  in  accordance  with  Part  VLG  of 
this  permit  and  shall  include  the 
following  information: 

a.  The  name,  address,  and  telephone 
number  of  the  utility  company  filing  the 
NOI  for  permit  coverage  and  operator 
status  as  a  Federal,  State,  Tribal,  private, 
or  other  public  entity; 

b.  The  State  or  other  area  for  which 
coverage  is  being  requested  and  whether 
or  not  any  construction  projects  will  be 
located  on  an  Indian  reservation; 

c.  The  name,  address,  and  telephone 
number  of  the  utility  company’s  point  of 
contact  for  the  utility  company’s 
compliance  with  the  area-wide  coverage 
granted  by  the  permit; 

d.  A  certification  that  a  storm  water 
pollution  prevention  plan  with  standard 
operating  procedures  for  the  limited 
utility  company  construction  activities 
related  to  installation  of  service 
connections  has  been  prepared  in 
accordance  with  Part  IV  of  this  permit, 
and  such  plan  provides  compliance 
with  approved  State/Tribal  and/or  local 
sediment  and  erosion  plans  or  permits 
and/or  storm  water  management  plans 
or  permits  in  accordance  with  Part 
IV.D.2.d  of  this  permit  (A  copy  of  the 
plans  or  permits  should  not  be  included 
with  the  NOI  submission.) 

e.  Under  which  sections  of  Part 

I.B.3.e.l.  (Endangered  Species)  and  Part 
LB.3.f.  (Historical  Preservation)  the 
applicant  is  certifying  eligibility. 

f.  The  following  fortifications  shall  be 
signed  in  accordance  with  Part  VLG. 

I  certify  under  penalty  of  law  that  I  have 
read  and  understand  the  Part  LB.  eligibility 
requirements  for  coverage  under  the  general 
permit  for  storm  water  discharges  from 
construction  activities,  including  those 
requirements  relating  to  the  protection  of 
endangered  species  identified  Part  LB.3.e. 

I  further  certify  that  I  understand  that 
authorization  to  discharge  is  contingent  on  a 
principal  operator  of  a  construction  project 
having  been  granted  coverage  under  this,  or 
an  alternative  NPDES  permit  for  the  areas  of 
the  site  where  utilities  installation  activities 
will  occur  and  that  a  pollution  prevention 
plan  including  appropriate  control  measures 
for  activities  related  to  installation  of  utility 
service  has  been  prepared  and  will  be 
implemented. 

I  further  certify  that  I  have  followed  the 
procedures  found  in  Addendum  A  to  protect 
listed  endangered  and  threatened  species  and 
designated  critical  habitat  and  that  the 
discharges  covered  under  this  permit  and 
BMPs  to  control  storm  water  runoff  meet  one 
of  the  eligibilify  requirements  of  Part 
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LB.3.e.(l)  of  this  permit  Check  the  boxe(s) 
corresponding  to  that  part  of  Part  LB.3.e.(l) 
under  which  you  claim  compliance  with  the 
eligibility  requirements  of  the  permit-(a),  (b), 
(c),  (d),  or  (e£ 

I  further  certify,  to  the  best  of  my 
knowledge,  that  such  discharges,  and 
implementation  of  BMPs  to  control  storm 
water  runoff,  do  not  have  an  effect  on 
properties  listed  or  eligible  for  listing  on  the 
National  Register  of  Historic  Places  under  the 
National  Historic  Preservation  Act,  or  are 
otherwise  eligible  for  coverage,  in  accordance 
with  Part  LB.3.L  of  the  permit,  due  to  a 
previous  agreement  under  the  National 
Historic  Preservation  Act 
I  understand  that  continued  coverage 
under  this  storm  water  general  permit  is 
contingent  upon  maintaining  eligibility  as 
provided  for  in  Part  LB. 

C.  Where  to  Submit 

1.  NOIs,  signed  in  accordance  with 
Part  VLG  of  this  permit,  are  to  be 
submitted  to  the  Director  at  the  address: 
Storm  Water  Notice  of  Intent  (4203), 

U.S.  EPA  401  M  Street,  SW., 
Washington,  DC  20460. 

2.  A  copy  of  the  Director’s 
acknowledgment  of  coverage  under  the 
general  permit  and  assignment  of  a 
permit  number;  a  local  contact 
telephone  number/ address  for  public 
access  to  view  the  pollution  prevention 
plan  at  reasonable  times  during  regular 
business  hours  (advance  notice  by  the 
public  of  the  desire  to  view  the  plan 
may  be  required,  not  to  exceed  two 
working  days).  The  permit  does  not 
require  that  free  copies  of  the  plan  be 
provided  to  interested  members  of  the 
public,  only  that  they  have  reasonable 
access  to  view  the  document  and  copy 
it  at  their  own  expense.  A  brief 
description  of  the  project  shall  also  be 
posted  at  the  construction  site  in  a 
prominent  and  safe  place  for  public 
viewing  during  regular  business  hours 
(alongside  the  building  permit  if  the 
building  permit  is  required  to  be 
displayed). 

Part  IIL  Special  Conditions, 
Management  Practices,  and  Other  Non- 
Numeric  Limitations 

A.  Prohibition  on  Nan-Storm  Water 
Discharges 

1.  Except  as  provided  in  paragraph 
I.B.2  or  3  and  m.A.2,  all  discharges 
covered  by  this  permit  shall  be 
composed  entirely  of  storm  water. 

2.  Discharges  of  material  other  than 
storm  water  that  are  in  compliance  with 
a  NPDES  permit  (other  than  this  permit) 
issued  for  that  discharge  may  be  mixed 
with  discharges  authorized  by  this 
permit 

3.  The  following  non-storm  water 
discharges  are  authorized  by  this  permit 
provided  the  non-storm  water 
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component  of  the  discharge  is  in 
compliance  with  paragraph  IV.D.5: 
discharges  from  fire  fighting  activities; 
fire  hydrant  flushings;  waters  used  to 
wash  vehicles  or  control  dust  in 
accordance  with  Part  IV.D.2.c.(2); 
potable  water  sources  including 
waterline  flushings;  routine  external 
building  washdown  which  does  not  use 
detergents;  pavement  washwaters  where 
spills  or  leaks  of  toxic  or  hazardous 
materials  have  not  occurred  (unless  all 
spilled  material  has  been  removed)  and 
where  detergents  are  not  used;  air 
conditioning  condensate;  springs; 
uncontaminated  ground  water,  and 
foundation  or  footing  drains  where 
flows  are  not  contaminated  with  process 
materials  such  as  solvents. 

B.  Releases  in  Excess  of  Reportable 
Quantities 

The  discharge  of  hazardous 
substances  or  oil  in  the  storm  water 
discharge(s)  from  a  facility  shall  be 
prevented  or  minimized  in  accordance 
with  the  applicable  storm  water 
pollution  prevention  plan  for  the 
facility.  This  permit  does  not  relieve  the 
permittee  of  the  reporting  requirements 
of  40  CFR  117  and  40  CFR  302.  Where 
a  release  containing  a  hazardous 
substance  in  an  amount  equal  to  or  in 
excess  of  a  reporting  quantity 
established  under  either  40  CFR  117  or 
40  CFR  302,  occurs  during  a  24  hour 
period: 

1.  The  permittee  is  required  to  notify 
the  National  Response  Center  (NRC) 
(800-424-8802;  in  the  Washington,  DC 
metropolitan  area  202-426-2675)  in 
accordance  with  the  requirements  of  40 
CFR  117  and  40  CFR  302  as  soon  as  he 
or  she  has  knowledge  of  the  discharge; 

2.  The  permittee  shall  submit  within 
14  calendar  days  of  knowledge  of  the 
release  a  written  description  of:  the 
release  (including  the  type  and  estimate 
of  the  amount  of  material  released),  the 
date  that  such  release  occurred,  the 
circumstances  leading  to  the  release, 
and  steps  to  be  taken  to  minimize  the 
chance  of  future  occurrences  to  the 
appropriate  EPA  Regional  Office  at  the 
address  provided  in  Part  V.C  (addresses) 
of  this  permit;  and 

3.  The  storm  water  pollution 
prevention  plan  required  under  Part  IV 
of  this  permit  must  be  modified  within 
14  calendar  days  of  knowledge  of  the 
release  to:  provide  a  description  of  the 
release,  the  circumstances  leading  to  the 
release,  and  the  date  of  the  release.  In 
addition,  the  plan  must  be  reviewed  to 
identify  measures  to  prevent  the 
reoccurrence  of  such  releases  and  to 
respond  to  such  releases,  and  the  plan 
must  be  modified  where  appropriate. 


C.  Spills 

This  permit  does  not  authorize  the 
discharge  of  hazardous  substances  or  oil 
resulting  from  an  on-site  spill. 

D.  Discharge  Compliance  With  Water 
Quality  Standards 

Dischargers  seeking  coverage  under 
this  permit  shall  not  be  causing  or  have 
the  reasonable  potential  to  cause  or 
contribute  to  a  violation  of  a  water 
quality  standard.  Where  a  discharge  is 
already  authorized  under  this  permit 
and  is  later  determined  to  cause  or  have 
the  reasonable  potential  to  cause  or 
contribute  to  the  violation  of  an 
applicable  State,  Tribal  or  Federal  Water 
Quality  Standard,  the  permitting 
authority  will  notify  the  operator  of 
such  violation(s)  and  the  permittee  shall 
take  all  necessary  actions  to  ensure 
future  discharges  do  not  cause  or 
contribute  to  the  violation  of  a  water 
quality  standard  and  document  these 
actions  in  the  pollution  prevention  plan. 
If  violations  remain  or  re-occur,  then 
coverage  under  this  permit  will  be 
terminated  by  the  permitting  authority 
and  an  alternative  permit  may  be  issued. 
Compliance  with  this  requirement  does 
not  preclude  any  enforcement  activity 
as  provided  by  the  Clean  Water  Act  for 
the  underlying  violation. 

E.  Responsibilities  of  Operators 

1.  Developer/Owner  Operator — The 
permittee(s)  with  operational  control 
over  project  specifications  (including 
the  ability  to  make  modifications  in 
specifications)  (e.g.  developer  or  owner) 
must: 

a.  Ensure  the  project  specifications  for 
the  portion  of  the  site  for  which  they  are 
operators  meet  the  minimum 
requirements  of  Part  iV  (Pollution 
Prevention  Plan  Development)  and  all 
other  applicable  conditions; 

b.  Ensure  that  the  pollution 
prevention  plan  indicates  which  areas 
of  the  project  they  have  operational 
control  over  and  ensure  that  if 
modifications  are  made  to  the  pollution 
prevention  plan,  where  other  operators 
are  implementing  portions  of  the  plan, 
that  these  other  operators  be 
immediately  notified  of  such 
modifications. 

c.  Ensure  that  the  pollution 
prevention  plan  for  the  portion  of  the 
site  for  which  they  are  operators 
indicates  the  name  and  NPDES  permit 
number  for  parties  with  day  to  day 
operational  control  of  those  activities 
necessary  to  ensure  compliance  with  the 
storm  water  pollution  prevention  plan 
or  other  permit  conditions.  If  these 
parties  have  not  been  identified  at  the 
time  the  pollution  prevention  plan  is 


initially  developed,  the  permittee  with 
operational  control  over  project 
specifications  shall  be  considered  to  be 
the  responsible  party  until  such  time  as 
the  authority  is  transferred  to  another 
party  (e.g.  general  contractor  hired)  and 
the  plan  updated; 

d.  Ensure  that  the  pollution 
prevention  plan  complies  with 
measures  to  identify  and  protect  listed 
threatened  and  endangered  species  and / 
or  critical  habitat  as  specified  in  Part 
I.B.3.e.,  Addendum  A  of  this  permit  and 
as  may  be  required  as  a  result  of 
consultation;  and 

e.  Ensure  that  the  pollution 
prevention  plan  complies  with 
measures  to  protect  properties  eligible 
for  protection  under  the  National 
Historic  Preservation  Act  as  specified  in 
Part  I.B.3.f.  of  this  permit. 

2.  Full  Site  Operator— The 
permittee(s)  with  day-to-day  operational 
control  of  those  activities  at  a  project 
site  which  are  necessary  to  ensure 
compliance  with  the  storm  water 
pollution  prevention  plan  or  other 
permit  conditions  (e.g.  general 
contractor)  must: 

a.  Ensure  the  pollution  prevention 
plan  for  the  portion  of  the  site  for  which 
they  are  operators  meets  the  minimum 
requirements  of  Part  IV  (Pollution 
Prevention  Plan  Development)  and 
identifies  the  parties  responsible  for 
implementation  of  control  measures 
identified  in  the  plan; 

b.  Ensure  that  the  pollution 
prevention  plan  indicates  which  areas 
of  the  project  they  have  operational 
control  over  and  ensure  that  if 
modifications  are  made  to  the  pollution 
prevention  plan,  where  other  operators 
are  implementing  portions  of  the  plan, 
that  these  other  operators  be 
immediately  notified  of  such 
modifications; 

c.  Ensure  that  the  pollution 
prevention  plan  for  the  portion  of  the 
site  for  which  they  are  operators 
indicates  the  name  and  NPDES  permit 
number  of  the  party  with  operational 
control  over  project  specifications 
(including  the  ability  to  make 
modifications  in  specifications); 

d.  Ensure  that  the  pollution 
prevention  plan  complies  with 
measures  to  identify  and  protect  listed 
threatened  and  endangered  species  and/ 
or  critical  habitat  as  specified  in  Part 
I.B.3.e.,  Addendum  A  of  this  permit  and 
as  may  be  required  as  a  result  of 
consultation;  and 

e.  Ensure  that  the  pollution 
prevention  plan  complies  with 
measures  to  protect  properties  eligible 
for  protection  under  the  National 
Historic  Preservation  Act  as  specified  in 
Part  I.B.3.f.  of  this  permit 
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3.  Partial  Site  Operators.  Permittees 
with  operational  control  over  only  a 
portion  of  a  larger  construction  site  (e.g., 
one  of  four  homebuilders  in  a  particular 
subdivision,  utility  companies,  etc.)  are 
responsible  for  compliance  with  all 
applicable  terms  and  conditions  of  this 
permit  as  it  relates  to  their  activities  on 
their  portion  of  the  construction  site, 
including  protection  of  endangered 
species,  protection  of  historic  properties 
and  implementation  of  pollution 
prevention  plan  measures.  Partial  site 
operators  shall  ensure  (either  directly  or 
through  coordination  with  another 
permittee)  that  their  activities  do  not 
render  another  party’s  pollution 
controls  ineffective.  Partial  site 
operators  must  either  implement  their 
portions  of  a  common  pollution 
prevention  plan  developed  by  a  full  site 
operator  or  develop  and  implement 
their  own  pollution  prevention  plan. 

Part  IV.  Storm  Water  Pollution 
Prevention  Plans 

t 

A  storm  water  pollution  prevention 
plan  shall  be  developed  for  each 
construction  site  covered  by  this  permit 
(at  least  one  per  permit  area  for  utility 
company  sendee  connection  permit 
coverage).  For  more  effective 
coordination  of  BMPs  and  opportunities 
for  cost  sharing,  a  cooperative  effort  by 
the  different  operators  at  a  site  to 
prepare  and  participate  in  a 
comprehensive  pollution  prevention 
plan  is  encouraged.  Individual  operators 
at  a  site  may,  but  are  not  required,  to 
develop  separate  pollution  prevention 
plans  that  cover  only  their  portion  of  the 
project  provided  reference  is  made  to 
other  operators  at  the  site.  Storm  water 
pollution  prevention  plans  shall  be 
prepared  in  accordance  with  good 
engineering  practices.  The  plan  shall 
identify  potential  sources  of  pollution 
which  may  reasonably  be  expected  to 
affect  the  quality  of  storm  water 
discharges  from  the  construction  site. 
The  plan  shall  describe  and  ensure  the 
implementation  of  practices  which  will 
be  used  to  reduce  the  pollutants  in 
storm  water  discharges  associated  with 
construction  activity  at  the  construction 
site  and  to  assure  compliance  with  the 
terms  and  conditions  of  this  permit 
When  developing  pollution  prevention 
plans,  applicants  must  follow  the 
procedures  in  Addendum  A  of  this 
permit  to  determine  whether 
endangered  and  threatened  species 
would  be  affected  by  the  applicant’s 
storm  water  discharges  or  BMPs  to 
control  storm  water  runoff.  Any 
information  on  whether  endangered  and 
threatened  species  and  their  critical 
habitat  are  found  in  proximity  to  the 
construction  sits  must  be  included  in 


the  pollution  prevention  plan.  Any 
terms  or  conditions  that  are  imposed 
under  the  eligibility  requirements  of 
Part  I.B.3.e  and  Addendum  A  of  this 
permit  to  protect  endangered  and 
threatened  species  and/or  critical 
habitat  from  storm  water  discharges  or 
BMPs  to  control  storm  water  runoff 
must  be  incorporated  into  the  pollution 
prevention  plan.  Permittees  must 
implement  the  applicable  provisions  of 
the  storm  water  pollution  prevention 
plan  required  under  this  part  as  a 
condition  of  this  permit 

A.  Deadlines  for  Plan  Preparation  and 
Compliance 

The  plan  shall: 

1.  Be  completed  (including 
certifications  required  under  Part  IV. F) 
prior  to  the  submittal  of  an  NOI  to  be 
covered  under  this  permit  and  updated 
as  appropriate;  and 

2.  The  plan  shall  provide  for 
compliance  with  the  terms  and  schedule 
of  the  plan  beginning  with  the  initiation 
of  construction  activities. 

B.  Signature,  Plan  Review  and  Making 
Plans  Available 

1.  The  plan  shall  be  signed  in 
accordance  with  Part  VLG,  and  be 
retained  on-site  at  the  facility  which 
generates  the  storm  water  discharge  in 
accordance  with  Part  V  (retention  of 
records)  of  this  permit  If  the  site  is 
inactive  or  does  not  have  an  onsite 
location  adequate  to  store  the  pollution 
prevention  plan,  the  location  of  the 
plan,  along  with  a  contact  phone 
number,  shall  be  posted  on  site.  If  the 
plan  is  located  offsite,  reasonable  local 
access  to  the  plan,  during  normal 
working  hours,  must  be  provided  as 
described  below. 

2.  The  permittee  shall  make  plans 
available  upon  request  to  the  Director;  a 
State,  Tribal  or  local  agency  approving 
sediment  and  erosion  plans,  grading 
plans,  or  storm  water  management 
plans;  interested  members  of  the  public; 
local  government  officials;  or  to  the 
operator  of  a  municipal  separate  storm 
sewer  receiving  discharges  from  the  site. 
Viewing  by  the  public  shall  be  at 
reasonable  times  during  regular 
business  hours  (advance  notice  by  the 
public  of  the  desire  to  view  the  plan 
may  be  required,  not  to  exceed  two 
working  days).  Hie  permit  does  not 
require  that  free  copies  of  the  plan  be 
provided  to  interested  members  of  the 
public,  only  that  they  have  reasonable 
access  to  view  die  document  and  copy 
it  at  their  own  expense.  The  copy  of  the 
plan  required  to  be  kept  onsite  (or 
locally  available)  must  be  made 
available  to  the  Director  (or  authorized 


representative)  for  review  at  the  time  of 
an  onsite  inspection. 

3.  The  Director,  or  authorized 
representative,  may  notify  the  permittee 
(co-permittees)  at  any  time  that  the  plan 
does  not  meet  one  or  more  of  the 
minimum  requirements  of  this  Part 
Such  notification  shall  identify  those 
provisions  of  the  permit  which  are  not 
being  met  by  the  plan,  and  identify 
which  provisions  of  the  plan  require 
modifications  in  order  to  meet  the 
minimum  requirements  of  this  Part 
Within  7  calendar  days  of  receipt  of 
such  notification  from  the  Director,  (or 
as  otherwise  provided  by  the  Director), 
or  authorized  representative,  the 
permittee  shall  make  the  required 
changes  to  the  plan  and  shall  submit  to 
the  Director  a  written  certification  that 
the  requested  changes  have  been  made. 
The  Director  may  take  appropriate 
enforcement  action  for  the  period  of 
time  the  permittee  was  operating  under 
a  plan  that  did  not  meet  the  minimum 
requirements  of  the  permit. 

C.  Keeping  Plans  Current 

The  permittee  must  amend  the  plan 
whenever 

1.  There  is  a  change  in  design, 
construction,  operation,  or  maintenance, 
which  has  a  significant  effect  on  the 
discharge  of  pollutants  to  the  waters  of 
the  United  States  and  which  has  not 
otherwise  been  addressed  in  the  plan; 

2.  Inspections  or  investigations  by  site 
operators,  local.  State,  Tribal  or  federal 
officials  indicate  the  storm  water 
pollution  prevention  plan  is  proving 
ineffective  in  eliminating  or 
significantly  minimizing  pollutants 
from  sources  identified  under  Part 
IV.D.2  of  this  permit,  or  is  otherwise  not 
achieving  the  general  objectives  of 
controlling  pollutants  in  storm  water 
discharges  associated  with  construction 
activity;  and 

3.  The  plan  shall  be  amended  to 
identify  any  new  contractor  and/or 
subcontractor  that  will  implement  a 
measure  of  the  storm  water  pollution 
prevention  plan  (see  Part  IV.F).  The 
plan  must  also  be  amended  to  address 
any  measures  necessary  to  protect 
endangered  and  threatened  species  or 
historic  properties.  Amendments  to  the 
plan  may  be  reviewed  by  EPA  in  the 
same  manna:  as  Part  IV.B  above. 

D.  Contents  of  Plan 

The  storm  water  pollution  prevention 
plan  shall  include  fire  following  items: 

1.  Site  Description 

Each  plan  shall  provide  a  description 
of  pollutant  sources  and  other 
information  as  indicated: 
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a.  A  description  of  the  nature  of  the 
construction  activity; 

b.  A  description  of  the  intended 
sequence  of  major  activities  which 
disturb  soils  for  major  portions  of  the 
site  (e.g.,  grubbing,  excavation,  grading, 
utilities  and  infrastructure  installation, 
etc); 

c.  Estimates  of  the  total  area  of  the  site 
and  the  total  area  of  the  site  that  is 
expected  to  be  disturbed  by  excavation, 
grading,  or  other  activities; 

d.  An  estimate  of  the  runoff 
coefficient  of  the  site  after  construction 
activities  are  completed  and  existing 
data  describing  the  soil  or  the  quality  of 
any  discharge  from  the  site; 

e.  A  general  location  map  (e.g.  portion 

of  a  city  or  county  map  or  similar  scale) 
and  a  site  map  indicating  drainage 
patterns  and  approximate  slopes 
anticipated  after  major  grading  • 

activities,  areas  of  soil  disturbance,  an 
outline  of  areas  which  are  not  to  be 
disturbed,  the  location  of  major 
structural  and  nonstructural  controls 
identified  in  the  plan,  the  location  of 
areas  where  stabilization  practices  are 
expected  to  occur,  surface  waters 
(including  wetlands),  and  locations 
where  storm  water  is  discharged  to  a 
surface  water; 

f.  A  description  of  any  discharge 
associated  with  industrial  activity  other 
than  construction  (including  storm 
water  discharges  from  dedicated  asphalt 
plants  and  dedicated  concrete  plants) 
covered  by  the  permit;  and  the  location 
of  that  activity; 

g.  The  name  of  the  receiving  water(s), 
and  areal  extent  of  wetland  acreage  at 
the  site; 

h.  A  copy  of  the  permit  requirements 
(may  simply  attach  copy  of  permit 
language); 

i.  Information  on  whether  listed 
endangered  or  threatened  species  and/or 
critical  habitat  are  found  in  proximity  to 
the  construction  activity  and  whether 
such  species  are  adversely  affected  by 
the  applicant’s  storm  water  discharges 
or  BMPs  to  control  storm  water  runoff 
as  required  under  Addendum  A  of  the 
permit;  and 

J.  Information  on  whether  the  storm 
water  discharges  from  the  construction 
activities,  and  the  construction  and 
implementation  of  BMPs,  would  have 
an  affect  on  a  property  that  is  listed  or 
eligible  for  listing  under  the  National 
Historic  Register  and,  where  effects  may 
occur,  any  written  agreements  with  the 
SHPO  or  THPO  to  mitigate  these  effects. 

12.  Controls 

Each  plan  shall  include  a  description 
of  appropriate  controls  and  measures 
that  will  be  implemented  at  the 
construction  activity.  The  plan  must 


clearly  describe  for  each  major  activity 
identified  in  Part  IV.D.l.b:  (a) 
appropriate  control  measures  and  the 
timing  during  the  construction  process 
that  the  measures  will  be  implemented 
and  (b)  which  permittee  is  responsible 
for  implementation  (e.g.,  perimeter 
controls  for  one  portion  of  the  site  will 
be  installed  by  Contractor  A  after  the 
clearing  and  grubbing  necessary  for 
installation  of  the  measure,  but  before 
the  clearing  and  grubbing  for  the 
remaining  portions  of  the  site.  Perimeter 
controls  will  be  actively  maintained  by 
Contractor  B  until  final  stabilization  of 
those  portions  of  the  site  upward  of  the 
perimeter  control.  Temporary  perimeter 
controls  will  be  removed  by  Owner  after 
final  stabilization).  The  description  and 
implementation  of  controls  shall 
address  the  following  minimum 
components: 

a.  Erosion  and  Sediment  Controls. 

(1)  Short  and  Long  Term  Goals  and 
Criteria: 

(a)  The  construction-phase  erosion 
and  sediment  controls  should  be 
designed  to  retain  sediment  on  site  to 
the  maximum  extent  practicable. 

(b)  All  control  measures  must  be 
properly  selected,  installed,  and 
maintained  in  accordance  with  the 
manufacturers  specifications  and  good 
engineering  practices.  If  periodic 
inspections  or  other  information 
indicates  a  control  has  been  used 
inappropriately,  or  incorrectly,  the 
permittee  must  replace  or  modify  the 
control  for  site  situations. 

(c)  If  sediments  escapes  the 
construction  site,  off-site  accumulations 
of  sediment  must  be  removed  at  a 
frequency  sufficient  to  minimize  offsite 
impacts  (e.g.,  fugitive  sediment  in  street 
could  be  washed  into  storm  sewers  by 
the  next  rain  and/or  pose  a  safety  hazard 
to  users  of  public  streets). 

(d)  Sediment  must  be  removed  from 
sediment  traps  or  sedimentation  ponds 
when  design  capacity  has  been  reduced 
by  50%. 

(e)  Litter,  construction  debris,  and 
construction  chemicals  exposed  to 
storm  water  shall  be  picked  up  prior  to 
anticipated  storm  events  (e.g.  forecasted 
by  local  weather  reports),  or  otherwise 
prevented  from  becoming  a  pollutant 
source  for  storm  water  discharges  (e.g. 
screening  outfalls,  picked  up  daily,  etc.). 

(f)  Offsite  material  storage  areas  (also 
including  overburden  and  stockpiles  of 
dirt,  etc.)  used  solely  by  the  permitted 
project  are  considered  a  part  of  the 
project  and  shall  be  addressed  in  the 
pollution  prevention  plan. 

(2)  Stabilization  Practices: 

A  description  of  interim  and 
permanent  stabilization  practices, 
including  site-specific  scheduling  of  the 


implementation  of  the  practices.  Site 
plans  should  ensure  that  existing 
vegetation  is  preserved  where  attainable 
and  that  disturbed  portions  of  the  site 
are  stabilized.  Stabilization  practices 
may  include:  temporary  seeding, 
permanent  seeding,  mulching, 
geotextiles,  sod  stabilization,  vegetative 
buffer  strips,  protection  of  trees, 
preservation  of  mature  vegetation,  and 
other  appropriate  measures.  Use  of 
impervious  surfaces  for  stabilization 
should  be  avoided.  A  record  of  the  dates 
when  major  grading  activities  occur, 
when  construction  activities 
temporarily  or  permanently  cease  on  a 
portion  of  the  site,  and  when 
stabilization  measures  are  initiated  shall 
be  included  in  the  plan.  Except  as 
provided  in  paragraphs  IV.D.2.(a).(l).(a), 
(b),  and  (c)  below,  stabilization 
measures  shall  be  initiated  as  soon  as 
practicable  in  portions  of  the  site  where 
construction  activities  have  temporarily 
or  permanently  ceased,  but  in  no  case 
more  than  14  days  after  the  construction 
activity  in  that  portion  of  the  site  has 
temDorarily  or  permanently  ceased. 

(aj  Where  the  initiation  of 
stabilization  measures  by  the  14th  day 
after  construction  activity  temporary  or 
permanently  cease  is  precluded  by  snow 
cover  or  frozen  ground  conditions, 
stabilization  measures  shall  be  initiated 
as  soon  as  practicable. 

(b)  Where  construction  activity  on  a 
portion  of  the  site  is  temporarily  ceased, 
and  earth  disturbing  activities  will  be 
resumed  within  21  days,  temporary 
stabilization  measures  do  not  have  to  be 
initiated  on  that  portion  of  site. 

(c)  In  arid  areas  (areas  with  an  average 
annual  rainfall  of  0  to  10  inches),  semi- 
arid  areas  (areas  with  an  average  annual 
rainfall  of  10  to  20  inches),  and  areas 
experiencing  droughts  where  the 
initiation  of  stabilization  measures  by 
the  14th  day  after  construction  activity 
has  temporarily  or  permanently  ceased 
is  precluded  by  seasonal  arid 
conditions,  stabilization  measures  shall 
be  initiated  as  soon  as  practicable. 

(3)  Structural  Practices: 

A  description  of  structural  practices 
to  divert  flows  from  exposed  soils,  store 
flows  or  otherwise  limit  runoff  and  the 
discharge  of  pollutants  from  exposed 
areas  of  the  site  to  the  degree  attainable. 
Such  practices  may  include  silt  fences, 
earth  dikes,  drainage  swales,  sediment 
traps,  check  dams,  subsurface  drains, 
pipe  slope  drains,  level  spreaders,  storm 
drain  inlet  protection,  rock  outlet 
protection,  reinforced  soil  retaining 
systems,  gabions,  and  temporary  or 
permanent  sediment  basins.  Placement 
of  Structural  practices  in  floodplains 
should  be  avoided  to  the  degree 
attainable.  The  installation  of  these 
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devices  may  be  subject  to  section  404  of 
the  CWA. 

(a)  For  common  drainage  locations 
that  serve  an  area  with  10  or  more  acres 
disturbed  at  one  time,  a  temporary  (or 
permanent)  sediment  basin  providing 
3,600  cubic  feet  of  storage  per  acre 
drained,  or  equivalent  control  measures, 
shall  be  provided  where  attainable  until 
final  stabilization  of  the  site.  The  3,600 
cubic  feet  of  storage  area  per  acre 
drained  does  not  apply  to  flows  from 
offsite  areas  and  flows  from  onsite  areas 
that  are  either  undisturbed  or  have 
undergone  final  stabilization  where 
such  flows  are  diverted  around  both  the 
disturbed  area  and  the  sediment  basin. 
For  drainage  locations  which  serve  10  or 
more  disturbed  acres  at  one  time  and 
where  a  temporary  sediment  basin 
providing  3,600  cubic  feet  of  storage  per 
acre  drained,  or  equivalent  controls  is 
not  attainable,  smaller  sediment  basins 
and/or  sediment  traps  should  be  used. 

At  a  minimum,  silt  fences,  vegetative 
buffer  strips,  or  equivalent  sediment 
controls  are  required  for  all  downslope 
boundaries  of  the  construction  area  and 
for  those  side  slope  boundaries  deemed 
appropriate  as  dictated  by  individual 
site  conditions. 

(b)  For  drainage  locations  serving  less 
than  10  acres,  sediment  basins  and/or 
sediment  traps  should  be  used.  At  a 
minimum,  silt  fences,  vegetative  buffer 
strips,  or  equivalent  sediment  controls 
are  required  for  all  downslope 
boundaries  (and  those  side  slope 
boundaries  deemed  appropriate  as 
dictated  by  individual  site  conditions) 
of  the  construction  area  unless  a 
sediment  basin  providing  storage  for 
3,600  cubic  feet  of  storage  per  acre 
drained  is  provided. 

b.  Storm  Water  Management.  A 
description  of  measures  that  will  be 
installed  during  the  construction 
process  to  control  pollutants  in  storm 
water  discharges  that  will  occur  after 
construction  operations  have  been 
completed.  Structural  measures  should 
be  placed  on  upland  soils  to  the  degree 
attainable.  The  installation  of  these 
devices  may  be  subject  to  section  404  of 
the  CWA.  This  permit  only  addresses 
the  installation  of  storm  water 
management  measures,  and  not  the 
ultimate  operation  and  maintenance  of 
such  structures  after  the  construction 
activities  have  been  completed  and  the 
site  has  undergone  final  stabilization. 
Permittees  are  only  responsible  for  the 
installation  and  maintenance  of  storm 
water  management  measures  prior  to 
final  stabilization  of  the  site,  and  are  not 
responsible  for  maintenance  after  storm 
water  discharges  associated  with 
construction  activity  have  been 
eliminated  from  the  site.  However,  post¬ 


construction  storm  water  BMPs  that 
discharge  pollutants  from  point  sources 
once  construction  is  completed,  may  in 
themselves,  need  authorization  under  a 
separate  NPDES  permit. 

(1)  Such  practices  may  include:  storm 
water  detention  structures  (including 
wet  ponds);  storm  water  retention 
structures;  flow  attenuation  by  use  of 
open  vegetated  swales  and  natural 
depressions;  infiltration  of  runoff  onsite; 
and  sequential  systems  (which  combine 
several  practices).  The  pollution 
prevention  plan  shall  include  an 
explanation  of  the  technical  basis  used 
to  select  the  practices  to  control 
pollution  where  flows  exceed 
predevelopment  levels. 

(2)  Velocity  dissipation  devices  shall 

be  placed  at  discharge  locations  and 
along  the  length  of  any  outfall  channel 
for  the  purpose  of  providing  a  non- 
erosive  velocity  flow  from  the  structure 
to  a  water  course  so  that  the  natural 
physical  and  biological  characteristics 
and  functions  are  maintained  and 
protected  (e.g.,  no  significant  changes  in 
the  hydrological  regime  of  the  receiving 
water).  * 

c.  Other  Controls. 

(1)  No  solid  materials,  including 
building  materials,  shall  be  discharged 
to  waters  of  the  United  States,  except  as 
authorized  by  a  section  404  permit 

(2)  Off-site  vehicle  tracking  of 
sediments  and  the  generation  of  dust 
shall  be  minimized. 

(3)  The  plan  shall  ensure  and 
demonstrate  compliance  with 
applicable  State,  Tribal  and/or  local 
waste  disposal,  sanitary  sewer  or  septic 
system  regulations  to  the  extent  these 
are  located  within  the  permitted  area. 

(4)  The  plan  shall  include  a  narrative 
description  of  practices  to  reduce 
pollutants  from  construction  related 
materials  which  are  stored  onsite 
including  an  inventory  of  construction 
materials  (including  waste  materials), 
storage  practices  to  minimize  exposure 
of  the  materials  to  storm  water,  and  spill 
prevention  and  response. 

(5)  A  description  of  pollutant  sources 
from  areas  other  than  construction 
(including  storm  water  discharges  from 
dedicated  asphalt  plants  and  dedicated 
concrete  plants),  and  a  description  of 
controls  and  measures  that  will  be 
implemented  at  those  sites. 

(6)  The  plan  shall  include  measures  to 
protect  listed  endangered  and 
threatened  species  and/or  critical 
habitat  (if  applicable)  including  any 
terms  or  conditions  that  are  imposed 
under  the  eligibility  requirements  of 
Part  LB.3.e  and  Addendum  A  of  this 
permit  to  protect  such  species  and/or 
critical  habitat  from  storm  water 
discharges  or  BMPs  to  control  storm 


water  runoff.  Failure  to  include  these 
measures  will  result  in  the  storm  water 
discharges  from  the  construction 
activities  being  ineligible  for  coverage 
under  this  permit. 

(7)  The  plan  shall  include  measures  to 
protect  properties  that  are  listed  or 
eligible  for  listing  under  the  National 
Historic  Register  including  any 
measures  agreed  to  through  written 
agreements  with  the  SHPO  or  THPO. 
Failure  to  include  these  measures  will 
result  in  the  storm  water  discharges 
from  the  construction  activities  being 
ineligible  for  coverage  under  this 
permit 

d.  Approved  State,  Tribal  or  Local 
Plans. 

(1)  Permittees  which  discharge  storm 
water  associated  construction  activities 
must  include  in  their  storm  water 
pollution  prevention  plan  procedures 
and  requirements  specified  in 
applicable  sediment  and  erosion  site 
plans  or  site  permits,  or  storm  water 
management  site  plans  or  site  permits 
approved  by  State  or  local  officials. 
Permittees  shall  provide  a  certification 
in  their  storm  water  pollution 
prevention  plan  that  their  storm  water 
pollution  prevention  plan  reflects 
requirements  applicable  to  protecting 
surface  water  resources  in  sediment  and 
erosion  site  plans  or  site  permits,  or 
storm  water  management  site  plans  or 
site  permits  approved  by  State,  Tribal  or 
local  officials.  Permittees  shall  comply 
with  any  such  requirements  during  the 
term  of  the  permit  This  provision  does 
not  apply  to  provisions  of  master  plans, 
comprehensive  plans,  non-enforceable 
guidelines  or  technical  guidance 
documents  that  are  not  identified  in  a 
specific  plan  or  permit  that  is  issued  for 
the  construction  site. 

(2)  Storm  water  pollution  prevention 
plans  must  be  amended  to  reflect  any 
change  applicable  to  protecting  surface 
water  resources  in  sediment  and  erosion 
site  plans  or  site  permits,  or  storm  water 
management  site  plans  or  site  permits 
approved  by  State,  Tribal  or  loral 
officials  for  which  the  permittee 
receives  written  notice.  Where  the 
permittee  receives  such  written  notice 
of  a  change,  the  permittee  shall  provide 
a  recertification  in  the  storm  water 
pollution  plan  that  the  storm  water 
pollution  prevention  plan  has  been 
modified  to  address  such  changes. 

(3)  Dischargers  seeking  alternative 
permit  requirements  shall  submit  an 
individual  permit  application  in 
accordance  with  Part  VLL  of  the  permit 
at  the  address  indicated  in  Part  V.C  of 
this  permit  for  the  appropriate  Regional 
Office,  along  with  a  description  of  why 
requirements  in  approved  State,  Tribal 
or  local  plans  or  permits,  or  changes  to 
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such  plans  or  permits,  should  not  be 
applicable  as  a  condition  of  an  NPDES 
permit. 

3.  Maintenance 

A  description  of  procedures  to  ensure 
the  timely  maintenance  of  vegetation, 
erosion  and  sediment  control  measures 
and  other  protective  measures  identified 
in  the  site  plan  in  good  and  effective 
operating  condition.  Maintenance  needs 
identified  in  inspections  or  by  other 
means  shall  be  accomplished  before  the 
next  anticipated  storm  event,  or  as 
necessary  to  maintain  the  continued 
effectiveness  of  storm  water  controls.  If 
maintenance  prior  to  the  next 
anticipated  storm  event  is 
impracticable,  maintenance  must  be 
scheduled  and  accomplished  as  soon  as 
practicable. 

4.  Inspections 

Qualified  personnel  (provided  by  the 
permittee  or  cooperatively  by  multiple 
permittees)  shall  inspect  disturbed  areas 
of  the  construction  site  that  have  not 
been  finally  stabilized,  areas  used  for 
storage  of  materials  that  are  exposed  to 
precipitation,  structural  control- 
measures,  and  locations  where  vehicles 
enter  or  exit  the  site  at  least  once  every 
fourteen  calendar  days,  before 
anticipated  storm  events  (or  series  of 
storm  events  such  as  intermittent 
showers  over  one  or  more  days) 
expected  to  cause  a  significant  amount 
of  runoff  and  within  24  hours  of  the  end 
of  a  storm  event  of  0.5  inches  or  greater. 
Where  sites  have  been  finally  or 
temporarily  stabilized,  runoff  is  unlikely 
due  to  winter  conditions  (e.g.  site 
covered  with  snow,  ice,  or  frozen 
ground),  or  during  seasonal  arid  periods 
in  arid  areas  (areas  with  an  average 
annual  rainfall  of  0  to  10  inches)  and 
semi-arid  areas  (areas  with  an  average 
annual  rainfall  of  10  to  20  inches)  such 
inspection  shall  be  conducted  at  least 
once  every  month. 

a.  Disturbed  areas  and  areas  used  for 
storage  of  materials  that  are  exposed  to 
precipitation  shall  be  inspected  for 
evidence  of,  or  the  potential  for, 
pollutants  entering  the  drainage  system. 
Erosion  and  sediment  control  measures 
identified  in  the  plan  shall  be  observed 
to  ensure  that  they  are  operating 
correctly.  Where  discharge  locations  or 
points  are  accessible,  they  shall  be 
inspected  to  ascertain  whether  erosion 
control  measures  are  effective  in 
preventing  significant  impacts  to 
receiving  waters.  Locations  where 
vehicles  enter  or  exit  the  site  shall  be 
inspected  for  evidence  of  offsite 
sediment  tracking. 

b.  Based  on  the  results  of  the 
inspection,  the  site  description 


identified  in  the  plan  in  accordance 
with  paragraph  IV.D.l  of  this  permit  and 
pollution  prevention  measures 
identified  in  the  plan  in  accordance 
with  paragraph  IV.D.2  of  this  permit 
shall  be  revised  as  appropriate,  but  in 
no  case  later  than  7  calendar  days 
following  the  inspection.  Such 
modifications  shall  provide  for  timely 
implementation  of  any  changes  to  the 
plan  within  7  calendar  days  following 
the  inspection. 

c.  A  report  summarizing  the  scope  of 
the  inspection,  name(s)  and 
qualifications  of  personnel  making  the 
inspection,  the  date(s)  of  the  inspection, 
major  observations  relating  to  the 
implementation  of  the  storm  water 
pollution  prevention  plan  (including  the 
location(s)  of  discharges  of  sediment  or 
other  pollutants  from  the  site  and  of  any 
control  device  that  failed  to  operate  as 
designed  or  proved  inadequate  for  a 
particular  location),  and  actions  taken  in 
accordance  with  paragraph  IV.D.4.b  of 
the  permit  shall  be  made  and  retained 
as  part  of  the  storm  water  pollution 
prevention  plan  for  at  least  three  years 
from  the  date  that^he  site  is  finally 
stabilized.  Such  reports  shall  identify 
any  incidents  of  non-compliance.  Where 
a  report  does  not  identify  any  incidents 
of  non-compliance,  the  report  shall 
contain  a  certification  that  the  facility  is 
in  compliance  with  the  storm  water 
pollution  prevention  plan  and  this 
permit.  The  report  shall  be  signed  in 
accordance  with  Part  VI. G  of  this 
permit 

5.  Non-Storm  Water  Discharges 

Except  for  flows  from  fire  fighting 
activities,  sources  of  non-storjn  water 
listed  in  Part  III. A.  2  of  this  permit  that 
are  combined  with  storm  water 
discharges  associated  with  construction 
activity  must  be  identified  in  the  plan. 
The  plan  shall  identify  and  ensure  the 
implementation  of  appropriate  pollution 
prevention  measures  for  the  non-storm 
water  component(s)  of  the  discharge. 

E.  Contractor  and  Subcontractor 
Certifications 

1.  Contractors  and  Subcontractors 
Implementing  Storm  Water  Control 
Measures 

The  storm  water  pollution  prevention 
plan  must  clearly  identify  for  each 
control  measure  identified  in  the  plan, 
the  party  that  will  implement  the 
measure.  The  Permittee(s)  shall  insure 
all  contractors  and  subcontractors 
identified  in  the  plan  as  being 
responsible  for  implementing  storm 
water  control  measures  sign  a  copy  of 
the  following  certification  statement,  in 
accordance  with  Part  VI.G  of  this 


permit,  before  performing  any  work  in 
the  area  covered  by  the  storm  water 
pollution  prevention  plan.  All 
certifications  must  be  included  with  the 
storm  water  pollution  prevention  plan. 

I  certify  under  penalty  of  law  that  I 
understand  the  terms  and  conditions  of  the 
National  Pollutant  Discharge  Elimination 
System  (NPDES)  general  permit  that 
authorizes  storm  water  discharges  associated 
with  construction  activity  from  the 
construction  site  identified  as  part  of  this 
certification. 

The  certification  must  include  the 
name  and  title  of  the  person  providing 
the  signature  in  accordance  with  Part 
VI.G  of  this  permit;  the  name,  address 
and  telephone  number  of  the 
contracting  firm;  the  address  (or  other 
identifying  description)  of  the  site;  and 
the  date  the  certification  is  made. 

2.  Contractors  and  Subcontractors 
Impacting  Storm  Water  Control 
Measures 

The  permittee  shall  insure 
contractor^)  and/or  subcontractor^) 
that  will  conduct  activities  that  may 
impact  the  effectiveness  of  control 
measures  identified  in  the  plan,  but  who 
do  not  meet  the  definition  of  “operator” 
(Part  IX),  sign  a  copy  of  the  following 
certification  statement,  in  accordance 
with  Part  VI.G  of  this  permit,  before 
beginning  work  on  site.  All 
certifications  must  be  included  with  the 
storm  water  pollution  prevention  plan. 

I  certify  under  penalty  of  law  that  I  will 
coordinate,  either  through  the  general 
contractor,  owner,  or  directly,  with  the 
contractorfs)  and/or  subcontractors) 
identified  in  the  pollution  prevention  plan 
having  responsibility  for  implementing  storm 
water  control  measures  to  minimize  any 
impact  my  actions  may  have  on  the 
effectiveness  of  these  storm  water  controls 
measures. 

The  certification  must  include  the 
name  and  title  of  the  person  providing 
the  signature  in  accordance  with  Part 
VI.G  of  this  permit;  the  name,  address 
and  telephone  number  of  the 
contracting  firm;  the  address  (or  other 
identifying  description)  of  the  site;  and 
the  date  the  certification  is  made. 

3.  Utility  Companies 

The  storm  water  pollution  prevention 
plan  must  clearly  identify,  for  each 
control  measure  identified  in  the  plan 
relating  to  the  installation  of  utility 
service,  the  party  that  will  implement 
the  measure.  The  Permittee(s)  shall 
provide  to  the  site  operator(s) 
responsible  for  maintenance  of  the 
pollution  prevention  plan  addressing 
impacts  of  utilities  installation,  a  copy 
of  the  following  certification  statement, 
signed  in  accordance  with  Part  VI.G  of 
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this  permit,  before  performing  any  work 
in  the  area  covered  by  the  storm  water 
pollution  prevention  plan.  All 
certifications  must  be  included  with  the 
storm  water  pollution  prevention  plan. 

I  certify  under  penalty  of  law  that  I 
understand  the  terms  and  conditions  of  the 
National  Pollutant  Discharge  Elimination 
System  (NPDES)  general  permit  that 
authorizes  storm  water  discharges  associated 
with  construction  activity  from  the  portion  of 
the  construction  site  that  will  be  disturbed 
during  my  installation  of  utility  service. 

The  certification  must  include  the 
name  and  title  of  the  person  providing 
the  signature  in  accordance  with  Part 
VI.G  of  this  permit;  the  name,  address 
and  telephone  number  of  the  permittee; 
the  address  (or  other  identifying 
description)  of  the  site;  and  the  date  the 
certification  is  made. 

Part  V.  Retention  of  Records 

A.  Documents 

The  permittee  shall  retain  copies  of 
storm  water  pollution  prevention  plans 
and  all  reports  required  by  this  permit, 
and  records  of  all  data  used  to  complete 
the  Notice  of  Intent  to  be  covered  by  this 
permit,  for  a  period  of  at  least  three 
years  from  the  date  that  the  site  is 
finally  stabilized.  This  period  may  be 
extended  by  request  of  the  Director  at  * 
any  time. 

B.  Accessibility 

The  permittee  shall  retain  a  copy  of 
the  storm  water  pollution  prevention 
plan  required  by  this  permit  (including 
a  copy  of  the  permit  language)  at  the 
construction  site  (or  other  local  location 
accessible  to  the  Director  and  the 
public)  from  the  date  of  project 
initiation  to  the  date  of  final 
stabilization.  The  permittees  with  day  to 
day  operational  control  over  pollution 
prevention  plan  implementation  shall 
have  a  copy  of  the  plan  available  at  a 
central  location  onsite  for  the  use  of  all 
operators  and  those  identified  as  having 
responsibilities  under  the  plan 
whenever  they  are  on  the  construction 
site. 

C.  Addresses 

Except  for  the  submittal  of  NOIs  (see 
Part  fi.C  of  this  permit),  all  written  .  . 
correspondence  concerning  discharges 
in  any  State,  Indian  land  or  from  any 
Federal  Facility  covered  under  this 
permit  and  directed  to  the  U.S. 
Environmental  Protection  Agency, 
including  the  submittal  of  individual 
permit  applications,  shall  be  sent  to  the 
address  of  the  appropriate  Regional 
Office  listed  below: 


Region  1:  CT,  MA,  ME,  NH,  RI,  VT 

United  States  EPA,  Region  I,  Office  of 
Ecosystem  Protection,  Municipal 
Assistance  Unit,  John  F.  Kennedy 
Federal  Building — CMU,  Boston,  MA 
02203 

Region  2:  NJ,  NY,  PR,  VI 

United  States  EPA,  Region  n.  Division 
of  Environmental  Planning  and 
Protection,  (2DEPP-WPB),  Water 
Programs  Branch,  290  Broadway,  New 
York,  NY  10007-1866 

Region  3:  DE,  DC,  MD,  PA,  VA,  WV 

United  States  EPA,  Region  III,  Water 
Management  Division,  (3WM55), 

Storm  Water  Staff,  841  Chestnut 
Building,  Philadelphia,  PA  19107 

Region  6:  AR,  LA,  NM  (Except  See 
Region  IX  for  Navajo  Lands,  and  See 
Region  VIII  for  Ute  Mountain  Ute 
Reservation  Lands),  OK,  TX 

United  States  EPA,  Region  VI,  Storm 
Water  Staff,  Enforcement  and 
Compliance  Assurance  Division 
(GEN-WC),  EPA  SW  Construction  GP, 
P.O.  Box  50625,  Dallas,  TX  75205 

Region  7:  LA,  KS,  MO,  NE  (Except  See 
Region  Vm  for  Pine  Ridge  Reservation 
Lands) 

United  States  EPA,  Region  VII,  Water, 
Wetlands,  and  Pesticides  Division, 
NPDES  and  Facilities  Management 
Branch,  Storm  Water  Staff,  726 
Minnesota  Avenue,  Kansas  City,  KS 
66101 

Region  8:  CO,  MT,  ND,  SD,  WY,  UT 
(Except  See  Region  IX  for  Goshute 
Reservation  and  Navajo  Reservation 
Lands) 

United  States  EPA,  Region  Vm,  Office  of 
Ecosystems.Protection,  and 
Remediation  (8EPR-EP),  Storm  Water 
Staff,  999  18th  Street,  Denver,  CO 
80202-2466 

Note — For  Montana  Indian  Lands,  please 
use  the  following  address:  United  States  EPA, 
Region  VIII,  Montana  Operations  Office, 
Federal  Office  Building,  301  South  Park, 
Drawer  10096,  Helena,  MT  59626— 0C96 

Region  9:  AZ,  CA,  HI,  NV,  Guam, 
American  Samoa,  the  Commonwealth  of 
the  Northern  Mariana  Islands,  the 
Goshute  Reservation  in  UT  and  NV,  the 
Navajo  Reservation  in  UT,  NM,  and  AZ, 
the  Duck  Valley  Reservation  in  ID,  Fort 
McDermitt  Reservation  in  OR 

United  States  EPA,  Region  EX,  Water 
Management  Division,  WTR-5,  Storm 
Water  Staff,  75  Hawthorne  Street,  San 
Francisco,  CA  94105 


Regions  10:  AK,  ED  (Except  See  Region 
IX  for  Duck  Valley  Reservation  Lands), 
OR  (Except  See  Region  IX  for  Ft. 
McDermitt  Reservation),  WA 

United  States  EPA,  Region  X,  Office  of 

Water  OW-130,  Storm  Water  Staff, 

1200  6th  Avenue,  Seattle,  WA  98101 

Part  VI.  Standard  Permit  Conditions 

A.  Duty  To  Comply 

1.  The  permittee  must  comply  with  all 
conditions  of  this  permit.  Any  permit  ' 
noncompliance  constitutes  a  violation 
of  CWA  and  is  grounds  for  enforcement 
action;  for  permit  termination, 
revocation  and  reissuance,  or 
modification;  or  for  denial  of  a  permit 
renewal  application. 

2.  Penalties  for  Violations  of  Permit 
Conditions. 

The  Director  will  adjust  the  civil  and 
administrative  penalties  listed  below  in 
accordance  with  the  Civil  Monetary 
Penalty  Inflation  Adjustment  Rule 
(Federal  Register:  December  31, 1996, 
Volume  61,  Number  252,  pages  69359- 
69366,  as  corrected,  March  20, 1997, 
Volume  62,  Number  54,  pages  13514- 
13517)  as  mandated  by  the  Debt 
Collection  Improvement  Act  of  1996  for 
inflation  on  a  periodic  basis.  This  rule 
allows  EPA’s  penalties  to  keep  pace 
with  inflation.  The  Agency  is  required 
to  review  its  penalties  at  least  once 
every  four  years  thereafter  and  to  adjust 
them  as  necessary  for  inflation 
according  to  a  specified  formula.  The 
civil  and  administrative  penalties  listed 
below  were  adjusted  for  inflation 
starting  in  1996. 

a.  Criminal 

(1)  Negligent  Violations.  The  CWA 
provides  that  any  person  who 
negligently  violates  permit  conditions 
implementing  sections  301,  302,  306, 
307,  308,  318,  or  405  of  the  Act  is 
subject  to  a  fine  of  not  less  than  $2,500 
nor  more  than  $25,000  per  day  of 
violation,  or  by  imprisonment  for  not 
more  than  1  year,  or  both. 

(2)  Knowing  Violations.  The  CWA 
provides  that  any  person  who 
knowingly  violates  permit  conditions 
implementing  sections  301,  302,  306, 
307,  308,  318,  or  405  of  the  Act  is 
subject  to  a  fine  of  not  less  than  $5,000 
nor  more  than  $50,000  per  day  of 
violation,  or  by  imprisonment  for  not 
more  than  3  years,  or  both. 

(3)  Knowing  Endangerment.  The  CWA 
provides  that  any  person  who 
knowingly  violates  permit  conditions 
implementing  sections  301,  302,  306, 
307,  308,  318,  or  405  of  the  Act  and  who 
knows  at  that  time  that  he  is  placing 
another  person  in  imminent  danger  of 
death  or  serious  bodily  injury  is  subject 
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to  a  fine  of  not  more  than  $250,000,  or 
by  imprisonment  for  not  more  than  15 
years,  or  both. 

(4)  False  Statement.  The  CWA 
provides  that  any  person  who 
knowingly  makes  any  false  material 
statement,  representation,  or 
certification  in  any  application,  record, 
report,  plan,  or  other  document  filed  or 
required  to  be  maintained  under  the  Act 
or  who  knowingly  falsifies,  tampers 
with,  or  renders  inaccurate,  any 
monitoring  device  or  method  required 
to  be  maintained  under  the  Act,  shall 
upon  conviction,  be  punished  by  a  fine 
of  not  more  than  $10,000  or  by 
imprisonment  for  not  more  than  two 
years,  or  by  both.  If  a  conviction  is  for 
a  violation  committed  after  a  first 
conviction  of  such  person  under  this 
paragraph,  punishment  shall  be  by  a 
fine  of  not  more  than  $20,000  per  day 
of  violation,  or  by  imprisonment  of  not 
more  than  four  years,  or  by  both.  (See 
section  309.C.4  of  the  Clean  Water  Act). 

b.  Civil  Penalties 

The  CWA  provides  that  any  person 
who  violates  a  permit  condition 
implementing  sections  301,  302,  306, 

307,  308,  318,  or  405  of  the  Act  is 
subject  to  a  civil  penalty  not  to  exceed 
$27,500  per  day  for  each  violation. 

c.  Administrative  Penalties 

The  CWA  provides  that  any  person 
who  violates  a  permit  condition 
implementing  sections  301,  302,  306,  * 
307,  308,  318,  or  405  of  the  Act  is 
subject  to  an  administrative  penalty,  as 
follows: 

(1)  Class  I  penalty.  Not  to  exceed 
$11,000  per  violation  nor  shall  the 
maximum  amount  exceed  $27,500. 

(2)  Class  II  penalty.  Not  to  exceed 
$11,000  per  day  for  each  day  during 
which  the  violation  continues  nor  shall 
the  maximum  amount  exceed  $137,500. 

B.  Continuation  of  the  Expired  General 
Permit 

This  permit  expires  five  years  after 
the  effective  date.  However,  an  expired 
general  permit  may  continue  in  force 
and  effect.  To  retain  coverage  under  the 
continued  permit,  permittees  should 
provide  notice  of  their  intent  to  remain 
covered  under  this  permit  at  least  2  days 
prior  to  the  expiration  date.  The  notice 
must  be  signed  in  accordance  with  Part 
VI.G.l.  of  this  permit  and  must  contain 
the  following  information: 

1.  Name,  address  and  telephone 
number  of  the  operator. 

2.  The  existing  storm  water 
construction  permit  number. 

This  information  may  be  submitted  on 
a  post  card  or  in  a  letter  and  shall  be 
submitted  to  the  EPA  Storm  Water 


Notice  of  Intent  Center  at:  Storm  Water 
Notice  of  Intent  (4203),  US  EPA,  401  M 
Street,  SW,  Washington,  D.C.  20460. 

C.  Need  To  Halt  or  Reduce  Activity  Not 
a  Defense 

It  shall  not  be  a  defense  for  a 
permittee  in  an  enforcement  action  that 
it  would  have  been  necessary  to  halt  or 
reduce  the  permitted  activity  in  order  to 
maintain  compliance  with  the 
conditions  of  this  permit. 

D.  Duty  to  Mitigate 

The  permittee  shall  take  all 
reasonable  steps  to  minimize  or  prevent 
any  discharge  in  violation  of  this  permit 
which  has  a  reasonable  likelihood  of 
adversely  affecting  human  health  or  the 
environment. 

E.  Duty  to  Provide  Information 

The  permittee  shall  furnish  to  the 
Director  or  an  authorized  representative 
of  the  Director  any  information  which  is 
requested  to  determine  compliance  with 
this  permit  or  other  information. 

F.  Other  Information 

When  the  permittee  becomes  aware 
that  he  or  she  failed  to  submit  any 
relevant  facts  or  submitted  incorrect 
information  in  the  Notice  of  Intent  or  in 
any  other  report  to  the  Director,  he  or 
she  shall  promptly  submit  such  facts  or 
information. 

G.  Signatory  Requirements 

All  Notices  of  Intent,  storm  water 
pollution  prevention  plans,  reports, 
certifications  or  information  either 
submitted  to  the  Director  or  the  operator 
of  a  large  or  medium  municipal  separate 
storm  sewer  system,  or  that  this  permit 
requires  be  maintained  by  the  permittee, 
shall  be  signed  as  follows: 

1.  All  Notices  of  Intent  shall  be  signed 
as  follows: 

a.  For  a  corporation:  by  a  responsible 
corporate  officer.  For  the  purpose  of  this 
section,  a  responsible  corporate  officer 
means:  a  president,  secretary,  treasurer, 
or  vice-president  of  the  corporation  in 
charge  of  a  principal  business  function, 
or  any  other  person  who  performs 
similar  policy  or  decision-making 
functions  for  the  corporation;  or  the 
manager  of  one  or  more  manufacturing, 
production  or  operating  facilities 
employing  more  than  250  persons  or 
having  gross  annual  sides  or 
expenditures  exceeding  $25,000,000  (in 
second-quarter  1980  dollars)  if  authority 
to  sign  documents  has  been  assigned  or 
delegated  to  the  manager  in  accordance 
with  corporate  procedures; 

b.  For  a  partnership  or  sole 
proprietorship:  by  a  general  partner  or 
the  proprietor,  respectively;  or 


c.  For  a  municipality,  State,  Federal, 
or  other  public  agency:  by  either  a 
principal  executive  officer  or  ranking 
elected  official.  For  purposes  of  this 
section,  a  principal  executive  officer  of 
a  Federal  agency  includes  (1)  the  chief 
executive  officer  of  the  agency,  or  (2)  a 
senior  executive  officer  having 
responsibility  for  the  overall  operations 
of  a  principal  geographic  unit  of  the 
agency  (e.g.,  Regional  Administrators  of 
EPA). 

2.  All  reports  required  by  the  permit 
and  other  information  requested  by  the 
Director  or  authorized  representative  of 
the  Director  shall  be  signed  by  a  person 
described  above  or  by  a  duly  authorized 
representative  of  that  person.  A  person 
is  a  duly  authorized  representative  only 
if. 

a.  The  authorization  is  made  in 
writing  by  a  person  described  above  and 
submitted  to  the  Director. 

b.  The  authorization  specifies  either 
an  individual  or  a  position  having 
responsibility  for  the  overall  operation 
of  the  regulated  facility  or  activity,  such 
as  the  position  of  manager,  operator, 
superintendent,  or  position  of 
equivalent  responsibility  or  an 
individual  or  position  having  overall 
responsibility  for  environmental  matters 
for  the  company.  (A  duly  authorized 
representative  may  thus  be  either  a 
named  individual  or  any  individual 
occupying  a  named  position). 

c.  Changes  to  authorization.  If  an 
authorization  under  paragraph  II.B.3.  is 
no  longer  accurate  because  a  different 
operator  has  responsibility  for  the 
overall  operation  of  the  construction 
site,  a  new  notice  of  intent  satisfying  the 
requirements  of  paragraph  n.B  must  be 
submitted  to  the  Director  prior  to  or 
together  with  any  reports,  information, 
or  applications  to  be  signed  by  an 
authorized  representative. 

d.  Certification.  Any  person  signing 
documents  under  paragraph  VI.G  shall 
make  the  following  certification: 

I  certify  under  penalty  of  law  that  this 
document  and  all  attachments  were  prepared 
under  my  direction  or  supervision  in 
accordance  with  a  system  designed  to  assure 
that  qualified  personnel  properly  gathered 
and  evaluated  the  information  submitted. 
Based  on  my  inquiry  of  the  person  or  persons 
who  manage  the  system,  or  those  persons 
directly  responsible  for  gathering  the 
information,  the  information  submitted  is,  to 
the  best  of  my  knowledge  and  belief,  tpie, 
accurate,  and  complete.  I  am  aware  that  there 
are  significant  penalties  for  submitting  false 
information,  including  the  possibility  of  fine 
and  imprisonment  for  knowing  violations. 

H.  Penalties  for  Falsification  of  Reports 

Section  309(c)(4)  of  the  Clean  Water 
Act  provides  that  any  person  who 
knowingly  makes  any  false  material 
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statement,  representation,  or 
certification  in  any  record  or  other 
document  submitted  or  required  to  be 
maintained  under  this  permit,  including 
reports  of  compliance  or  noncompliance 
shall,  upon  conviction,  be  punished  by 
a  fine  of  not  more  than  $10,000,  or  by 
imprisonment  for  not  more  than  two 
years,  or  by  both. 

/.  Oil  and  Hazardous  Substance  Liability 

Nothing  in  this  permit  shall  be 
construed  to  preclude  the  institution  of 
any  legal  action  or  relieve  the  permittee 
hum  any  responsibilities,  liabilities,  or 
penalties  to  which  the  permittee  is  or 
may  be  subject  under  section  311  of  the 
CWA  or  section  106  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980  (CERCLA). 

/.  Property  Rights 

The  issuance  of  this  permit  does  not 
convey  any  property  rights  of  any  sort, 
nor  any  exclusive  privileges,  nor  does  it 
authorize  any  injury  to  private  property 
nor  any  invasion  of  personal  rights,  nor 
any  infringement  of  Federal,  State  or 
local  laws  or  regulations. 

K.  Severability 

The  provisions  of  this  permit  are 
severable,  and  if  any  provision  of  this 
permit,  or  the  application  of  any 
provision  of  this  permit  to  any 
circumstance,  is  held  invalid,  the 
application  of  such  provision  to  other 
circumstances,  and  the  remainder  of 
this  permit  shall  not  be  affected  thereby. 

L.  Requiring  an  Individual  Permit  or  an 
Alternative  General  Permit 

1.  The  Director  may  require  any 
person  authorized  by  this  permit  to 
apply  for  and/or  obtain  either  an 
individual  NPDES  permit  or  an 
alternative  NPDES  general  permit  Any 
interested  person  may  petition  the 
Director  to  take  action  under  this 
paragraph.  Where  the  Director  requires 
a  discharger  authorized  to  discharge 
under  this  permit  to  apply  for  an 
individual  NPDES  permit,  the  Director 
shall  notify  the  discharger  in  writing 
that  a  permit  application  is  required. 
This  notification  shall  include  a  brief 
statement  of  the  reasons  for  this 
decision,  an  application  form,  a 
statement  setting  a  deadline  for  the 
discharger  to  file  the  application,  and  a 
statement  that  on  the  effective  date  of 
issuance  or  denial  of  the  individual 
NPDES  permit  or  the  alternative  general 
permit  as  it  applies  to  the  individual 
permittee,  coverage  under  this  general 
permit  shall  automatically  terminate. 
Applications  shall  be  submitted  to  the 
appropriate  Regional  Office  indicated  in 


Part  V.C  of  this  permit.  The  Director 
may  grant  additional  time  to  submit  the 
application  upon  request  of  the 
applicant.  If  a  discharger  fails  to  submit 
in  a  timely  manner  an  individual 
NPDES  permit  application  as  required 
by  the  Director  under  this  paragraph, 
then  the  applicability  of  this  permit  to 
the  individual  NPDES  permittee  is 
automatically  terminated  at  the  end  of 
the  day  specified  by  the  Director  for 
application  submittal. 

2.  Any  discharger  authorized  by  this 
permit  may  request  to  be  excluded  from 
the  coverage  of  this  permit  by  applying 
for  an  individual  permit.  In  such  cases, 
the  permittee  shall  submit  an  individual 
application  in  accordance  with  the 
requirements  of  40  CFR  122.26(c)(l)(ii), 
with  reasons  supporting  the  request,  to 
the  Director  at  the  address  for  the 
appropriate  Regional  Office  indicated  in 
Part  V.C  of  this  permit.  The  request  may 
be  granted  by  issuance  of  any  individual 
permit  or  an  alternative  general  permit 
if  the  reasons  cited  by  the  permittee  are 
adequate  to  support  the  request. 

3.  When  an  individual  NPDES  permit 
is  issued  to  a  discharger  otherwise 
'subject  to  this  permit,  or  the  discharger 
is  authorized  to  discharge  under  an 
alternative  NPDES  general  permit,  the 
applicability  of  this  permit  to  the 
individual  NPDES  permittee  is 
automatically  terminated  on  the 
effective  date  of  the  individual  permit  or 
the  date  of  authorization  of  coverage 
under  the  alternative  general  permit, 
whichever  the  case  may  be.  When  an 
individual  NPDES  permit  is  denied  to 
an  owner  or  operator  otherwise  subject 
to  this  permit,  or  the  owner  or  operator 
is  denied  for  coverage  under  an 
alternative  NPDES  general  permit,  the 
applicability  of  this  permit  to  the 
individual  NPDES  permittee  is 
automatically  terminated  on  the  date  of 
such  denial,  unless  otherwise  specified 
by  the  Director. 

M.  State/Tribal  Environmental  Laws 

1.  Nothing  in  this  permit  shall  be 
construed  to  preclude  the  institution  of 
any  legal  action  or  relieve  the  permittee 
from  any  responsibilities,  liabilities,  or 
penalties  established  pursuant  to  any 
applicable  State/Tribal  law  or  regulation 
under  authority  preserved  by  section 
510  of  the  Act. 

2.  No  condition  of  this  permit  shall 
release  the  permittee  from  any 
responsibility  or  requirements  under 
other  environmental  statutes  or 
regulations. 

N.  Proper  Operation  and  Maintenance 

The  permittee  shall  at  all  times 

properly  operate  and  maintain  all 
facilities  and  systems  of  treatment  and 


control  (and  related  appurtenances) 
which  are  installed  or  used  by  the 
permittee  to  achieve  compliance  with 
the  conditions  of  this  permit  and  with 
the  requirements  of  storm  water 
pollution  prevention  plans.  Proper 
operation  and  maintenance  also 
includes  adequate  laboratory  controls 
and  appropriate  quality  assurance 
procedures.  Proper  operation  and 
maintenance  requires  the  operation  of 
backup  or  auxiliary  facilities  or  similar 
systems,  installed  by  a  permittee  only 
when  necessary  to  achieve  compliance 
with  the  conditions  of  the  permit 

O.  Inspection  and  Entry 

The  permittee  shall  allow  the  Director 
or  an  authorized  representative  of  EPA, 
the  State/Tribe,  or,  in  the  case  of  a 
construction  site  which  discharges 
through  a  municipal  separate  storm 
sewer,  an  authorized  representative  of 
the  municipal  operator  or  the  separate 
storm  sewer  receiving  the  discharge, 
upon  the  presentation  of  credentials  and 
other  documents  as  may  be  required  by 
law,  to: 

1.  Enter  upon  the  permittee’s 
premises  where  a  regulated  facility  or 
activity  is  located  or  conducted  or 
where  records  must  be  kept  under  the 
conditions  of  this  permit; 

2.  Have  access  to  and  copy  at 
reasonable  times,  any  records  that  must 
be  kept  under  the  conditions  of  this 
permit;  and 

3.  Inspect  at  reasonable  times  any 
facilities  or  equipment  (including 
monitoring  and  control  equipment). 

P.  Permit  Actions 

This  permit  may  be  modified,  revoked 
and  reissued,  or  terminated  for  cause. 
The  filing  of  a  request  by  the  permittee 
for  a  permit  modification,  revocation 
and  reissuance,  or  termination,  or  a 
notification  of  planned  changes  or 
anticipated  noncompliance  does  not 
stay  any  permit  condition. 

Part  VII.  Reopener  Clause 

A.  If  there  is  evidence  indicating  that 
the  storm  water  discharges  authorized 
by  this  permit  cause,  have  the 
reasonable  potential  to  cause  or 
contribute  to,  a  violation  of  a  water 
quality  standard,  the  discharger  may  be 
required  to  obtain  individual  permit  or 
an  alternative  general  permit  in 
accordance  with  Part  I.C  of  this  permit 
or  the  permit  may  be  modified  to 
include  different  limitations  and/or 
requirements. 

B.  Permit  modification  or  revocation 
will  be  conducted  according  to  40  CFR 
122.62, 122.63, 122.64  and  124.5. 
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Part  Vm.  Termination  of  Coverage 

A.  Notice  of  Termination 

Where  a  site  has  been  finally 
stabilized  and  all  storm  water 
discharges  from  construction  activities 
that  are  authorized  by  this  permit  are 
eliminated,  or  where  the  operator  of  all 
storm  water  discharges  at  a  facility 
changes,  the  permittee  must  submit  a 
Notice  of  Termination  that  is  signed  in 
accordance  with  Part  VI. G  of  this 
permit.  The  Notice  of  Termination  shall 
include  the  following  information: 

1.  The  street  (description  of  location 
if  no  street  address  is  available)  address 
of  the  construction  site  for  which  the 
notification  is  submitted; 

2.  The  name,  address  and  telephone 
number  of  the  permittee  submitting  the 
Notice  of  Termination; 

3.  The  NPDES  permit  number  for  the 
storm  water  discharge  identified  by  the 
Notice  of  Termination; 

4.  An  indication  of  whether  the  storm 
water  discharges  associated  with 
construction  activity  have  been 
eliminated  or  the  operator  of  the 
discharges  has  changed; 

5.  For  changes  in  operators,  the  name, 
address,  and  phone  number  of  the  new 
operator,  and 

6.  The  following  certification  signed 
in  accordance  with  Part  VI.G  (signatory 
requirements)  of  this  permit: 

I  certify  under  penalty  of  law  that  either 
(a)  all  storm  water  discharges  associated  with 
construction  activity  from  the  portion  of  the 
identified  facility  where  I  was  an  operator 
have  ceased  or  have  been  eliminated  or  (b) 

I  am  no  longer  an  operator  at  the  construction 
site  and  a  new  operator  has  assumed 
operational  control  for  those  portions  of  the 
construction  site  where  I  previously  had 
operational  control.  I  understand  that  by 
submitting  this  notice  of  termination,  I  am  no 
longer  authorized  to  discharge  storm  water 
associated  with  construction  activity  under 
this  general  permit,  and  that  discharging 
pollutants  in  storm  water  associated  with 
construction  activity  to  waters  of  the  United 
States  is  unlawful  under  the  Clean  Water  Act 
where  the  discharge  is  not  authorized  by  a 
NPDES  permit  I  also  understand  that  the 
submittal  of  this  notice  of  termination  does 
not  release  an  operator  from  liability  for  any 
violations  of  this  permit  or  the  Clean  Water 
Act 

For  the  purposes  of  this  certification, 
elimination  of  storm  water  discharges 
associated  with  construction  activity 
means  that  all  disturbed  soils  at  the 
portion  of  the  construction  site  where 
the  operator  had  control  have  been 
finally  stabilized  and  temporary  erosion 
and  sediment  control  measures  have 
been  removed  or  will  be  removed  at  an 
appropriate  time  to  insure  final 
stabilization  is  maintained,  or  that  all 
storm  water  discharges  associated  with 


construction  activities  from  the 
identified  site  that  are  authorized  by  a 
NPDES  general  permit  have  otherwise 
been  eliminated  from  the  portion  of  the 
construction  site  where  the  operator  had 
control. 

B.  Addresses 

All  Notices  of  Termination  are  to  be 
sent,  using  the  form  provided  by  the 
Director  (or  a  photocopy  thereof),  to  the 
address  specified  on  the  NOT  form. 

Part  DC.  Definitions 

"Best  Management  Practices ” 
(“BMPs”)  means  schedules  of  activities, 
prohibitions  of  practices,  maintenance 
procedures,  and  other  management 
practices  to  prevent  or  reduce  the 
discharge  of  pollutants  to  waters  of  the 
United  States.  BMPs  also  include 
treatment  requirements,  operating 
procedures,  and  practices  to  control 
plant  site  runoff,  spillage  or  leaks, 
sludge  or  waste  disposal,  or  drainage 
from  raw  material  storage. 

" Control  Measure” — As  vised  in  this 
permit,  refers  to  any  Best  Management 
Practice  or  other  method  vised  to 
prevent  or  reduce  the  discharge  of 
pollutants  to  waters  of  the  United 
States. 

" Commencement  of  Construction" — 
The  initial  disturbance  of  soils 
associated  with  clearing,  grading,  or 
excavating  activities  or  other 
construction  activities. 

"CWA”  means  the  Clean  Water  Act  or 
the  Federal  Water  Pollution  Control  Act, 
33  U.S.C  1251  et  seq. 

" Director "  means  the  Regional 
Administrator  of  the  Environmental 
Protection  Agency  or  an  authorized 
representative. 

“ Discharge  of  Storm  Water  Associated 
with  Construction  Activity ” — As  used  in 
this  permit,  refers  to  storm  water  “point 
source”  discharges  from  areas  where 
soil  disturbing  activities  (e.g.,  clearing, 
grading,  or  excavation,  etc.), 
construction  materials  or  equipment 
storage  or  maintenance  (e.g.,  fill  piles, 
concrete  truck  washout,  fueling,  etc.),  or 
other  industrial  storm  water  directly 
related  to  the  construction  process  (e.g., 
concrete  or  asphalt  batch  plants,  etc.) 
are  located. 

“Final  Stabilization "  means  that  all 
soil  disturbing  activities  at  the  site  have 
been  completed,  and  that  a  uniform 
(e.g.,  evenly  distributed,  without  large 
bare  areas)  perennial  vegetative  cover 
with  a  density  of  70%  of  the  native 
background  vegetative  cover  for  the  area 
has  been  established  on  all  unpaved 
areas  and  areas  not  covered  by 
permanent  structures,  or  equivalent 
permanent  stabilization  measures  (such 
as  the  use  of  riprap,  gabions,  or 


geotextiles)  have  been  employed.  In 
some  parts  of  the  country,  background 
native  vegetation  will  cover  less  than 
100%  of  the  ground  (e.g.  arid  areas). 
Establishing  at  least  70%  of  the  natural 
cover  of  native  vegetation  meets  the 
vegetative  cover  criteria  for  final 
stabilization.  For  example,  if  the  native 
vegetation  covers  50%  of  the  ground, 
70%  of  50%  would  require  35%  total 
cover  for  final  stabilization. 

“Flow-weighted  composite  sample” 
means  a  composite  sample  consisting  of 
a  mixture  of  aliquots  collected  at  a 
constant  time  interval,  where  the 
volume  of  each  aliquot  is  proportional 
to  the  flow  rate  of  the  discharge. 

“Large  and  Medium  municipal 
separate  storm  sewer  system”  means  all 
municipal  separate  storm  sewers  that 
are  either: 

(i)  Located  in  an  incorporated  place 
(city)  with  a  population  of  100,000  or 
more  as  determined  by  the  latest 
Decennial  Census  by  the  Bureau  of 
Census  (these  cities  are  listed  in 
Appendices  F  and  G  of  40  CFR  122);  or 

(li)  Located  in  the  counties  with 
unincorporated  urbanized  populations 
of  100,000  or  more,  except  municipal 
separate  storm  sewers  that  are  located  in 
the  incorporated  places,  townships  or 
towns  within  such  counties  (these 
counties  are  listed  in  Appendices  H  and 
I  of  40  CFR  122);  or 

(iii)  Owned  or  operated  by  a 
municipality  other  than  those  described 
in  paragraph  (i)  or  (ii)  and  that  are 
designated  by  the  Director  as  part  of  the 
large  or  medium  municipal  separate 
storm  sewer  system. 

“NOI”  means  notice  of  intent  to  be 
covered  by  this  permit  (see  Part  II  of  this 
permit.) 

“NOT"  means  notice  of  termination 
(see  Part  VIII  of  this  permit). 

“ Operator ”  means  any  party 
associated  with  the  construction  project 
that  meets  either  of  the  following  2 
criteria:  (1)  The  party  has  operational 
control  over  project  specifications 
(including  the  ability  to  make 
modifications  in  specifications),  or  (2) 
the  party  has  day-to-day  operational 
control  of  those  activities  at  a  project 
site  which  are  necessary  to  ensure 
compliance  with  the  storm  water 
pollution  prevention  plan  or  other 
permit  conditions  (e.g.,  they  are 
authorized  to  direct  workers  at  the  site 
to  carry  out  activities  identified  in  the 
storm  water  pollution  prevention  plan 
or  comply  with  other  permit 
conditions). 

“Point  Source”  means  any 
discernible,  confined,  and  discrete 
conveyance,  including  but  not  limited 
to,  any  pipe,  ditch,  channel,  tunnel, 
conduit,  well,  discrete  fissure. 
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container,  rolling  stock,  concentrated 
animal  feeding  operation,  landfill 
leachate  collection  system,  vessel  or 
other  floating  craft  from  which 
pollutants  are  or  may  be  discharges. 

This  term  does  not  include  return  flows 
from  irrigated  agriculture  or  agricultural 
storm  water  runoff. 

“Runoff  coefficient”  means  the 
fraction  of  total  rainfall  that  will  appear 
at  the  conveyance  as  runoff. 

“Storm  Water”  means  storm  water 
runoff,  snow  melt  runoff,  and  surface 
runoff  and  drainage. 

“Storm  Water  Associated  with 
Industrial  Activity”  is  defined  at  40  CFR 
122.26(b)(14)  and  incorporated  here  by 
reference.  Most  relevant  to  this  permit  is 
40  CFR  122.26(b)(14)(x),  which  relates 
to  construction  activity  including 
clearing,  grading  and  excavation 
activities. 

‘Wafers  of  the  United  States”  means: 

(a)  All  waters  which  are  currently 
used,  were  used  in  the  past,  or  may  be 
susceptible  to  use  in  interstate  or  foreign 
commerce,  including  all  waters  which 
are  subject  to  the  ebb  and  flow  of  the 
tide; 

(b)  All  interstate  waters,  including 
interstate  “wetlands”; 

(c)  All  other  waters  such  as  interstate 
lakes,  rivers,  streams  (including 
intermittent  streams),  mudflats, 
sandflats,  wetlands,  sloughs,  prairie 
potholes,  wet  meadows,  playa  lakes,  or 
natural  ponds  the  use,  degradation,  or 
destruction  of  which  would  affect  or 
could  affect  interstate  or  foreign 
commerce  including  any  such  waters: 

(1)  Which  are  or  could  be  used  by 
interstate  or  foreign  travelers  for 
recreational  or  other  purposes; 

(2)  From  which  fish  or  shellfish  are  or 
could  be  taken  and  sold  in  interstate  or 
foreign  commerce;  or 

(3)  Which  are  used  or  could  be  used 
for  industrial  purposes  by  industries  in 
interstate  commerce; 

(d)  All  impoundments  of  waters 
otherwise  defined  as  waters  of  the 
United  States  under  this  definition; 

(e)  Tributaries  of  waters  identified  in 
paragraphs  (a)  through  (d)  of  this 
definition; 

(f)  The  territorial  sea;  and 

(g)  Wetlands  adjacent  to  waters  (other 
than  waters  that  are  themselves 
wetlands)  identified  in  paragraphs  (a) 
through  (f)  of  this  definition. 

Waste  treatment  systems,  including 
treatment  ponds  or  lagoons  designed  to 
meet  the  requirements  of  CWA  (other 
than  cooling  ponds  as  defined  in  40  CFR 
423.11(m)  which  also  meet  the  criteria 
of  this  definition)  are  not  waters  of  the 
United  States.  Waters  of  the  United 
States  do  not  include  prior  converted 
cropland.  Notwithstanding  the 


determination  of  an  area’s  status  as  prior 
converted  cropland  by  any  other  federal 
agency,  for  the  purposes  of  the  Clean 
Water  Act,  the  final  authority  regarding 
Clean  Water  Act  jurisdiction  remains 
with  EPA. 

Part  X.  State/Tribal  Specific  Conditions 

The  provisions  of  this  Part  provide 
modifications  or  additions  to  the 
applicable  conditions  of  Parts  I  through 
IX  of  this  permit  to  reflect  specific 
additional  conditions  identified  as  part 
of  the  State  Section  401  oi  CZMA 
certification  process  or  as  otherwise 
established  by  the  permitting  authority. 
The  additional  revisions  and 
requirements  listed  below  are  set  forth 
in  connection  with  particular  State, 
Indian  lands  and  Federal  facilities  and 
only  apply  to  the  States,  Indian  lands 
and  Federal  facilities  specifically 
referenced. 

Other  conditions  to  be  added  as  result 
of  401/CZMA  certifications: 

(To  be  added  upon  completion  of 
certification  processes.  Added 
conditions  will  be  specific  to  each  State/ 
Tribal  area.) 

Note  on  Addendum  A 

Proposed  Addendum  A  is  a  set  of 
instructions  for  applicants  to  follow, 
including  a  State/County  listing  of 
endangered  species  that  applicants  can 
refer  to,  to  ensure  compliance  with  the 
eligibility  terms  and  conditions  of  this 
proposed  permit.  The  proposed 
instructions  are  included  in  this  notice, 
however,  the  State/County  listing  of 
species  of  Addendum  A  is  not  included 
in  this  notice,  but  can  be  found  in 
Addendum  H  to  the  Multi-Sector  Storm 
Water  General  Permit  published  in  the 
Federal  Register  on  September  29, 1995 
(60  FR  50804).  EPA  will  prepare  a  final 
Addendum  A  species  listing  to 
accompany  the  issuance  of  the  final 
permit  after  the  public  comment  period. 
Reviewers  wishing  to  make  comment  on 
the  species  listing  in  Addendum  A  for 
today’s  proposed  permit  may  do  so  by 
reviewing  the  species  listing  in 
Addendum  H  of  the  Multi-Sector 
Permit 

Addendum  A — Endangered  Species 
Guidance 

I.  Instructions 

Below  is  a  list  of  endangered  and 
threatened  species  that  EPA  has  determined 
may  be  affected  by  the  activities  covered  by 
the  baseline  construction  general  permit 
(BGGP).  These  species  are  listed  by  county. 

In  order  to  get  BCGP  coverage,  applicants 
must: 

•  Indicate  in  box  provided  on  the  NOI 
whether  any  species  listed  in  this  Addendum 


or  critical  habitat  are  in  proximity  to  the 
facility, 

•  Certify  pursuant  to  Section  I.B.3.e 
that  they  have  followed  the  procedures 
found  in  Addendum  A  to  protect  listed 
endangered  and  threatened  species  and 
designated  critical  habitat  and  that  the 
storm  water  discharges  and  BMPs  to 
control  storm  water  run  off  covered 
under  this  permit  meet  one  or  more  of 
the  eligibility  requirements  of  Part 
I.B.3.e.(l)  of  this  permit,  while  checking 
the  box(es)  that  correspond  to  paragraph 
(a),  (b),  (c),  (d),  or  (e)  of  Part  I.B.3.e.(l) 
for  which  eligibility  is  claimed. 

To  do  this,  please  follow  steps  1  through 
6  below  when  developing  the  pollution 
prevention  plan  below. 

Step  1:  Determine  if  the  Construction  Site  Is 
Found  Within  Designated  Critical  Habitat  for 
Listed  Species 

Some  (but  not  all)  listed  species  have 
designated  critical  habitat  Exact  locations  of 
such  habitat  is  provided  in  the  Service 
regulations  at  50  CFR  part  17  and  part  226. 

To  determine  if  their  constructioh  site  occurs 
within  (also  known  as  “in  proximity  to") 
critical  habitat,  applicants  should  either 
review  those  regulations  or  contact  the 
nearest  Fish  and  Wildlife  Service  (FWS)  and 
National  Marine  Fisheries  Service  (NMFS) 
Office.  FWS  has  offices  in  every  state.  NMFS 
has  regional  offices  in:  Gloucester, 
Massachusetts  ;St.  Petersburg,  Florida;  Long 
Beach,  California;  Portland,  Oregon;  and 
Juneau,  Alaska. 

If  the  construction  site  is  not  located  in 
designated  critical  habitat,  then  the  applicant 
need  not  consider  impacts  to  critical  habitat 
when  following  steps  2  through  5.  If  the 
applicant’s  site  is  located  within  (Le.  in 
proximity  to)  critical  habitat  then  the 
applicant  most  look  at  impacts  to  critical 
habitat  when  following  steps  2  through  6. 

(EPA  notes  that  many  measures  imposed  to 
protect  listed  species  under  steps  2  through 
6  will  also  protect  critical  habitat  However, 
obligations  to  ensure  that  an  action  is  not 
likely  to  result  in  the  destruction  or  adverse 
modification  of  critical  habitat  are  separate 
from  those  of  ensuring  that  an  action  is  not 
likely  to  jeopardize  the  existence  of 
threatened  and  endangered  species.  Thus, 
meeting  the  eligibility  requirements  of  this 
permit  may  require  measures  to  protect 
critical  habitat  that  are  separate  and  distinct 
from  those  to  protect  listed  species.) 

Step  2:  Review  the  County  Species  List  To 
Determine  if  any  Species  Are  Located  in  the 
County  Where  the  Construction  Activities 
Occurs 

If  no  species  are  listed  in  a  facility’s  county 
or  if  a  facility’s  county  is  not  found  on  the 
list,  an  applicant  is  eligible  for  BCGP 
coverage  and  may  indicate  in  the  NOI  that  no 
species  are  found  in  proximity  and  certify 
that  it  is  eligible  for  BCGP  coverage  under 
Part  I.B.3.e.(l)(a)  of  the  permit  by  marking 
box  a.  in  the  certification  provisions  of  the 
NOI.  Where  a  facility  is  located  in  more  than 
one  county,  the  lists  for  all  counties  should 
be  reviewed.  If  species  are  located  in  the 
county,  follow  step  3  below. 
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Step  3:  Determine  if  any  Species  May  Be 
Found  “In  Proximity”  to  the  Construction 
Activity’s  Storm  Water  Discharges 

A  species  is  in  proximity  to  a  construction 
activity’s  storm  water  discharge  when  the 
species  is: 

•  Located  in  the  path  or  immediate  area 
through  which  or  over  which  contaminated 
point  source  storm  water  flows  from 
construction  activities  to  the  point  of 
discharge  into  the  receiving  water. 

•  Located  in  the  immediate  vicinity  of,  or 
nearby,  the  point  of  discharge  into  receiving 
waters. 

•  Located  in  the  area  of  a  site  where  storm 
water  BMPs  are  planned  or  are  to  be 
constructed. 

The  area  in  proximity  to  be  searched/ 
surveyed  for  listed  species  will  vary  with  the 
size  and  structure  of  the  construction 
activity,  the  nature  and  quantity  of  the  storm 
water  discharges,  and  the  type  of  receiving 
waters.  Given  the  number  of  construction 
activities  potentially  covered  by  the  BCGP, 
no  specific  method  to  determine  whether 
species  are  in  proximity  is  required  for 
permit  coverage  under  the  BCGP.  Instead, 
applicants  should  use  the  method  or  methods 
which  best  allow  them  to  determine  to  the 
best  of  their  knowledge  whether  species  are 
in  proximity  to  their  particular  construction 
activities.  These  methods  may  include: 

•  Conducting  visual  inspections:  This 
method  may  be  particularly  suitable  for 
construction  sites  that  are  smaller  in  size  or 
located  in  non-natural  settings  such  as  highly 
urbanized  areas  or  industrial  parks  where 
there  is  little  or  no  natural  habitat,  or  for 
construction  activities  that  discharge  directly 
into  municipal  storm  water  collection 
systems. 

•  Contacting  the  nearest  State  or  Tribal 
Wildlife  Agency  or  U.S.  Fish  and  Wildlife 
Service  (FWS)  or  National  Marine  Fisheries 
Service  (NMFS)  offices.  Many  endangered 
and  threatened  species  are  found  in  well- 
defined  areas  or  habitats.  That  information  is 
frequently  known  to  State,  Tribal,  or  Federal 
wildlife  agencies. 

•  Contacting  local/regional  conservation 
groups.  These  groups  inventory  species  and 
their  locations  and  maintain  lists  of  sightings 
and  habitats. 

•  Conducting  a  formal  biological  survey. 
Larger  construction  sites  with  extensive 
storm  water  discharges  may  choose  to 
conduct  biological  surveys  as  the  most 
effective  way  to  assess  whether  species  are 
located  in  proximity  and  whether  there  are 
likely  adverse  effects. 

•  Conducting  an  Environmental 
Assessment  Under  the  National 
Environmental  Policy  Act  (NEPA) .  Some 
construction  activities  may  require 
environmental  assessments  under  NAPA. 
Such  assessments  may  indicate  if  listed 
species  are  in  proximity.  (BCGP  coverage 
does  not  trigger  NAPA  because  it  does  not 
regulate  any  dischargers  subject  to  New 
Source  Performance  Standards  under  section 
306  of  the  Clean  Water  Act.  See  CWA 

§  511(c).  However,  some  construction 
activities  might  require  review  under  NEPA 
because  of  Federal  funding  or  other  Federal 
nexus.) 

If  no  species  are  in  proximity,  an  applicant 
is  eligible  for  BCGP  coverage  and  may 


indicate  that  in  the  NOI  and  certify  that  it  is 
eligible  for  BCGP  coverage  under  Part 
I.B.3.E.(l)(a)  of  the  permit  by  marking  box  a. 
in  the  certification  provisions  of  the  NOI. 

If  listed  species  are  found  in  proximity  to 
a  facility,  applicants  must  indicate  the 
location  and  nature  of  this  presence  in  the 
Pollution  Prevention  Plan  and  follow  step  4 
below. 

Step  4:  Determine  if  Species  or  Critical 
Habitat  Could  Be  Adversely  Affected  by  the 
Construction  Activity’s  Storm  Water 
Discharges  or  by  BMPS  To  Control  Those 
Discharges 

Scope  of  Adverse  Effects:  Potential  adverse 
effects  from  storm  water  include: 

•  Hydrological.  Storm  water  may  cause 
siltation,  sedimentation  or  induce  other 
changes  in  the  receiving  waters  such  as 
temperature,  salinity  or  pH.  These  effects 
will  vary  with  the  amount  of  storm  water 
discharged  and  the  volume  and  condition  of 
the  receiving  water.  Where  a  storm  water 
discharge  constitutes  a  minute  portion  of  the 
total  volume  of  the  receiving  water,  adverse 
hydrological  effects  are  less  likely. 

•  Habitat.  Storm  water  may  drain  or 
inundate  listed  species  habitat. 

•  Toxicity.  In  some  cases,  pollutants  in 
storm  water  may  have  toxic  effects  on  listed 
species. 

The  scope  of  effects  to  consider  will  vary 
with  each  site.  Applicants  must  also  consider 
the  likelihood  of  adverse  effects  on  species 
from  any  BMPs  to  control  storm  water.  Most 
adverse  impacts  from  BMPs  are  likely  to 
occur  from  the  construction  activities. 
However,  it  is  possible  that  the  operation  of 
some  BMPs  (for  example,  larger  storm  water 
retention  ponds)  may  affect  endangered  and 
threatened  species. 

If  adverse  effects  are  not  likely,  then  the 
applicant  should  certify  that  it  is  eligible  for 
BCGP  coverage  under  Part  I.B.3.e(l)(a)  of  the 
permit  by  marking  box  a.  in  the  certification 
provisions  of  the  NOI.  If  adverse  effects  are 
likely,  applicants  should  follow  step  5  below. 
Step  5:  Determine  if  Measures  Can  Be 
Implemented  To  Avoid  any  Adverse  Effects 

If  an  applicant  determines  that  adverse 
effects  are  likely,  it  can  receive  coverage  if 
appropriate  measures  are  undertaken  to 
avoid  or  eliminate  any  actual  or  potential 
adverse  affects  prior  to  applying  for  permit 
coverage.  These  measures  may  involve 
relatively  simple  changes  to  construction 
activities  such  as  re-routing  a  storm  water 
discharge  to  bypass  an  area  where  species  are 
located,  relocating  BMPs,  or  limiting  the  size 
of  construction  activity  that  will  be  subject  to 
storm  water  discharge  controls. 

At  this  stage,  applicants  may  wish  to 
contact  the  FWS  and/or  NMFS  to  see  what 
appropriate  measures  might  be  suitable  to 
avoid  or  eliminate  adverse  impacts  to  listed 
species  and/or  critical  habitat.  (See  50  CFR 
402.13(b)).  This  can  entail  the  initiation  of 
informal  consultation  with  the  FWS  and/or 
NMFS  which  is  described  in  more  detail 
below  at  Step  Six. 

If  applicants  adopt  measures  to  avoid  or 
eliminate  adverse  affects,  they  must  continue 
to  abide  by  them  during  the  course  of  permit 
coverage.  These  measures  must  be  described 
in  the  pollution  prevention  plan  and  may  be 
enforceable  as  permit  conditions. 


If  appropriate  measures  to  avoid  the 
likelihood  of  adverse  effects  are  not  available 
to  the  applicant,  the  applicant  should  follow 
Step  6  below. 

Step  6:  Determine  if  the  Eligibility 
Requirements  of  Part  LB.3.E.(1)  (b)-(e)  Can 
Be  Met 

Where  adverse  effects  are  likely,  the 
applicant  must  contact  the  EPA  and  FWS/ 
NMFS.  Applicants  may  still  be  eligible  for 
BCGP  coverage  if  any  likelihood  of  adverse 
effects  are  addressed  through  meeting  the 
criteria  of  Part  I.B.3.e.(l)(b)-(e)  of  the  permit. 
To  do  so  the  applicant  may: 

•  I.B.3.e.(l)(b).  The  applicant’s  activity  has 
received  previous  authorization  through  an 
earlier  section  7  consultation  or  issuance  of 

a  ESA  section  10  permit  (incidental  taking 
permit)  and  that  authorization  addressed 
storm  water  discharges  and/or  BMPs  to 
control  storm  water  runoff,  (e.g.,  developer 
included  impact  of  entire  project  in 
consultation  over  a  wetlands  dredge  and  fill 
permit  under  Section  7  of  the  Endangered 
Species  Act).  If  the  applicant  is  eligible  for 
coverage  under  this  criteria,  it  should 
indicate  this  by  marking  box  (b)  of  the 
certification  provisions. 

•  I.B.3  e.(l)(c).  The  applicant’s  activity  was 
considered  as  part  of  a  huger,  more 
comprehensive  assessment  of  impacts  on 
endangered  and  threatened  species  and/or 
critical  habitat  under  section  7  or  section  10 
of  the  Endangered  Species  Act  that  which 
accounts  for  storm  water  discharges  and 
BMPs  to  control  storm  water  runoff  (e.g., 
where  a  area-wide  habitat  conservation  plan 
and  section  10  permit  is  issued  which 
addresses  impacts  from  construction 
activities  including  those  from  storm  water  or 
a  NEPA  review  is  conducted  which 
incorporates  ESA  section  7  procedures).  If 
the  applicant  is  eligible  for  coverage  under 
this  criteria,  it  should  indicate  this  by 
marking  box  (c)  of  the  certification 
provisions. 

•  I.B.3.e.(l)(d).  Enter  section  7 
consultation  with  the  FWS  and/or  NMFS  for 
the  applicant’s  storm  water  discharges  and 
BMPs  to  control  storm  water  runoff. 

In  such  cases,  EPA  automatically 
designates  the  applicant  as  a  non- federal 
representative.  See  LB.3.e.(4).  When 
conducting  section  7  consultation  as  a  non- 
federal  representative,  applicants  should 
follow  the  procedures  found  in  50  CFR  402 
the  ESA  regulations.  Applicants  must  also 
notify  EPA  and  the  appropriate  FWS/NMFS 
office  of  its  intention  to  conduct  consultation 
as  a  non-federal  representative. 

Coverage  by  the  BCGP  is  permissible  under 
Part  I.B.3.E.(l)(b)  if  the  consultation  results 
in  either.  (1)  FWS/NMFS  written 
concurrence  with  a  finding  of  no  likelihood 
of  adverse  effects  (see  58  CFR  402.13)  or  (2) 
issuance  of  a  biological  opinion  in  which 
FWS  and/or  NMFS  finds  that  the  action  is 
not  likely  to  jeopardize  the  continued 
existence  of  listed  endangered  threatened 
species  or  result  in  the  adverse  modification 
or  destruction  of  adverse  habitat  (see  50  CFR 
403.14(h)). 

Any  terms  and  conditions  developed 
through  consultations  to  protect  listed 
species  and  critical  habitat  must  be 
incorporated  into  the  pollution  prevention 
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plan.  As  noted  above,  applicants  may,  if  they 
wish,  initiate  consultation  during  Step  Five 
above  (upon  becoming  aware  that 
endangered  and  threatened  species  are  in  - 
proximity  to  the  facility). 

If  the  applicant  is  eligible  for  coverage 
under  this  criteria,  it  should  indicate  this  by 
marking  box  (d)  of  the  certification 
provisions. 

•  I.B.3.e.(l)(e).  The  applicant’s  activity  was 
considered  as  part  of  a  larger,  more 
comprehensive  site-specific  assessment  of 
impacts  on  endangered  and  threatened 
species  by  the  owner  or  other  operator  of  the 
site  when  it  developed  a  SWPPP  and  that 
permittee  certified  eligibility  under  items 
LB.3.e.(l)(a),  (b),  (c),  or  (d)  of  the  permit  (e.g. 
owner  was  able  to  certify  no  adverse  impacts 
for  the  project  as  a  whole  under  item  (a),  so 
contractor  can  then  certify  under  item  (e)). 
Utility  companies  applying  for  area-wide 
permit  coverage  may  certify  under  item  (e) 
since  authorization  to  discharge  is  contingent 
on  a  principal  operator  of  a  construction 
project  having  been  granted  coverage  under 


this,  or  an  alternative  NPDES  permit  for  the 
areas  of  the  site  where  utilities  installation 
activities  will  occur. 

If  the  applicant  is  eligible  for  coverage 
under  this  criteria,  it  should  indicate  this  by 
marking  box  (e)  of  the  certification 
provisions. 

The  applicant  must  comply  with  any  terms 
and  conditions  imposed  under  the  eligibility 
requirements  of  paragraphs  LB.3.e.(l)(a),  (b), 
(c),  (d),  (e)  to  ensure  that  storm  water 
discharges  or  BMPs  to  control  storm  water 
runoff  are  protective  of  listed  endangered  and 
threatened  species  and/or  critical  habitat. 
Such  terms  and  conditions  must  be 
incorporated  in  the  applicant’s  storm  water 
pollution  prevention  plan. 

If  the  eligibility  requirements  of  Part 
LB.3.e.(l)(a)-(e)  cannot  be  met  then  the 
applicant  may  not  receive  coverage  under  the 
BCGP.  Applicants  should  then  consider 
applying  to  EPA  for  an  individual  permit 

This  permit  does  not  authorize  any 
“taking”  (as  defined  under  section  9  of  the 
Endangered  Species  Act)  of  endangered  or 


threatened  species  unless  such  takes  are 
authorized  under  sections  7  or  10  the 
Endangered  Species  Act.  Applicants  who 
believe  their  construction  activities  may 
result  in  takes  of  listed  endangered  and 
threatened  species  should  be  sure  to  get  the 
necessary  coverage  for  such  takes  through  an 
individual  consultation  or  section  10  permit 

This  permit  does  not  authorize  any  storm 
water  discharges  or  BMPs  to  control  storm 
water  runoff  that  are  likely  to  jeopardize  the 
continued  existence  of  any  species  that  are 
listed  as  endangered  or  threatened  under  the 
Endangered  Species  .Vet  or  result  in  the 
adverse  modification  or  destruction  of 
designated  critical  habitat 

n.  Endangered  Species  Co unty-by -County 
List 

(See  Addendum  H  to  the  Multi-Sector 
Storm  Water  General  Permit  published  in  the 
Federal  Register  on  September  29, 1995  (60 
FR  50804). 
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NPDES 

FORM 

A 

E 

—  United  States  Environmental  Protection  Agency 

Washington,  DC  20460 

Notice  of  Intent  (NO)  for  Storm  Water  Discharge  s  Associated  with 
■  "  »  CONSTRUCTION  ACTIVITY  Under  a  NPDES  General  Permit 

•tom  water  discharges  associated  wth  construction  activity  in  ttw  State  IdantKad  in  Section  II  of  this  tom.  Becoming  apermtttee  obSgatea  such  dtochargar 
to  comply  wNh  ttw  torn  and  condtoona  of  ttw  pormit.  IN  ORDER  TO  OBTAIN  AUTHORIZATION.  ALL  REQUESTED  INFORMATION  MUST  BE  PROVIDED 
ON  THIS  FORM.  SEE  INSTRUCTIONS  ON  BACK  OF  FORM 


I.  Facttty  Owner/Operator  Information 


Statu*  of 
OwnetfOperator 


State:  I  1  1  Zip  Code: 


Conduction  Start  Date  Completion  Date  Q  n 

Estimated  area  to  ba  dtoturbad  (to  naaiaat  acra):  I  I  1  i  >  I  I  Wrtl  ConetmcOow  (tend  ewurtiin  acthWa)  be  conducted  far  worm 

•ivriirrr  cent  rote  7  __  . 

la  tea  Stem  Vrbter  PoUuBon  Prevention  OYes  PI  K 

Plan  to  comptanca  wth  al  ottwr  applcatte  _  — ,  —  is  appticafeon  tutted  to  a  wrtten  hworic 

local  aadtownt  and  aroaion  plana?  l_l  Yes  LJ  No  LJ  Non*  pmsmaiiaa  apwwnwnr?  j~~|  yes  Q  ^ 

Estimate  of  Likelihood  of  Discharge  (choose  only  one): 

1.  D  Unlikely  2.  D  Once  per  month  3.  O  Once  per  week  4.  O  Once  per  day  5.  D  Continual 


III.  Certification 

I  certify  under  psrwtty  of  tow  that  I  have  road  and  understand  ttw  Part  I.B.  efgiMRy  requirements  tor  oovaraga  under  the  general  permk  tor  atom  water 
discharges  from  conatruction  arthritis  s.  including  thoaa  requirements  relating  to  ttw  protection  of  endangered  epadas  idantlftad  to  Part  I.B.3.*. 

I  torthar  certify  that  I  have  (Plowed  ttw  procaduraa  found  to  Addendum  A  to  protect  Hated  andangarad  and  threatened  apectos  and  designated  critical 
habkat  and  that  the  dtochatgea  coveted  under  this  parmt  and  BNPa  to  contort  atom  water  runoff  meet  one  or  more  of  the  elifltoMty  requirements 
of  Part  IB.3e.(1 )  of  thia  permt.  Chock  the  bax(es)  consapondfog  to  that  part  of  Part  I.B3.e.(1)  under  which  you  claim  compitenos  wth  ttw  eUgfciUty 
retirements  of  the  pamit.  (a)Q  (b)Q  WQ  (d)  Q  (a)Q 

I  torthar  certify,  to  ttw  beat  of  my  Knoariodga.  that  auch  dtechatgea.  and  conetmction  of  BMPs  to  control  atom  water  runof .  do  not  have  an  eftoct  on 

properttea  teted  or  sfgite  tor  liating  on  Itw  National  Riglater  of  Htetoric  Places  under  ttw  National  Historic  Praaarvalion  Act,  or  are  ottwtwtee  tegrbte 
tor  coverage  ,  to  accordance  with  Part  I.B.3.1.  of  tlw  parmt,  duo  to  a  previous  agraanwnt  under  the  National  Historic  Preservation  Act 

I  understand  that  continued  coverage  under  Ms  pemt  la  contingent  upon  metotatotog  elgibMy  as  provided  for  to  Part  I.B. 

□  UtBty  Companies  check  here  If  applying  for  coverage  as  described  to  Section  H(A)f4)  The  foSowtog  certification  statement  addtionely 
spptea:  I  certify  that  I  under  aland  that  authorization  to  diacharga  is  contingent  upon  a  principal  operator  of  ttw  construction  project  being 
granted  coverage  under  thia,  or  an  stem  stive  NPDES  parmt. 

I  certify  under  panaty  of  law  ttwt  thia  document  and  al  attachments  ware  prepared  under  my  dbection  or  supervision  to  accordance  with  a 

system  design  to  aaaure  that  ry  wMted  personnel  property  gather  and  evaluate  the  information  submitted.  Baaed  on  my  inquiry  of  ttw  parson 
or  persons  who  manage  ttito  system,  or  thoao  persona  dkectty  responsible  tor  gathering  ttw  tofomatton,  ttw  information  submitted  is.  to  ttw 
bate  of  my  knowledge  and  betsf.  true,  accurate,  and  complete  I  am  awam  ttwt  ttwre  are  signllcar*  penattes  for  submtting  fate*  informa¬ 
tion,  indudtag  ttw  poeatotty  of  ftoe  and  imprisonment  for  knowing  violations. 


I  I  i  i  i 


I  I  I  I  I  I  I  I  I  I 


I  I  I  I  I  I  I 
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Instructions  •  EPA  Form  Ml 0-7 

Nodes  of  Tsrmlnsdon  (NOT)  of  Coverage  Under  The  NPDES  General  Permit 
for  Storm  Water  Discharges  Associated  With  Industrial  Activity 


Section  I  Permit  Information 

Enter  the  existing  NPOES  Storm  Water  General  Perm!  number  assigned  to  the 
facUNy  or  ste  Idenfled  in  Section  III.  If  you  do  not  know  the  peiml  number, 
telephone  or  write  your  EPA  Regional  storm  water  contact  person. 

Indicate  your  reason  for  submating  this  Nodoe  of  Termination  by  checking  the 
appropriate  box: 

If  tiers  has  been  a  change  of  operator  end  you  are  no  longer  >ie  operator  of 
the  facHy  or  ate  identified  in  Section  Hi,  check  the  corresponding  box. 

If  eti  storm  water  rdechargee  at  Brafactity  or  site  Identified  In  Section  III  have 
been  terminated,  check  the  corresponding  boor. 

Section  ■  Facility  Operator  Information 

Give  tie  legri  name  of  the  person,  firm,  pubic  organization ,  or  any  other  entity  that 
operates  the  fsetity  or  site  described  in  this  sppdradoo.  The  name  of  the  operator 
may  or  may  rot  bathe  same  name  as  the  facMy.  The  operator  of  the  faedty  is  the 
legal  ently  which  controls  the  decay's  operation,  rather  than  the  plant  or  she 
manager.  Donat  uaseoolorprirfnamft.  Enter  die  complete  address  end  telephone 
number  of  the  operator. 

Section  M  Facility/ Site  Location  Information 

Enter  the  facHy's  or  site's  official  or  legal  name  and  complete  eddrees,  nduding 
dy,  shew  and  ZIP  code.  If  the  factity  lacks  a  sheet  address,  Meats  the  stale,  the 
latitude  and  longitude  of  the  fadffiy  to  the  nearest  IS  seconds,  or  the  quarter, 
section.  tcwvnahip,  and  ranga  (to  tha  naarast  Qurnlar  aaction)  of  fa  appfCKhnato 
cwiwf  or  uib  sm. 


Section  IV  Certification 

Federal  rtalutsa  provide  lor  eevera  penalties  tersubmitiing  dales  kdormaMon  on  tide 
application  form.  Federal  regulations  require  this  application  to  be  signed  as 

Fora  corporation:  by  a  responsible  corporate  officer,  which  means:  0  president, 
secretary,  treasurer,  or  vice-presidonl  of  the  corporation  In  charge  of  a  principal 
business  function,  or  any  other  person  who  performs  simlar  pokey  or  decision 
mating  functions,  or  (ffi  the  manager  of  one  or  more  manufacturing,  production,  or 
operating  fsctitioe  employing  more  than  250  persons  or  having  gross  annual  sadaa 
or  mpendturae  exceeding  $25  mtiion  (in  second-quarter  1980  dotiara),  f  authority 
to  sign  documents  has  been  assigned  or  detegaied  to  the  manager  In  accordance 
with  corporate  procedures: 

Fora  partnarahlp  or  eofe  proprietorship;  by  a  general  partner  or  the  proprietor,  or 

For  a  muntdpalty,  Stefa,  Federal,  or  other  public  facHty:  by  either  a  principal 
oxHcuttvo  offioar  or  ran  tong  otoctod  officdL 

Paperwork  Reduction  Act  Notice 

Pubtic  reporting  burden  for  this  apptication  is  estimated  to  avsrags  05  hours  par 
apptication,  inctudkig  tens  for  reviewing  instructions,  searching  srdsting  data 
souron,  gafiaring  and  maintaining  tht  data  no  a  i*d.  md  oompMng  and  winwnj 
tha  ooiadton  of  intofmation.  Sand  commands  regarding  tha  burdan  satimsto,  any 

ocnef  osp&a  oi  mo  costociKxi  oi  iiionna*ion#  or  auggascions  tor  ffnprovDg  u**s  form, 

including  any  suggaaltona  which  may  incvaaaa  or  raduoa  Mi  buvdan  tor  Chid, 
Information  Poky  Branch,  2138,  U.S.  Environmental  Protection  Agency,  401  M 
Street.  SW,  Washington,  DC  20480,  or  Director,  Office  of  Information  and 
Regulatory  Affairs,  Oti.4  of  Management  and  Budget,  thfashington  DC  20603. 


[FR  Doc.  97-14191  Filed  5-30-97;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5832-7] 

Agency  Information  Collection 
Activities:  Proposed  Revision  to 
Collection;  Comment  Request; 

Revision  to  Application  for  the 
National  Pollutant  Discharge 
Elimination  System  Discharge  Permit 
(NPDES)  and  the  Sewage  Sludge 
Management  Permit  (Applications) 
Information  Collection  Request  OCR): 
Notice  of  Intent  for  Storm  Water 
Discharges  Associated  With  Industrial 
Activity 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.),  this  notice  announces  that 
EPA  is  planning  to  submit  the  following 
proposed  revision  of  the  Applications 
ICR  to  the  Office  of  Management  and 
Budget  (OMB):  [Applications  for  the 
National  Pollutant  Discharge 
Elimination  System  Discharge  Permit 
(NPDES)  and  the  Sewage  Sludge 
Management  Permit  ICR,  EPA  ICR  No. 
0226,  and  OMB  No.  2040-0086,  expires 
August  31, 1998.]  This  notice 
accompanies  the  notice  of  Proposed 
Reissuance  of  NPDES  General  Permits 
for  Storm  Water  Discharges  from 
Construction  Activities  published 
elsewhere  in  today’s  Federal  Register 
notice. 

The  Applications  ICR  calculates  the 
burden  and  costs  associated  with  permit 
applications  for  NPDES  discharges  and 
sewage  sludge  management  activities. 
NPDES  discharges  include  domestic 
wastewater,  industrial  wastewater, 
storm  water,  and  other  discharges.  EPA 
is  revising  the  portion  of  the  ICR  that 
applies  to  the  Notice  of  Intent  (NOI) 
form  for  storm  water  discharges  from 
construction  activities.  Before 
submitting  the  ICR  to  OMB  for  review 
and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  revision  to  the  information 
collection  as  described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  August  1, 1997.  All  public 
comments  shall  be  submitted  to:  ATTN: 
CBGP — Comments,  W-97-01,  Water 
Docket  MC-4101,  U.S.  EPA,  Room  2616 
Mall,  401  M  Street  SW.,  Washington,  DC 
20460. 

Please  submit  the  original  and  three 
copies  of  your  comments  and  enclosures 
(including  references).  Comments  must 
be  received  or  post-marked  by  midnight 
no  later  than  August  1, 1997. 


Commenters  who  want  EPA  to 
acknowledge  receipt  of  their  comments 
should  enclose  a  self-addressed  stamped 
envelope.  No  facsimiles  (faxes)  will  be 
accepted.  Comments  may  also  be 
submitted  electronically  to:  ow- 
docket@epamail.epa.gov 
Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  forms  of 
encryption.  Electronic  comments  must 
be  identified  by  the  docket  number  W- 
97-01.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1  format  or  ASCII  file 
format.  Electronic  comments  on  this 
notice  may  be  filed  online  at  many 
Federal  Depository  Libraries.  The  record 
for  this  proposed  ICR  revision  has  been 
established  under  docket  number  W- 
97-01,  and  includes  supporting 
documentation  as  well  as  printed,  paper 
versions  of  electronic  comments.  It  does 
not  include  any  information  claimed  as 
CBI.  The  record  is  available  for 
inspection  from  9  am  to  4  pm,  Monday 
through  Friday,  excluding  legal 
holidays,  at  the  Water  Docket,  Room 
M2616,  Washington,  DC  20460.  For 
access  to  the  docket  materials,  please 
call  (202)  260-3027  to  schedule  an 
appointment. 

ADDRESSES:  A  copy  of  the  ICR  will  be 
available  at  the  Water  Docket  (W-97- 
01),  Mail  Code-4101,  Environmental 
Protection  Agency,  401  M.  Street,  S.W., 
Washington,  D.C.  20460.  Copies  of  the 
ICR  can  be  obtained  free  of  charge  by 
writing  to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Angela  Lee,  Telephone:  (202)  260-6814, 
E-mail:  Lee.Angela@EPAmail.EPA.gov 

SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those  which 
have  storm  water  discharges  associated 
with  construction  activity  (40  CFR 
122.26(b)(14)(x))  to  waters  of  the  U.S. 

Title:  Revision  to  Applications  ICR 
(OMB  Control  No.  2040-0086;  EPA  ICR 
No.  0226.)  expiring  8/31/98. 

Abstract:  Section  402(p)  of  the  Clean 
Water  Act  (CWA)  clarifies  that  storm 
water  discharges  associated  with 
industrial  activity  to  waters  of  the 
United  States  must  be  authorized  by  an 
NPDES  permit.  NPDES  general  permits 
for  storm  water  discharges  associated 
with  industrial  activity  require  that 
dischargers  submit  a  Notice  of  Intent 
(NOI)  to  be  covered  by  the  permit  prior 
to  the  authorization  of  their  discharges 
under  such  permit  (see  40  CFR 
122.28(b)(2),  (April  2, 1992,  (57  FR 
11394)).  The  U.S.  EPA  is  revising  the 


current  NOI  (Form  3510-6)  by  creating 
separate  NOIs  for  discharges  associated 
with  construction  activities  and  those 
associated  with  industrial  activities. 

This  discussion  is  limited  tq  changes  to 
the  NOI  for  storm  water  discharges 
associated  with  construction  activities 
(40  CFR  122.26(b)(14)(x)). 

EPA  is  proposing  certain  changes  to 
its  existing  NOI  form  for  storm  water 
discharges  from  construction  activities. 
Information  which  is  no  longer  being 
requested  include  (1)  entries  related  to 
the  quarter,  section,  township  and  range 
for  the  location  of  the  site  or  facility,  (2) 
if  the  facility  is  required  to  submit 
monitoring  data,  (3)  the  SIC  or 
Designated  Activity  Code,  (4)  the  MS4 
operator  name  and  the  (5)  storm  water 
general  permit  number  for  those  filing 
as  co-permittees. 

The  new  information  which  EPA 
proposes  to  request  on  the  NOI  form  is 
described  below: 

1.  If  the  Pollution  Prevention  Plan 
(PPP)  has  been  developed,  if  it  is 
implemented  and  the  location  for 
viewing.  The  information  is  being  added 
to  allow  for  a  better  understanding  by 
the  public  of  the  storm  water  control 
efforts  at  the  site. 

2.  Indication  of  the  estimate  of 
likelihood  of  discharge  (unlikely,  once 
per  month,  once  per  week,  once  per  day, 
or  continual).  This  information  is  being 
added  to  help  identify  the  risk  level 
associated  with  the  site. 

3.  Utility  companies  that  are  applying 
for  coverage  that  incorporate  certain 
aspects  of  submissions  of  a  principal 
operator  are  asked  to  certify  that  they 
understand  that  authorization  to 
discharge  is  contingent  upon  a  principal 
operator  of  the  construction  project 
being  granted  coverage  under  an  NPDES 
permit.  This  was  added  to  clarify 
requirements  for  adequate  permit 
coverage  for  utilities. 

4.  Indication  in  a  yes  or  no  answer  if 
there  are  endangered  species  in 
proximity  to  the  discharges  or  best 
management  practices. 

5.  Indication  in  a  yes  or  no  answer  if 
there  is  a  historic  preservation 
agreement  applicable  to  the  site. 

6.  The  certification  statement  has 
been  modified  so  that  applicants 
provide  an  Endangered  Species  Act 
certification. 

7.  The  certification  statement  has 
been  modified  to  require  the  applicant 
to  provide  a  National  Historic 
Preservation  Act  certification. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA’s  regulations  are  listed 
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in  40  CFR  Part  9  and  48  CFR  Chapter 
15. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  increased 
annual  burden  for  the  revisions  to  the 


NOI  form  is  expected  to  be  6,816  hours 
in  labor  and  $217,776  (in  1995  dollars) 
in  labor  cost.  In  1997  dollars,  this  is 
equivalent  to  $228,200.  EPA  estimates 
that  the  changes  to  the  existing  NOI 
form  require  an  additional  30  minutes 
for  respondents  to  complete  the  form. 
This  estimate  was  derived  by  polling 
environmental  professionals  for  their 
estimates  of  the  time  needed  to 
complete  the  additional  questions.  The 
total  number  of  respondents  is  18,176 
per  year.  Current  data  from  the  NOI 
processing  center  was  used  to  determine 
relative  percentages  of  construction 
versus  industrial  NOIs.  This  percentage 
was  then  applied  to  the  1995 
Applications  ICR  which  included  totals 
for  U.S.  EPA  NOIs,  State  NOIs,  and 
group  applicants  for  both  industrial  and 
construction  activities  (33,159).  1995 
labor  rates  contained  in  the  1995 
Applications  ICR  were  used  to  calculate 
costs  in  1995  dollars.  Respondents  will 
complete  the  NOI  once  per  permit  term 
(every  five  years).  There  are  no  capital 
costs  such  as  equipment  and  operation 


and  maintenance  associated  with  the 
NOI.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  May  22, 1997. 

Michael  B.  Cook, 

Director,  Office  of  WaStewater  Management. 
[FR  Doc.  97-14192  Filed  5-30-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

m 

Health  Care  Financing  Administration 
42  CFR  Parts  412, 413,  and  489 
[BPD-878-P] 

RIN  0938-AH55 

Medicare  Program;  Changes  to  the 
Hospital  Inpatient  Prospective 
Payment  Systems  and  Fiscal  Year  1998 
Rates 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  revise  the 
Medicare  hospital  inpatient  prospective 
payment  systems  for  operating  costs  and 
capital-related  costs  to  implement 
necessary  changes  arising  from  our 
continuing  experience  with  the  systems. 
In  addition,  in  the  addendum  to  this 
proposed  rule,  we  are  describing 
proposed  changes  in  the  amounts  and 
factors  necessary  to  determine 
prospective  payment  rates  for  Medicare 
hospital  inpatient  services  for  operating 
costs  and  capital-related  costs.  These 
changes  would  be  applicable  to 
discharges  occurring  on  or  after  October 
1, 1997.  We  are  also  setting  forth 
proposed  rate-of- increase  limits  as  well 
as  proposing  changes  for  hospitals  and 
hospital  units  excluded  from  the 
prospective  payment  systems. 

DATES:  Comments  will  be  considered  if 
received  at  the  appropriate  address,  as 
provided  below,  no  later  than  5  p.m.  on 
August  1, 1997. 

ADDRESSES:  Mail  written  comments  (an 
original  and  three  copies)  to  the 
following  address: 

Health  Care  Financing  Administration, 
Department  of  Health  and  Human 
Services,  Attention:  BPD-878-P,  P.O. 
Box  7517,  Baltimore,  MD  21207-0517. 
If  you  prefer,  you  may  deliver  your 
written  comments  (an  original  and  three 
copies)  to  one  of  the  following 
addresses: 

Room  309-G,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue, 
SW.,  Washington,  DC  20201,  or 
Room  C 5-09-2 6,  Central  Building,  7500 
Security  Boulevard,  Baltimore,  MD 
21244-1850. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
BPD-878-P.  Comments  received  timely 
will  be  available  for  public  inspection  as 
they  are  received,  generally  beginning 
approximately  three  weeks  after 


publication  of  a  document,  in  Room 
309-G  of  the  Department’s  offices  at  200 
Independence  Avenue,  SW., 

Washington,  DC,  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
5  p.m.  (phone:  (202)  690-7890). 

For  comments  that  relate  to 
information  collection  requirements, 
mail  a  copy  of  comments  to: 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Attn:  Allison  Herron  Eydt,  HCFA 
Desk  Officer,  and  Office  of  Financial 
and  Human  Resources, 

Management  Planning  and  Analysis 
Staff,  Room  C2-26-17,  7500  Security 
Boulevard,  Baltimore,  MD  21244- 
1850. 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box 
371954,  Pittsburgh,  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  or  by  faxing  to  (202)  512- 
2250.  The  cost  for  each  copy  is  $8.00. 

As  an  alternative,  you  can  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Edwards,  (410)  786-4531, 
Operating  Prospective  Payment,  DRG, 
and  Wage  Index  Issues. 

Frank  Emerson,  (410)  786-4656,  Capital 
Prospective  Payment,  Excluded 
Hospitals,  and  Graduate  Medical 
Education  Issues. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

A.  Summary 

Under  section  1886(d)  of  the  Social 
Security  Act  (the  Act),  a  system  of 
payment  for  the  operating  costs  of  acute 
care  hospital  inpatient  stays  under 
Medicare  Part  A  (Hospital  Insurance) 
based  on  prospectively-set  rates  was 
established  effective  with  hospital  cost 
reporting  periods  beginning  on  or  after 
October  1, 1983.  Under  thin  system, 
Medicare  payment  for  hospital  inpatient 
operating  costs  is  made  at  a 
predetermined,  specific  rate  for  each 


hospital  discharge.  All  discharges  are 
classified  according  to  a  list  of 
diagnosis-related  groups  (DRGs).  The 
regulations  governing  the  hospital 
inpatient  prospective  payment  system 
are  located  in  42  CFR  Part  412.  On 
August  30, 1996,  we  published  a  final 
rule  (61  FR  46166)  to  implement 
changes  to  the  prospective  payment 
system  for  hospital  operating  costs 
beginning  with  Federal  fiscal  year  (FY) 
1997. 

As  required  by  section  1886(g)  of  the 
Act,  effective  with  cost  reporting 
periods  beginning  on  or  after  October  1, 
1991,  we  implemented  a  prospective 
payment  methodology  for  hospital 
inpatient  capital-related  costs.  Under 
the  new  methodology,  a  predetermined 
payment  amount  per  discharge  is  made 
for  Medicare  inpatient  capital-related 
costs. 

B.  Major  Contents  of  This  Proposed  Rule 

In  this  proposed  rule,  we  are  setting 
forth  proposed  changes  to  the  Medicare 
hospital  inpatient  prospective  payment 
systems  for  both  operating  costs  and 
capital-related  costs.  This  proposed  rule 
would  be  effective  for  discharges 
occurring  bn  or  after  October  1, 1997. 
Following  is  a  summary  of  the  major 
changes  that  we  are  proposing  to  make: 

1.  Changes  to  the  DRG  Classifications 
and  Relative  Weights 

As  required  by  section  1886(d)(4)(C) 
of  the  Act,  we  must  adjust  the  DRG 
classifications  and  relative  weights  at 
least  annually.  Our  proposed  changes 
for  FY  1998  are  set  forth  in  section  II. 
of  this  preamble. 

2.  Changes  to  the  Hospital  Wage  Index 

In  section  III.-  of  this  preamble,  we 
discuss  proposed  revisions  to  the  wage 
index  and  the  annual  update  of  the 
wage  data.  Specific  issues  addressed  in 
this  section  include: 

•  FY  1998  wage  index  update. 

•  Revisions  to  the  wage  index  based  on 
hospital  redesignations. 

•  Revised  process  for  wage  data 
verification. 

3.  Revision  of  the  Operating  Hospital 
Market  Baskets 

In  section  IV.  of  this  preamble,  we 
discuss  our  proposal  to  use  a  revised 
'  hospital  market  basket  in  developing  the 
FY  1998  update  factor  for  the  operating 
prospective  payment  rates  and  the 
excluded  hospital  rate-of-increase 
limits. 
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4.  Other  Changes  to  the  Prospective 
Payment  System  for  Inpatient  Operating 
Costs 

In  section  V.  of  this  preamble,  we 
discuss  several  provisions  of  the 
regulations  in  42  CFR  Parts  412  and  413 
and  set  forth  certain  proposed  changes 
concerning  the  following: 

•  Elimination  of  day  outlier  payments. 

•  Rural  referral  centers. 

•  Indirect  medical  education. 

•  Direct  graduate  medical  education 
programs. 

5.  Changes  to  the  Prospective  Payment 
System  for  Capital-Related  Costs 

In  section  VI.  of  this  preamble,  we 
discuss  several  provisions  of  the 
regulations  in  42  CFR  part  412,  413,  and 
489  and  set  forth  certain  proposed 
changes  and  clarifications  concerning 
the  following: 

•  Possible  adjustments  to  capital  minimum 
payment  levels. 

•  Special  exceptions  application  process. 

6.  Changes  for  Hospitals  and  Hospital 
Units  Excluded  From  the  Prospective 
Payment  Systems 

In  section  VII.  of  this  preamble,  we 
discuss  the  criteria  for  “hospitals  within 
hospitals”  seeking  exclusion  from  the 
prospective  payment  system.  We  also 
discuss  technical  clarifications 
concerning  exclusion  of  rehabilitation 
units. 

7.  Determining  Prospective  Payment 
Operating  and  Capital  Rates  and  Rate-of- 
Increase  Limits 

In  the  addendum  to  this  proposed 
rule,  we  set  forth  proposed  changes  to 
the  amounts  and  factors  for  determining 
the  FY.1998  prospective  payment  rates 
for  operating  costs  and  capital-related 
costs.  We  also  are  proposing  update . 
factors  for  determining  the  rate-of- 
increase  limits  for  cost  reporting  periods 
beginning  in  FY  1998  for  hospitals  and 
hospital  units  excluded  from  the 
prospective  payment  system. 

8.  Impact  Analysis 

In  Appendix  A,  we  set  forth  an 
analysis  of  the  impact  that  the  proposed 
changes  described  in  this  proposed  rule 
would  have  on  affected  entities. 

9.  Capital  Acquisition  Model 

Appendix  B  contains  the  technical 
appendix  on  the  proposed  FY  1998 
capital  cost  model. 

10.  Revised  Market  Basket  Data  Sources 

Appendix  C  sets  forth  the  data 
sources  used  to  determine  the  market 
basket  relative  weights  tod  choice  of 
price  proxies. 


11.  Report  to  Congress  on  the  Update 
Factor  for  Prospective  Payment 
Hospitals  and  Hospitals  Excluded  From 
the  Prospective  Payment  System 

Section  1886(e)(3)(B)  of  the  Act 
requires  that  the  Secretary  report  to 
Congress  on  our  initial  estimate  of  an 
update  factor  for  FY  1998  for  both 
hospitals  included  in  and  hospitals 
excluded  from  the  prospective  payment 
systems.  This  report  is  included  as 
Appendix  D  to  this  proposed  rule. 

12.  Proposed  Recommendation  of 
Update  Factor  for  Hospital  Inpatient 
Operating  Costs 

As  required  by  sections  1886  (e)(4) 
and  (e)(5)  of  the  Act,  Appendix  E 
provides  our  recommendation  of  the 
appropriate  percentage  change  for  FY 
1998  for  the  following: 

•  Large  urban  area  and  other  area  average 
standardized  amounts  (and  hospital-specific 
rates  applicable  to  sole  community  hospitals) 
for  hospital  inpatient  services  paid  for  under 
the  prospective  payment  system  for  operating 
costs. 

•  Target  rate-of-increase  limits  to  the 
allowable  operating  costs  of  hospital 
inpatient  services  furnished  by  hospitals  and 
hospital  units  excluded  from  the  prospective 
payment  system. 

13.  Discussion  of  Prospective  Payment 
Assessment  Commission 
Recommendations 

'  .s 

The  Prospective  Payment  Assessment 
Commission  (ProPAC)  is  directed  by 
section  1886(e)(2)(A)  of  the  Act  to  make 
recommendations  on  the  appropriate 
percentage  change  factor  to  be  used  in 
updating  the  average  standardized 
amounts.  In  addition,  section 
1886(e)(2)(B)  of  the  Act  directs  ProPAC 
to  make  recommendations  regarding 
changes  in  each  of  the  Medicare 
payment  policies  under  which 
payments  to  an  institution  are 
prospectively  determined.  In  particular, 
the  recommendations  relating  to  the 
hospital  inpatient  prospective  payment 
systems  are  to  include 
recommendations  concerning  the 
number  of  DRGs  used  to  classify 
patients,  adjustments  to  the  DRGs  to 
reflect  severity  of  illness,  and  changes  in 
the  methods  under  which  hospitals  are 
paid  for  capital-related  costs.  Under 
section  1886(e)(3)(A)  of  the  Act,  the 
recommendations  required  of  ProPAC 
under  sections  1886(e)(2)  (A)  and  (B)  of 
the  Act  are  to  be  reported  to  Congress 
not  later  than  March  1  of  each  year. 

We  are  printing  ProPAC ’s  March  1, 
1997  report,  which  includes  its 
recommendations,  as  Appendix  F  of  this 
document.  The  recommendations,  and 
the  actions  we  are  proposing  to  take 
with  regard  to  them  (when  an  action  is 


recommended),  are  discussed  in  detail 
in  the  appropriate  sections  of  this 
preamble,  the  addendum,  or  the 
appendices  to  this  proposed  rule.  See 
section  VIII.  of  this  preamble  for  specific 
information  concerning  where 
individual  recommendations  are 
addressed.  For  a  brief  summary  of  the 
ProPAC  recommendations,  we  refer  the 
reader  to  the  beginning  of  the  ProPAC 
report  as  set  forth  in  Appendix  F  of  this 
proposed  rule.  For  further  information 
relating  specifically  to  the  ProPAC 
report,  contact  ProPAC  at  (202)  401- 
8986. 

II.  Proposed  Changes  to  DRG 
Classifications  and  Relative  Weights 

A.  Background 

Under  the  prospective  payment 
system,  we  pay  for  inpatient  hospital 
services  on  the  basis  of  a  rate  per 
discharge  that  varies  by  the  DRG  to 
which  a  beneficiary’s  stay  is  assigned. 
The  formula  used  to  calculate  payment 
for  a  specific  case  takes  an  individual 
hospital’s  payment  rate  per  case  and 
multiplies  it  by  the  weight  of  the  DRG 
to  which  the  case  is  assigned.  Each  DRG 
weight  represents  the  average  resources 
required  to  care  for  cases  in  that 
particular  DRG  relative  to  the  average 
resources  used  to  treat  cases  in  all 
DRGs. 

Congress  recognized  that  it  would  be 
necessary  to  recalculate  the  DRG 
relative  weights  periodically  to  account 
for  changes  in  resource  consumption. 
Accordingly,  section  1886(d)(4)(C)  of 
the  Act  requires  that  the  Secretary 
adjust  the  DRG  classifications  and 
relative  weights  annually.  These 
adjustments  are  made  to  reflect  changes 
in  treatment  patterns,  technology,  and 
any  other  factors  that  may  change  the 
relative  use  of  hospital  resources.  The 
proposed  changes  to  the  DRG 
classification  system  and  the  proposed 
recalibration  of  the  DRG  weights  for 
discharges  occurring  on  or  after  October 
1, 1997  are  discussed  below. 

B.  DRG  Reclassification 
1.  General 

Cases  are  classified  into  DRGs  for 
payment  under  the  prospective  payment 
system  based  on  the  principal  diagnosis, 
up  to  eight  additional  diagnoses,  and  up 
to  six  procedures  performed  during  the 
stay,  as  well  as  age,  sex,  and  discharge 
status  of  the  patient.  The  diagnosis  and 
procedure  information  is  reported  by 
the  hospital  using  codes  from  the 
International  Classification  of  Diseases, 
Ninth  Edition,  Clinical  Modification 
(ICD-9-CM).  The  Medicare  fiscal 
intermediary  enters  the  information  into 
its  claims  system  and  subjects  it  to  a 


29904 


Federal  Register  /  Vol.  62,  No.  105  /  Monday,  June  2,  1997  /  Proposed  Rules 


series  of  automated  screens  called  the 
Medicare  Code  Editor  (MCE).  These 
screens  are  designed  to  identify  cases 
that  require  further  review  before 
classification  into  a  DRG  can  be 
accomplished. 

After  screening  through  the  MCE  and 
any  further  development  of  the  claims, 
cases  are  classified  by  the  GROUPER 
software  program  into  the  appropriate 
DRG.  The  GROUPER  program  was 
developed  as  a  means  of  classifying 
each  case  into  a  DRG  on  the  basis  of  the 
diagnosis  and  procedure  codes  and 
demographic  information  (that  is,  sex, 
age,  and  discharge  status).  It  is  used 
both  to  classify  past  cases  in  order  to 
measure  relative  hospital  resource 
consumption  to  establish  the  DRG 
weights  and  to  classify  current  cases  for 
purposes  of  determining  payment.  The 
records  for  all  Medicare  hospital 
inpatient  discharges  are  maintained  in 
the  Medicare  Provider  Analysis  and 
Review  (MedPAR)  file.  The  data  in  this 
file  are  used  to  evaluate  possible  DRG 
classification  changes  and  to  recalibrate 
the  DRG  weights. 

Currently,  cases  are  assigned  to  one  of 
492  DRGs  in  25  major  diagnostic 
categories  (MDCs).  Most  MDCs  are 
based  on  a  particular  organ  system  of 
the  body  (for  example,  MDC  6,  Diseases 
and  Disorders  of  the  Digestive  System); 
however,  some  MDCs  are  not 
constructed  on  this  basis  since  they 
involve  multiple  organ  systems  (for 
example,  MDC  22,  Burns). 

In  general,  principal  diagnosis 
determines  MDC  assignment.  However, 
there  are  five  DRGs  to  which  cases  are 
assigned  on  the  basis  of  procedure  codes 
rather  than  first  assigning  them  to  an 
MDC  based  on  the  principal  diagnosis. 
These  are  the  DRGs  for  liver,  bone 
marrow,  and  lung  transplant  (DRGs  480, 
481,  and  495,  respectively)  and  the  two 
DRGs  for  tracheostomies  (DRGs  482  and 
483).  Cases  are  assigned  to  these  DRGs 
before  classification  to  an  MDC. 

Within  most  MDCs,  cases  are  then 
divided  into  surgical  DRGs  (based  on  a 
surgical  hierarchy  that  orders  individual 
procedures  or  groups  of  procedures  by 
resource  intensity)  and  medical  DRGs. 
Medical  DRGs  generally  are 
differentiated  on  the  basis  of  diagnosis 
and  age.  Some  surgical  and  medical 
DRGs  are  further  differentiated  based  on 
the  presence  or  absence  of 
complications  or  comorbidities 
(hereafter  CC). 

Generally,  GROUPER  does  not 
consider  other  procedures;  that  is, 
nonsurgical  procedures  or  minor 
surgical  procedures  generally  not 
performed  in  an  operating  room  are  not 
listed  as  operating  room  (OR) 
procedures  in  the  GROUPER  decision 


tables.  However,  there  are  a  few  non-OR 
procedures  that  do  affect  DRG 
assignment  for  certain  principal 
diagnoses,  such  as  extracorporeal  shock 
wave  lithotripsy  for  patients  with  a 
principal  diagnosis  of  urinary  stones. 

The  changes  we  are  proposing  to 
make  to  the  DRG  classification  system 
for  FY  1998  and  other  decisions 
concerning  DRGs  are  set  forth  below. 
Unless  otherwise  noted,  our  DRG 
analysis  is  based  on  a  10  percent 
random  sample  of  the  FY  1996  MedPAR 
file. 

2.  MDC  1  (Diseases  and  Disorders  of  the 
Nervous  System) 

a.  Stereotactic  Radiosurgery.  Effective 
October  1, 1995,  procedure  code  92.3 
(stereotactic  radiosurgery)  was  created 
and  classified  as  a  non-OR  procedure. 
However,  because  this  procedure  had 
previously  been  coded  to  procedure 
codes  that  are  classified  as  operating 
room  procedures,  we  assigned 
procedure  code  92.3  to  the  same 
surgical  DRGs  as  the  predecessor  codes. 
Therefore,  in  the  following  DRGs, 
stereotactic  radiosurgery  is  considered  a 
non-OR  procedure  that  affects  DRG 
assignment:  In  MDC  1,  DRG  1 
(Craniotomy  Age  >17  Except  for 
Trauma),  DRG  2  (Craniotomy  for 
Trauma  Age  >17),  and  DRG  3 
(Craniotomy  Age  0-17)  and,  in  MDC  10 
(Endocrine,  Nutritional  and  Metabolic 
Diseases  and  Disorders),  DRG  286 
(Adrenal  and  Pituitary  Procedures).  In 
addition,  in  MDC  17  (Myeloproliferative 
Diseases  and  Disorders  and  Poorly 
Differentiated  Neoplasms),  procedure 
code  92.3  is  considered  a  major  OR 
procedure  for  purposes  of  assignment  to 
DRG  400  (Lymphoma  and  Leukemia 
with  Major  OR  Procedure)  and  DRGs 
406  and  407  (Myeloproliferative 
Disorders  or  Poorly  Differentiated 
Neoplasms  with  Major  OR  Procedure).1 
We  stated  in  the  June  2, 1995  proposed 
rule  (60  FR  29207)  that  we  would 
analyze  the  stereotactic  radiosurgery 
cases  as  soon  as  the  FY  1996  cases  were 
available  to  ensure  that  these  DRG 
assignments  were  appropriate. 

In  analyzing  the  FY  1996  MedPAR 
file,  we  find  that  there  were  stereotactic 
radiosurgery  cases  assigned  to  DRGs  1, 
286,  400,  and  407.  In  DRG  1,  the  average 
standardized  charges  for  these  cases  is 
approximately  $16,400  compared  to 
approximately  $27,800  for  DRG  1 
overall  and  the  lengths  of  stay  are  about 

1 A  single  title  combined  with  two  DRG  numbers 
is  used  to  signify  pairs.  Generally,  the  first  DRG  is 
for  cases  with  CC  and  the  second  DRG  is  for  cases 
without  CC  If  a  third  number  is  included,  it 
represents  cases  of  patients  who  are  age  0-17. 
Occasionally,  a  pair  of  DRGs  is  split  on  age  >17  and 
age  0-17. 


3  days  and  10  days,  respectively.  In 
DRG  286,  the  average  charges  for 
procedure  code  92.3  are  also  much 
lower  than  all  cases  in  that  DRG,  about 
$11,900  versus  $19,400.  Again  the 
length  of  stay  is  also  much  lower  for 
stereotactic  radiosurgery,  just  over  1  day 
compared  to  almost  7  days  for  all  DRG 
286  cases. 

Clearly,  the  cases  associated  with 
procedure  code  92.3  are  much  less 
resource  intensive  than  the  other  cases 
in  the  DRGs  to  which  it  is  assigned. 
There  are  two  courses  of  action  that  we 
could  take.  One,  we  could  continue  to 
consider  code  92.3  a  non-OR  procedure 
that  affects  DRG  assignment  and 
reassign  it  to  more  appropriate  surgical 
DRGs  in  MDC  1  and  11.  On  the  other 
hand,  we  could  consider  it  a  non-OR 
code  that  does  not  affect  DRG 
assignment.  In  the  latter  situation,  cases 
currently  assigned  to  surgical  DRGs 
because  of  the  performance  of 
stereotactic  radiosurgery  would  be 
reassigned  to  medical  DRGs  in  the  same 
MDC. 

A  review  of  the  average  charges  for 
the  medical  DRGs  in  MDCs  1  and  11  to 
which  these  cases  would  be  assigned 
reveals  that  these  DRGs  are  not  as 
resource  intensive  as  the  stereotactic 
radiosurgery  cases.  Therefore,  due  to  the 
higher  charges  associated  with  these 
cases,  we  are  proposing  to  reassign 
procedure  code  92.3  to  DRGs  7  and  8 
(Peripheral  and  Cranial  Nerve  and  Other 
Nervous  System  Procedures)  in  MDC  1 
and  DRGs  292  and  293  (Other 
Endocrine,  Nutrition  and  Metabolic  OR 
Procedures). 

We  are  also  proposing  to  remove 
procedure  code  92.3  from  the  list  of 
major  OR  procedures  in  MDC  17.  Again 
the  average  charges  of  those  cases  are 
lower  than  the  other  cases  assigned  to 
those  DRGs.  Therefore,  these  cases 
would  be  assigned  to  DRGs  401  and  402 
(Lymphoma  and  Non-Acute  Leukemia 
with  Other  OR  Procedure)  and  DRG  408 
(Myeloproliferative  Disorders  or  Poorly 
Differentiated  Neoplasms  with  Other  OR 
Procedure). 

b.  Sleep  Apnea.  In  our  August  30, 

1996  final  rule  (61  FR  46168),  we 
discussed  our  review  of  the  DRG 
assignment  of  cases  in  which  surgery  is 
performed  to  correct  obstructive  sleep 
apnea  (diagnosis  code  780.57).  When 
coded  as  the  principal  diagnosis,  sleep 
apnea  is  assigned  to  DRGs  34  and  35 
(Other  Disorders  of  the  Nervous  System) 
in  MDC  1. 

The  result  of  our  review  was  to  assign 
several  surgical  procedures  used  to 
correct  sleep  apnea  to  DRGs  7  and  8 
(Peripheral  and  Cranial  Nerve  and  Other 
Nervous  System  Procedures).  These 
procedures  involved  repair  of  the  palate 
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or  pharynx  (procedure  codes  27.69, 

29.4,  and  29.59).  Previously,  since  none 
of  these  surgical  procedures  had  been 
assigned  to  MDC  1,  cases  of  sleep  apnea 
treated  with  one  of  these  procedures 
had  been  assigned  to  DRG  468 
(Extensive  OR  Procedure  Unrelated  to 
Principal  Diagnosis)  or  DRG  477 
(Nonextensive  OR  Procedure  Unrelated 
to  Principal  Diagnosis). 

An  associated  procedure  that  is  also 
used  to  treat  sleep  apnea  is  correction  of 
cleft  palate  (procedure  code  27.62). 
Currently,  correction  of  cleft  palate  is 
assigned  only  to  DRG  52  (Cleft  Lip  and 
Palate  Repair)  in  MDC  3  (Diseases  and 
Disorders  of  the  Ear,  Nose,  Mouth,  and 
Throat).  Thus,  when  this  procedure  is 
performed  for  sleep  apnea  cases,  the 
cases  would  be  assigned  to  DRG  477. 

We  are  proposing  to  add  this  surgical 
procedure  to  MDC  1.  Like  the  palate  and 
pharynx  repair  procedures  that  were 
addressed  last  year,  these  cases  are  not 
clinically  similar  to  the  other  surgical 
DRGs  in  MDC  1;  thus,  we  are  proposing 
to  include  them  in  DRGs  7  and  8. 

c.  Geniculate  Herpes  Zoster. 
Geniculate  herpes  zoster  (diagnosis  code 
053.11)  is  an  acute  viral  disease 
characterized  by  inflammation  of  spinal 
ganglia  and  by  a  vesicular  eruption 
along  the  area  of  distribution  of  a 
sensory  nerve.  In  the  August  30, 1996 
final  rule  (61  FR  27447),  we  moved 
diagnosis  codes  053.10  and  053.19 
(Herpes  zoster  with  unspecified  nervous 
system  complication  and  Other  herpes 
zoster,  respectively)  from  DRG  20 
(Nervous  System  Infection  Except  Viral 
Meningitis)  to  DRGs  18  and  19  (Cranial 
and  Peripheral  Nerve  Disorders)  We 
considered  moving  diagnosis  code 
053.11  at  that  time,  however,  the  higher 
average  charges  associated  with 
geniculate  herpes  zoster  and  slightly 
higher  length  of  stay  led  us  to  decide 
instead  to  leave  053.11  in  DRG  20  and 
to  reassess  this  decision  in  upcoming 
years. 

We  conducted  an  analysis  of  the  cases 
assigned  to  DRG  20  using  the  FY  1996 
MedPAR  file.  The  average  standardized 
charges  for  these  cases  is  approximately 
$8,430,  which  is  significantly  lower 
than  the  average  charges  for  the  DRG, 
approximately  $21,180.  The  average 
length  of  stay  for  the  geniculate  herpes 
zoster  cases,  approximately  6  days,  is 
also  less  than  the  average  length  of  stay 
for  the  DRG,  approximately  10  days. 
Based  on  these  data,  we  are  proposing 
to  reassign  diagnosis  code  053.11  to 
DRGs  18  and  19,  which  have  average 
charges  of  approximately  $8,460  and 
$5,460,  respectively.  The  average  length 
of  stay  for  DRGs  18  and  19  are 
approximately  6  days  and  4  days, 
respectively. 


3.  MDC  5  (Diseases  and  Disorders  of  the 
Circulatory  System) 

a.  Heart  Assist  Devices.  In  November 
1995,  we  amended  our  general  * 
noncoverage  decision  concerning 
artificial  hearts  and  related  devices. 
Section  65-15  of  the  Medicare  Coverage 
Issues  manual  was  revised  to  allow 
coverage  of  the  HeartMate  Implantable 
Pneumatic  Left  Ventricular  Assist 
System  (HeartMate  IP  LVAS)  in 
accordance  with  its  Food  and  Drug 
Administration-approved  use  as  a 
temporary  mechanical  circulation 
support  in  nonreversible  left  ventricular 
failure  as  a  bridge  to  cardiac  transplant. 
In  order  to  receive  Medicare  coverage, 
all  of  the  following  conditions  must  be 
met: 

•  The  patient  is  listed  as  an  approved  heart 
transplant  candidate  by  a  Medicare-approved 
heart  transplant  center. 

•  The  implantation  of  the  system  is  done 
in  a  Medicare-approved  heart  transplant 
center.  Written  permission  from  the  listing 
center  is  needed  if  the  patient  has  the 
implantation  done  at  another  Medicare- 
approved  center. 

•  The  patient  is  on  inotropes. 

•  The  patient  is  on  an  intra-aortic  balloon 
pump  (if  possible). 

•  The  patient  has  left  atrial  pressure  or 
pulmonary  capillary  wedge  pressure  >  20mm 
Hg  with  either — 

— Systolic  blood  pressure  <80  mm  Hg;  or 
— Cardiac  index  of  <2.0  1/min/m  2. 

A  procedure  code  for  implant  of  an 
implantable,  pulsatile  heart  assist 
system  (37.66),  which  includes  the 
HeartMate  IP  LVAS,  was  created 
effective  October  1, 1995.  At  that  time, 
the  procedure  code  was  assigned  to 
DRGs  110  and  111  (Major 
Cardiovascular  Procedures).  Because  we 
now  have  a  full  year  of  cases  coded  with 
this  procedure  (FY  1996  MedPAR  file), 
we  have  analyzed  them  to  determine  if 
this  DRG  assignment  remains 
appropriate. 

In  the  full  (100  percent)  FY  1996 
MedPAR  file,  there  are  51  cases  of 
implant  of  an  internal  heart  assist 
system  (procedure  code  37.66)  in  MDC 
5.  Of  these  51  cases,  18  were  assigned 
to  DRG  110  and  none  to  DRG  111.  The 
other  33  cases  were  assigned  to  DRG  103 
(Heart  Transplant),  DRG  104  (Cardiac 
Valve  Procedures  with  Cardiac  Cath), 
DRGs  106  and  107  (Coronary  Bypass), 
and  DRG  108  (Other  Cardiothoracic 
Procedures).  Of  the  18  cases  assigned  to 
DRG  110,  the  average  charge  is  about 
$96,000  and  the  average  length  of  stay 
is  22.5  days.  The  average  charges  for  all 
cases  assigned  to  DRG  110  is  about 
$36,500  and  the  average  length  of  stay 
is  10.1  days. 

Thus,  the  cases  coded  with  procedure 
code  37.66  are  much  more  resource 


intensive  than  the  other  cases  assigned 
to  DRG  110.  In  reviewing  the  other 
surgical  DRGs  in  MDC  5  for  possible 
reassignment  of  this  procedure,  we  find 
there  are  two  DRGs  that  contain  cases 
that  are  clinically  similar  to  implant  of 
heart  assist  device  cases:  DRG  103  and 
DRG  108.  For  FY  1996,  the  average 
charge  of  cases  in  DRG  103  is 
approximately  $164,000  and  the  length 
of  stay  is  46  days.  For  DRG  108,  these 
statistics  are  about  $54,000  and  12.1 
days.  Thus,  the  average  charge  for  DRG 
103  is  approximately  $68,000  higher 
than  the  average  charge  of  the  heart 
assist  device  cases  and  the  average 
charge  for  DRG  108  is  approximately 
$42,000  lower. 

Because  our  general  policy  is  to  assign 
a  procedure  code  to  a  DRG  with 
clinically  similar  cases  that  is  the  best 
match  in  terms  of  resource  use,  we  are 
proposing  to  assign  procedure  code 
37.66  to  DRG  108.  We  realize  that  there 
is  still  a  large  difference  in  the  resource 
use  for  DRG  108  and  the  heart  assist 
device  cases;  however,  there  is  not  a 
more  appropriate  assignment  in  MDC  5 
for  these  cases.  Our  proposal  would 
improve  the  payment  for  these  cases  by 
approximately  46  percent.  We  note  that 
because  DRG  108  is  ranked  above  DRGs 
106  and  107  in  the  MDC  5  surgical 
hierarchy,  the  cases  coded  with  37.66 
that  would  have  been  classified  to  these 
DRGs  would  be  assigned  to  DRG  108 
beginning  in  FY  1998. 

b.  Automatic  Implantable 
Cardioverter  Defibrillators  (AICD).  For 
several  years,  we  have  received 
correspondence  concerning  the 
appropriate  DRG  assignment  of 
procedures  involving  automatic 
implantable  cardioverter  defibrillators 
(AICDs).  These  cases  are  currently 
assigned  to  DRG  116  (Other  Permanent 
Cardiac  Pacemaker  Implant  or  AICD 
Generator  or  Lead  Procedure),  and  are 
represented  by  the  following  procedure 
codes: 

37.95  Implantation  of  automatic 
cardioverter/defibrillator  lead(s)  only 

37.96  Implantation  of  automatic 
cardioverter/defibrillator  pulse  generator 
only 

37.97  Replacement  of  automatic 
cardioverter/defibrillator  lead(s)  only 

37.98  Replacement  of  automatic 
cardioverter/defibrillator  pulse  generator 
only 

As  explained  in  detail  in  the 
September  1, 1992  final  rule  (57  FR 
39749),  the  clinical  composition  and 
relative  weights  of  the  surgical  DRGs  in 
MDC  5  do  not  offer  a  perfect  match  with 
the  AICD  cases.  However,  review  of 
those  DRGs  in  terms  of  clinical 
coherence  and  similar  resource 
consumption  led  to  the  determination  ■ 
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that  DRG  116  was  the  best  possible  fit. 

In  that  document,  we  stated  that  we 
would  continue  to  monitor  these  cases. 

We  last  discussed  this  issue  in  the 
September  1, 1995  final  rule  (60  FR 
45780).  At  that  time,  we  concluded  that, 
although  the  average  charge  for  AICD 
cases  was  much  higher  than  the  average 
charge  for  DRG  116  overall,  the  AICD 
cases  were  clinically  similar  to  the  DRG 
116  cases  and  should  not  be  moved.  In 
addition,  a  slight  decrease  in  the  average 
charge  for  the  cases  between  the  FY 
1993  and  FY  1994  MedPAR  files  led  us 
to  believe  further  reductions  might  be 
forthcoming  since  there  were  new  AICD 
devices  entering  the  market  that  might 
lead  to  increased  price  competition. 

We  reviewed  the  most  current  AICD 
cases  as  contained  in  the  FY  1996 
MedPAR  file  and  found  that  the  average 
standardized  charge  for  AICD  cases 
assigned  to  DRG  116  was  $28,777 
compared  to  an  average  charge  of 
$21,330  for  all  cases  in  DRG  116.  These 
data  demonstrate  that  the  average  charge 
for  AICD  cases  continues  to  be  much 
higher  than  the  average  charge  for  all 
other  DRG  116  cases.  Therefore,  in  order 
to  more  appropriately  compensate 
hospitals  for  these  cases,  we  are 
proposing  to  move  them  to  DRG  115 
(Permanent  Cardiac  Pacemaker 
Implantation  with  AMI,  Heart  Failure  or 
Shock).  Although  the  resource 
consumption  of  DRG  115  cases  is 
similar  to  the  AICD  cases,  they  are  not 
clinically  similar.  In  general,  the 
patients  classified  to  DRG  115  are 
seriously  ill  and  have  a  relatively  long 
length  of  stay  (10.2  days).  However, 
there  are  no  other  suitable  DRGs  in  MDC 
5  and  we  do  not  wish  to  create  a 
separate  DRG  for  the  AICD  cases.  As  we 
have  often  stated  in  the  past,  we  are 
reluctant  to  create  device-specific  DRGs 
where  the  cost  of  the  device  dominates 
the  charges.  We  continue  to  believe  that 
it  is  the  cost  of  the  AICD  device  which 
is  responsible  for  the  high  average 
charge  for  these  cases  and  not  the 
intensity  of  hospital  services  required  to 
treat  the  patient.  We  are  also  proposing 
to  revise  the  title  of  DRG  115  to 
“Permanent  Cardiac  Pacemaker  Implant 
with  AMI,  Heart  Failure  or  Shock  or 
AICD  Lead  or  Generator  Procedure.” 

c.  Coronary  Artery  Stent.  Effective 
October  1, 1995,  procedure  code  36.06 
(Insertion  of  coronary  artery  stent(s)) 
was  introduced.  As  dictated  by  our 
longstanding  practice,  we  assigned  this 
code  to  the  same  DRG  category  as  its 
predecessor  codes.  Therefore,  procedure 
code  36.06  was  assigned  to  DRG  112 
(Percutaneous  Cardiovascular 
Procedures),  as  insertion  of  a  stent  is 
usually  performed  in  conjunction  with 


percutaneous  transluminal  coronary 
angioplasty  (PTCA). 

We  discussed  this  assignment  and 
public  comments  we  received  in  both 
the  September  1, 1995  final  rule  (60  FR 
45785)  and  the  August  30, 1996  final 
rule  (61  FR  46171).  Commenters 
protested  the  assignment  of  procedure 
code  36.06  to  DRG  112  because  the 
hospital  costs  for  inserting  coronary 
stents  along  with  an  angioplasty  are 
significantly  greater  than  those  for 
conventional  angioplasty  alone.  The 
commenters  presented  an  analysis  of  the 
average  charges  and  length  of  stay  for 
stent  and  nonstent  cases  assigned  to 
DRG  112.  Our  response  to  these 
commenters  was  that  we  would  review 
the  stent  cases  as  soon  as  the  FY  1996 
MedPAR  file  was  available,  as  these 
would  be  the  first  Medicare  data 
available  for  these  cases. 

Our  analysis  of  the  FY  1996  MedPAR 
data  on  coronary  stent  implantation  in 
Medicare  beneficiaries  .has  shown  the 
following  findings: 

•  The  difference  between  the  average 
length  of  stay  for  the  stent  cases  and  the 
nonstent  cases  is  0.19  days  (4.39  days  versus 
4.20  days). 

•  Charges  for  patients  receiving  a  stent 
were  approximately  $23,650,  while  charges 
for  patients  without  stent  implant  were 
approximately  $17,480,  for  a  difference  of 
$6,170. 

•  Of  those  beneficiaries  who  had  a  PTCA 
procedure  in  FY  1996,  approximately  34 
percent  received  a  stent. 

As  review  of  stent  cases  in  DRG  112 
has  shown  a  significant  variation  in 
hospital  charges,  we  are  proposing  to 
move  these  cases  out  of  that  DRG. 
Although  the  coronary  artery  stent  cases 
are  not  clinically  similar  to  the 
pacemaker  cases  in  DRG  116,  the 
resource  consumption  of  those  cases  is 
very  similar.  Therefore,  absent  any  other 
appropriate  DRG,  we  are  proposing  to 
add  cases  including  procedure  codes  for 
PTCA  in  combination  with  insertion  of 
coronary  stent  into  DRG  116.  Therefore, 
we  are  proposing  to  move  into  DRG  116 
the  following  procedure  codes  when 
performed  in  conjunction  with 
procedure  code  36.06: 

35.96  Percutaneous  valvuloplasty 
36.01  Single  vessel  percutaneous 
transluminal  coronary  angioplasty  [PTCA] 
or  coronary  atherectomy  without  mention 
of  thrombolytic  agent 
36.02  Single  vessel  percutaneous 
transluminal  coronary  angioplasty  [PTCA] 
or  coronary  atherectomy  with  mention  of 
thrombolytic  agent 
36.05  Multiple  vessel  percutaneous 
transluminal  coronary  angioplasty  [PTCA] 
or  coronary  atherectomy  performed  during 
-  the  same  operation,  with  or  without 
mention  of  thrombolytic  agent 


36.09  Other  removal  of  coronary  artery 

obstruction 

37.34  Catheter  ablation  of  lesion  or  tissues 

of  the  heart 

We  further  propose  to  change  the  title 
of  DRG  116  to  “Other  Permanent 
Cardiac  Pacemaker  Implant  or  PTCA 
with  Coronary  Artery  Stent  Implant.” 

We  will  continue  to  monitor  the  stent 
cases  and  their  assignment  to  DRG  116. 

If  PTCA  cases  with  stent  become  a 
higher  percentage  of  the  PTCA  cases  or 
the  average  charge  for  stent  cases  falls, 
we  may  reconsider  this  assignment. 

d.  Circulatory  Disorders  (DRGs  121 
and  122).  In  response  to  a  comment  on 
the  May  31, 1996  proposed  rule,  we 
stated  in  the  August  30,  1996  final  rule 
(61  FR  46172)  that  we  would  conduct  a 
comprehensive  review  of  cases 
currently  assigned  to  DRG  121 
(Circulatory  Disorders  with  Acute 
Myocardial  Infarction  (AMI)  and 
Cardiovascular  Complications, 
Discharged  Alive)  and  DRG  122 
(Circulatory  Disorders  with  AMI 
without  Cardiovascular  Complications, 
Discharged  Alive)  to  determine  whether 
changes  were  needed  to  the  list  of 
complicating  conditions  that  can  result 
in  assignment  to  DRG  121.  To  carry  out 
this  review,  we  analyzed  the  cases  in 
the  FY  1996  MedPAR  file  that  were 
assigned  to  either  DRG  121  or  122. 
Through  a  variety  of  statistical  analyses 
of  length  of  stay  and  standardized 
charge  data,  we  assessed  the  impact  on 
resource  use  of  all  coded  secondary 
diagnoses. 

Our  analysis  of  these  secondary 
diagnosis  codes  revealed  many  cases 
now  assigned  to  DRG  122  in  which 
certain  secondary  diagnoses  are 
associated  with  resource  use 
comparable  to  cases  assigned  to  DRG 
121.  Although  many  of  these  cases 
involve  secondary  diagnoses  that  are  not 
strictly  cardiovascular  in  nature,  such  as 
diagnosis  code  category  482  (Other 
bacterial  pneumonia),  we  now  believe 
that  it  is  appropriate  to  expand  DRG  121 
to  include  such  major  complications 
when  they  are  represented  in  significant 
volume  among  the  cases  in  the  DRG. 
Continuing  to  limit  DRG  121  only  to 
cases  involving  the  existing  list  of 
cardiovascular  complications  would 
contribute  to  large  variations  in  the 
charges  and  lengths  of  stay  for  cases  in 
DRG  122. 

Therefore,  we  are  proposing  to  change 
the  title  of  DRG  121  to  “Circulatory 
Disorders  with  AMI  and  Major 
Complications,  Discharged  Alive,”  and 
to  add  the  following  diagnosis  codes  to 
the  list  of  complications  that  would 
produce  assignment  to  DRG  121  when 
present  in  conjunction  with  the  existing 
list  of  AMI  diagnoses: 
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398.91  Rheumatic  heart  failure 

416.0  Primary  pulmonary  hypertension 

430  Subarachnoid  hemorrhage 

431  Intracerebral  hemorrhage 

432.0  Nontraumatic  extradural  hemorrhage 
432.1  Subdural  hemorrhage 

432.9  Unspecified  intracranial  hemorrhage 
433.01  Occluded  basilar  artery  with 

cerebral  infarction 

433.11  Occluded  carotid  artery  with 
cerebral  infarction 

433.21  Occluded  vertebral  artery  with 
cerebral  infarction 

433.31  Occluded  multiple  and  bilateral 
artery  with  cerebral  infarction 

433.81  Occluded  specified  precerebral 
artery  with  cerebral  infarction 

433.91  Occluded  precerebral  artery  NOS 
with  cerebral  infarction 

434.00  Cerebral  thrombosis 
434.01  Cerebral  thrombosis  with  cerebral 
infarction 

434.10  Cerebral  embolism 

434.11  Cerebral  embolism  with  cerebral 
infarction 

434.90  Cerebral  artery  occlusion 

434.91  Cerebral  artery  occlusion  with 
cerebral  infarction 

436  Acute,  but  ill-defined,  cerebrovascular 
disease 

481  Pneumococcal  pneumonia 

482. xx  Other  bacterial  pneumonia  (all  4th 
and  5th  digits) 

483. x  Pneumonia  due  to  other  specified 
organism  (all  4th  digits) 

484. x  Pneumonia  in  infectious  diseases 
classified  elsewhere  (all  4th  digits) 

485  Bronchopneumonia,  organism 
unspecified 

486  Pneumonia,  organism  unspecified 
487.0  Influenza  with  pneumonia 

507.x  Pneumonitis  due  to  solids  and  liquids 
(all  4th  digits) 

518.0  Pulmonary  collapse 
518.5  Pulmonary  insufficiency  following 
trauma  and  surgery 

518.81  Respiratory  failure 
707.0  Decubitus  ulcer 

996.62  Infection  and  inflammatory  reaction 
due  to  other  vascular  device,  implant,  and 
graft 

996.72  Other  complications  due  to  other 
cardiac  device,  implant,  and  graft 

In  conjunction  with  these  proposed 
changes,  we  note  that  the  title  of  DRG 
122  would  be  revised  to  read 
“Circulatory  Disorders  with  AMI 
without  Major  Complications, 
Discharged  Alive.” 

4.  MDC  8  (Diseases  and  Disorders  of  the 
Musculoskeletal  System  and  Connective 
Tissue) 

a.  Introduction.  As  discussed  in  detail 
below,  we  are  proposing  to  create 
several  new  DRGs  in  MDC  8  effective  for 
discharges  on  or  after  October  1, 1997. 
Specifically,  we  would  replace  current 
DRGs  214  and  215  (Back  and  Neck 
Procedures)  with  the  following  new 
DRGs: 

DRG  496  Combined  Anterior/Posterior 
Spinal  Fusion 


DRG  497  Spinal  Fusion  with  CC 

DRG  498  Spinal  Fusion  without  CC 

DRG  499  Back  and  Neck  Procedures  Except 

Spinal  Fusion  with  CC 
DRG  500  Back  and  Neck  Procedures  Except 

Spinal  Fusion  without  CC 

In  addition,  we  are  proposing  to 
replace  existing  DRGs  221  and  222 
(Knee  Procedures)  with  new  DRGs  501 
and  502  (Knee  Procedures  with 
Principal  Diagnosis  of  Infection)  and 
DRG  503  (Knee  Procedures  without 
Principal  Diagnosis  of  Infection).  We 
believe  that  both  of  these  proposals 
would  improve  payment  equity  by 
increasing  the  DRG  system’s  ability  to 
capture  variations  in  resource  costs  for 
these  cases. 

b.  Back  and  Neck  Procedures. 
Currently,  hospital  inpatient  cases 
involving  back  and  neck  procedures 
generally  are  assigned  to  DRGs  214  and 
215  (assuming  a  principal  diagnosis  that 
groups  the  case  to  MDC  8).  We  have 
received  correspondence  indicating  that 
within  these  DRGs,  cases  involving 
spinal  fusion  procedures  represent  a 
distinctly  more  complex  and  resource¬ 
intensive  subset,  and  that  payment 
under  DRGs  214  and  215  is  inadequate 
to  cover  the  costs  of  treating  patients 
that  require  spinal  fusion.  Therefore,  we 
conducted  an  analysis  of  the  cases 
assigned  to  DRGs  214  and  215  using  the 
FY  1996  MedPAR  file. 

Within  our  sample,  cases  involving 
fusion  procedures  (procedure  codes 
81.00-81.09)  constituted  approximately 
35  percent  of  cases  in  DRG  214  (Back 
and  Neck  Procedures  with  CC)  and  23 
percent  of  those  in  DRG  215  (Back  and 
Neck  Procedures  without  CC).  In  DRG 
214,  the  average  standardized  charges 
for  the  fusion  cases  were  nearly  double 
the  charges  of  the  nonfusion  cases 
(approximately  $25,300  versus  $12,900). 
There  were  also  significant  differences 
in  charges  in  DRG  215;  $14,400  for 
fusion  cases  and  $8,500  for  nonfusion 
cases.  Lengths  of  stay  for  fusion  cases 
were  also  longer,  although  not 
dramatically  so;  7.1  days  for  fusion 
cases  versus  5.4  days  for  other  cases  in 
DRG  214,  and  3.8  days  versus  3.1  days 
in  DRG  215.  In  view  of  the  volume  of 
cases  involved  and  the  clear  differences 
in  resource  use,  we  concluded  that  it 
would  be  appropriate  to  create 
additional  DRGs  to  separate  spinal 
fusion  cases  from  the  other  back  and 
neck  procedures. 

Next,  we  expanded  our  analysis  to 
determine  whether  it  would  be 
appropriate  to  subdivide  the  spinal 
fusion  cases  according  to  whether  both 
anterior  and  posterior  spinal  fusion 
were  performed.  This  combination  of 
procedures,  which  involves  fusing  both 
the  front  and  rear  of  the  vertebrae. 


typically  is  performed  on  patients  who 
have  had  previous  fusions  that  have  not 
bonded  effectively  or  who  have  several 
vertebrae  that  need  extensive  fusion  on 
both  sides  of  the  spine.  As  the  table 
below  illustrates,  die  average  charges 
and  lengths  of  stay  for  the  cases 
involving  both  anterior  and  posterior 
spinal  fusion  were  markedly  greater 
than  for  the  other  spinal  fusion  cases  in 
either  DRG  214  or  215. 


Type  of  case 

Avg. 

charges 

Avg. 
length 
of  stay 
(in  days) 

Anterior  and  Pos¬ 
terior  Spinal  Fu- ' 
sion  . 

$51,200 

12.3 

DRG  214— Other 
Spinal  Fusion . 

24,300 

6.9 

DRG  21 5— Other 
Spinal  Fusion . 

14,300 

3.8 

Even  though  the  cases  in  which  both 
anterior  and  posterior  spinal  fusions 
were  performed  represented  only  about 
3  percent  of  all  spinal  fusion  cases  in 
our  sample,  we  concluded  that  the 
magnitude  of  the  differences  in  both 
average  charges  and  lengths  of  stay 
warranted  a  further  subdivision  of  the 
spinal  fusion  cases. 

Based  on  this  analysis,  we  are 
proposing  to  replace  the  two  existing 
DRGs  for  back  and  neck  procedures 
with  five  new  DRGs.  For  ease  of 
reference  and  classification,  current 
DRGs  214  and  215  would  be  made 
invalid  and  we  would  establish  new 
DRGs  496  through  500  to  contain  all  the 
cases  that  are  currently  grouped  in 
DRGs  214  and  215.  We  believe  that  the 
division  of  these  cases  into  the  new 
DRGs  would  improve  clinical  coherence 
and  provide  for  more  appropriate 
payment  for  both  spinal  fusion  cases 
and  cases  involving  other  back  and  neck 
procedures.  Discharges  would  be 
assigned  to  each  of  the  five  proposed 
DRGs  as  follows: 

DRG  496  Combined  Anterior/Posterior 
Spinal  Fusion 

DRG  496  would  include  any 
combination  of  procedure  codes  as 
follows: 

One  or  more  of  the  following  procedure 
codes — 

81.02  Other  cervical  fusion  anterior 
81.04  Dorsal/dorsulum  fusion  anterior 
81.06  Lumbar/lumbosac  fusion  anterior 
AND 

One  or  more  of  the  following  procedure 
codes — 

81.03  Other  cervical  fusion  posterior 
81.05  Dorsal/dorsulum  fusion  posterior 
81.08  Lumbar/lumbosac  fusion  posterior 
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DRGs  497  and  498  Spinal  Fusion  With 
and  Without  CC 

DRGs  497  and  498  would  include  any 
of  the  following  procedure  codes,  as 
long  as  any  combination  of  procedure 
codes  would  not  otherwise  result  in 
assignment  to  proposed  DRG  496 — 

81.00  Spinal  fusion  NOS 
81.01  Atlas-axis  fusion 
81.02  Other  cervical  fusion  anterior 
81.03  Other  cervical  fusion  posterior 
81.04  Dorsal/ dorsulum  fusion  anterior 
81.05  Dorsal/dorsulum  fusion  posterior 
81.06  Lumbar/lumbosac  fusion  anterior 
81.07  Lumbar/lumbosac  fusion  lateral 
81.08  Lumbar/lumbosac  fusion  posterior 
81.09  Refusion  of  spine 

DRGs  499  and  500  Back  and  Neck 
Procedures  Except  Spinal  Fusion  With 
and  Without  CC 

All  procedure  codes  in  current  DRGs 
214  and  215  other  than  procedure  codes 
81.00  through  81.09  would  be  assigned 
to  DRGs  499  and  500. 

c.  Knee  Procedures.  On  several 
occasions,  most  recently  in  our 
September  1, 1993  final  rule  (58  FR 
46286),  we  have  examined  cases  in  DRG 
209  (Major  Joint  and  Limb  Reattachment 
of  the  Lower'Cxtremity)  to  see  whether 
hip  replacement  cases  that  involve 
infections  or  other  complications  should 
be  classified  separately  from  the  less 
complicated  cases  in  DRG  209.  We  have 
found  that  the  average  charges  and 
lengths  of  stay  for  cases  with  principal 
diagnoses  of  infection  or  complications 
were  only  slightly  higher  than  for  all 
cases  in  DRG  209.  When  we  limited  our 
analysis  to  cases  with  a  principal 
diagnosis  of  infection,  we  found  that  the 
cases  had  significantly  higher  charges 
than  for  DRG  209  overall,  but  in  view 
of  the  small  volume  of  cases  (less  than 
0.5  percent  of  the  total  DRG  209  cases), 
we  decided  that  changes  in  the 
classification  of  cases  in  DRG  209  were 
not  warranted. 

In  recent  months,  we  have  received 
several  letters  asking  that  we  revisit  the 


issue  of  whether  DRG  refinements  are 
needed  to  address  differences  in 
resource  use  associated  with  orthopedic 
procedures  where  deep  infections  are 
present.  Our  correspondents  stated  that 
these  cases  are  extremely  resource 
intensive,  and,  because  these  complex 
cases  are  often  referred  to  specialty 
hospitals,  such  hospitals  routinely 
receive  DRG  payments  for  these  cases 
that  are  much  lower  than  the  costs 
incurred  by  the  hospital.  They  believe 
that  we  should  investigate  the 
possibility  of  creating  a  separate  DRG 
for  orthopedic  surgical  cases  that  have 
serious  infections,  specifically,  a  new 
DRG  for  cases  involving  orthopedic 
procedures  of  the  lower  extremities  or 
spine  with  a  principal  diagnosis  of  deep 
orthopedic  infection  of  the  lower 
extremity  or  spine. 

To  evaluate  this  issue,  we  analyzed 
various  classifications  of  cases  in  MDC 
8.  We  began  by  identifying  all  cases 
with  a  principal  diagnosis  indicating 
deep  orthopedic  infection  of  the  lower 
extremities  or  spine.  The  diagnosis 
codes  used  were  as  follows: 

711.05  Pyogenic  arthritis  pelvic  region  and 
thigh 

711.06  Pyogenic  arthritis  lower  leg 
711.07  Pyogenic  arthritis  ankle  and  foot 
711.08  Pyogenic  arthritis  other  specified 
sites 

730.05  Acute  osteomyelitis  pelvic  region 
and  thigh 

730.06  Acute  osteomyelitis  lower  leg 
730.07  Acute  osteomyelitis  ankle  and  foot 
730.08  Acute  osteomyelitis  other  specified 
sites 

730.15  Chronic  osteomyelitis  pelvic  region 
and  thigh 

730.16  Chronic  osteomyelitis  lower  leg 

730.17  Chronic  osteomyelitis  ankle  and  foot 

730.18  Chronic  osteomyelitis  other 
specified  sites 

730.25  Unspecified  osteomyelitis  pelvic 
region  and  thigh 

730.26  Unspecified  osteomyelitis  lower  leg 

730.27  Unspecified  osteomyelitis  ankle  and 
foot 


730.28  Unspecified  osteomyelitis  other 

specified  sites 

996.66  Infection  and  inflammatory  reaction 

due  to  internal  joint  prosthesis 

996.67  Infection  and  inflammatory  reaction 

due  to  other  internal  orthopedic  device 

For  each  of  the  DRGs  into  which  these 
cases  grouped,  we  then  compared  the 
average  standardized  charges  and 
average  length  of  stay  for  cases  with  any 
of  the  infection  diagnoses  listed  above 
with  other  cases  in  the  DRGs.  Unlike  in 
the  past,  we  did  not  limit  our  analysis 
to  DRG  209  but  examined  all  DRGs 
within  MDC  8  that  focus  on  surgical 
procedures  of  the  lower  extremities  or 
spine,  including  DRGs  209;  210,  211, 
and  212  (Hip  and  Femur  Procedures 
Except  Major  Joint);  214  and  215  (Back 
and  Neck  Procedures);  and  221  and  222 
(Knee  Procedures). 

For  the  most  part,  we  again  found  that 
these  cases  represented  only  a  very 
small  proportion  of  the  total  cases  in  the 
DRGs  in  question.  In  DRG  209,  for 
example,  cases  with  one  of  the  above 
diagnosis  codes  as  the  principal 
diagnosis  continued  to  constitute  less 
than  1  percent  of  all  cases  in  the  DRG. 
Moreover,  although  the  average 
standardized  charges  for  the  deep 
infection  cases  ($24,834)  were 
approximately  21  percent  higher  than 
the  charges  for  the  remaining  cases  in 
the  DRG  ($19,297),  the  differences  are 
well  within  one  standard  deviation  of 
the  average  charge.  Given  the  small 
volume  of  cases,  we  again  conclude  that 
changes  in  DRG  209  are  not  justified. 

The  only  DRGs  that  we  examined  in 
which  cases  with  a  principal  diagnosis 
of  deep  infection  represented  more  than 
1  percent  of  total  cases  in  our  sample 
were  DRGs  221  and  222.  As  illustrated 
in  the  chart  below,  there  are  significant 
differences  in  both  average  charges  and 
average  length  of  stay  between  infection 
cases  in  these  DRGs  and  other  cases  in 
the  DRGs. 


*  Based  on  the  10-percent  random  sample  of  the  FY  1996  MedPAR  file. 


Thus,  more  than  one-third  of  cases  in 
DRG  221  had  a  principal  diagnosis  of 
deep  infection,  the  average  length  of 
stay  for  these  cases  was  more  than  twice 


as  long  as  for  the  remaining  cases,  and 
average  charges  were  approximately  76 
percent  higher.  Similarly,  for  the  12 
percent  of  total  DRG  222  cases  with 


infection  as  the  principal  diagnosis,  the 
average  length  of  stay  was  double  that 
for  other  cases,  with  average  charges 
approximately  70  percent  higher.  Given 
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the  proportional  volume  of  cases 
involved,  and  the  significant  differences 
in  both  average  charges  and  length  of 
stay  for  infection  cases  in  these  DRGs, 
we  concluded  that  DRG  refinements  are 
appropriate. 

Based  on  this  analysis,  we  are 
proposing  to  replace  the  two  existing 
DRGs  for  knee  procedures  with  three 
new  DRGs.  Again,  for  ease  of  reference 
and  classification,  current  DRGs  221 
and  222  would  be  made  invalid  and  we 
would  establish  new  DRGs  501  through 
503  to  contain  all  the  cases  that  are 
currently  grouped  in  DRGs  221  and  222. 
Discharges  would  be  assigned  to  each  of 
the  3  proposed  DRGs  as  follows: 

DRG  501  Knee  Procedures  With 
Principal  Diagnosis  of  Infection  WithjCC 

DRG  502  Knee  Procedures  With 
Principal  Diagnosis  of  Infection  Without 
CC 

DRG  501  and  502  would  include  any 
of  the  operating  room  procedures  now 
assigned  to  DRGs  221  and  222,  when  the 
principal  diagnosis-is  any  of  the 
following: 


711.06  Pyogenic  arthritis  lower  leg 
730.06  Acute  osteomyelitis  lower  leg 
730.16  Chronic  osteomyelitis  lower  leg 
730.26  Unspecified  osteomyelitis  lower  leg 

996.66  Infection  and  inflammatory  reaction 
due  to  internal  joint  prosthesis 

996.67  Infection  and  inflammatory  reaction 
due  to  other  internal  orthopedic  device 

DRG  503  Knee  Procedures  Without 
Principal  Diagnosis  of  Infection 

DRG  503  would  include  any  of  the 
operating  room  procedures  now 
assigned  to  DRGs  221  and  222  when  the 
principal  diagnosis  is  not  listed  above 
under  DRGs  501  and  502. 

5.  MDC  11  (Diseases  and  Disorders  of 
the  Kidney  and  Urinary  Tract) 

Among  the  ICD-9-CM  coding  changes 
that  took  effect  October  1, 1995  was  the 
addition  of  new  procedure  code  59.72 
(injection  of  implant  into  urethra  or 
bladder  neck).  Although  this  procedure 
is  not  routinely  performed  in  an 
operating  room,  the  code  was  previously 
included  within  codes  classified  as 
operating  room  procedures.  Thus,  as  is 
our  practice,  we  assigned  this  procedure 


code  to  the  surgical  DRGs  to  which  the 
procedure  had  formerly  been  assigned 
as  a  non-OR  procedure  that  affects  DRG 
assignment.  Therefore,  procedure  code 
59.72  was  assigned  to  DRGs  308  and  309 
(Minor  Bladder  Procedures)  and  DRG 
356  (Female  Reproductive  System 
Reconstructive  Procedures). 

In  the  June  2, 1995  proposed  rule  (60 
FR  29209),  we  stated  that  we  would 
reevaluate  the  DRG  classification  of  this 
code  when  data  on  its  use  became 
available  for  analysis  in  2  years,  that  is, 
in  preparation  for  the  FY  1998 
rulemaking  process.  We  indicated  that 
possible  changes  would  include  moving 
the  procedure  code  to  a  different 
surgical  DRG  or  classifying  the  code  as 
a  non-OR  procedure  that  did  not  affect 
DRG  assignment. 

In  the  FY  1996  MedPAR  file,  there 
were  several  cases  with  procedure  code 
59.72  assigned  to  DRGs  308  and  309. 
The  chart  below  compares  average 
charges  and  length  of  stay  for  cases  in 
these  DRGs  with  and  without  the 
injection  procedure. 


Type  of  case 

Number  of 
cases* 

Avg.  charge 
(in  dollars) 

Avg.  length 
of  stay 
(in  days) 

DRG  308  with  procedure  59.72  . 

5 

6,978 

4.2 

DRG  308  w/out  procedure  59.72  . 

910 

13,254 

6.5 

DRG  309  with  procedure  59.72  . . 

7 

5,879 

1.4 

DRG  309  w/out  procedure  59.72  . 

311 

7,888 

2.7 

*  Based  on  the  10-percent  random  sample  of  the  FY  1996  MedPAR  file. 


As  the  table  illustrates,  cases  in  which 
injection  of  implant  into  the  urethra  or 
bladder  neck  is  the  only  relevant 
procedure  for  DRG  assignment  purposes 
constitute  a  very  small  minority  of  the 
cases  in  DRGs  308  and  309.  However, 
these  cases  have  lower  average  charges 
and  length  of  stay  than  other  cases  in 
the  DRGs.  Thus,  we  are  proposing  to 
reclassify  the  procedure  code  as  a  non- 
OR  procedure  that  does  not  affect  DRG 
assignment. 

Under  this  proposal,  cases  currently 
assigned  to  DRGs  308  and  309  because 
of  the  performance  of  an  implant 
injection  would  be  reassigned  to 
medical  DRGs  in  MDC  11.  We  believe 
that  most  of  the  cases  involved  would 
be  assigned  to  either  DRGs  320,  321,  and 
322  (Kidney  and  Urinary  Tract 
Infections)  or  DRGs  331  and  332  (Other 
Kidney  and  Urinary  Tract  Diagnoses). 
Both  of  these  sets  of  DRGs  have  average 
charges  closely  in  line  with  the  charges 
for  cases  in  which  procedure  59.72  now 
determines  DRG  assignment. 

We  note  that  this  change  would  also 
affect  DRG  356  in  MDC  13  (Diseases  and 
Disorders  of  the  Female  Reproductive 


System).  Within  the  10  percent  sample 
used  for  this  analysis,  only  2  of  the 
2,689  cases  in  DRG  356  were  assigned 
based  on  the  presence  of  procedure  code 
59.72,  and  as  in  DRGS  308  and  309, 
both  the  average  charges  and  length  of 
stay  were  lower  than  for  other  cases. 

6.  Surgical  Hierarchies 

Some  inpatient  stays  entail  multiple 
surgical  procedures,  each  one  of  which, 
occurring  by  itself,  could  result  in 
assignment  of  the  case  to  a  different 
DRG  within  the  MDC  to  which  the 
principal  diagnosis  is  assigned.  It  is, 
therefore,  necessary  to  have  a  decision 
rule  by  which  these  cases  are  assigned 
to  a  single  DRG.  The  surgical  hierarchy, 
an  ordering  of  surgical  classes  from 
most  to  least  resource  intensive, 
performs  that  function.  Its  application 
ensures  that  cases  involving  multiple 
surgical  procedures  are  assigned  to  the 
DRG  associated  with  the  most  resource- 
intensive  surgical  class. 

Because  the  relative  resource  intensity 
of  surgical  classes  can  shift  as  a  function 
of  DRG  reclassification  and 
recalibration,  we  reviewed  the  surgical 


hierarchy  of  each  MDC,  as  we  have  for 
previous  reclassifications,  to  determine 
if  the  ordering  of  classes  coincided  with 
the  intensity  of  resource  utilization,  as 
measured  by  the  same  billing  data  used 
to  compute  the  DRG  relative  weights. 

A  surgical  class  can  be  composed  of 
one  or  more  DRGs.  For  example,  in 
MDC  5,  the  surgical  class  “heart 
transplant”  consists  of  a  single  DRG 
(DRG  103)  and  the  class  “coronary 
bypass”  consists  of  two  DRGs  (DRGs 
106  and  107).  Consequently,  in  many 
cases,  the  surgical  hierarchy  has  an 
impact  on  more  than  one  DRG.  The 
methodology  for  determining  the  most 
resource-intensive  surgical  class, 
therefore,  involves  weighting  each  DRG 
for  frequency  to  determine  the  average 
resources  for  each  surgical  class.  For 
example,  assume  surgical  class  A 
includes  DRGs  1  and  2  and  surgical 
class  B  includes  DRGs  3,  4,  and  5,  and 
that  the  average  charge  of  DRG  1  is 
higher  than  that  of  DRG  3,  but  the 
average  charges  of  DRGs  4  and  5  are 
higher  than  the  average  charge  of  DRG 
2.  To  determine  whether  surgical  class 
A  should  be  higher  or  lower  than 
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surgical  class  B  in  the  surgical 
hierarchy,  we  would  weight  the  average 
charge  of  each  DRG  by  frequency  (that 
is,  by  the  number  of  cases  in  the  DRG) 
to  determine  average  resource 
consumption  for  the  surgical  class.  The 
surgical  classes  would  then  be  ordered 
from  the  class  with  the  highest  average 
resource  utilization  to  that  with  the 
lowest,  with  the  exception  of  “other  OR 
procedures”  as  discussed  below. 

This  methodology  may  occasionally 
result  in  a  case  involving  multiple 
procedures  being  assigned  to  the  lower- 
weighted  DRG  (in  the  highest,  most 
resource-intensive  surgical  class)  of  the 
available  alternatives.  However,  given 
that  the  logic  underlying  the  surgical 
hierarchy  provides  that  the  GROUPER 
searches  for  the  procedure  in  the  most 
resource-intensive  surgical  class,  which 
may  sometimes  occur  in  cases  involving 
multiple  procedures,  this  result  is 
unavoidable. 

We  note  that,  notwithstanding  the 
foregoing  discussion,  there  are  a  few 
instances  when  a  surgical  class  with  a 
lower  average  relative  weight  is  ordered 
above  a  surgical  class  with  a  higher 
average  relative  weight.  For  example, 
the  “other  OR  procedures”  surgical 
class  is  uniformly  ordered  last  in  the 
surgical  hierarchy  of  each  MDC  in 
which  it  occurs,  regardless  of  the  fact 
that  the  relative  weight  for  the  DRG  or 
DRGs  in  that  surgical  class  may  be 
higher  than  that  for  other  surgical 
classes  in  the  MDC.  The  “other  OR 
procedures”  class  is  a  group  of 
procedures  that  are  least  likely  to  be 
related  to  the  diagnoses  in  the  MDC  but 
are  occasionally  performed  on  patients 
with  these  diagnoses.  Therefore,  these 
procedures  should  only  be  considered  if 
no  other  procedure  more  closely  related 
to  the  diagnoses  in  the  MDC  has  been 
performed. 

A  second  example  occurs  when  the 
difference  between  the  average  weights 
for  two  surgical  classes  is  very  small. 

We  have  found  that  small  differences 
generally  do  not  warrant  reordering  of 
the  hierarchy  since,  by  virtue  of  the 
hierarchy  change,  the  relative  weights 
are  likely  to  shift  such  that  the  higher- 
ordered  surgical  class  has  a  lower 
average  weight  than  the  class  ordered 
below  it. 

Based  on  the  preliminary 
recalibration  of  the  DRGs,  we  are 
proposing  to  modify  the  surgical 
hierarchy  as  set  forth  below.  As  we 
stated  in  the  September  1, 1989  final 
rule  (54  FR  36457),  we  are  unable  to  test 
the  effects  of  the  proposed  revisions  to 
the  surgical  hierarchy  and  to  reflect 
these  changes  in  the  proposed  relative 
weights  due  to  the  unavailability  of 
revised  GROUPER  software  at  the  time 


this  proposed  rule  is  prepared.  Rather, 
we  simulate  most  major  classification 
changes  to  approximate  the  placement 
of  cases  under  the  proposed 
reclassification  and  then  determine  the 
average  charge  for  each  DRG.  These 
average  charges  then  serve  as  our  best 
estimate  of  relative  resource  use  for  each 
surgical  class.  We  test  the  proposed 
surgical  hierarchy  changes  after  the 
revised  GROUPER  is  received  and 
reflect  the  final  changes  in  the  DRG 
relative  weights  in  the  final  rule. 

Further,  as  discussed  below  in  section 
II.C  of  this  preamble,  we  anticipate  that 
the  final  recalibrated  weights  will  be 
somewhat  different  from  those 
proposed,  since  they  will  be  based  on 
more  complete  data.  Consequently, 
further  revision  of  the  hierarchy,  using 
the  above  principles,  may  be  necessary 
in  the  final  rule. 

We  propose  to  revise  the  surgical 
hierarchy  for  the  Pre-MDC  DRGs,  MDC 

9  (Diseases  and  Disorders  of  the  Skin, 
Subcutaneous  Tissue  and  Breast),  MDC 

10  (Endocrine,  Nutritional  and 
Metabolic  Diseases  and  Disorders),  and 
MDC  12  (Diseases  and  Disorders  of  the 
Male  Reproductive  System)  as  follows: 

•  In  the  Pre-MDC  DRGs,  we  would  reorder 
Bone  Marrow  Transplant  (DRG  481)  above 
Liver  Transplant  (DRG  480). 

•  In  MDC  9,  we  would  reorder  Perianal 
and  Pilonidal  Procedures  (DRG  267)  above 
Breast  Procedures  (DRGs  257-262). 

•  In  MDC  10,  we  would  reorder  OR 
Procedures  for  Obesity  (DRG  288)  above  Skin 
Graft  and  Wound  Debridement  (DRG  287). 

•  In  MDC  12,  we  would  reorder 
Circumcision  (DRGs  342  and  343)  above 
Transurethral  Prostatectomy  (DRGs  336  and 
337). 

7.  Refinement  of  Complications  and 
Comorbidities  List 

There  is  a  standard  list  of  diagnoses 
that  are  considered  complications  or 
comorbidities  (CCs).  We. developed  this 
list  using  physician  panels  to  include 
those  diagnoses  that,  when  present  as  a 
secondary  condition,  would  be 
considered  a  substantial  complication  or 
comorbidity. 

In  previous  years,  we  have  made 
changes  to  the  standard  list  of  CCs, 
either  by  adding  new  CCs  or  deleting 
CCs  already  on  the  list.  At  this  time,  we 
do  not  propose  to  delete  any  of  the 
diagnosis  codes  on  the  CC  list. 

In  the  September  1, 1987  final  notice 
concerning  changes  to  the  DRG 
classification  system  (52  FR  33143),  we 
modified  the  GROUPER  logic  so  that 
certain  diagnoses  included  on  the 
standard  list  of  CCs  would  not  be 
considered  a  valid  CC  in  combination 
with  a  particular  principal  diagnosis. 
Thus,  we  created  the  CC  Exclusions 
List.  We  made  these  changes  to  preclude 


coding  of  CCs  for  closely  related 
conditions,  to  preclude  duplicative 
coding  or  inconsistent  coding  from 
being  treated  as  CCs,  and  to  ensure  that 
cases  are  appropriately  classified 
between  the  complicated  and 
uncomplicated  DRGs  in  a  pair. 

In  the  May  19, 1987  proposed  notice 
concerning  changes  to  the  DRG 
classification  system  (52  FR  18877),  we 
explained  that  the  excluded  secondary 
diagnoses  were  established  using  the 
following  five  principles: 

•  Chronic  and  acute  manifestations  of  the 
same  condition  should  not  be  considered  CCs 
for  one  another  (as  subsequently  corrected  in 
the  September  1, 1987  final  notice  (52  FR 
33154)). 

•  Specific  and  nonspecific  (that  is,  not 
otherwise  specified  (NOS))  diagnosis  codes 
for  a  condition  should  not  be  considered  CCs 
for  one  another. 

•  Conditions  that  may  not  co-exist,  such  as 
partial/total,  unilateral/bilateral,  obstructed/ 
unobstructed,  and  benign/malignant,  should 
not  be  considered  CCs  for  one  another. 

•  The  same  condition  in  anatomically 
proximal  sites  should  not  be  considered  CCs 
for  one  another. 

•  Closely  related  conditions  should  not  be 
considered  CCs  for  one  another. 

The  creation  of  the  CC  Exclusions  List 
was  a  major  project  involving  hundreds 
of  codes.  The  FY  1988  revisions  were 
intended  to  be  only  a  first  step  toward 
refinement  of  the  CC  list  in  that  the 
criteria  used  for  eliminating  certain 
diagnoses  from  consideration  as  CCs 
were  intended  to  identify  only  the  most 
obvious  diagnoses  that  should  not  be 
considered  complications  or 
comorbidities  of  another  diagnosis.  For 
that  reason,  and  in  light  of  comments 
and  questions  on  the  CC  list,  we  have 
continued  to  review  the  remaining  CCs 
to  identify  additional  exclusions  and  to 
remove  diagnoses  from  the  master  list 
that  have  been  shown  not  to  meet  the 
definition  of  a  CC.  (See  the  September 
30, 1988  final  rule  for  the  revision  made 
for  the  discharges  occurring  in  FY  1989 
(53  FR  38485);  the  September  1, 1989 
final  rule  for  the  FY  1990  revision  (54 
FR  36552);  the  September  4, 1990  final 
rule  for  the  FY  1991  revision  (55  FR 
36126);  the  August  30, 1991  final  rule 
for  the  FY  1992  revision  (56  FR  43209); 
the  September  1, 1992  final  rule  for  the 
FY  1993  revision  (57  FR  39753);  the 
September  1, 1993  final  rule  for  the  FY 

1994  revisions  (58  FR  46278);  the 
September  1, 1994  final  rule  for  the  FY 

1995  revisions  (59  FR  45334);  the 
September  1, 1995  final  rule  for  the  FY 

1996  revisions  (60  FR  45782);  and  the 
August  30, 1996  final  rule  for  the  FY 

1997  revisions  (61  FR  46171). 

We  are  proposing  a  limited  revision  of 
the  CC  Exclusions  List  to  take  into 
account  the  changes  that  will  be  made 
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in  the  ICD-9-CM  diagnosis  coding 
system  effective  October  1, 1997,  as  well 
as  the  proposed  CC  changes  described 
above.  (See  section  II.B.9,  below,  for  a 
discussion  of  ICD-9-CM  changes.) 

These  proposed  changes  are  being  made 
in  accordance  with  the  principles 
established  when  we  created  the  CC 
Exclusions  List  in  1987. 

The  changes  discussed  above  have 
been  added  to  Table  6E,  Additions  to 
the  CC  Exclusions  List,  in  section  V.  of 
the  Addendum  to  this  proposed  rule. 

Tables  6E  and  6F  in  section  V.  of  the 
Addendum  to  this  proposed  rule 
contain  the  proposed  revisions  to  the  CC 
Exclusions  List  that  would  be  effective 
for  discharges  occurring  on  or  after 
October  1, 1997.  Each  table  shows  the 
principal  diagnoses  with  proposed 
changes  to  the  excluded  CCs.  Each  of 
these  principal  diagnoses  is  shown  with 
an  asterisk  and  the  additions  or 
deletions  to  the  CC  Exclusions  List  are 
provided  in  an  indented  column 
immediately  following  the  affected 
principal  diagnosis. 

CCs  that  are  added  to  the  list  are  in 
Table  6E — Additions  to  the  CC 
Exclusions  List.  Beginning  with 
discharges  on  or  after  October  1, 1997, 
the  indented  diagnoses  will  not  be 
recognized  by  the  GROUPER  as  valid 
CCs  for  the  asterisked  principal 
diagnosis. 

CCs  that  are  deleted  from  the  list  are 
in  Table  6F — Deletions  from  the  CC 
Exclusions  List.  Beginning  with 
discharges  on  or  after  October  1, 1997 
the  indented  diagnoses  will  be 
recognized  by  the  GROUPER  as  valid 
CCs  for  the  asterisked  principal 
diagnosis. 

Copies  of  the  original  CC  Exclusions 
List  applicable  to  FY  1988  can  be 
obtained  from  the  National  Technical 
Information  Service  (NT1S)  of  the 
Department  of  Commerce.  It  is  available 
in  hard  copy  for  $92.00  plus  $6.00 
shipping  and  handling  and  on 
microfiche  for  $20.50,  plus  $4.00  for 
shipping  and  handling.  A  request  for  the 
FY  1988  CC  Exclusions  List  (which 
should  include  the  identification 
accession  number,  (PB)  88-133970) 
should  be  made  to  the  following 
•  address:  National  Technical  Information 
Service;  United  States  Department  of 
Commerce;  5285  Port  Royal  Road; 
Springfield,  Virginia  22161;  or  by 
calling  (703)  487-4650. 

Users  should  be  aware  of  the  fact  that 
all  revisions  to  the  CC  Exclusions  List 
(FYs  1989, 1990, 1991, 1992, 1993, 

1994, 1995, 1996,  and  1997)  and  those 
in  Tables  6E  and  6F  of  this  document 
must  be  incorporated  into  the  list 
purchased  from  NTIS  in  order  to  obtain 
the  CC  Exclusions  List  applicable  for 


discharges  occurring  on  or  after  October 
1, 1997. 

Alternatively,  the  complete 
documentation  of  the  GROUPER  logic, 
including  the  current  CC  Exclusions 
List,  is  available  from  3M/Health 
Information  Systems  (HIS),  which, 
under  contract  with  HCFA,  is 
responsible  for  updating  and 
maintaining  the  GROUPER  program. 

The  current  DRG  Definitions  Manual, 
Version  14.0,  is  available  for  $195.00, 
which  includes  $15.00  for  shipping  and 
handling.  Version  15.0  of  this  manual, 
which  will  include  the  final  FY  1998 
DRG  changes,  will  be  available  in 
October  1997  for  $195.00.  These 
manuals  may  be  obtained  by  writing 
3M/HIS  at  the  following  address:  100 
Barnes  Road;  Wallingford,  Connecticut 
06492;  or  by  calling  (203)  949-0303. 
Please  specify  the  revision  or  revisions 
requested. 

8.  Review  of  Procedure  Codes  in  DRGs 
468,  476,  and  477 

Each  year,  we  review  cases  assigned 
to  DRG  468  (Extensive  OR  Procedure 
Unrelated  to  Principal  Diagnosis),  DRG 
476  (Prostatic  OR  Procedure  Unrelated 
to  Principal  Diagnosis),  and  DRG  477 
(Nonextensive  OR  Procedure  Unrelated 
to  Principal  Diagnosis)  in  order  to 
determine  whether  it  would  be  ' 
appropriate  to  change  the  procedures 
assigned  among  these  DRGs. 

DRGs  468,  476,  and  477  are  reserved 
for  those  cases  in  which  none  of  the  OR 
procedures  performed  is  related  to  the 
principal  diagnosis.  These  DRGs  are 
intended  to  capture  atypical  cases,  that 
is,  those  cases  not  occurring  with 
sufficient  frequency  to  represent  a 
distinct,  recognizable  clinical  group. 
DRG  476  is  assigned  to  those  discharges 
in  which  one  or  more  of  the  following 
prostatic  procedures  are  performed  and 
are  unrelated  to  the  principal  diagnosis: 

60.0  Incision  of  prostate 
60.12  Open  biopsy  of  prostate 
60.15  Biopsy  of  periprostatic  tissue 
60.18  Other  diagnostic  procedures  on 
prostate  and  periprostatic  tissue 
60.21  Transurethral  prostatectomy 
60.29  Other  transurethral  prostatectomy 
60.61  Local  excision  of  lesion  of  prostate 
60.69  Prostatectomy  NEC 

60.81  Incision  of  periprostatic  tissue 

60.82  Excision  of  periprostatic  tissue 

60.93  Repair  of  prostate 

60.94  Control  of  (postoperative)  hemorrhage 
of  prostate 

60.95  Transurethral  balloon  dilation  of  the 
prostatic  urethra 

60.99  Other  operations  on  prostate 

All  remaining  OR  procedures  are 
assigned  to  DRGs  468  and  477,  with 
DRG  477  assigned  to  those  discharges  in 
which  the  only  procedures  performed 
are  nonextensive  procedures  that  are 


unrelated  to  the  principal  diagnosis. 

The  original  list  of  the  ICD-9-CM 
procedure  codes  for  the  procedures  we 
consider  nonextensive  procedures  if 
performed  with  an  unrelated  principal 
diagnosis  was  published  in  Table  6C  in 
section  IV  of  the  Addendum  to  the 
September  30, 1988  final  rule  (53  FR 
38591).  As  part  of  the  final  rules 
published  on  September  4, 1990,  August 
30, 1991,  September  1, 1992,  September 
1, 1993,  September  1, 1994,  September 
1, 1995,  and  August  30, 1996,  we  moved 
several  other  procedures  from  DRG  468 
to  477.  (See  55  FR  36135,  56  FR  43212, 

57  FR  23625,  58  FR  46279,  59  FR  45336, 
60  FR  45783,  and  61  FR  46173, 
respectively.) 

a.  Adding  Procedure  Codes  to  MDCs. 
We  annually  conduct  a  review  of 
procedures  producing  DRG  468  or  477 
assignments  on  the  basis  of  volume  of 
cases  in  these  DRGs  with  each 
procedure.  Our  medical  consultants 
then  identify  those  procedures 
occurring  in  conjunction  with  certain 
principal  diagnoses  with  sufficient 
frequency  to  justify  adding  them  to  one 
of  the  surgical  DRGs  for  the  MDC  in 
which  the  diagnosis  falls.  Based  on  this 
year’s  review,  we  are  proposing  to  move 
procedure  code  54.92  (Removal  of 
foreign  body  from  peritoneal  cavity)  to 
MDC  11  and  assign  it  to  DRG  315  (Other 
Kidney  and  Urinary  Tract  OR 
Procedures).  We  note  that,  under  the 
current  DRGs,  when  procedure  code 
54.92  is  coded  in  addition  to  a  principal 
diagnosis  code  of  868.14  (injury  with 
open  wound  into  retroperitoneum),  the 
case  is  assigned  to  DRG  468. 

b.  Reassignment  of  Procedures  Among 
DRGs  468,  476,  and  477.  We  also 
reviewed  the  list  of  procedures  that 
produce  assignments  to  DRGs  468,  476, 
and  477  to  ascertain  if  any  of  those 
procedures  should  be  moved  from  one 
of  these  DRGs  to  another  based  on 
average  charges  and  length  of  stay. 
Generally,  we  move  only  those 
procedures  for  which  we  have  an 
adequate  number  of  discharges  to 
analyze  the  data.  Based  on  our  review 
this  year,  we  are  proposing  to  move  one 
procedure  from  DRG  468  to  DRG  477. 

In  reviewing  the  list  of  OR  procedures 
that  produce  DRG  468  assignments,  we 
analyzed  the  average  charge  and  length 
of  stay  data  for  cases  assigned  to  that 
DRG  to  identify  those  procedures  that 
are  more  similar  to  the  discharges  that  - 
currently  group  to  either  DRG  476  or 
477.  We  identified  two  procedures — 
other  surgical  occlusion  of  abdominal 
arteries  (procedure  code  38.86)  and 
other  arthrotomy  of  knee  (procedure 
code  80.16) — that  are  significantly  less 
resource  intensive  than  the  other 
procedures  assigned  to  DRG  468. 
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Therefore,  we  are  proposing  to  move 
procedure  codes  38.86  and  80.16  to  the 
list  of  procedures  that  result  in 
assignment  to  DRG  477. 

In  reviewing  the  list  of  procedures 
assigned  to  DRG  477,  we  did  not 
identify  any  procedures  that  should  be 
assigned  to  either  DRG  468  or  476. 

All  of  these  proposed  changes  would 
be  effective  with  discharges  occurring 
on  or  after  October  1, 1997. 

9.  Changes  to  the  ICD-9-CM  Coding 
System 

As  discussed  above  in  section  II.B.l  of 
this  preamble,  the  ICD-9-CM  is  a 
coding  system  that  is  used  for  the 
reporting  of  diagnoses  and  procedures 
performed  on  a  patient.  In  September 
1985,  the  ICD-9-CM  Coordination  and 
Maintenance  Committee  was  formed. 
This  is  a  Federal  interdepartmental 
committee  charged  with  the  mission  of 
maintaining  and  updating  the  ICD-9- 
CM.  That  mission  includes  approving 
coding  changes,  and  developing  errata, 
addenda,  and  other  modifications  to  the 
ICD-9-CM  to  reflect  newly  developed 
procedures  and  technologies  and  newly 
identified  diseases.  The  Committee  is 
also  responsible  for  promoting  the  use 
of  Federal  and  non-Federal  educational 
programs  and  other  communication 
techniques  with  a  view  toward 
standardizing  coding  applications  and 
upgrading  the  quality  of  the 
classification  system. 

The  Committee  is  co-chaired  by  the 
National  Center  for  Health  Statistics 
(NCHS)  and  HCFA.  The  NCHS  has  lead 
responsibility  for  the  ICD-9-CM 
diagnosis  codes  included  in  Volume  1 — 
Diseases:  Tabular  List  and  Volume  2 — 
Diseases:  Alphabetic  Index,  while 
HCFA  has  lead  responsibility  for  the 
ICD-9-CM  procedure  codes  included  in 
Volume  3 — Procedures:  Tabular  List 
and  Alphabetic  Index. 

The  Committee  encourages 
participation  in  the  above  process  by 
health-related  organizations.  In  this 
regard,  the  Committee  holds  public 
meetings  for  discussion  of  educational 
issues  and  proposed  coding  changes. 
These  meetings  provide  an  opportunity 
for  representatives  of  recognized 
organizations  in  the  coding  fields,  such 
as  the  American  Health  Information 
Management  Association  (AHIMA) 
(formerly  American  Medical  Record 
Association  (AMRA)),  the  American 
Hospital  Association  (AHA),  and 
various  physician  specialty  groups  as 
well  as  physicians,  medical  record 
administrators,  health  information 
management  professionals,  and  other 
members  of  the  public  to  contribute 
ideas  on  coding  matters.  After 
considering  the  opinions  expressed  at 


the  public  meetings  and  in  writing,  the 
Committee  formulates 
recommendations,  which  then  must  be 
approved  by  the  agencies. 

The  Committee  presented  proposals 
for  coding  changes  at  public  meetings 
held  on  June  6  and  December  5  and  6, 
1996,  and  finalized  the  coding  changes 
after  consideration  of  comments 
received  at  the  meetings  and  in  writing 
within  60  days  following  the  December 
1996  meeting.  The  initial  meeting  for 
consideration  of  coding  issues  for 
implementation  in  FY  1999  will  be  held 
on  June  6, 1997.  Copies  of  the  minutes 
of  the  June  1996  meeting  may  be 
obtained  by  writing  to  one  of  the  co- 
chairpersons  representing  NCHS  and 
HCFA.  The  minutes  of  the  December 
1996  meeting  can  be  obtained  from  the 
HCFA  Home  Page  @  http:// 
www.hcfa.gov.pubaffr.htm.  Paper 
copies  of  these  minutes  will  no  longer 
be  available  and  the  mailing  list  will  be 
discontinued.  We  encourage 
commenters  to  address  suggestions  on 
coding  issues  involving  diagnosis  codes 
to:  Donna  Pickett,  Co-Chairperson;  ICD- 
9-CM  Coordination  and  Maintenance 
Committee;  NCHS;  Room  1100;  6525 
Belcrest  Road;  Hyattsville,  Maryland 
20782.  Comments  may  be  sent  by  E-mail 
to:  dfp4@nchlla.em.cdc.gov. 

Questions  and  comments  concerning 
the  procedure  codes  should  be 
addressed  to:  Patricia  E.  Brooks,  Co- 
Chairperson;  ICD-9-CM  Coordination 
and  Maintenance  Committee;  HCFA, 
Office  of  Hospital  Policy;  Division  of 
Prospective  Payment  System;  C5-06-27; 
7500  Security  Boulevard;  Baltimore, 
Maryland  21244-1850.  Comments  may 
be  sent  by  E-mail  to:  pbrooks@hcfa.gov. 

The  ICD-9-CM  code  changes  that 
have  been  approved  will  become 
effective  October  1, 1997.  The  new  ICD- 
9-CM  codes  are  listed,  along  with  their 
proposed  DRG  classifications,  in  Tables 
6A  and  6B  (New  Diagnosis  Codes  and 
New  Procedure  Codes,  respectively)  in 
section  V.  of  the  Addendum  to  this 
proposed  rule.  As  we  stated  above,  the 
code  numbers  and  their  titles  were 
presented  for  public  comment  in  the 
ICD-9-CM  Coordination  and 
Maintenance  Committee  meetings.  Both 
oral  and  written  comments  were 
considered  before  the  codes  were 
approved.  Therefore,  we  are  soliciting 
comments  only  on  the  proposed  DRG 
classification. 

Further,  the  Committee  has  approved 
the  expansion  of  certain  ICD-9-CM 
codes  to  require  an  additional  digit  for 
valid  code  assignment.  Diagnosis  codes 
that  have  been  replaced  by  expanded 
codes,  other  codes,  or  have  been  deleted 
are  in  Table  6C  (Invalid  Diagnosis 
Codes).  These  invalid  diagnosis  codes 


will  not  be  recognized  by  the  GROUPER 
beginning  with  discharges  occurring  on 
or  after  October  1, 1997.  The 
corresponding  new  or  expanded 
diagnosis  codes  are  included  in  Table 
6A.  Revisions  to  diagnosis  code  titles 
are  in  Table  6D  (Revised  Diagnosis  Code 
Titles),  which  also  include  the  proposed 
DRG  assignments  for  these  revised  * 
codes.  For  FY  1998,  there  are  no 
procedure  codes  that  have  been 
replaced  or  deleted  nor  are  there  any 
revisions  to  procedure  code  titles. 

10.  Other  Issues — MDC  22  (Burns) 

Under  the  current  DRG  system,  burn 
cases  generally  are  assigned  to  one  of  six 
DRGs  in  MDC  22  (Burns).  These  DRGs — 
DRGs  456  through  460  and  472 — have 
been  in  place  without  change  since 
1986.  Recently,  we  have  received 
several  letters  from  representatives  of 
facilities  that  specialize  in  treating  bum 
cases  asserting  that  the  existing  DRGs  do 
not  adequately  capture  the  variation  in 
resource  use  associated  with  different 
types  of  bum  cases.  Among  these 
correspondents’  concerns  are  the 
following: 

•  In  general,  bum  centers  are 
disadvantaged  because  these  facilities 
tend  to  treat  the  most  complicated  and 
costly  bum  cases,  which  are  not  always 
adequately  defined  and  compensated 
under  the  existing  bum  DRGs.  At  the 
same  time,  less  complicated  cases  (with 
lower  costs  and  shorter  lengths  of  stay) 
in  the  same  DRGs  can  be  treated  by 
hospitals  that  do  not  specialize  in  the 
treatment  of  bum  cases.  As  a  result, 
some  bum  centers  are  experiencing  a 
net  loss  of  income  on  cases  in  each  of 
the  bum  DRGs.  In  some  cases,  this  has 
led  to  coding  decisions  that  result  in 
bum  patients  being  assigned  to  non¬ 
bum  DRGs  because  these  DRGs  result  in 
higher  payments  to  hospitals. 

•  DRG  456  (Bums,  Transferred  to 
Another  Acute  Care  Facility)  either 
should  be  revised  to  include  only  cases 
transferred  to  hospitals  with  a  bum 
center  or  should  be  eliminated.  This 
DRG  originally  was  designed  to 
encourage  transfers  of  bum  patients  to 
hospitals  with  bum  centers.  Although  it 
provides  appropriate  payment  in  these 
situations,  problems  arise  when  bum 
centers  treat  patients  with  extensive 
bums  and  then  transfer  them  to 
hospitals  closer  to  the  patients’  homes 
for  the  final  stages  of  acute  care.  Bum 
centers  might  be  severely  penalized 
financially  for  such  transfers,  even 
though  the  transfers  may  be  both  cost- 
effective  and  in  the  best  interests  of  the 
patient. 

•  DRG  472  (Extensive  Bums  with  OR 
Procedure)  does  not  capture  fully  the 
universe  of  critically  ill,  high  cost 
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patients  with  extensive  bum  injuries. 
Currently,  a  patient  must  have  a  bum  of 
at  least  50  percent  of  the  total  body 
surface  area  (or  a  third  degree  bum 
covering  at  least  10  percent  of  the  body) 
to  be  assigned  to  DRG  ^72,  which  is  by 
far  the  highest-weighted  bum  DRG. 
However,  some  patients  not  assigned  to 
this  DRG  experience  equally  high  rates 
of  mortality  and  morbidity,  with 
concomitant  high  resource  use  and  long 
lengths  of  stay.  To  address  this  problem, 
a  new  critical  care  bum  DRG  should  be 
created  that  would  define  patients  by 
age,  bum  size,  and  presence  of  co- 
.morbidities,  such  as  the  presence  of 
smoke  inhalation,  liver  or  renal  failure, 
and  others. 

To  begin  to  examine  these  assertions, 
we  have  conducted  a  preliminary 
analysis  of  cases  assigned  to  the  bum 
DRGs.  Although  the  overall  volume  of 
cases  assigned  to  the  bum  DRGs  is 
relatively  small  (a  combined  total  of 
about  5,000  Medicare  cases  in  FY  1996), 
there  is  clearly  a  large  degree  of 
heterogeneity  in  both  charges  and 
lengths  of  stay  for  bum  cases.  For 
example,  although  approximately  75 
percent  of  cases  in  DRG  456  show 
lengths  of  stay  below  the  mean  of  7.3 
days,  a  small  but  significant  group  of 
cases  have  lengths  of  stay  of  21  days  or 
more,  resulting  in  DRG  456  having  the 
largest  length  of  stay  coefficient  of 
variation  of  all  DRGs  (The  coefficient  of 
variation  is  a  statistical  measure  used  to 
evaluate  relative  dispersions  among  all 
values  in  a  set  of  data.)  Other  DRGs  in 
MDC  22  also  have  above-average 
coefficients  of  variation.  Although 
indications  of  statistical  heterogeneity 
are  not  uncommon  in  small  volume 
DRGs,  we  believe  that  a  more  in-depth 
analysis  of  the  bum  DRGs  is 
appropriate. 

Therefore,  as  part  of  our  FY  1999 
rulemaking  agenda,  we  intend  to 
conduct  a  comprehensive  review  of 
MDC  22  to  determine  whether  changes 
in  these  DRGs  can  increase  their  ability 
to  explain  the  variation  in  resource  use 
among  bum  cases.  We  welcome  public 
comments  on  this  issue,  particularly 
specific  suggestions  on  the  most 
appropriate  ways  to  categorize  related 
diagnosis  and  procedure  codes  to 
produce  DRG  groupings  that  would 
reflect  more  homogeneous  resource  use. 
We  note  that  any  suggestions  involving 
other  types  of  payment  adjustments  for 
hospitals  designated  as  bum  centers 
would  require  legislative  action.  We 
intend  to  discuss  our  findings  and,  if 
appropriate,  propose  modifications  to 
MDC  22,  in  the  FY  1999  proposed  rule. 


C.  Recalibration  of  DRG  Weights 

We  are  proposing  to  use  the  same 
basic  methodology  for  the  FY  1998 
recalibration  as  we  did  for  FY  1997.  (See 
the  August  30,  1996  final  rule  (61  FR 
46176).)  That  is,  we  would  recalibrate 
the  weights  based  on  charge  data  for 
Medicare  discharges.  However,  we 
would  use  the  most  current  charge 
information  available,  the  FY  1996 
MedPAR  file,  rather  than  the  FY  1995 
MedPAR  file.  The  MedPAR  file  is  based 
on  fully-coded  diagnostic  and  surgical 
procedure  data  for  all  Medicare 
inpatient  hospital  bills. 

The  proposed  recalibrated  DRG 
relative  weights  are  constructed  from  FY 
1996  MedPAR  data,  based  on  bills 
received  by  HCFA  through  December 
1996,  from  all  hospitals  subject  to  the 
prospective  payment  system  and  short¬ 
term  acute  care  hospitals  in  waiver 
States.  The  FY  1996  MedPAR  file 
includes  data  for  approximately  11.1 
million  Medicare  discharges.  ~ 

The  methodology  used  to  calculate 
the  proposed  DRG  relative  weights  from 
the  FY  1996  MedPAR  file  is  as  follows: 

•  To  the  extent  possible,  all  the 
claims  were  regrouped  using  the 
proposed  DRG  classification  revisions 
discussed  above  in  section  fi.B  of  this 
preamble.  As  noted  in  section  II.B.6, 
due  to  the  unavailability  of  revised 
GROUPER  software,  we  simulate  most 
major  classification  changes  to 
approximate  the  placement  of  cases 
under  the  proposed  reclassification. 
However,  there  are  some  changes  that 
cannot  be  modeled. 

•  Charges  were  standardized  to 
remove  the  effects  of  differences  in  area 
wage  levels,  indirect  medical  education 
costs,  disproportionate  share  payments, 
and,  for  hospitals  in  Alaska  and  Hawaii, 
the  applicable  cost-of-living  adjustment. 

•  The  average  standardized  charge 
per  DRG  was  calculated  by  summing  the 
standardized  charges  for  all  cases  in  the 
DRG  and  dividing  that  amount  by  the 
number  of  cases  classified  in  the  DRG. 

•  We  then  eliminated  statistical 
outliers,  using  the  same  criteria  as  was 
used  in  computing  the  current  weights. 
That  is,  all  cases  that  are  outside  of  3.0 
standard  deviations  from  the  mean  of 
the  log  distribution  of  both  the  charges 
per  case  and  the  charges  per  day  for 
each  DRG. 

•  The  average  charge  for  each  DRG 
was  then  recomputed  (excluding  the 
statistical  outliers)  and  divided  by  the 
national  average  standardized  charge 
per  case  to  determine  the  relative 
weight.  A  transfer  case  is  counted  as  a 
fraction  of  a  case  based  on  the  ratio  of 
its  length  of  stay  to  the  geometric  mean 
length  of  stay  of  the  cases  assigned  to 


the  DRG.  That  is,  a  5-day  length  of  stay 
transfer  case  assigned  to  a  DRG  with  a 
geometric  mean  length  of  stay  of  10  days 
is  counted  as  0.5  of  a  total  case. 

•  We  established  the  relative  weight 
for  heart  and  heart-lung,  liver,  and  lung 
transplants  (DRGs  103,  480,  and  495)  in 
a  manner  consistent  with  the 
methodology  for  all  other  DRGs  except 
that  the  transplant  cases  that  were  used  - 
to  establish  the  weights  were  limited  to 
those  Medicare-approved  heart,  heart- 
lung,  liver,  and  lung  transplant  centers 
that  have  cases  in  the  FY  1995  MedPAR 
file.  (Medicare  coverage  for  heart,  heart- 
lung,  liver,  and  lung  transplants  is 
limited  to  those  facilities  that  have 
received  approval  from  HCFA  as 
transplant  centers.) 

•  Acquisition  costs  for  kidney,  heart, 
heart-lung,  liver,  and  lung  transplants 
continue  to  be  paid  on  a  reasonable  cost 
basis.  Unlike  other  excluded  costs,  the 
acquisition  costs  are  concentrated  in 
specific  DRGs  (DRG  302  (Kidney 
Transplant);  DRG  103  (Heart  Transplant 
for  heart  and  heart-lung  transplants); 

DRG  480  (Liver  Transplant);  and  DRG 
495  (Lung  Transplant)).  Because  these 
costs  are  paid  separately  from  the 
prospective  payment  rate,  it  is  necessary 
to  make  an  adjustment  to  prevent  the 
relative  weights  for  these  DRGs  from 
including  the  effect  of  the  acquisition 
costs.  Therefore,  we  subtracted  the 
acquisition  charges  from  the  total 
charges  on  each  transplant  bill  that 
showed  acquisition  charges  before 
computing  the  average  charge  for  the 
DRG  and  before  eliminating  statistical 
outliers.  - 

When  we  recalibrated  the  DRG 
weights  for  previous  years,  we  set  a 
threshold  of  10  cases  as  the  minimum 
number  of  cases  required  to  compute  a 
reasonable  weight.  We  propose  to  use 
that  same  case  threshold  in  recalibrating 
the  DRG  weights  for  FY  1998.  Using  the 
FY  1996  MedPAR  data  set,  there  are  36 
DRGs  that  contain  fewer  than  10  cases. 

We  computed  the  weights  for  the  36 
low-volume  DRGs  by  adjusting  the  FY 
1997  weights  of  these  DRGs  by  the 
percentage  change  in  the  average  weight 
of  the  cases  in  the  other  DRGs. 

The  weights  developed  according  to 
the  methodology  described  above,  using 
the  proposed  DRG  classification 
changes,  result  in  an  average  case 
weight  that  is  different  from  the  average  ' 
case  weight  before  recalibration. 
Therefore,  the  new  weights  are 
normalized  by  an  adjustment  factor,  so 
that  the  average  case  weight  after 
recalibration  is  equal  to  the  average  case 
weight  before  recalibration.  This 
adjustment  is  intended  to  ensure  that 
recalibration  by  itself  neither  increases 
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nor  decreases  total  payments  under  the 
prospective  payment  system. 

Section  1886(d)(4)(C)(iii)  of  the  Act 
requires  that  beginning  with  FY  1991, 
reclassification  and  recalibration 
changes  be  made  in  a  manner  that 
assures  that  the  aggregate  payments  are 
neither  greater  than  nor  less  than  the 
aggregate  payments  that  would  have 
been  made  without  the  changes. 
Although  normalization  is  intended  to 
achieve  this  effect,  equating  the  average 
case  weight  after  recalibration  to  the 
average  case  weight  before  recalibration 
does  not  necessarily  achieve  budget 
neutrality  with  respect  to  aggregate 
payments  to  hospitals  because  payment 
to  hospitals  is  affected  by  factors  other 
than  average  case  weight.  Therefore,  as 
we  have  done  in  past  years  and  as 
discussed  in  section  II.A.4.b  of  the 
Addendum  to  this  proposed  rule,  we  are 
proposing  to  make  a  budget  neutrality 
adjustment  to  assure  that  the 
requirement  of  section  1886(d)(4)(C)(iii) 
of  the  Act  is  met. 

III.  Proposed  Changes  to  the  Hospital 
Wage  Index 

A.  Background 

Section  1886(d)(3)(E)  of  the  Act 
requires  that,  as  part  of  the  methodology 
for  determining  prospective  payments  to 
hospitals,  the  Secretary  must  adjust  the 
standardized  amounts  “for  area 
differences  in  hospital  wage  levels  by  a 
factor  (established  by  the  Secretary) 
reflecting  the  relative  hospital  wage 
level  in  the  geographic  area  of  the 
hospital  compared  to  the  national 
average  hospital  wage  level.”  In 
accordance  with  the  broad  discretion 
conferred  under  the  Act,  we  currently 
define  hospital  labor  market  areas  based 
on  the  definitions  of  Metropolitan 
Statistical  Areas  (MS As),  Primary  MSAs 
(PMSAs).,  and  New  England  County 
Metropolitan  Areas  (NECMAs)  issued  by 
the  Office  of  Management  and  Budget 
(OMB).  OMB  also  designates 
Consolidated  MSAs  (CMSAs).  A  CMSA 
is  a  metropolitan  area  with  a  population 
of  one  million  or  more,  comprised  of 
two  or  more  PMSAs  (identified  by  their 
separate  economic  and  social  character). 
For  purposes  of  the  hospital  wage  index, 
we  use  the  PMSAs  rather  than  CMSAs 
since  they  allow  a  more  precise 
breakdown  of  labor  costs.  If  a 
metropolitan  area  is  not  designated  as 
part  of  a  PMSA,  we  use  the  applicable 
MSA.  Rural  areas  are  areas  outside  a 
designated  MSA,  PMSA,  or  NECMA. 

We  note  that  effective  April  1, 1990, 
the  term  Metropolitan  Area  (MA) 
replaced  the  tenxi  Metropolitan 
Statistical  Area  (MSA)  (which  had  been 
used  since  June  30, 1983)  to  describe  the 


set  of  metropolitan  areas  comprised  of 
MSAs,  PMSAs,  and  CMSAs.  The 
terminology  was  changed  by  OMB  in 
the  March  30,  1990  Federal  Register  to 
distinguish  between  the  individual 
metropolitan  areas  known  as  MSAs  and 
the  set  of  all  metropolitan  areas  (MSAs, 
PMSAs,  and  CMSAs)  (55  FR  12154).  For 
purposes  of  the  prospective  payment 
system,  we  will  continue  to  refer  to 
these  areas  as  MSAs. 

Section  1886(d)(3)(E)  of  the  Act  also 
requires  that  the  wage  index  be  updated 
annually  beginning  October  1, 1993. 
Furthermore,  this  section  provides  that 
the  Secretary  base  the  update  on  a 
survey  of  wages  and  wage-related  costs 
of  short-term,  acute  care  hospitals.  The 
survey  should  measure,  to  the  extent 
feasible,  the  earnings  and  paid  hours  of 
employment  by  occupational  category, 
and  must  exclude  the  wages  and  wage- 
related  costs  incurred  in  furnishing 
skilled  nursing  services.  We  also  adjust 
the  wage  index,  as  discussed  below  in 
section  III.B.3,  to  take  into  account  the 
geographic  reclassification  of  hospitals 
in  accordance  with  sections 
1886(d)(8)(B)  and  1886(d)(l0)  of  the  Act. 

B.  FY  1998  Wage  Index  Update 

The  proposed  FY  1998  wage  index  in 
section  V.  of  the  Addendum  (effective 
for  hospital  discharges  occurring  on  or 
after  October  1, 1997  and  before  October 
1, 1998)  is  based  on  the  data  collected 
from  the  Medicare  cost  reports 
submitted  by  hospitals  for  cost  reporting 
periods  beginning  in  FY  1994  (the  FY 
1997  wage  index  was  based  on  FY  1993 
wage  data).  We  propose  to  use  the  same 
categories  of  data  that  were  used  in  the 
FY  1997  wage  index.  Therefore,  the 
proposed  FY  1998  wage  index  reflects 
the  following: 

•  Total  salaries  and  hours  from  short-term, 
acute  care  hospitals. 

•  Home  office  costs  and  hours. 

•  Fringe  benefits  associated  with  hospital 
and  home  office  salaries. 

•  Direct  patient  care  contract  labor  costs 
and  hours. 

•  The  exclusion  of  salaries  and  hours  for 
nonhospital  type  services  such  as  skilled 
nursing  facility  services,  home  health 
services,  or  other  subprovider  components 
that  are  not  subject  to  the  prospective 
payment  system. 

We  are  proposing  to  calculate  a 
separate  Puerto  Rico-specific  wage 
index  to  be  applied  to  the  Puerto  Rico 
standardized  amount.  This  wage  index 
will  be  calculated  in  the  same  manner 
as  the  national  wage  index  described 
below,  but  will  be  based  solely  on 
Puerto  Rico’s  data.  For  further 
explanation,  see  sections  II. B. 5  and 
III.A.6  of  the  Addendum  to  this 
proposed  rule. 


Also,  in  response  to  a  comment  in  the 
August  30, 1996  final  rule,  we 
considered  using  data  from  Worksheet 
A-8-2  for  the  purpose  of  excluding 
physician  Part  A  salaries  from  the  FY 
1998  wage  index  calculation  (61  FR 
46177).  We  stated  that  we  would 
explore  the  technical  feasibility  of  using 
the  data  from  that  worksheet.  However, 
primarily  because  the  intermediaries 
had  already  begun  reviewing  the  FY 
1994  cost  report  data  and  finalizing  the 
Worksheet  S-3  data,  we  did  not  believe 
it  would  be  appropriate  to  revise  their 
instructions  and  require  them  to  make  a 
change  to  their  procedure.  Therefore,  we 
will  wait  for  the  data  from  cost  reporting 
periods  beginning  on  or  after  October  1, 
1994,  for  which  we  revised  the 
Medicare  cost  report  to  provide  for  the 
separate  reporting  of  physician  salaries. 
As  we  have  stated  previously,  we  will 
review  and  evaluate  these  salary  cost 
data  when  considering  appropriate 
changes  to  the  FY  1999  wage  index. 

1.  Verification  of  Wage  Data  From  the 
Medicare  Cost  Report 

The  data  for  the  proposed  FY  1998 
wage  index  were  obtained  from 
Worksheet  S-3,  Part  II  of  the  Medicare 
cost  report.  The  data  file  used  to 
construct  the  proposed  wage  index 
includes  FY  1994  data  submitted  to  the 
Health  Care  Provider  Cost  Report 
Information  System  (HCRIS)  as  of  the 
end  of  January  1997.  As  in  past  years, 
we  performed  an  intensive  review  of  the 
wage  data,  mostly  through  the  use  of 
edits  designed  to  identify  aberrant  data. 

Of  the  5,197  hospitals  in  the  database, 
2,652  hospitals  had  data  elements  that 
failed  an  initial  edit.  From  mid-February 
1997  through  early  March  1997, 
intermediaries  contacted  hospitals  to 
revise  or  verify  data  elements  that 
resulted  in  the  edit  failures.  In  addition, 
intermediaries  reviewed  the  database  to 
ensure  that  no  hospitals  had  been 
inadvertently  excluded  from  the 
database.  As  a  result  of  that  review,  data 
for  two  hospitals  were  added  to  the 
database. 

Next,  to  check  any  revisions  since  the 
first  edit,  as  well  as  to  apply  additional 
edits  based  on  the  distribution  of  the 
data,  we  subjected  all  of  the  data  to  edits 
a  second  time.  As  of  March  14, 1997,  70 
hospitals  still  had  unresolved  data 
elements.  These  unresolved  data 
elements  are  included  in  the  calculation 
of  the  proposed  FY  1998  wage  index 
pending  their  resolution  before 
calculation  of  the  final  FY  1998  wage 
index.  We  have  instructed  the 
intermediaries  to  complete  their 
verification  of  questionable  data 
elements  and  to  transmit  any  changes  to 
the  wage  data  (through  HCRIS)  no  later 
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than  June  16, 1997.  We  expect  that  all 
unresolved  data  elements  will  be 
resolved  by  that  date,  and  that  the 
revised  data  will  be  reflected  in  the  final 
rule. 

2.  Computation  of  the  Wage  Index 

The  method  used  to  compute  the 
proposed  wage  index  is  as  follows: 

Step  1 — As  noted  above,  we  are 
proposing  to  base  the  FY  1998  wage 
index  on  wage  data  reported  on  the  FY 
1994  Medicare  cost  reports.  We  gathered 
data  from  each  of  the  non-Federal, 
short-term,  acute  care  hospitals  for 
which  data  were  reported  on  the 
Worksheet  S-3,  Part  II  of  the  Medicare 
cost  report  for  the  hospital's  cost 
reporting  period  beginning  on  or  after 
October  1, 1993  and  before  October  1, 
1994.  In  addition,  we  included  data 
from  a  few  hospitals  that  had  cost 
reporting  periods  beginning  in 
September  1993  and  reported  a  cost 
reporting  period  exceeding  52  weeks. 
These  data  were  included  because  no 
other  data  from  these  hospitals  would 
be  available  for  the  cost  reporting  period 
described  above,  and  particular  labor 
market  areas  might  be  affected  due  to 
the  omission  of  these  hospitals. 
However,  we  generally  describe  these 
wage  data  as  FY  1994  data. 

Step  2 — For  each  hospital,  we 
subtracted  the  excluded  salaries  (that  is, 
direct  salaries  attributable  to  skilled 
nursing  facility  services,  home  health 
services,  and  other  subprovider 
components  not  subject  to  the  • 
prospective  payment  system)  from  gross 
hospital  salaries  to  determine  net 
hospital  salaries.  To  determine  total 
salaries  plus  fringe  benefits,  we  added 
direct  patient  care  contract  labor  costs, 
hospital  fringe  benefits,  and  any  home 
office  salaries  and  fringe  benefits 
reported  by  the  hospital,  to  the  net 
hospital  salaries. 

Step  3 — For  each  hospital,  we 
adjusted  the  total  salaries  plus  fringe 
benefits  resulting  from  Step  2  to  a 
common  period  to  determine  total 
adjusted  salaries.  To  make  the  wage 
inflation  adjustment,  we  used  the 
percentage  change  in  average  hourly 
earnings  estimated  for  each  30-day 
increment  from  October  14, 1993 
through  April  15, 1995,  for  hospital 
industry  workers  from  Standard 
Industry  Classification  806,  Bureau  of 
Labor  Statistics  Employment  and 
Earnings  Bulletin.  The  annual  inflation 
rates  used  were  3.6  percent  for  FY  1993, 
2.7  percent  for  FY  1994,  and  3.3  percent 
for  FY  1995.  The  inflation  factors  used 
to  inflate  the  hospital’s  data  were  based 
on  the  midpoint  of  the  cost  reporting 
period  as  indicated  below. 


Midpoint  of  Cost  Reporting 
Period 


After 

Before 

Adjustment 

factor 

10/14/93 

11/15/93 

1.038679 

11/14/93 

12/15/93 

1.036376 

12/14/93 

01/15/94 

1.034077 

01/14/94. 

02/15/94 

1.031784 

02/14/94 

03/15/94 

1.029496 

03/14/94 

04/15/94 

1.027213 

04/14/94 

05/15/94 

1.024935 

05/14/94 

06/15/94 

1.022662 

06/14/94 

07/15/94 

1.020394 

07/14/94 

08/15/94 

1.018131 

08/14/94 

09/15/94 

1.015873 

09/14/94 

10/15/94 

1.013620 

10/14/94 

11/15/94 

1.010881 

11/14/94 

12/15/94 

1.008150 

12/14/94 

01/15/95 

1.005426 

01/14/95 

02/15/95 

1.002709 

02/14/95 

03/15/95 

1.000000 

03/14/95 

04/15/95 

0.997298 

For  example,  the  midpoint  of  a  cost 
reporting  period  beginning  January  1, 
1994  and  ending  December  31, 1994  is 
June  30, 1994.  An  inflation  adjustment 
factor  of  1.020394  would  be  applied  to 
the  wages  of  a  hospital  with  such  a  cost 
reporting  period.  In  addition,  for  the 
data  for  any  cost  reporting  period  that 
began  in  FY  1994  and  covers  a  period 
of  less  than  360  days  or  greater  than  370 
days,  we  annualized  the  data  to  reflect 
a  1-year  cost  report.  Annualization  is 
accomplished  by  dividing  the  data  by 
the  number  of  days  in  the  cost  report 
and  then  multiplying  the  results  by  365. 

Step  4 — For  each  hospital,  we 
subtracted  the  reported  excluded  hours 
from  the  gross  hospital  hours  to 
determine  net  hospital  hours.  We 
increased  the  net  hours  by  the  addition 
of  any  direct  patient  care  contract  labor 
hours  and  home  office  horns  to 
determine  total  horns. 

Step  5 — As  part  of  our  editing 
process,  we  deleted  data  for  17  hospitals 
for  which  we  lacked  sufficient 
documentation  to  verify  data  that  failed 
edits  because  the  hospitals  are  no  longer 
participating  in  the  Medicare  program 
or  are  in  bankruptcy  status.  We  retained 
the  data  for  other  hospitals  that  are  no 
longer  participating  in  the  Medicare 
program  because  these  hospitals 
reflected  the  relative  wage  levels  in  their 
labor  market  areas  during  their  FY  1994 
cost  reporting  period. 

Step  6 — Each  hospital  was  assigned  to 
its  appropriate  urban  or  rural  labor 
market  area  prior  to  any  reclassifications 
under  sections  1886(d)(8)(B)  or 
1886(d)(10)  of  the  Act.  Within  each 
urban  or  rural  labor  market  area,  we 
added  the  total  adjusted  salaries  plus 
fringe  benefits  obtained  in  Step  3  for  all 
hospitals  in  that  area  to  determine  the 


total  adjusted  salaries  plus  fringe 
benefits  for  the  labor  market  area. 

Step  7 — We  divided  the  total  adjusted 
salaries  plus  fringe  benefits  obtained  in 
Step  6  by  the  sum  of  the  total  hours 
(from  Step  4)  for  all  hospitals  in  each 
labor  market  area  to  determine  an 
average  hourly  wage  for  the  area. 

Step  8 — We  added  the  total  adjusted 
salaries  plus  fringe  benefits  obtained  in 
Step  3  for  all  hospitals  in  the  Nation  and 
then  divided  the  sum  by  the  national 
sum  of  total  hours  from  Step  4  to  arrive 
at  a  national  average  hourly  wage.  Using 
the  data  as  described  above,  the  national 
average  hourly  wage  is  $20.0804. 

Step  9 — For  each  urban  or  rural  labor 
market  area,  we  calculated  the  hospital 
wage  index  value  by  dividing  the  area 
average  hourly  wage  obtained  in  Step  7 
by  the  national  average  hourly  wage 
computed  in  Step  8. 

Step  10 — Following  the  process  set 
forth  above,  we  developed  a  separate 
Puerto  Rico-specific  wage  index  for 
purposes  of  adjusting  the  Puerto  Rico 
standardized  amounts.  We  added  the 
total  adjusted  salaries  plus  fringe 
benefits  (as  calculated  in  Step  3)  for  all 
hospitals  in  Puerto  Rico  and  divided  the 
sum  by  the  total  hours  for  Puerto  Rico 
(as  calculated  in  Step  4)  to  arrive  at  an 
overall  average  hourly  wage  of  $9.1956 
for  Puerto  Rico.  For  each  labor  market 
area  in  Puerto  Rico,  we  calculated  the 
hospital  wage  index  value  by  dividing 
the  area  average  hourly  wage  (as 
calculated  in  Step  7)  by  the  overall 
Puerto  Rico  average  hourly  wage. 

3.  Revisions  to  the  Wage  Index  Based  on 
Hospital  Redesignation 

Under  section  1886(d)(8)(B)  of  the 
Act,  hospitals  in  certain  rural  counties 
adjacent  to  one  or  more  MSAs  are 
considered  to  be  located  in  one  of  the 
adjacent  MSAs  if  certain  standards  are 
met.  Under  section  1886(d)(10)  of  the 
Act,  the  Medicare  Geographic 
Classification  Review  Board  (MGCRB) 
considers  applications  by  hospitals  for 
geographic  reclassification  for  purposes 
of  payment  under  the  prospective 
payment  system. 

The  metnodology  for  determining  the 
wage  index  values  for  redesignated 
hospitals  is  applied  jointly  to  the 
hospitals  located  in  those  rural  counties 
that  were  deemed  urban  under  section 
1886(d)(8)(B)  of  the  Act  and  those 
hospitals  that  were  reclassified  as  a 
result  of  the  MGCRB  decisions  under 
section  1886(d)(10)  of  the  Act.  Section 
1886(d)(8)(C)  of  the  Act  provides  that 
the  application  of  the  wage  index  to 
redesignated  hospitals  is  dependent  on 
the  hypothetical  impact  that  the  wage 
data  from  these  hospitals  would  have  on 
the  wage  index  value  for  the  area  to 
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which  they  have  been  redesignated. 
Therefore,  as  provided  in  section 
1886(d)(8)(C)  of  the  Act,  the  wage  index 
values  were  determined  by  considering 
the  following: 

•  If  including  the  wage  data  for  the 
redesignated  hospitals  would  reduce  the 
wage  index  value  for  the  area  to  which 
the  hospitals  are  redesignated  by  1 
percentage  point  or  less,  the  area  wage 
index  value  determined  exclusive  of  the 
wage  data  for  the  redesignated  hospitals 
applies  to  the  redesignated  hospitals. 

•  If  including  the  wage  data  for  the 
redesignated  hospitals  reduces  the  wage 
index  value  for  the  area  to  which  the 
hospitals  are  redesignated  by  more  than 
1  percentage  point,  the  hospitals  that  are 
redesignated  are  subject  to  that 
combined  wage  index  value. 

•  If  including  the  wage  data  for  the 
redesignated  hospitals  increases  the 
wage  index  value  for  the  area  to  which 
the  hospitals  are  redesignated,  both  the 
area  and  the  redesignated  hospitals 
receive  the  combined  wage  index  value. 

•  The  wage  index  value  for  a 
redesignated  rural  hospital  cannot  be 
reduced  below  the  wage  index  value  for 
the  rural  areas  of  the  State  in  which  the 
hospital  is  located. 

•  Rural  areas  whose  wage  index 
values  would  be  reduced  by  excluding 
the  wage  data  for  hospitals  that  have 
been  redesignated  to  another  area 
continue  to  have  their  wage  index 
values  calculated  as  if  no  redesignation 
had  occurred. 

•  Rural  areas  whose  wage  index 
values  increase  as  a  result  of  excluding 
the  wage  data  for  the  hospitals  that  have 
been  redesignated  to  another  area  have 
their  wage  index  values  calculated 
exclusive  of  the  wage  data  of  the 
redesignated  hospitals. 

•  The  wage  index  value  for  an  urban 
area  is  calculated  exclusive  of  the  wage 
data  for  hospitals  that  have  been 
reclassified  to  another  area.  However, 
geographic  reclassification  may  not 
reduce  the  wage  index  value  for  an 
urban  area  below  the  statewide  rural 
wage  index  value,  provided  the  urban 
area’s  wage  index  value  prior  to 
reclassification  was  greater  than  the 
statewide  rural  wage  index  value. 

•  Reclassification  of  hospitals  may 
not  result  in  the  reduction  of  the  wage 
index  value  for  any  urban  area  whose 
wage  index  value  is  below  the  statewide 
rural  wage  index  value.  This  provision 
also  applies  to  any  urban  area  that 
encompasses  an  entire  State. 

We  note  that,  except  for  those  rural 
areas  where  redesignation  would  reduce 
the  rural  wage  index  value,  and  those 
urban  areas  whose  wage  index  values 
are  already  below  the  statewide  rural 
wage  index  value  and  would  be  reduced 


by  redesignations,  the  wage  index  value 
for  each  area  is  computed  exclusive  of 
the  wage  data  for  hospitals  that  have 
been  redesignated  from  the  area  for 
purposes  of  their  wage  index.  As  a 
result,  several  urban  areas  listed  in 
Table  4a  have  no  hospitals  remaining  in 
the  area.  This  is  because  all  the 
hospitals  originally  in  these  urban  areas 
have  been  reclassified  to  another  area  by 
the  MGCRB.  These  areas  with  no 
remaining  hospitals  receive  the 
prereclassified  wage  index  value.  The 
prereclassified  wage  index  value  will 
apply  as  long  as  the  area  remains  empty. 

The  proposed  revised  wage  index 
values  for  FY  1998  are  shown  in  Tables 
4A,  4B,  4C,  and  4F  in  the  Addendum  to 
this  proposed  rule.  Hospitals  that  are 
redesignated  should  use  the  wage  index 
values  shown  in  Table  4C.  Areas  in 
Table  4C  may  have  more  than  one  wage 
index  value  because  the  wage  index 
value  for  a  redesignated  rural  hospital 
cannot  be  reduced  below  the  wage 
index  value  for  the  rural  areas  of  the 
State  in  which  the  hospital  is  located. 
When  the  wage  index  value  of  the  area 
to  which  a  rural  hospital  is  redesignated 
is  lower  than  the.  wage  index  value  for 
the  rural  areas  of  the  State  in  which  the 
rural  hospital  is  located,  the 
redesignated  rural  hospital  receives  the 
higher  wage  index  value,  that  is,  the 
wage  index  value  for  the  rural  areas  of 
the  State  in  which  it  is  located,  rather 
than  the  wage  index  value  otherwise 
applicable  to  the  redesignated  hospitals. 
Tables  4D  and  4E  list  the  average  hourly 
wage  for  each  labor  market  area,  prior  to 
the  redesignation  of  hospitals,  based  on 
the  FY  1994  wage  data.  In  addition, 

Table  3C  in  the  Addendum  to  this 
proposed  rule  includes  the  adjusted 
(inflated)  average  hourly  wage  for  each 
hospital  based  on  the  FY  1994  data.  The 
MGCRB  will  use  the  average  hourly 
wage  published  in  the  final  rule  to 
evaluate  a  hospital’s  application  for 
reclassification,  unless  that  average 
hourly  wage  is  later  revised  in 
accordance  with  the  wage  data 
correction  policy  described  in 
§412.63(s)(2).  In  such  cases,  the  MGCRB 
will  use  the  most  recent  revised  data 
used  for  purposes  of  the  hospital  wage 
index.  Hospitals  that  choose  to  apply 
before  publication  of  the  final  rule  can 
use  the  proposed  wage  data  in  applying 
to  the  MGCRB  for  wage  index 
reclassifications  that  would  be  effective 
for  FY  1999.  We  note  that  in 
adjudicating  these  wage  index 
reclassification  requests  during  FY 
1998,  the  MGCRB  will  use  the  average 
hourly  wages  for  each  hospital  and  labor 
market  area  that  are  reflected  in  the  final 
FY  1998  wage  index. 


At  the  time  this  proposed  wage  index 
was  constructed,  the  MGCRB  had 
completed  its  review.  The  proposed  FY 
1998  wage  index  values  incorporate  all 
364  hospitals  redesignated  for  purposes 
of  the  wage  index  (hospitals 
redesignated  under  section 
1886(d)(8)(B)  or  1886(d)(l0)  of  the  Act) 
for  FY  1998.  The  final  number  of 
reclassifications  may  be  different 
because  some  MGCRB  decisions  are  still 
under  review  by  the  Administrator  and 
because  some  hospitals  may  withdraw 
their  requests  for  reclassification. 

Any  changes  to  the  wage  index  that 
result  from  withdrawals  of  requests  for 
reclassification,  wage  index  corrections, 
appeals,  and  the  Administrator’s  review 
process  will  be  incorporated  into  the 
wage  index  values  published  in  the  final 
rule.  The  changes  may  affect  not  only 
the  wage  index  value  for  specific 
geographic  areas,  but  also  whether 
redesignated  hospitals  receive  the  wage 
index  value  for  the  area  to  which  they 
are  redesignated,  or  a  wage  index  value 
that  includes  the  data  for  both  the 
hospitals  already  in  the  area  and  the 
redesignated  hospitals.  Further,  the 
wage  index  value  for  the  area  from 
which  the  hospitals  are  redesignated 
may  be  affected. 

Under  §  412.273,  hospitals  that  have 
been  reclassified  by  the  MGCRB  are 
permitted  to  withdraw  their 
applications  within  45  days  of  the 
publication  of  this  Federal  Register 
document.  The  request  for  withdrawal 
of  an  application  for  reclassification  that 
would  be  effective  in  FY  1998  must  be 
received  by  the  MGCRB  by  July  17, 

1997.  A  hospital  that  requests  to 
withdraw  its  application  may  not  later 
request  that  the  MGCRB  decision  be 
reinstated. 

C.  Requests  for  Wage  Data  Corrections 

To  allow  hospitals  more  time  to 
evaluate  the  wage  data  used  to  construct 
the  proposed  FY  1998  hospital  wage 
index,  we  have  made  available  to  the 
public  a  data  file  containing  the  FY 
1994  hospital  wage  data.  In  a 
memorandum  dated  February  28, 1997, 
we  instructed  all  Medicare 
intermediaries  to  inform  the  prospective 
payment  hospitals  they  serve  that  the 
wage  data  file  would  be  available 
approximately  mid-March  1997.  The 
intermediaries  were  also  instructed  to 
advise  hospitals  of  the  alternative 
availability  of  these  data  through  the 
Internet  at  HCFA’s  home  page  (http:// 
www.hcfa.gov),  their  representative 
hospital  organizations,  or  directly  from 
HCFA  (using  order  forms  provided  by 
the  intermediary).  Additional  details  on 
ordering  this  data  file  are  discussed  in 
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section  IX.A.  of  this  preamble, 

“Requests  for  Data  from  the  Public.” 

In  addition,  as  discussed  in  section 
UI.B.3  of  this  preamble,  Table  3C  in  the 
Addendum  to  this  proposed  rule 
contains  each  hospital’s  adjusted 
average  hourly  wage  used  to  construct 
the  proposed  wage  index  values.  A 
hospital  can  verify  its  average  hourly 
wage  as  reflected  on  its  cost  report  (after 
taking  into  account  any  adjustments 
made  by  the  intermediary)  by  dividing 
the  adjusted  average  hourly  wage  in 
Table  3C  by  the  applicable  wage 
inflation  adjustment  factors  as  set  forth 
above  in  Step  3  of  the  computation  of 
the  wage  index.  An  updated  Table  3C 
(along  with  applicable  wage  inflation 
adjustment  factors)  will  be  included  in 
the  final  rule. 

We  believe  hospitals  have  had  ample 
time  to  ensure  the  accuracy  of  their  FY 
1994  wage  data.  Moreover, .the  ultimate 
responsibility  for  accurately  completing 
the  cost  report  rests  with  the  hospital, 
which  must  attest  to  the  accuracy  of  the 
data  at  the  time  the  cost  report  is  filed. 
However,  if  after  review  of  the  wage 
data  file  or  Table  3C,  a  hospital  believes 
that  its  FY  1994  wage  data  have  been 
incorrectly  reported,  the  hospital  must 
submit  corrections  along  with  complete, 
detailed  supporting  documentation  to 
its  intermediary  by  May  15, 1997.  To  be 
reflected  in  the  final  wage  index,  any 
wage  data  corrections  must  be  reviewed 
and  verified  by  the  intermediary  and 
transmitted  to  HCFA  (through  HCRIS) 
on  or  before  June  16, 1997.  These 
deadlines,  which  correspond  to  the 
deadlines  we  used  last  year  for 
developing  the  FY  1997  wage  index,  are 
necessary  to  allow  sufficient  time  to 
review  and  process  the  data  so  that  the 
final  wage  index  calculation  can  be 
completed  for  development  of  the  final 
prospective  payment  rates  to  be 
published  by  August  29, 1997.  We 
cannot  guarantee  that  corrections 
transmitted  to  HCFA  after  June  16, 1997, 
will  be  reflected  in  the  final  wage  index. 

After  reviewing  requested  changes 
submitted  by  hospitals,  intermediaries 
will  transmit  any  revised  cost  reports  to 
HCRIS  and  forward  a  copy  of  the 
revised  Worksheet  S-3,  Part  II  to  the 
hospitals.  If  requested  changes  are  not 
accepted,  fiscal  intermediaries  will 
notify  hospitals  in  writing  of  reasons 
why  the  changes  were  not  accepted. 

This  procedure  will  ensure  that 
hospitals  have  every  opportunity  to 
verify  the  data  that  will  be  used  to 
construct  their  wage  index  values.  We 
believe  that  fiscal  intermediaries  are 
generally  in  the  best  position  to  make 
evaluations  regarding  the 
appropriateness  of  a  particular  cost  and 
whether  it  should  be  included  in  the 


wage  index  data.  However,  if  a  hospital 
disagrees  with  the  intermediary’s 
resolution  of  a  requested  change,  the 
hospital  may  contact  HCFA  in  an  effort 
to  resolve  the  dispute.  We  note  that  the 
June  16  deadline  also  applies  to  these 
requested  changes,  and  we  will  not 
consider  requests  to  resolve  such 
disputes  that  are  not  received  by  June 
16. 

We  have  created  the  process 
described  above  to  resolve  all 
substantive  wage  data  correction 
disputes  before  we  finalize  the  wage 
data  for  the  FY  1998  payment  rates. 
Accordingly,  hospitals  that  do  not  meet 
the  procedural  deadlines  set  forth  above 
will  not  be  afforded  a  later  opportunity 
to  submit  wage  corrections  or  to  dispute 
the  intermediary’s  decision  with  respect 
to  requested  changes. 

We  intend  to  make  another  file 
available  in  mid-August  that  will 
contain  the  wage  data  that  will  be  used 
to  construct  the  wage  index  values  in 
the  final  rule.  As  with  the  file  made 
available  in  March  1997,  HCFA  will 
make  the  August  wage  data  file 
available  to  hospital  associations  and 
the  public.  This  August  file,  however,  is 
being  made  available  only  for  the 
limited  purpose  of  identifying  any 
potential  errors  made  by  HCFA  or  the 
intermediary  in  the  entry  of  the  final 
wage  data  that  result  from  the  process 
described  above,  not  for  the  initiation  of 
new  wage  data  correction  requests. 
Hospitals  are  encouraged  to  review  their 
hospital  wage  data  promptly  after  the 
release  of  the  second  file. 

If,  after  reviewing  the  August  file,  a 
hospital  believes  that  its  wage  data  are 
incorrect  due  to  a  fiscal  intermediary  or 
HCFA  error  in  the  entry  or  tabulation  of 
the  final  wage  data,  it  should  send  a 
letter  to  both  its  fiscal  intermediary  and 
HCFA.  The  letters  should  outline  why 
the  hospital  believes  an  error  exists  and 
provide  all  supporting  information, 
including  dates.  These  requests  must  be 
received  by  HCFA  and  the 
intermediaries  no  later  than  September 
15, 1997.  Requests  mailed  to  HCFA 
should  be  sent  to:  Health  Care  Financing 
Administration;  Office  of  Hospital 
Policy;  Attention:  Stephen  Phillips, 
Technical  Advisor;  Division  of 
Prospective  Payment  System;  C5-06-27; 
7500  Security  Boulevard;  Baltimore,  MD 
21244-1850.  Each  request  also  must  be 
sent  to  the  hospital’s  fiscal 
intermediary.  The  intermediary  will 
review  requests  upon  receipt  and 
contact  HCFA  immediately  to  discuss 
its  findings. 

After  mid- August,  we  will  make 
changes  to  the  hospital  wage  data  only 
in  those  very  limited  situations 
involving  an  error  by  the  intermediary 


or  HCFA  that  the  hospital  could  not 
have  known  about  before  its  review  of 
the  August  wage  data  file.  Specifically, 
after  that  point,  neither  the  intermediary 
nor  HCFA  will  accept  the  following 
types  of  requests  in  conjunction  with 
this  process: 

•  Requests  for  wage  data  corrections  that 
were  submitted  too  late  to  be  included  in  the 
data  transmitted  to  HCRIS  on  or  before  June 
16, 1997. 

•  Requests  for  correction  of  errors  that 
were  not,  but  could  have  been,  identified 
during  the  hospital’s  review  of  the  March 
1997  data. 

•  Requests  to  revisit  factual  determinations 
or  policy  interpretations  made  by  the 
intermediary  or  HCFA  during  the  wage  data 
correction  process. 

Verified  corrections  to  the  wage  index 
received  timely  (that  is,  by  September 
15, 1997)  will  be  effective  October  1, 
1997. 

Again,  we  believe  the  wage  data 
correction  process  described  above 
provides  hospitals  with  sufficient 
opportunity  to  bring  errors  in  their  wage 
data  to  the  intermediary’s  attention. 
Moreover,  because  hospitals  will  have 
access  to  the  wage  data  in  mid- August, 
they  will  have  the  opportunity  to  detect 
any  data  entry  or  tabulation  errors  made 
by  the  intermediary  or  HCFA  before  the 
implementation  of  the  FY  1998  wage 
index  on  October  1, 1997.  If  hospitals 
avail  themselves  of  this  opportunity,  the 
wage  index  implemented  on  October  1 
should  be  free  of  such  errors. 
Nevertheless,  in  the  unlikely  event  that 
such  errors  should  occur,  we  retain  the 
right  to  make  midyear  changes  to  the 
wage  index  under  very  limited 
circumstances. 

Specifically,  in  accordance  with 
§  412.63(s)(2),  we  may  make  midyear 
corrections  to  the  wage  index  only  in 
those  limited  circumstances  where  a 
hospital  can  show:  (1)  That  the 
intermediary  or  HCFA  made  an  error  in 
tabulating  its  data;  and  (2)  that  the 
hospital  could  not  have  known  about 
the  error,  or  did  not  have  an  opportunity 
to  correct  the  error,  before  the  beginning 
of  FY  1998  (that  is,  by  the  September  15, 
1997  deadline).  As  indicated  earlier, 
since  a  hospital  will  have  the 
opportunity  to  verify  its  data,  and  the 
intermediary  will  notify  the  hospital  of 
any  changes,  we  do  not  foresee  any 
specific  circumstances  under  which 
midyear  corrections  would  be  made. 
However,  should  a  midyear  correction 
be  necessary,  the  wage  index  change  for 
the  affected  area  will  be  effective 
prospectively  from  the  date  the 
correction  is  made. 
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D.  Modification  of  the  Process  and 
Timetable  for  Updating  the  Wage  Index 

Although  the  wage  data  correction 
process  described  above  has  proven 
successful  in  the  past  for  ensuring  that 
the  wage  data  used  each  year  to 
calculate  the  wage  indexes  are  generally 
reliable  and  accurate,  we  are  concerned 
that  there  have  been  an  excessive 
number  of  wage  data  revisions  occurring 
after  the  release  of  the  wage  data  in  mid- 
March.  Last  year,  in  developing  the  FY 
1997  wage  index,  the  wage  data  were 
revised  between  the  proposed  and  the 
final  rules  for  more  than  13  percent  of 
the  hospitals  (approximately  700  of 
5,200).  Since  hospitals  are  expected  to 
submit  complete  and  accurate  data,  and 
the  data  are  reviewed  and  edited  by  the 
intermediaries  and  HCFA,  we  believe 
that  we  should  be  making  few  revisions 
after  the  release  of  the  March  wage  data 
file.  According  to  information  received 
from  the  intermediaries,  these  late 
revisions  are  partly  due  to  the  lack  of 
responsiveness  of  hospitals  in  providing 
sufficient  information  to  the 
intermediaries  during  the  desk  reviews 
(that  is,  during  the  intermediary’s 
review  of  the  hospital's  cost  report). 

Our  analysis  of  last  year’s  wage  data 
also  shows  that,  although  the  volume  of 
revisions  was  high,  the  effect  of  the 
changes  on  the  wage  index  was 
minimal.  Of  the  368  labor  market  areas 
affected,  only  4  (1.1  percent) 
experienced  a  change  of  5  percent  or 
more  in  their  wage  index  value  and  39 
(10.6  percent)  experienced  a  change  of 
1  percent  or  more.  Thus,  the  intensity  of 
work  that  must  be  performed  in  order  to 
incorporate  these  revisions  in  the  1 
month  available  between  the  mid-June 
date  for  revision  requests  and  the  mid- 
July  date  by  which  we  must  begin 
calculation  of  the  final  wage  index  is 
not  warranted  in  light  of  the  minimal 
changes  to  the  actual  wage  index  values. 

Another  problem  with  the  current 
process  is  that  it  results  in  corrections 
to  the  final  wage  index  after  the 
September  1  final  rule  publication  and 
before  the  October  1  effective  date  of  the 
wage  index.  Immediately  following  the 
development  of  the  final  wage  index,  a 
second  wage  data  file  is  made  available 
in  mid-August  so  that  hospitals  may 
again  verify  the  accuracy  of  their  wage 
data.  If  a  hospital  detects  an  error  made 
by  the  intermediary  or  HCFA  in  the 
handling  (entry  or  transmission)  of  the 
wage  data,  the  hospital  may  request  a 
correction  (this  year,  by  September  15). 
The  corrections  are  published  in  the 
Federal  Register  after  the  October  1 
implementation  date  in  a  correction 
notice  to  the  final  rule.  We  would  prefer 
to  eliminate  the  need  to  republish 


certain  wage  index  values  after  the  final 
rule  is  in  effect. 

Finally,  hospitals  base  their 
geographic  reclassification  decisions 
(whether  or  not  to  withdraw  their 
applications)  on  the  wage  index 
published  in  the  proposed  rule. 

Although  the  FY  1997  proposed  and 
final  wage  indexes  were  quite  similar, 
we  cannot  ensure  this  will  happen  each 
year  if  increasing  numbers  of  hospitals 
delay  the  submittal  to  their 
intermediaries  of  wage  data  supporting 
documentation  until  the  May  15 
deadline.  We  believe  that  a  more 
informed  reclassification  decision  could 
be  made  if  the  proposed  wage  index 
more  closely  resembles  the  final  wage 
index.  Therefore,  we  are  proposing  to 
revise  the  wage  data  verification  process 
beginning  with  the  FY  1999  wage  index. 

1.  Proposed  Process  and  Timetable 
The  major  change  we  are  proposing  to 
the  current  process  would  be  the 
requirement  that  wage  data  revisions  be 
requested  (and  resolved)  earlier,  before 
publication  of  the  proposed  rule. 
Subsequent  corrections  would  be 
allowed  only  for  errors  in  handling  the 
data  (our  current  timetable  allows  for 
such  corrections  after  the  final  rule  is 
published).  For  example,  the  FY  1999 
wage  index  will  use  FY  1995  cost  report 
data  (that  is,  cost  reports  beginning  in 
FY  1995)  and  become  effective  October 
1, 1998.  Under  the  proposed  timetable, 
hospitals  would  be  required  to  submit 
all  requests  for  wage  data  revisions  to 
their  intermediary  by  mid-December 
1997.  This  would  provide  ample 
opportunity  for  hospitals  to  evaluate  the 
results  of  intermediaries’  desk  reviews 
and  prepare  any  requests  for 
corrections.  We  note  that  the  desk 
reviews  are  performed  on  an  ongoing 
basis  as  cost  reports  are  received  from 
hospitals  and,  for  the  FY  1995  wage 
data,  must  be  completed  prior  to  the 
mid-November  1997  deadline  for 
submitting  all  FY  1995  wage  data  to 
HCRIS. 

As  under  the  current  process,  after 
reviewing  requests  for  wage  data 
revisions  submitted  by  hospitals,  fiscal 
intermediaries  will  transmit  any  revised 
cost  report  to  HCRIS  and  forward  a  copy 
of  the  revised  Worksheet  S-3,  Part  II  to 
the  hospital.  If  requested  revisions  are 
not  accepted,  the  fiscal  intermediaries 
will  notify  the  hospital  in  writing  of 
reasons  why  the  changes  were  not 
accepted.  We  believe  that  fiscal 
intermediaries  are  generally  in  the  best 
position  to  make  evaluations  regarding 
the  appropriateness  of  a  particular  cost 
and  whether  it  should  be  included  in 
the  wage  index  data.  However,  if  a 
hospital  disagrees  with  the 


intermediary’s  resolution  of  a  requested 
change,  the  hospital  may  contact  HCFA 
in  an  effort  to  resolve  the  dispute.  All 
policy  issues  must  be  resolved  by  mid- 
January. 

The  proposed  timetable  for 
developing  the  annual  update  to  the 
wage  index  is  as  follows  (an  asterisk 
indicates  no  change  from  prior  years): 
Mid-November  * 

All  desk  reviews  for  hospital  wage 
data  are  completed  and  revised  data 
transmitted  by  intermediaries  to 
HCRIS. 

Mid-December 

Deadline  for  hospitals  to  request  wage 
data  revisions  and  provide  adequate 
documentation  to  support  the 
request. 

Mid-January 

Deadline  for  intermediaries  to  submit 
to  HCRIS  all  revisions  resulting 
from  hospitals’  requests  for 
adjustments  (as  of  mid-December) 
(and  verification  of  data  submitted 
to  HCRIS  (as  of  mid-November)). 
Early  April 

Edited  wage  data  are  available  for 
release  to  the  public. 

May  1  * 

Proposed  rule  published  with  60-day 
comment  period  and  45-day 
withdrawal  deadline  for  geographic 
reclassification. 

June  16, 1997 

Deadline  for  hospitals  to  notify  HCFA 
and  intermediary  that  wage  data  are 
incorrect  due  to  mishandling  of 
data  (that  is,  error  in  data  entry  or 
transmission)  by  intermediary  or 
HCFA. 

June  30,  1997 

Deadline  for  intermediaries  to 
transmit  all  revisions  to  HCRIS. 
September  1  * 

Publication  of  the  final  rule. 

October  1  * 

Effective  date  of  updated  wage  index. 
2.  Cost  Reporting  Timetable 

This  proposed  change  will  not 
significantly  alter  the  time  hospitals 
have  to  ensure  the  accuracy  of  their 
data.  In  developing  the  wage  index  for 
a  given  fiscal  year,  we  use  the  most 
recent,  reviewed  wage  data,  that  is, 
wage  data  from  cost  reports  that  began 
in  the  fiscal  year  4  years  earlier.  For 
example,  for  the  FY  1999  wage  index, 
we  will  use  data  from  cost  reporting 
periods  beginning  in  FY  1995.  Hospitals 
must  submit  cost  reports  to  their 
intermediaries  within  150  days  of  the 
end  of  their  cost  reporting  periods.  Once 
the  cost  report  is  received,  the 
intermediary  has  12  months  to  review 
and  settle  it. 

As  part  of  the  settlement  process,  we 
require  intermediaries  to  conduct  a  desk 
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review  of  the  wage  data.  The  desk 
review  program  for  hospital  wage  data 
targets  potentially  aberrant  data  and 
checks  the  completeness  and  accuracy 
of  the  data,  including  verifying  that 
reported  costs  are  in  conformance  with 
our  policy,  before  it  is  used  in 
calculating  the  wage  index.  The 
intermediary  checks  the  wage  data  and 
supporting  documentation  submitted  by 
the  hospital  and  contacts  the  hospital  if 
additional  information  is  needed  to 
verify  the  accuracy  of  the  data.  When  it 
is  necessary  for  the  intermediary  to 
adjust  a  hospital’s  wage  data,  the 
intermediary  notifies  the  hospital  in 
writing  of  the  change  to  the  cost  report 
and  hospitals  then  have  the  opportunity 
to  request  adjustments.  This  would 
continue  to  be  the  case. 

Since  intermediaries  must  settle  cost 
reports  within  12  months  of  their 
receipt,  most  of  the  cost  reports  are 
settled  by  the  time  we  compile  the  data 
to  calculate  the  wage  index.  We  note, 
however,  that  the  annual  update  of  the 
wage  index  is  not  tied  directly  to  the 
cost  report  settlement  process  since 
extensions  or  reopenings  of  settled  cost 
reports  may  be  granted. 

The  following  is  an  illustration  of  the 
process  for  settling  a  typical  cost  report 
beginning  in  FY  1995.  Of  course, 
hospitals’  cost  reporting  periods  may 
begin  at  any  time  during  the  year. 
January  1, 1995 

Cost  reporting  period  begins. 
December  31, 1995 

Cost  reporting  period  ends. 

May  31, 1996 

Cost  report  must  be  submitted  by  the 
hospital  to  the  intermediary. 

July  31,  1996 

Cost  report  must  be  transmitted  by  the 
intermediary  to  HCRIS. 

May  31, 1997 

Cost  report  must  be  settled  by  the 
intermediary.  (Desk  review  of 
hospital  wage  data  is  performed  on 
an  ongoing  basis  by  the 
intermediary  before  the  cost  report 
is  settled.) 

July  31, 1997 

Settled  cost  report  must  be 
transmitted  by  the  intermediary  to 
HCRIS. 

3.  Impact  of  the  Proposed  Revised 
Timetable  for  Finalizing  Wage  Data 

The  most  significant  change  from  our 
current  process  is  that  we  would  no 
longer  release  a  preliminary  wage  data 
file  prior  to  hospitals’  final  opportunity 
to  request  corrections.  We  would 
instead  release  a  single  data  file  in  early 
April  for  the  limited  purpose  of 
identifying  errors  made  by  the 
intermediaries  or  HCFA  in  handling  the 
data.  We  no  longer  believe  that  the 


benefit  of  releasing  the  preliminary  data 
file  outweighs  the  disadvantages  in 
terms  of  increased  workload  for  the 
intermediaries.  Under  the  current 
process,  intermediaries  are  required  to 
verify  the  inclusion  and  accuracy  of  all 
hospitals’  wage  data  twice  during  the 
wage  index  development.  Verification  is 
done  in  December  and  in  July  before  the 
wage  data  public  use  files  are  released 
in  mid-March  and  mid-August. 

Therefore,  hospitals  would  no  longer 
have  until  mid-May  to  request  wage 
data  revisions.  Instead,  hospitals  would 
have  to  request  revisions  and  provide 
supporting  documentation  by  mid- 
December  of  the  previous  year,  and  all 
policy  issues  would  have  to  be  resolved 
by  mid-January.  We  believe  this 
proposed  timetable  for  finalizing  the 
wage  data  used  in  the  hospital  wage 
index  gives  hospitals  ample  opportunity 
to  ensure  the  accuracy  of  the  data  and 
at  the  same  time  addresses  the  concerns 
we  have  discussed  (the  number  of 
revisions,  the  necessity  of  making 
numerous  corrections  after  the  final 
rule,  and  the  differences  between  the 
proposed  and  final  wage  indexes). 
Moreover,  we  do  not  believe  the 
timetable  change  would  impose  any 
increased  burden.  Hospitals  are  required 
to  certify  the  completeness  and  the 
accuracy  of  the  wage  data  when  they 
submit  their  cost  reports,  and  the 
intermediaries  complete  desk  reviews 
before  we  begin  to  develop  the  wage 
index  for  a  given  year.  Hospitals  would 
still  have  an  opportunity  to  request 
revisions  to  the  cost  report  data. 
Although  those  requests  would  have  to 
be  made  earlier,  hospitals  would 
continue  to  have  ample  time  to  request 
appropriate  revisions  given  the 
timetable  for  cost  report  submission  and 
review. 

We  believe  the  proposed  timetable  is 
a  logical  step  in  the  evolution  of  the 
process  for  compiling  the  wage  data 
used  to  calculate  the  hospital  wage 
index.  For  a  number  of  years,  the 
hospital  wage  index  was  based  on  a 
wage  survey  that  was  not  updated  every 
year.  Applicable  policies  permitted 
hospitals  to  request  and  receive  mid¬ 
year  corrections  to  the  data  on  the  wage 
survey.  Beginning  with  FY  1994 
(beginning  on  October  1, 1993),  we  used 
wage  data  submitted  by  hospitals  on 
Worksheet  S-3,  Part  II  of  the  hospital 
cost  report,  and  we  update  the  wage 
data  every  year.  We  revised  our  wage 
data  process  accordingly — we  stopped 
making  mid-year  corrections  to  the  wage 
data,  and  instead  attempted  to  finalize 
the  wage  data  by  the  final  rule. 

The  proposea  timetable  would 
shorten  the  time  for  revisions  somewhat 
further,  in  order  to  finalize  wage  data  as 


much  as  possible  before  publication  of 
the  proposed  rule.  Because  we  have 
used  cost  report  data  for  5  years  now, 
hospitals  should  be  well  aware  of  the 
importance  of  submitting  accurate  wage 
data  on  the  worksheet  S-3,  Part  II.  And 
as  intermediaries  and  hospitals  have 
become  increasingly  familiar  with  the 
data  collection  and  verification  process, 
handling  the  data  has  become  more 
routine  and  streamlined.  For  instance, 
over  the  past  year,  we  have  greatly 
improved  the  overall  efficiency  of  our 
communications  with  the 
intermediaries  through  greater  reliance 
on  electronic  transmission  of  wage  data. 
In  short,  then,  there  should  be  less  need 
for  revising  wage  data  after  desk 
reviews,  and  we  believe  it  is  reasonable 
and  appropriate  to  revise  the  timetable 
for  requesting  and  resolving  wage  data 
revisions. 

We  would  continue  to  make  midyear 
corrections  to  the  wage  index  in 
accordance  with  §  412.63(s)(2),  in  those 
limited  circumstances  where  a  hospital 
can  show:  (1)  That  the  intermediary  or 
HCFA  made  an  error  in  tabulating  its 
data;  and  (2)  that  the  hospital  could  not 
have  known  about  the  error,  or  did  not 
have  an  opportunity  to  correct  the  error, 
before  the  beginning  of  the  fiscal  year. 
Although  we  do  not  anticipate  that  such 
situations  would  arise,  this  regulatory 
authority  would  remain  unchanged. 

E.  Proposed  Wage  Index  Workgroup 

We  are  concerned  that  the  rapid  and 
dramatic  changes  occurring  in  hospitals’ 
operating  environments,  combined  with 
the  current  time  lag  in  the  data  used  to 
construct  the  wage  index,  is  leading  to 
a  situation  where  the  wage  index  may 
be  becoming  less  representative  of 
hospitals’  current  labor  costs.  Hospitals’ 
increasing  reliance  on  contract  labor  for 
a  broadening  array  of  functions,  hospital 
mergers  and  the  development  of 
integrated  delivery  systems,  and  the 
probable  expansion  of  the  prospective 
payment  system  to  other  sites  of  care  are 
factors  that  indicate  a  need  for  a 
concerted  effort  to  ensure  that  the  data 
required  for  calculating  the  wage  index 
are  available  and  reliable.  Furthermore, 
despite  the  improvements  that  resulted 
from  the  work  of  the  special  Medicare 
Technical  Advisory  Group  (MTAG) 
several  years  ago,  technical  questions 
about  the  treatment  of  certain  types  of 
labor  costs  continue  to  arise. 

For  these  reasons,  we  believe  there  is 
a  need  for  an  ongoing  workgroup  to 
address  wage  index  related  issues 
periodically.  We  are  interested  in 
receiving  input  from  representatives  of 
the  hospital  industry  (and  other 
provider  types  interested  in  the 
collection  of  wage  data)  regarding  the 
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need  for  such  a  workgroup  and  their 
willingness  to  participate.  We  are  also 
seeking  public  input  regarding  the 
structure  and  scope  of  such  a 
workgroup.  In  particular,  we  welcome 
comments  on  whether  the  workgroup 
should  be  formally  established  (for 
example,  a  special  MTAG),  encompass 
other  provider  types,  or  operate  on  an 
ongoing  basis.  We  will  respond  to 
comments  we  receive  on  this  issue  in 
the  final  rule. 

IV.  Revising  the  Hospital  Operating 
Market  Baskets 

A.  General  Discussion 

We  use  a  hospital  input  price  index 
(that  is,  the  hospital  “market  basket”)  to 
develop  the  inflation  component  update 
factors  for  operating  costs.  Although 
“market  basket”  technically  describes 
the  mix  of  goods  and  services  used  to 
produce  hospital  care,  this  term  is  also 
commonly  used  to  denote  the  input 
price  index  (that  is,  cost  category 
weights  and  price  proxies  combined) 
derived  from  that  market  basket. 
Accordingly,  the  term  “market  basket” 
as  used  in  this  document  refers  to  the 
hospital  input  price  index. 

The  terms  rebasing  and  revising, 
although  often  used  interchangeably, 
actually  denote  different  activities. 
Rebasing  moves  the  base  year  for  the 
structure  of  costs  of  an  input  price  index 
(for  example,  moving  the  base  year  cost 
structure  from  FY  1987  to  FY  1992). 
Revising  means  changing  data  sources, 
cost  categories,  or  price  proxies  used  in 
the  input  price  index  for  a  given  base 
year.  In  the  August  30, 1996  final  rule, 
effective  for  FY  1997,  we  both  rebased 
and  revised  the  hospital  operating 
market  baskets  (61  FR  46186). 

B.  Revising  the  Hospital  Market  Basket 

We  propose  this  year  to  use  a  revised 
hospital  market  basket  in  developing  the 
FY  1998  update  factor  for  the  operating 
prospective  payment  rates.  In  the 


August  30, 1996  final  rule,  we  discussed 
the  possibility  of  revising  the  market 
basket  when  additional  data  became 
available  (61  FR  46187).  Consistent  with 
that  discussion,  we  propose  to  use  a 
revised  market  basket  which  would  still 
have  a  base  year  of  FY  1992,  but  would 
incorporate  additional  data,  specifically 
the  Asset  and  Expenditure  Survey,  1992 
Census  of  Service  Industries,  by  the 
Bureau  of  the  Census,  Economics  and 
Statistics  Administration,  U.S. 
Department  of  Commerce,  which  did 
not  become  available  until  after  the  FY 
1997  final  rule  was  published.  (For 
further  discussion  of  the  differences 
between  the  proposed  revised  market 
basket  and  the  current  market  basket, 
see  Appendix  C  of  this  proposed  rule.) 

In  the  current  market  DasKet,  data  for 
four  major  expense  categories  (wages 
and  salaries,  employee  benefits, 
pharmaceuticals,  and  a  residual 
category)  are  from  Medicare  hospital 
cost  reports  for  periods  beginning  in  FY 
1992  (that  is,  periods  beginning  on  or 
after  October  1, 1991  and  before  October 
1, 1992).  These  cost  reports,  which  we 
refer  to  as  PPS-9  cost  reports  (the  9th 
year  of  PPS),  are  reported  in  the  Health 
Care  Provider  Cost  Report  Information 
System  (HCRIS).  In  the  proposed 
hospital  market  basket,  we  still  use  the 
cost  report  data,  and  categories  and 
weights  are  unchanged  from  the  current 
market  basket.  Within  the  residual 
category,  the  categories  and  weights  for 
nonmedical  professional  fees  and 
professional  liability  insurance  are  also 
unchanged.  (For  a  detailed  discussion  of 
the  determination  of  weights,  see  the 
August  30, 1996  final  rule  (61  FR 
46187)). 

Table  1  shows  a  comparison  of  the 
current  and  the  proposed  revised 
operating  market  basket  cost  categories, 
weights,  and  price  proxies.  For  the 
proposed  market  basket,  weights  for  the 
“Utilities”  and  “All  Other”  cost 
categories,  as  well  as  most 
subcategories,  were  derived  using  the 


Asset  and  Expenditure  Survey, 
published  by  the  Bureau  of  the  Census, 
Economics  and  Statistics 
Administration,  U.S.  Department  of 
Commerce,  in  conjunction  with  the 
latest  available  (1987)  Input-Output 
Table,  produced  by  the  Bureau  of 
Economic  Analysis  (BEA),  U.S. 
Department  of  Commerce.  The  1987 
input-output  cost  shares,  aged  to  1992 
using  historical  price  changes  between 
1987  and  1992  for  each  category,  were 
allocated  to  be  consistent  with  the 
newly  available  1992  asset  and 
expenditure  data. 

The  resulting  combined  data  were 
allocated  to  be  consistent  with  the  1992 
hospital  cost  report  data.  Revised 
relative  weights  for  the  base  year  were 
then  calculated  for  various  expenditure 
categories.  This  work  resulted  in  the 
identification  of  22  separate  cost 
categories  in  the  revised  market  basket. 
Four  categories  previously  separate 
were  combined  with  existing  categories. 
Specifically,  Business  Services,  and 
Computer  and  Data  Processing  Services 
were  combined  with  All  Other  Labor- 
Intensive  Services.  Transportation 
Services  was  combined  with  All  Other 
Nonlabor-Intensive  Services,  and  the 
Fuel,  Oil,  Coal  etc.  category  was  split 
between  Fuels  (nonhighway)  and 
Miscellaneous  Products.  We  combined 
these  categories  so  that  the  market 
basket  would  conform  more  closely 
with  the  1992  Asset  and  Expenditure 
Survey.  Detailed  descriptions  of  each  of 
the  four  categories  and  their  respective 
price  proxies  can  be  found  in  the 
August  30, 1996  final  rule  (61  FR 
46323).  Changing  the  structure  of  the 
market  basket  using  the  1992  Asset  and 
Expenditure  Survey  allows  for  a  more 
accurate  reflection  of  the  cost  structures 
faced  by  hospitals.  When  the  Bureau  of 
the  Census  or  the  BEA  improves 
methodologies  for  the  collection  and 
categorization  of  data,  it  is  likely  the 
weights  will  also  change. 


Table  1  .—Comparison  of  Current  1992-Based  Prospective  Payment  Hospital  Market  Basket  With  Proposed 
Revised  1992-Based  Prospective  Payment  Hospital  Market  Basket 


Expense  categories 

Price  proxy 

Current 
1992-based 
excluded 
market 
basket 1 

Proposed 

revised 

1992-based 

excluded 

market 

basket 

1 .  Compensation  . 

61.390 

50.244 

11.146 

2.127 

2.470 

1.349 

1.015 

0.106 

61.390 

50.244 

11.146 

2.127 

1.542 

0.927 

0.369 

0.246 

A.  Wages  and  Salaries  . 

B.  Employee  Benefits . 

HCFA  Occupational  Wage  Index . 

HCFA  Occupational  Benefits  Index  . 

2.  Nonmedical  Professional  Fees  . . 

ECl-Compensation  for  Professional,  Specialty,  and 
Technical. 

3.  Utilities  . 

A  Electricity . 

PPI  Commercial  Electric  Power 

B.  Fuels  (Nonhighway) . 

PPI  Commercial  Natural  Gas  . 

C.  Water  and  Sewerage . 

CPI-U  Water  and  Sewerage  Maintenance  . 
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Table  1  .—Comparison  of  Current  1992-Based  Prospective  Payment  Hospital  Market  Basket  With  Proposed 


Revised  1992-Based  Prospective  Payment  Hospital  Market  Basket— Continued 


Expense  categories 


4.  Professional  Liability  Insurance . 

5.  All  Other  Expenses  . 

A.  All  Other  Products  . 

(1)  Pharmaceuticals . . 

(2)  Food . 

(a)  Direct  Purchase  .; . . 

(b)  Contract  Service . . 

(3)  Chemicals . 

(4)  Medical  Instruments  . 

(5)  Photographic  Supplies . 

(6)  Rubber  and  Plastics . 

(7)  Paper  Products . 

(8)  Apparel  . 

(9)  Machinery  and  Equipment  .... 

(10)  Miscellaneous  Products . 

B.  All  Other  Services . 

(1)  Postage . 

(2)  Telephone  Services . 

(3)  All  Other:  Labor  Intensive . 

(4)  All  Other:  Nonlabor  Intensive 

Total  . 


Price  proxy 


HCFA  Professional  Liability  Insurance  Premium  Index  ... 


PPI  Ethical  (Prescription)  Drugs 


PPI  Processed  Foods  and  Feeds . . 

CPI  Food  Away  From  Home  . 

PPI  Industrial  Chemicals . 

PPI  Medical  Instruments  .and  Equipment . 

PPI  Photographic  Supplies . . . 

PPI  Rubber  and  Plastic  Products . 

PPI  Converter  'aper  and  Paperboard  Products 

PPI  Apparel . 

PPI  Machinery  and  Equipment . 

PPI  Finished  Goods . 


CPI-U  Postage  . 

CPMJ  Telephone  Sen/ices  . 

ECI  Compensation  for  Private  Service  Occupations 
CPI-U  All  Items  . 


Current 

1992-based 

excluded 

market 

basket1 


Proposed 

revised 

1992-based 

excluded 

market 

basket 


1.189 

1.189 

32.825 

33.752 

24.033 

24.825 

4.162 

4.162 

3.459 

3.386 

2,363 

2.314 

1.096 

1.072 

3.795 

3.666 

3.128 

3.080 

0.399 

0.391 

4.868 

4.750 

2.062 

2.078 

0.875 

0.869 

0.211 

0.207 

1.074 

2.236 

8.792 

8.927 

0.272 

0.272 

0.531 

0.581 

7.457 

7.277 

0.532 

0.796 

100.000 

100.000 

Note:  Due  to  rounding,  weights  may  not  sum  to  total. 

1  Expense  categories  based  on  proposed  1992-based  hospital  market  basket  for  comparison  purposes. 


In  calculating  payments  to  hospitals, 
the  labor-related  portion  of  the 
standardized  amounts  is  adjusted  by  the 
hospital  wage  index.  As  discussed  in 
the  August  30, 1996  final  rule  (61  FR 
46189),  for  purposes  of  determining  the 
labor-related  portion  of  the  standardized 
amounts,  we  sum  the  percentages  of  the 
labor-related  items  (that  is,  wages  and 
salaries,  employee  benefits,  professional 
fees,  business  services,  computer  and 
data  processing  services,  postage,  and 
all  other  labor-intensive  services)  in  the 
operating  hospital  market  basket. 
Effective  for  FY  1997,  this  summation 
resulted  in  a  labor-related  portion  of  the 
hospital  market  basket  of  71.246 
percent,  and  a  nonlabor-related  portion 
of  28.754  percent.  Thus,  since  October 
1, 1996,  we  have  considered  71.2 
percent  of  operating  costs  to  be  labor- 
related  for  purposes  of  the  prospective 
payment  system  (we  rounded  to  the 
nearest  tenth). 

In  connection  with  the  revisions  to 
the  hospital  market  basket,  we  have 
reestimated  the  labor-related  share  of 
the  standardized  amounts.  Based  on  the 
relative  weights  described  in  Table  2, 
the  labor-related  portion  (wages  and 
salaries,  employee  benefits,  professional 
fees,  postage,  and  all  other  labor- 
intensive  services)  is  71.066  percent, 
and  the  nonlabor-related  portion  is 
*  28.934  percent.  Accordingly,  effective 
with  discharges  occurring  on  or  after 
October  1, 1997,  we  are  proposing  to 


revise  the  labor-related  and  nonlabor- 
related  shares  of  the  large  urban  and 
other  areas’  standardized  amounts  used 
to  establish  the  prospective  payment 
rates  to  71.1  and  28.9,  respectively.  The 
amounts  in  Table  2  reflect  the  revised 
labor-related  and  nonlabor-related 
portions.  We  note  that  the  labor-related 
portions  of  the  rates  published  in  Table 
2  have  remained  approximately  the 
same.  The  labor-related  portion  has 
decreased  from  71.246  percent  to  71.066 
percent. 

Table  2.— Labor-Related  Share  of 
Proposed  1992-Based  Prospec¬ 
tive  Payment  Hospital  Market 
Basket 


Cost  category 

Weight 

Wages  and  salaries . 

50.244 

Employee  benefits  . . 

11.146 

Professional  fees  . 

2.127 

Postal  services . 

0.272 

All  other  labor  intensive . 

7.277 

Total  labor-related  . 

71.066 

Total  nonlabor-related  . 

28.934 

C.  Selection  of  Price  Proxies 

Only  four  categories  that  are  part  of 
the  current  hospital  market  basket  do 
not  appear  in  the  proposed  revised 
hospital  market  basket.  Of  the  22 
categories  that  are  part  of  both  the 
current  and  the  proposed  revised  market 


baskets,  only  the  weights  might  differ. 
The  wage  and  price  proxies  selected  for 
these  cost  categories  are  the  same  as 
those  selected  last  year.  A  description 
and  discussion  of  each  price  proxy  are 
set  forth  in  the  August  30, 1996  final 
rule  (61  FR  46324).  The  price  proxies 
are  shown  in  Table  1,  above.  The 
makeup  of  the  HCFA  Blended 
Occupational  Wage  Index  and  the  HCFA 
Blended  Occupational  Benefits  Index 
used  as  proxies  for  Wages  and  Salaries 
and  Employee  Benefits,  respectively, 
remain  the  same  as  last  year.  (See  61  FR 
27463.) 

To  examine  the  impact  of  the  changes 
to  the  weights  and  the  reduction  of  the 
number  of  cost  categories,  we  developed 
a  comparison  for  the  period  FY  1994 
through  FY  1999.  Using  historical  data 
for  FY  1994  through  FY  1996,  and 
forecasts  for  FY  1997  through  FY  1999 
for  the  prospective  payment  market 
basket,  we  compared  the  percentage 
changes  for  the  current  and  the 
proposed  revised  market  baskets. 
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Table  3.— Comparison  of  the  Pro¬ 
posed  Prospective  Payment 
Hospital  Market  Basket  and  the 
Current  Prospective  Payment 
Hospital  Market  Basket  Per¬ 
cent  Change,  FY  1994-1999 


Federal  fiscal 
year 

Current 

hos¬ 

pital 

market 

basket 

Pro¬ 

posed 

hos¬ 

pital 

market 

basket 

Dif¬ 

ference 

Historical: 

1994  . 

2.6 

2.6 

0.0 

1995  . 

3.2 

3  2 

0.0 

1996  . 

2.5 

2.4 

-0.1 

Forecasted: 

1997  . 

2.4 

2.3 

-0.1 

1998  . 

2.7 

2.8 

0.1 

1999  . 

3.0 

2.9 

-0.1 

Historical  Aver¬ 
age: 

1994-1996  . 

2.8 

2.7 

-0.1 

Table  3.— Comparison  of  the  Pro¬ 
posed  Prospective  Payment 
Hospital  Market  Basket  and  the 
Current  Prospective  Payment 
Hospital  Market  Basket  Per¬ 
cent  Change,  FY  1994-1999— 
Continued 


Federal  fiscal 
year 

Current 

hos¬ 

pital 

market 

basket 

Pro¬ 

posed 

hos¬ 

pital 

market 

basket 

Dif¬ 

ference 

Forecasted  Aver- 

age: 

1997-1999  . 

2.7 

2.7 

0.0 

Note  that  the  historical  average  rate  of 
growth  for  1994  through  1996  for  the 
improved  proposed  revised  prospective 
payment  hospital  market  basket  is 
almost  equal  to  that  of  the  current 
market  basket.  The  0.1  percentage  point 


difference  is  less  them  the  +/-0.25 
percent  threshold  for  corrections  for 
forecast  error.  The  forecasted  average 
rate  of  growth  for  1997  through  1999  for 
the  revised  market  basket  is  equal  to 
that  of  the  current  market  basket. 

D.  Separate  Market  Basket  for  Hospitals 
and  Hospital  Units  Excluded  From  the 
Prospective  Payment  System 

As  in  the  prospective  payment 
hospital  market  basket,  weights  for  the 
six  main  cost  categories  contained  in  the 
excluded  hospital  market  basket  (that  is, 
weights  for  wages  and  salaries, 
employee  benefits,  professional  fees, 
malpractice  insurance,  pharmaceuticals, 
and  the  residual  category)  remain  the 
same.  Only  the  weights  for  “Utilities” 
and  the  categories  within  “All  Other” 
have  been  revised.  Table  4  below  shows 
weights  for  the  current  and  proposed 
excluded  hospital  market  basket. 


Table  4.— Comparison  of  Current  1992-Based  Excluded  Hospital  Market  Basket  With  Proposed  Revised 

1  992-Based  Excluded  Hospital  Market  Basket 


Expense  categories 


1.  Compensation  . 

A.  Wages  and  Salaries  . 

B.  Employee  Benefits . 

2.  Nonmedical  Professional  Fees  . 

3.  Utilities . 

A  Electricity . 

B.  Fuels  (Nonhighway) . . . 

C.  Water  and  Sewerage . 

4.  Professional  Liability  Insurance . 

5.  All  Other  Expenses  . 

A  All  Other  Products  . 

(1)  Pharmaceuticals  . 

(2)  Food . . 

(a)  Direct  Purchase . 

(b)  Contract  Service . 

(3)  Chemicals . 

(4)  Medical  Instruments  . 

(5)  Photographic  Supplies . 

(6)  Rubber  and  Plastics  . 

(7)  Paper  Products . 

(8)  Apparel  . 

(9)  Machinery  and  Equipment . 

(10)  Miscellaneous  Products . 

B.  All  Other  Services . . 

(1)  Postage . . 

(2)  Telephone  Services . . 

(3)  All  Other:  Labor  Intensive . . 

(4)  All  Other:  Nonlabor  Intensive  _ _ 

Total _ 


Price  proxy 

Current 

1992-based 

excluded 

market 

basket' 

Proposed 

revised 

1992-based 

excluded 

market 

basket 

63.721 

63.721 

HCFA  Occupational  Wage  Index . 

52.152 

52.152 

HCFA  Occupational  Benefits  Index  . 

11.569 

11.569 

ECl-Compensation  for  Professional,  Specialty,  and 

2.098 

2.098 

Technical. 

2.557 

1.675 

WPI  Commercial  Electric  Power . 

1.396 

1.007 

WPI  Commercial  Natural  Gas  . 

1.051 

0,401 

CPI— U  Water  and  Sewerage  Maintenance  . 

0.110 

0.267 

HCFA  Professional  Liability  Insurance  Premium  index  ... 

1.081 

-  1.081 

30.541 

31.425 

23.640 

24.227 

PPI  Ethical  (Prescription)  Drugs . 

3.070 

3.070 

3.581 

3.468 

PPI  Processed  Foods  and  Feeds . 

2.446 

2.370 

CPI  Food  Away  From  Home  . . 

1.135 

1.098 

PPI  Industrial  Chemicals . 

3.929 

3.754 

PPI  Medical  Instruments  and  Equipment  . 

3.238 

3.154 

PPI  Photographic  Supplies . 

0.413 

0.400 

PPI  Rubber  and  Plastic  Products . 

5.039 

4.865 

PPI  Converted  Paper  and  Paperboard  Products  . 

2.134 

2.182 

PPI  Apparel . . . 

0.906 

0.890 

PPI  Machinery  and  Equipment . 

0.218 

0.212 

PPI  Finished  Goods . 

1.112 

2.232 

6.901 

7.198 

CPI-U  Postage  . 

01282 

0.295 

CPI-U  Telephone  Services  . 

0.549 

0.631 

ECI  Compensation  for  Private  Service  Occupations . 

5.519 

5.439 

CPI-U  All  Items  . 

0.551 

0.833 

100.000 

Note:  Due  to  rounding,  weights  may  not  sum  to  total. 

1  Expense  categories  based  on  proposed  1992-based  hospital  market  basket  for  comparison  purposes. 
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V.  Other  Decisions  and  Changes  to  the 
Prospective  Payment  System  for 
Inpatient  Operating  Costs 

A.  Elimination  of  Day  Outlier  Payments 
(§§412.80  and  412.82) 

Section  1886(d)(5)(A)  of  the  Act 
provides  for  payments  in  addition  to  the 
basic  prospective  payments  for  “  outlier”  - 
cases,  that  is,  cases  involving 
extraordinarily  high  costs  (cost  outliers) 
or  long  lengths  of  stay  (day  outliers). 

That  section  also  provides  that, 
beginning  with  FY  1995,  payments  for 
day  outliers  will  be  phased  out  over  3 
years.  We  have  discussed  this  phase  out 
and  its  implementation  in  detail  in  the 
September  1, 1994,  September  1, 1995, 
and  August  30, 1996  final  rules  (59  FR 
45366,  60  FR  45854,  and  61  FR  46228, 
respectively).  Since  payment  for  day 
outliers  will  be  eliminated  effective 
with  discharges  occurring  in  FY  1998, 
we  are  proposing  to  make  conforming 
revisions  to  the  regulations  at  §§  412.80, 
412.82,  412.84,  and  412.86.  At  the  same 
time,  we  are  making  a  technical  change 
to  the  provision  concerning  outlier 
payments  for  transfer  cases  to  conform 
the  regulations  text  to  policies  that  we 
have  stated  in  previous  prospective 
payment  system  rules  but  did  not 
codify.  See  the  final  rules  published 
September  1, 1995  (60  FR  45804)  and 
September  1, 1993  (58  FR  46306-07). 

B.  Rural  Referral  Centers  (§  412.96) 

Under  section  1886(d)  of  the  Act, 
hospitals  generally  are  paid  by  the 
Medicare  program  for  inpatient  hospital 
services  covered  by  Medicare  in 
accordance  with  the  prospective 
payment  system.  Certain  hospitals, 
however,  receive  special  treatment 
under  that  system.  Section 
1886(d)(5)(C)(i)  of  the  Act  specifically 
provides  for  exceptions  and  adjustments 
to  prospective  payment  amounts,  as  the 
Secretary  deems  appropriate,  to  take 
into  account  the  special  needs  of  rural 
referral  centers. 

Section  412.96(d)  of  the  regulations 
provides  that,  for  discharges  occurring 
before  October  1, 1994,  rural  referral 
centers  received  the  benefit  of  payment 
for  inpatient  operating  costs  per 
discharge  based  on  the  other  urban 
payment  amount  rather  than  the  rural 
standardized  amount.  As  of  October  1, 
1994,  the  other  urban  and  rural 
standardized  amounts  are  the  same. 
However,  rural  referral  centers  continue 
to  receive  special  treatment  under  both 
the  disproportionate  share  hospital 
payment  adjustment  and  the  criteria  for 
geographic  reclassification.  One  of  the 
ways  that  a  rural  hospital  may  qualify 
as  a  rural  referral  center  is  to  meet  two 
mandatory  criteria  (specifying  a 


minimum  case-mix  index  and  a 
minimum  number  of  discharges)  and  at 
least  one  of  three  optional  criteria 
(relating  to  specialty  composition  of 
medical  staff,  source  of  inpatients,  or 
volume  of  referrals).  These  criteria  are 
described  in  detail  in  42  CFR  412.96(c). 

1.  Case-Mix  Index  Criteria 

Section  412.96(c)(1)  sets  forth  the 
case-mix  index  criteria  and  provides 
that,  for  cost  reporting  periods 
beginning  on  or  after  October  1, 1986,  a 
hospital’s  case-mix  index  for  discharges 
“during  the  Federal  fiscal  year  that 
ended  1  year  prior  to  the  beginning  of 
the  cost  reporting  period  for  which  the 
hospital  is  seeking  referral  center 
status”  must  be  at  least  equal  to  the 
national  case-mix  index  value  as 
established  by  HCFA  or  the  median 
case-mix  value  for  urban  hospitals  in 
the  region  in  which  the  hospital  is 
located  (excluding  hospitals  receiving 
indirect  medical  education  payments), 
whichever  is  lower.  It  has  come  to  our 
attention  that  the  language  in 
§  412.96(c)(1)  does  not  clearly  address 
situations  in  which  the  Federal  fiscal 
year  does  not  end  exactly  1  year  prior 
to  the  beginning  of  the  cost  reporting 
period  for  which  the  hospitals  are 
seeking  referral  center  status.  In  order  to 
minimize  any  confusion,  we  propose  to 
clarify  which  case-mix  index  values  are 
used  to  determine  referral  center  status. 

Our  policy,  which  we  have  applied 
consistently  since  1986,  is  that  the  case- 
mix  index  used  for  an  individual  # 
hospital  in  the  determination  of  whether 
it  meets  the  case-mix  index  criterion  is 
the  case-mix  index  for  discharges  during 
the  most  recent  Federal  fiscal  year  that 
ended  at  least  1  year  prior  to  the 
beginning  of  the  cost  reporting  period 
for  which  the  hospital  is  seeking  referral 
center  status. 

In  this  proposed  rule,  we  would 
revise  §  412.96(c)(1)  to  clarify  the  time 
period  used  to  calculate  the  case-mix 
index.  We  emphasize  that  this 
clarification  represents  no  substantive 
change  in  policy. 

2.  Updated  Case-Mix  and  Discharge 
Criteria 

As  noted  above,  a  rural  hospital  can 
qualify  as  a  rural  referral  center  if  the 
hospital  meets  two  mandatory  criteria 
(case-mix  index  and  number  of 
discharges)  and  at  least  one  of  three 
optional  criteria  (medical  staff,  source  of 
inpatients,  or  volume  of  referrals).  With 
respect  to  the  two  mandatory  criteria,  a 
hospital  may  be  classified  as  a  rural 
referral  center  if  its — 

•  Case-mix  index  is  at  least  equal  to 
the  lower  of  the  median  case-mix  index 
for  urban  hospitals  in  its  census  region. 


excluding  hospitals  with  approved 
teaching  programs,  or  the  median  case- 
mix  index  for  all  urban  hospitals 
nationally;  and 

•  Number  of  discharges  is  at  least 
5,000  discharges  per  year  or,  if  fewer, 
the  median  number  of  discharges  for 
urban  hospitals  in  the  census  region  in 
which  the  hospital  is  located..  (The 
number  of  discharges  criterion  for  an 
osteopathic  hospital  is  at  least  3,000 
discharges  per  year.) 

a.  Case-Mix  Index.  Section 
412.96(c)(1)  provides  that  HCFA  will 
establish  updated  national  and  regional 
case-mix  index  values  in  each  year’s 
annual  notice  of  prospective  payment 
rates  for  purposes  of  determining  rural 
referral  center  status.  In  determining  the 
proposed  national  and  regional  case-mix 
index  values,  we  follow  the  same 
methodology  we  used  in  the  November 
24, 1986  final  rule,  as  set  forth  in 
regulations  at  §412.96(c)(l)(ii). 
Therefore,  the  proposed  national  case- 
mix  index  value  includes  all  urban 
hospitals  nationwide,  and  the  proposed 
regional  values  are  the  median  values  of 
urban  hospitals  within  each  census 
region,  excluding  those  with  approved 
teaching  programs  (that  is,  those 
hospitals  receiving  indirect  medical 
education  payments  as  provided  in 
§412.105). 

These  “values  are  based  on  discharges 
occurring  during  FY  1996  (October  1, 
1995  through  September  30, 1996)  and 
include  bills  posted  to  HCFA’s  records 
through  December  1996.  Therefore,  in 
addition  to  meeting  other  criteria,  we 
are  proposing  that  to  qualify  for  initial 
rural  referral  center  status  or  to  meet  the 
triennial  review  standards  for  cost 
reporting  periods  beginning  on  or  after 
October  1, 1997,  a  hospital’s  case^mix 
index  value  for  FY  1996  would  have  to 
be  at  least — 

•  1.3525;  or 

•  Equal  to  the  median  case-mix  index 
value  for  urban  hospitals  (excluding 
hospitals  with  approved  teaching 
programs  as  identified  in  §  412.105) 
calculated  by  HCFA  for  the  census 
region  in  which  the  hospital  is  located. 

The  median  case-mix  values  by  region 
are  set  forth  in  the  table  below: 


Region 

Case- 

mix 

index 

value 

1.  New  England  (CT,  ME,  MA,  NH, 

Rl,  VT) . . . 

1.2324 

2.  Middle  Atlantic  (PA,  NJ,  NY)  . 

1.2424 

3.  South  Atlantic  (DE,  DC,  FL,  GA, 

MD,  NC,  SC,  VA,  WV)  . 

1.3671 

4.  East  North  Centrai  (IL,  IN,  Ml, 

OH,  Wl)  . 

1.2625 

5.  East  South  Central  (AL,  KY,  MS, 

TN)  . 

1.3076 
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Region 

Case- 

mix 

index 

value 

6.  West  North  Central  (IA,  KS,  MN, 

MO,  NE,  ND,  SD) . 

1.2089 

7.  West  South  Central  (AR,  LA,  OK, 

TX) . 

1.3270 

8.  Mountain  (A Z,  CO,  ID,  MT,  NV, 

NM,  UT,  WY) . 

1.3449 

9.  Pacific  (AK,  CA,  HI,  OR,  WA)  . 

1.3429 

The  above  numbers  will  be  revised  in 
the  final  rule  to  the  extent  required  to 
reflect  the  updated  MedPAR  file,  which 
will  contain  data  from  additional  bills 
received  for  discharges  through 
September  30, 1996. 

For  the  benefit  of  hospitals  seeking  to 
qualify  as  referral  centers  or  those 
wishing  to  know  how  their  case-mix 
index  value  compares  to  the  criteria,  we 
are  publishing  each  hospital’s  FY  1996 
case-mix  index  value  in  Table  3C  in 
section  IV.  of  the  Addendum  to  this 
proposed  rule.  In  keeping  with  our 
policy  on  discharges,  these  case-mix 
index  values  are  computed  based  on  all 
Medicare  patient  discharges  subject  to 
DRG-based  payment. 

b.  Discharges.  Section  412.96(c)(2)(i) 
provides  that  HCFA  will  set  forth  the 
national  and  regional  numbers  of 
discharges  in  each  year’s  annual  notice 
of  prospective  payment  rates  for 
purposes  of  determining  referral  center 
status.  As  specified  in  section 
1886(d)(5)(C)(ii)  of  the  Act,  the  national 
standard  is  set  at  5,000  discharges. 
However,  we  are  proposing  to  update 
the  regional  standards.  The  proposed 
regional  standards  are  based  on 
discharges  for  urban  hospitals’  cost 
reporting  periods  that  began  during  FY 
1995  (that  is,  October  1, 1994  through 
September  30, 1995).  That  is  the  latest 
year  for  which  we  have  complete 
discharge  data  available. 

Therefore,  in  addition  to  meeting 
other  criteria,  we  are  proposing  that  to 
qualify  for  initial  rural  referral  center 
status  or  to  meet  the  triennial  review 


standards  for  cost  reporting  periods 
beginning  on  or  after  October  1, 1997, 
the  number  of  discharges  a  hospital 
must  have  for  its  cost  reporting  period 
that  began  during  FY  1996  would  have 
to  be  at  least — 

•  5,000;  or 

•  Equal  to  the  median  number  of 
discharges  for  urban  hospitals  in  the 
census  region  in  which  the  hospital  is 
located,  as  indicated  in  the  table  below. 


Region 

Number 
of  dis¬ 
charges 

1.  New  England  (CT,  ME,  MA, 

NH,  Rl,  VT)  . 

6725 

2.  Middle  Atlantic  (PA.  NJ,  NY)  .... 

8511 

3.  South  Atlantic  (DE,  DC,  FL, 

GA,  MD,  NC,  SC,  VA,  WV) . 

6991 

4.  East  North  Central  (IL,  IN,  Ml, 

OH,  Wl)  . 

6607 

5.  East  South  Central  (AL,  KY, 

MS,  TN) . 

5805 

6.  West  North  Central  (IA,  KS, 

MN,  MO,  NE,  ND,  SD)  . 

4625 

7.  West  South  Central  (AR,  LA, 

OK,  TX)  . 

5085 

8.  Mountain  (A Z,  CO,  ID,  MT,  NV, 

NM,  UT,  WY) . 

8167 

9.  Pacific  (AK,  CA,  HI,  OR,  WA)  .. 

5945 

We  reiterate  that,  to  qualify  for  rural 
referral  center  status  for  cost  reporting 
periods  beginning  on  or  after  October  1, 
1997,  an  osteopathic  hospital’s  number 
of  discharges  for  its  cost  reporting 
period  that  began  during  FY  1996  would 
have  to  be  at  least  3,000. 

3.  Retention  of  Referral  Center  Status 
Section  412.96(f)  states  that  each 
hospital  receiving  the  referral  center 
adjustment  is  reviewed  every  3  years  to 
determine  if  the  hospital  continues  to 
meet  the  criteria  for  referral  center 
status.  To  retain  status  as  a  referral 
center,  a  hospital  must  meet  the  criteria 
for  classification  as  a  referral  center 
specified  in  §412.96  (b)(1)  or  (b)(2)  or 
(c)  for  2  of  the  last  3  years,  or  for  the 
current  year.  A  hospital  may  meet  any 
one  of  the  three  sets  of  criteria  for 


individual  years  during  the  3-year 
period  or  the  current  year.  For  example, 
a  hospital  may  meet  the  two  mandatory 
requirements  in  §  412.96(c)(1)  (case-mix 
index)  and  (c)(2)  (number  of  discharges) 
and  the  optional  criterion  in  paragraph 
(c)(3)  (medical  staff)  during  the  first 
year.  During  the  second  or  third  year, 
the  hospital  may  meet  the  criteria  under 
§  412.96(b)(1)  (rural  location  and 
appropriate  bed  size). 

A  hospital  must  meet  all  of  the 
criteria  within  any  one  of  these  three 
sections  of  the  regulations  in  order  to 
meet  the  retention  requirement  for  a 
given  year.  That  is,  it  will  have  to  meet 
all  of  the  criteria  of  §  412.96(b)(1)  or 
§  412.96(b)(2)  or  §  412.96(c).  For 
example,  if  a  hospital  meets  the  case- 
mix  index  standards  in  §  412.96(c)(1)  in 
years  1  and  3  and  the  number  of 
discharge  standards  in  §412. 96(c)(2)  in 
years  2  and  3,  it  will  not  meet  the 
retention  criteria.  All  of  the  standards 
would  have  to  be  met  in  the  same  year. 

In  accordance  with  §  412.96(f)(2),  the 
review  process  is  limited  to  the 
hospital’s  compliance  during  the  last  3 
years.  Thus,  if  a  hospital  meets  the 
criteria  in  effect  for  at  least  2  of  the  last 
3  years  or  if  it  meets  the  criteria  in  effect 
for  the  current  year  (that  is,  the  criteria 
for  FY  1998  outlined  above  in  this 
section  of  the  preamble),  it  will  retain 
its  status  for  another  3  years.  We  have 
constructed  the  following  chart  and 
example  to  aid  hospitals  that  qualify  as 
referral  centers  under  the  criteria  in 
§  412.96(c)  in  projecting  whether  they 
will  retain  their  status  as  a  referral 
center. 

Under  §  412.96(f),  to  qualify  for  a  3- 
year  extension  effective  with  cost 
reporting  periods  beginning  in  FY  1998, 
a  hospital  must  meet  the  criteria  in 
§  412.96(c)  for  FY  1998  or  it  must  meet 
the  criteria  for  2  of  the  last  3  years  as 
follows: 


For  the  cost  reporting  period  beginning 
during  FY 

Use  hospital's  case-mix  index  for  FY 

Use  the  discharges  for  the  hospital's 
cost  reporting  period  beginning  during 
FY 

Use  numerical 
standards  as 
published  in  the 
Federal  Reg¬ 
ister  on 

1997  . 

1995  . . . 

1995  . 

Aug.  30.  1996. 

1996  . 

1994  . 

1994  . 

Sept.  1,  1995. 

1995  . 

1993  . 

1993  . 

Sept.  1,  1994. 

Example:  A  hospital  with  a  cost  reporting 
period  beginning  July  1  qualified  as  a  referral 
center  effective  July  1, 1995.  The  hospital  has 
fewer  than  275  beds.  Its  3-year  status  as  a 
referral  center  is  protected  through  June  30, 
1998  (the  end  of  its  cost  reporting  period 


beginning  July  1, 1997).  To  determine  if  the 
hospital  should  retain  its  status  as  a  referral 
center  for  an  additional  3-year  period,  we 
will  review  its  compliance  with  the 
applicable  criteria  for  its  cost  reporting 
periods  beginning  July  1, 1995,  July  1, 1996, 


and  July  1, 1997.  The  hospital  must  meet  the 
criteria  in  effect  either  for  its  cost  reporting 
period  beginning  July  1, 1998,  or  for  two  out 
of  the  three  past  periods.  For  example,  to  be 
found  to  have  met  the  criteria  at  §  412.96(c) 
for  its  cost  reporting  period  beginning  July  1, 
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1996,  the  hospital’s  case-mix  index  value 
during  FY  1994  must  have  equaled  or 
exceeded  the  lower  of  the  national  or  the 
appropriate  regional  standard  as  published  in 
the  September  1, 1995  final  rule  with 
comment  period.  The  hospital’s  total  number 
of  discharges  during  its  cost  reporting  year 
beginning  July  1, 1994,  must  have  equaled  or 
exceeded  5,000  or  the  regional  standard  as 
published  in  the  September  1, 1995  final  rule 
with  comment  period. 

For  those  hospitals  that  seek  to  retain 
referral  center  status  by  meeting  the  criteria 
of  §  412.96(b)(1)  (i)  and  (ii)  (that  is,  rural 
location  and  at  least  275  beds),  we  will  look 
at  the  number  of  beds  shown  for  indirect 
medical  education  purposes  (as  defined  at 
§  412.105(b))  on  the  hospital’s  cost  report  for 
the  appropriate  year.  We  will  consider  only 
full  cost  reporting  periods  when  determining 
a  hospital’s  status  under  §412. 96(b)(l)(ii). 
This  definition  varies  from  the  number  of 
beds  criterion  used  to  determine  a  hospital’s 
initial  status  as  a  referral  center  because  we 
believe  it  is  important  for  a  hospital  to 
demonstrate  that  it  has  maintained  at  least 
275  beds  throughout  its  entire  cost  reporting 
period,  not  just  for  a  particular  portion  of  the 
year. 

C.  Determining  the  Total  Number  of 
Full-Time  Equivalent  Residents  for 
Indirect  Medical  Education  Adjustment 
(§412.105) 

Section  1886(d)(5)(B)  of  the  Act 
provides  that  prospective  payment 
hospitals  that  have  residents  in  an 
approved  graduate  medical  education 
program  receive  an  additional  payment 
to  reflect  the  higher  indirect  operating 
costs  associated  with  graduate  medical 
education.  The  regulations  regarding  the 
calculation  of  this  additional  payment, 
known  as  the  indirect  medical 
education  (IME)  adjustment,  are  at 
§412.105.  The  additional  payment  is 
calculated  by  multiplying  a  hospital’s 
DRG  revenue  (including  outlier 
payments)  by  the  applicable  IME 
adjustment  factor.  The  adjustment  factor 
is  calculated  by  using  a  hospital's  ratio 
of  residents-to-beds  in  the  formula  set 
forth  at  section  1886(d)(5)(B)(ii)  of  the 
Act. 

The  criteria  governing  whether  a 
program  is  considered  approved  are  at 
§  412.105(g)(l)(i).  These  criteria  are  the 
same  as  those  used  to  identify  approved 
programs  for  the  direct  graduate  medical 


In  addition,  we  are  proposing  to 
delete  §412.105(g)(l)(iv),  which 
excludes  from  the  IME  resident  count 
any  anesthesiology  residents  employed 
to  replace  anesthetists.  This  exclusion 
was  originally  intended  to  prevent 
hospitals  from  hiring  residents  in  lieu  of 
nonphysician  anesthetists.  Given  that 
certain  rural  hospitals  continue  to 
receive  pass-through  cost 
reimbursement  for  their  anesthetist 
costs,  we  no  longer  believe  this 
provision  is  warranted.  Nor  are  we 
aware  of  any  specific  instances  where  it 
has  been  applied. 

D.  Direct  Graduate  Medical  Education: 
Newly  Participating  Hospitals  (§413.86) 

Under  section  1886(h)  of  the  Act  and 
implementing  regulations,  Medicare 
pays  hospitals  for  the  direct  costs  of 
graduate  medical  education  on  the  basis 
of  per  resident  costs  in  a  1984  base  year. 
Under  existing  regulations  at 
§  413.86(e)(4),  if  a  hospital  did  not  have 
residents  in  the  1984  base  period  but 
later  participates  in  teaching  activities, 
the  fiscal  intermediaries  calculate  a  per 
resident  amount  based  on  a  weighted 
average  of  all  the  hospitals  in  the  same 
geographic  wage  area.  There  must  be  at 
least  three  hospitals  for  this  calculation. 
If  there  are  fewer  than  three  hospitals, 
the  regulations  require  the  fiscal 
intermediary  to  contact  the  HCFA 
Central  Office  for  a  determination  of  the 
appropriate  amount  to  use. 

We  are  proposing  to  modify  the 
regulations  for  determining  base  year 
per  resident  amounts  for  hospitals  that 
participated  in  residency  training  after 
the  1984  base  period.  Under  the 
proposed  changes  to  §413.86(e)(4)(i)(B), 
we  would  sequentially  follow  the 
criteria  listed  below  until  we  can  base 
the  weighted  average  calculation  on  a 
minimum  of  3  per  resident  amounts: 

•  If  there  are  fewer  than  three 
hospitals  in  the  hospital’s  geographic 
wage  area,  the  intermediary  will 
determine  a  weighted  average  based  on 
the  per  resident  amounts  for  all 
hospitals  in  the  hospital’s  own  wage 
area,  plus  hospitals  in  geographically 
contiguous  wage  areas. 

•  If  there  are  still  fewer  than  three 


education  payment  under  §  413.86(b).  In  hospitals  in  the  hospital’s  own  wage 
the  August  30, 1991  final  rule  (56  FR  area,  plus  hospitals  in  contiguous  wage 
43237),  we  added  a  criterion  to  areas,  the  weighted  average  will  be 

§  413.86(b),  but  inadvertently  did  not  based  on  the  per  resident  amounts  for 
add  it  to  §412.105(g)(l)(i).  This  criterion •  all  hospitals  in  the  State, 
added  the  Annual  Report  and  Reference  •  If  there  are  fewer  than  three 


Handbook  of  the  American  Board  of 
Medical  Specialties  (ABMS)  as  another 
publication  to  be  used  to  identify 
approved  programs.  To  correct  this 
inadvertent  omission,  we  are  proposing 


hospitals  in  the  entire  State,  the 
weighted  average  will  be  based  on  the 
per  resident  amounts  for  all  hospitals  in 
that  State  plus  hospitals  in  contiguous 
States. 


a  technical  change  to  §  412.105(g)(1)  to  •  If  there  are  fewer  than  three 


parallel  the  provisions  of  §  413.86(b).  hospitals  in  that  State  and  contiguous 


States,  the  weighted  average  per 
resident  amount  will  be  based  on  the 
national  average  per  resident  amount. 

E.  Technical  Change:  Correction  of 
Statutory  Citation 

The  August  30, 1996  final  rule  (61  FR 
46165)  included  an  amendment  to 
§  489.27  that  reprinted  the  statutory 
reference  governing  the  distribution  of 
an  “Important  Message  from  Medicare.” 
This  reference,  “section  1886(a)(l)(M)”, 
was  incorrect.  We  propose  to  correct 
this  reference  to  read  “section 
1866(a)(l)(M)”. 

VI.  Changes  to  the  Prospective  Payment 
System  for  Capital-Related  Costs 

A.  Possible  Adjustment  to  Capital 
Prospective  Payment  System  Minimum 
Payment  Levels 

Section  412.348(b)  of  the  regulations 
provides  that,  during  the  capital 
prospective  payment  system  transition 
period,  any  hospital  may  receive  an 
additional  payment  under  an  exceptions 
process  if  its  total  inpatient  capital- 
related  payments  under  its  payment 
methodology  (that  is,  fully  prospective 
or  hold-harmless)  are  less  than  a 
minimum  percentage  of  its  allowable 
Medicare  inpatient  capital-related  costs. 
The  minimum  payment  levels  are 
established  by  class  of  hospitals  under 
§  412.348(c).  The  minimum  payment 
levels  for  portions  of  cost  reporting 
periods  occurring  in  FY  1997  are: 

•  Sole  community  hospitals  (located 
in  either  an  urban  or  rural  area),  90 
percent; 

•  Urban  hospitals  with  at  least  100 
beds  and  a  disproportionate  share 
patient  percentage  of  at  least  20.2 
percent  and  urban  hospitals  with  at 
least  100  beds  that  qualify  for 
disproportionate  share  payments  under 
§  412.106(c)(2),  80  percent;  and, 

•  All  other  hospitals,  70  percent. 

Under  §  412.348(d),  the  amount  of  the 

exceptions  payment  is  determined  by 
comparing  the  cumulative  payments 
made  to  the  hospital  under  the  capital 
prospective  payment  system  to  the 
cumulative  minimum  payment  levels 
applicable  to  the  hospital  for  each  cost 
reporting  period  subject  to  that  system. 
Any  amount  by  which  the  hospital’s 
cumulative  payments  for  previous  cost 
reporting  periods  exceed  its  cumulative 
minimum  payment  is  deducted  from  the 
additional  payment  that  would 
otherwise  be  payable  for  a  cost  reporting 
period. 

Section  412.348(g)  also  provides  for  a 
separate  special  exceptions  process  for 
hospitals  undertaking  major  renovations 
or  replacement  of  aging  facilities  during 
the  decade  of  the  transition.  For  as  long 
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as  10  years  beyond  the  end  of  the 
transition  period,  certain  hospitals  may 
be  eligible  to  receive  special  exceptions 
payments  at  a  70  percent  minimum 
payment  level.  For  hospitals  that  qualify 
for  the  special  exceptions  provision 
before  the  end  of  the  transition,  the 
general  and  special  exceptions 
provisions  will  run  concurrently  during 
the  later  years  of  the  transition. 

However,  since  the  minimum  payment 
level  for  the  special  exceptions 
provision  is  at  the  same  level  that 
applies  to  all  hospitals  under  the 
general  provision  (currently  70  percent), 
the  special  exceptions  provision  will 
generate  no  additional  payment  to 
hospitals  until  the  end  of  the  transition 
period. 

Section  412.348(h)  further  provides 
that  total  estimated  exceptions 
payments  under  both  the  regular 
exceptions  process  and  the  special 
exceptions  process  may  not  exceed  10 
percent  of  the  total  estimated  capital 
prospective  payments  (exclusive  of 
hold-harmless  payments  for  old  capital) 
for  the  same  fiscal  year.  In  the  FY  1997 
final  rule  implementing  the  prospective 
payment  system  for  capital-related 
costs,  we  stated  that  the  minimum 
payment  levels  in  subsequent  transition 
years  would  be  revised,  if  necessary,  to 
keep  the  projected  percentage  of 
payments  under  the  exceptions  process 
at  no  more  than  10  percent  of  capital 
prospective  payments. 

In  section  III  of  the  Addendum  to  this 
proposed  rule,  we  discuss  the  factors 
and  adjustments  used  to  develop  the  FY 
1998  Federal  and  hospital-specific  rates. 
In  particular,  we  discuss  the  FY  1998 
exceptions  payment  reduction  factor. 
This  factor  adjusts  the  annual  payment 
rates  for  the  estimated  amount  of 
additional  payments  for  exceptions  in 
FY  1998.  In  this  proposed  rule,  we 
estimate  that  exceptions  will  equal  7.24 
percent  of  aggregate  payments  based  on 
the  Federal  rate  and  the  hospital- 
specific  rate.  We  will  develop  a  new 
estimate  of  the  level  of  exceptions 
payments  in  FY  1998,  and  revise  the 
exceptions  payment  adjustment  factor 
accordingly,  on  the  basis  of  the  data  that 
becomes  available  to  us  in  time  for 
developing  the  final  rule  for  FY  1998. 
While  it  is  not  necessary  at  this  time  "to 
propose  reductions  in  the  minimum 
payment  levels,  it  is  possible  that  it  will 
be  necessary  to  implement  adjustments 
to  the  minimum  payment  levels  in  the 
final  rule.  Our  current  projections  show 
that  it  will  almost  certainly  be  necessary 
to  adjust  the  minimum  payment  levels 
for  FY  1999.  We  are  therefore  providing 
public  notification  that  adjustments  to 
the  minimum  payment  levels  are 


possible  in  the  final  rule,  and  almost 
certain  for  FY  1999. 

When  it  does  become  necessary  to 
adjust  the  minimum  payment  levels  in 
accordance  with  §  412.348(h),  our 
current  intent  is  to  adjust  each  of  the 
existing  levels  (that  is,  90  percent  for 
sole  community  hospitals,  80  percent 
for  large  urban  DSH  hospitals,  and  70 
percent  for  all  other  hospitals  and 
special  exceptions)  by  5  percentage 
point  increments  until  estimated 
exceptions  payments  are  within  the  10 
percent  limit.  For  example,  we  would 
set  minimum  payment  levels  at  85 
percent  for  sole  community  hospitals, 

75  percent  for  large  urban  DSH 
hospitals,  and  65  percent  for  all  other 
hospitals  and  special  exceptions, 
provided  that  aggregate  exceptions 
payments  at  those  minimum  payment 
levels  were  projected  to  be  no  more  than 
10  percent  of  total  rate-based  payments. 
We  believe  that  this  policy 
appropriately  provides  for  all  classes  of 
hospitals  to  share  in  the  reduction  in 
exceptions  payments,  while 
simultaneously  preserving  the  special 
protections  provided  by  higher 
minimum  payment  levels  for  sole 
community  hospitals  and  large  urban 
DSH  hospitals  relative  to  all  other 
hospitals.  If  aggregate  exceptions 
payments  at  those  minimum  payment 
levels  still  exceed  10  percent  of  total 
rate-based  payments,  we  would 
continue  to  reduce  the  minimum 
payment  levels  by  5  percentage  point 
increments  each  until  the  requirement 
of  §  412.348(h)  was  satisfied.  We  are 
providing  notification  of  our  current 
thinking  on#this  issue  in  order  to  allow 
opportunity  for  public  comment  on  the 
appropriate  method  for  adjusting  the 
minimum  payment  levels. 

We  made  a  similar  proposal  on  the 
possibility  of  adjusting  minimum 
payment  levels  in  the  FY  1997  proposed 
rule  (61  FR  27481).  In  the  FY  1997  final 
rule  (61  FR  46219)  we  noted  that  some 
commenters  objected  to  our  proposed 
method  for  handling  necessary 
reductions  to  the  minimum  payment 
levels.  One  commenter  suggested  that 
we  develop  a  more  sophisticated 
methodology  that  would  allow  more 
refined  adjustment  of  the  minimum 
payment  levels.  Another  commenter 
suggested  a  1-  or  2-percent  reduction 
increment,  rather  than  the  proposed  5- 
percent  increment.  We  will  take  these 
comments  into  consideration  when  it 
becomes  necessary  to  adjust  the 
minimum  payment  levels  in  accordance 
with  §  412.348(h).  We  welcome  other 
comments  on  this  matter  as  well. 


B.  Special  Exceptions  Application 
Process 

As  discussed  section  VI.A.  above,  a 
separate  special  exceptions  provision 
extends  protection  to  certain  hospitals 
undertaking  major  renovation  or 
replacement  of  aging  facilities  during 
the  decade  of  the  transition.  The 
regulation  establishing  eligibility  for 
this  special  exceptions  provision,  and 
describing  the  criteria  by  which  eligible 
hospitals  qualify  for  special  exceptions 
payments  (§  412.348(g)),  was  finalized 
on  September  1, 1994  (59  FR  45385).  At 
this  time,  we  are  not  proposing  to  make 
any  policy  changes  to  the  special 
exceptions  provision.  (We  are  (or  may 
be),  however,  revising  the  minimum 
payment  level  for  this  exceptions 
provision,  along  with  the  minimum 
payment  levels  under  the  regular 
exceptions  provision,  as  described  in 
section  VI.A.  above).  However,  we  have 
received  questions  from  hospitals  and 
intermediaries  about  the  special 
exceptions  process,  and  we  would 
therefore  like  to  clarify  a  few  aspects  of 
that  process. 

Providers  seeking  special  exceptions 
payments  should  submit  documentation 
to  their  fiscal  intermediary  to 
demonstrate  that  they  meet  the 
eligibility  and  qualifying  requirements 
in  §  412.348(g).  Documentation 
establishing  that  the  hospital  meets  one 
of  the  eligibility  criteria,  the  project 
need  requirement,  the  age  of  assets  test, 
and  the  project  size  requirement  must 
be  submitted  to  the  intermediary  no 
later  than  the  date  on  which  the  cost 
report  is  due  for  the  first  cost  reporting 
period  in  which  the  exceptions  payment 
is  expected.  (As  noted  in  section  VI.A. 
above,  since  the  70-percent  minimum 
payment  level  for  the  special  exceptions 
provision  is  at  the  same  level  that 
applies  to  all  hospitals  under  the 
general  provision,  the  special 
exceptions  provision  will  generate  no 
additional  payment  to  hospitals  until 
the  end  of  the  transition  period.)  The 
fiscal  intermediary  will  make  an  initial 
determination  of  whether  the  provider 
has  met  these  criteria  for  receiving 
special  exceptions  payments.  Further 
documentation  demonstrating  that  the 
hospital  continues  to  meet  one  of  the 
eligibility  criteria,  that  it  meets  the 
excess  capacity  test,  as  required,  and 
*that  the  hospital’s  regular  payments  fall 
short  of  the  minimum  payment  level 
(accounting  for  the  cumulative  payment 
comparison  and  offsetting  amounts, 

§  412.348(g)(8))  will  be  required  for  each 
successive  cost  reporting  period  in 
which  the  exception  is  claimed. 

To  qualify,  an  eligible  hospital  must 
meet  both  project  need  and  project  size 
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requirements.  For  hospitals  in  States 
with  CON  requirements,  the  project 
need  requirement  is  satisfied  by 
obtaining  CON  approval.  A  copy  of  the 
State  CON  approval  should  be 
submitted  to  die  intermediary.  For  other 
hospitals,  the  project  need  requirement 
is  satisfied  by  meeting  an  age  of  assets 
test.  To  meet  the  age  of  asset  test,  a 
hospital  must  have  an  average  age  of 
buildings  and  fixed  equipment  at  or 
above  the  75th  percentile  nationally  in 
the  first  year  of  capital  prospective 
payment.  The  hospital  should  submit  to 
the  intermediary  copies  of  Worksheets 
A-7  and  G  from  the  first  cost  reporting 
under  the  capital  prospective  payment 
system,  and  a  calculation  of  its  average 
age  of  assets  for  that  cost  reporting  year. 
The  average  age  of  assets  is  determined 
as  the  ratio  of  accumulated  depreciation 
for  buildings  and  fixed  equipment  to 
current  depreciation  for  buildings  and 
fixed  equipment.  (The  data  required  for 
the  age  of  assets  computation  are  found 
on  HCFA  2552-92,  Worksheet  G,  lines 
14,  14.01,  16,  16.01, 18,  18.01,  20,  and 
20.01,  and  Worksheet  A-7,  Part  III, 
Column  9,  lines  1  and  3.) 

At  the  time  that  the  special  exceptions 
process  was  finalized  in  the  September 
1, 1994  final  rule  (59  FR  45385),  data 
from  the  June  1994  update  of  the  cost 
report  file  showed  that  the  75th 
percentile  for  buildings  and  fixed 
equipment  was  16.4  years.  At  that  time, 
we  stated  that  we  would  make  a  final 
determination  of  the  75th  percentile  on 
the  basis  of  more  complete  cost  report 
information  for  FY  1992.  We  believe 
that  the  cost  report  information  for  FY 
1992  is  now  sufficiently  complete  and 
reliable  to  make  the  final  determination 
of  the  75th  percentile.  As  computed 
from  the  December  1996  update  of  the 
cost  report  data,  the  75th  percentile 
nationally  for  buildings  and  fixed 
equipment  is  15.4  years. 

We  note  that,  in  making  this 
computation,  we  took  account  of  the 
fact  that  hospitals  do  not  always  report 
accumulated  and  current  year 
depreciation  amounts  consistently.  For 
example,  a  hospital  might  report 
accumulated  depreciation  amounts  on 
Worksheet  G  on  an  accelerated 
depreciation  basis.  In  such  a  case, 
current  year  depreciation  amounts  on 
Worksheet  A-7  should  be  adjusted  to 
reflect  straight  line  depreciation.  This  is 
because  the  program  recognizes  only 
straight  line  depreciation  for  cost 
accounting  and  payment  purposes. 
Obviously,  the  numerator  and 
denominator  of  the  ratio  used  to 
establish  average  age  of  assets  must  be 
consistent.  In  determining  the  75th 
percentile  of  average  age  of  assets  for  FY 
1992,  we  have  employed  only  4,611 


hospitals.  We  eliminated  hospitals  that 
did  not  report  both  accumulated  and 
current  year  depreciation  on  a  straight 
line  basis  in  their  FY  1992  cost  reports. 
We  also  eliminated  any  hospital  whose 
computed  age  of  assets  was  greater  than 
35.0  years.  We  took  this  step  to 
eliminate  obvious  outliers  and  to  assure 
that  hospitals  are  not  disadvantaged  in 
meeting  the  75th  percentile  requirement 
by  the  inclusion  of  hospitals  whose 
computed  age  of  assets  is  relatively 
higher  merely  because  the  Worksheet  G 
data  were  not  thoroughly  audited. 
Eliminating  these  latter  hospitals  is  to 
the  advantage  of  hospitals  trying  to 
qualify  for  an  exception,  since  it  results 
in  a  lower  threshold  for  meeting  the 
average  age  of  assets  test.  Eliminating 
these  latter  hospitals  from  the 
computation  is  the  major  reason  why 
the  75th  percentile  has  declined  to  15.4 
years  from  the  16.4  years  that  we 
previously  estimated. 

We  note  that,  in  the  case  of  an 
individual  hospital  that  reported 
accumulated  and  current  depreciation 
on  a  different  basis,  it  would  be 
necessary  to  reconstruct  accumulated 
depreciation  for  fixed  assets  that  were  in 
use  for  patient  care  in  FY  1992  for 
purposes  of  determining  whether  that 
hospital  met  the  average  age  of  assets 
test.  The  following  information  would 
be  necessary  for  this  purpose:  the 
purchase  prices  for  each  fixed  asset  in 
use  in  1992,  useful  life  of  each  asset, 
and  the  number  of  years  each  asset  had 
been  in  use  prior  to  FY  1992. 
Reconstructing  FY  1992  accumulated 
depreciation  for  each  asset  would 
involve  dividing  the  purchase  price  by 
the  useful  life  and  multiplying  the  result 
by  the  years  in  which  the  asset  had  been 
in  service. 

A  hospital  must  also  demonstrate  that 
it  meets  a  project  size  requirement  to 
qualify  for  a  special  exceptions 
payment.  The  project  size  requirement 
is  satisfied  if  the  hospital  completes, 
during  the  capital  PPS  transition  period, 
a  project  whose  costs  for  replacement 
and/or  renovation  of  fixed  assets 
(buildings  and  fixed  equipment,  but  not 
movable  equipment)  are  at  least  $200 
million,  or  100  percent  of  its  operating 
costs  during  the  first  cost  reporting 
period  under  the  prospective  payment 
system.  The  hospital  should,  therefore, 
submit  to  the  intermediary  auditable 
documentation  establishing  the  costs  for 
its  project  to  replace  and/or  renovate 
fixed  assets.  This  documentation  also 
should  establish  that  this  project  was 
completed  during  the  capital  PPS 
transition  period  (that  is,  not  before  the 
start  of  its  first  cost  reporting  period 
beginning  on  or  before  October  1, 1991, 
and  not  later  than  the  end  of  its  last  cost 


reporting  period  beginning  before 
October  1,  2001).  Relevant 
documentation  would  include,  but 
would  not  be  restricted  to,  the  plans  for 
the  relevant  construction  and/or 
renovation  project,  the  total  bills  for 
construction  and/or  renovation  related 
to  the  project,  and  records  showing  that 
the  new  or  renovated  facilities  entered 
service  for  patient  care  during  the 
capital  PPS  transition  period. 

For  hospitals  in  States  without  CON 
requirements,  an  urban  hospital  must 
demonstrate  either  that  it  is  in  a  MSA 
that  does  not  have  an  overall  occupancy 
rate  less  than  80  percent,  or  that  its 
capacity  is  no  more  than  80  percent  of 
its  capacity  (in  terms  of  bed  size)  prior 
to  the  completion  of  its  qualifying 
project  of  construction  or  renovation  of 
fixed  assets.  (This  test  does  not  apply  to 
rural  hospitals.)  An  urban  hospital  in  a 
non-CON  State  must  thus  meet  one  of 
two  tests  in  order  to  satisfy  the  excess 
capacity  requirement.  We  have  been 
contacted  by  hospitals  and  fiscal 
intermediaries  about  how  to  determine 
if  the  excess  capacity  requirement  has 
been  met.  Therefore,  we  would  like  to 
clarify  what  is  necessary  to  satisfy  both 
the  excess  capacity  tests  for  urban 
hospitals. 

For  the  bed  size  test,  we  use  the  same 
definition  of  bed  size  that  is  used  for 
indirect  graduate  medical  education  and 
DSH  payments.  Under  §  412.105(b),  the 
number  of  beds  in  a  hospital  is 
determined  by  counting  the  number  of 
available  bed  days  during  the  cost 
reporting  period,  not  including  beds  or 
bassinets  in  the  healthy  newborn 
nursery,  custodial  care  beds,  or  beds  in 
excluded  distinct  part  hospital  units, 
and  dividing  that  number  by  the 
number  of  days  in  the  cost  reporting 
period.  The  number  of  beds  is 
computed,  using  this  formula,  and 
entered  on  Worksheet  S-3  of  the  cost 
report.  Section  2405.3  of  the  Medicare 
Provider  Reimbursement  Manual 
provides  additional  information  on  bed 
size.  Bed  size  must  be  determined  for 
the  last  cost  reporting  period  prior  to 
completion  of  ihe  qualifying  project, 
and  for  each  cost  reporting  period, 
subsequent  to  the  completion  of  that 
project,  for  which  a  special  exceptions 
payment  is  claimed.  The  ratio  of  bed 
size  in  the  latter  period  to  bed  size  in 
the  former  period  must  be  less  than  or 
equal  to  0.80.  Hospitals  electing  to 
satisfy  the  excess  capacity  requirement 
by  meeting  the  bed  size  test  must  satisfy 
this  requirement  for  each  year  in  which 
an  exceptions  payment  might  be 
claimed.  In  other  words,  a  hospital  does 
not  qualify  for  an  exceptions  payment 
during  any  year  in  which  its  bed  size 
ratio  is  greater  than  0.80,  even  if  its  ratio 
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was  less  than  or  equal  to  0.80  in  a 
previous  year. 

For  the  MSA  occupancy  test,  overall 
average  occupancy  is  determined  by 
dividing  total  patient  days  for  all  PPS 
hospitals  in  the  MSA  by  available  beds 
days  (as  defined  in  prior  paragraph)  for 
all  those  hospitals.  Total  patient  days 
and  available  bed  days  are  found  on 
Worksheet  S-3  of  the  Medicare  cost 
report.  We  would  use  the  same 
restrictions,  as  applicable,  that  were 
used  in  the  definition  of  bed  size.  HMO, 
organ  acquisition,  or  observation  bed 
days  are  not  included.  Hospitals 
electing  to  meet  the  excess  capacity 
requirement  by  satisfying  the  MSA 
occupancy  test  must  satisfy  this 
requirement  for  each  year  in  which  an 
exceptions  payment  might  be  claimed. 

In  other  words,  a  hospital  does  not 
qualify  for  an  exceptions  payment 
during  any  year  in  which  overall 
average  occupancy  in  its  MSA  is  less 
than  80  percent,  even  if  the  occupancy 
in  its  MSA  was  greater  than  or  equal  to 
80  percent  in  a  previous  year. 

We  welcome  further  questions  and 
requests  for  clarification  of  these 
requirements.  As  appropriate  we  will 
respond  to  the  questions  and  requests  in 
future  PPS  rules. 

VII.  Proposed  Changes  for  Hospitals 
and  Units  Excluded  From  the 
Prospective  Payment  System 

A.  New  Requirements  for  Certain 
Hospitals  Excluded  From  the 
Prospective  Payment  System 
(§  412.22(e)) 

In  the  September  1, 1994  final  rule  (59 
FR  45330),  we  established  several 
additional  criteria  for  excluding  long¬ 
term  care  hospitals  that  occupy  space  in 
the  same  building  or  on  the  s?me 
campus  as  another  hospital  from  the 
PPS  (§  412.23(e)).  Under  these  criteria, 
such  facilities  (sometimes  called 
“hospitals  within  hospitals”)  could 
qualify  for  exclusion  only  if  the  two 
entities  have  separate  governing  bodies, 
chief  executive  officers,  medical  staffs, 
and  chief  medical  officers.  In  addition, 
they  were  required  to  be  capable  of 
performing  certain  basic  hospital 
functions  without  assistance  from  the 
hospitals  with  which  they  are  co¬ 
located,  or  they  had  to  receive  at  least 
75  percent  of  their  inpatients  from 
sources  other  than  the  co-located 
hospital.  We  further  revised  these 
regulations  on  September  1, 1995  (60  FR 
45778),  by  adding  a  third  option  under 
which  hospitals  that  did  not  meet  the 
criteria  specified  above  could  establish 
separate  operation  by  showing  that  no 
more  than  15  percent  of  their  inpatient 


operating  costs  were  attributable  to  the 
hospital  with  which  they  share  space. 

The  regulations  were  necessary  to 
prevent  inappropriate  Medicare 
payments  to  entities  that  are  effectively 
long-stay  units  of  other  hospitals.  At  the 
same  time,  the  regulations  set  forth 
criteria  to  ensure  that  entities  may 
qualify  for  exclusion  from  the  PPS  if  an 
exclusion  is  warranted.  Exclusion  of 
long-term  care  hospitals  from  the  PPS  is 
appropriate  when  hospitals  have  few 
short-stay  or  low-cost  cases  and  might 
be  systematically  underpaid  if  the  PPS 
were  applied  to  them.  These  reasons  for 
exclusion  do  not  apply  if  the  entity  that 
provides  the  long-term  care  is  part  of  a 
larger  hospital,  which  does  have  short- 
stay  and  low-cost  cases  and  can  be  paid 
appropriately  under  the  PPS. 

ProPAC  has  recommended  that  HCFA 
monitor  the  growth  in  the  number  of 
long  term  care  hospitals  within 
hospitals  and  evaluate  whether  the 
current  Medicare  certification  rules  that 
apply  to  these  facilities  should  be 
changed  (Recommendation  31).  ProPAC 
noted  that  there  is  concern  that  the 
hospital  within  a  hospital  model  was 
devised  as  a  way  for  acute  care  hospitals 
to  receive  higher  payments  for  their 
long-stay  cases.  At  the  same  time,  the 
model  may  be  an  appropriate  and 
efficient  alternative  to  acute  inpatient 
care  for  cases  that  require  additional 
services,  but  at  a  more  intensive  level 
than  those  provided  in  other  post-acute 
settings.  ProPAC  recommended  that 
HCFA  conduct  a  comprehensive  study 
of  the  characteristics,  patient  mix, 
treatment  patterns,  costs,  and  financial 
performance  of  hospitals  within 
hospitals. 

We  have  been  monitoring  the 
development  of  the  hospital  within  a 
hospital  model.  We  agree  with  ProPAC 
that  our  policy  should  simultaneously 
strive  to  prevent  inappropriate 
exclusions  of  units  as  separate  hospitals, 
while  allowing  an  appropriate  degree  of 
flexibility  for  facilities  to  respond  to 
changing  patient  care  needs.  As  a  result 
of  our  monitoring  efforts,  we  are 
proposing  two  changes  to  the  hospital- 
within-a-hospital  regulations.  We 
propose  to  add  a  new  §  412.22(f)  to 
address  hospitals  that  are  unable  to 
meet  certain  exclusion  criteria  solely 
because  of  State  law.  In  addition,  we 
propose  to  extend  the  application  of 
these  rules  to  other  classes  of  facilities 
that  might  seek  exclusion  from  the  PPS 
as  hospitals  within  hospitals. 

The  first  proposed  change  concerns 
the  relationship  between  the  exclusion 
criteria  and  State  laws.  Following 
publication  of  the  original  regulations 
governing  long-term  care  hospitals 
within  hospitals,  we  received  comments 


stating  that  it  would  not  be  equitable  to 
abruptly  impose  new  criteria  on  long¬ 
term  care  hospitals  that  had  operated  for 
many  years  under  other  organizational 
patterns.  To  accommodate  these 
hospitals,  we  allowed  them  an 
additional  one-year  delay  in  the 
effective  date  of  the  “hospital  within  a 
hospital”  regulations.  Thus,  a  hospital 
that  was  excluded  under  prior  rules  was 
not  required  to  meet  the  new  criteria 
until  its  first  cost  reporting  period 
beginning  on  or  after  October  1, 1995. 
(For  other  hospitals,  the  rule  was 
effective  for  the  first  cost  reporting 
period  beginning  on  or  after  October  1, 
1994.) 

By  delaying  the  effective  date  of  these 
regulations  for  hospitals  within 
hospitals  that  had  been  excluded  from 
the  PPS  before  October  1, 1994,  we 
intended  to  allow  the  hospitals  adequate 
time  to  restructure  themselves  to 
comply  with  the  new  criteria.  However, 
it  has  since  become  clear  that  some 
hospitals  within  hospitals  operated  by 
State  universities  have  not  been  able  to 
make  the  necessary  changes,  because 
the  hospitals  are  required  by  State  law 
to  be  subject  to  the  ultimate  authority  of 
the  governing  body  of  the  same  entity 
(the  university)  that  operates  the 
hospital  from  which  they  obtain  space. 
Thus,  these  hospitals  have  not  been  able 
to  comply  with  the  hospital-within-a- 
hospital  criteria. 

We  continue  to  believe  that  it  is 
important  to  exclude,  as  hospitals,  only 
facilities  that  actually  operate  as 
separate  hospitals,  not  as  units  of  larger 
hospitals.  At  the  same  time,  however, 
we  are  concerned  that  certain  hospitals 
might,  as  a  matter  of  State  law,  be 
unable  to  make  the  necessary 
organizational  changes  to  meet  our 
criteria.  We  believe  two  considerations 
justify  exclusion  of  these  facilities.  First, 
the  organizational  arrangements  under 
which  they  operate  were  in  place  when 
the  new  regulation  was  adopted,  and  to 
the  extent  the  arrangements  are  required 
by  State  law,  we  believe  they  do  not 
reflect  attempts  by  entities  to  establish 
nominal  hospitals  and,  in  turn,  seek 
inappropriate  exclusions.  Second,  we 
believe  it  would  be  inequitable  to  deny 
exclusions  to  hospitals  solely  because 
State  statutory  requirements  prevent 
them  from  having  the  same  flexibility  as 
other  institutions  to  reorganize 
themselves  to  meet  our  criteria. 

Accordingly,  we  propose  to  add 
§  412.22(f)  to  provide  that  if  a  hospital 
cannot  meet  the  criteria  in 
§§  412.23(e)(3)  (i)  or  (iii)  (proposed  to  be 
redesignated  as  §§  412.22(e)  (1)  and  (3)) 
solely  because  its  governing  body  or 
medical  staff  is  under  the  control  of  a 
third  entity’  that  also  controls  the 
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hospital  with  which  it  shares  a  building 
or  a  campus  or  cannot  meet  the  criteria 
in  §§  412.23(e)(3)  (ii)  or  (iv)  (proposed  to 
be  redesignated  as  §§  412.22  (e)(2)  and 
(e)(4))  solely  because  its  chief  medical 
officer  or  chief  executive  officer  is 
employed  by,  or  under  contract  with 
such  a  third  entity,  the  hospital  can 
nevertheless  qualify  for  an  exclusion  if 
that  hospital  meets  the  other  applicable 
criteria  and: 

•  Is  owned  and  operated  by  a  State 
university; 

•  Has  been  continuously  owned  and 
operated  by  that  university  since 
October  1, 1994; 

•  Is  required  by  State  law  to  be 
subject  to  the  ultimate  authority  of  the 
university’s  governing  body;  and 

•  Was  excluded  from  the  prospective 
payment  system  as  a  long-term  care 
hospital  for  any  cost  reporting  period 
beginning  on  or  after  October  1, 1993, 
but  before  October  1, 1994. 

We  wish  to  emphasize  that  we  intend 
to  allow  an  exception  to  the  criteria  in 
§  412.23(e)(3)  (i)  through  (iv)  only  if  the 
hospital  cannot  meet  those  criteria 
because  of  State  law.  We  do  not  intend 
to  provide  similar  treatment  for  other 
State  university  or  other  hospitals 
which  are  not  subject  to  such  statutory 
requirements  but  have  chosen  not  to 
undertake  such  a  reorganization.  We 
welcome  comments  and  suggestions  on 
this  issue  and  on  whether  the  language 
of  the  proposed  rule  effectively 
addresses  the  situation  of  hospitals 
disadvantaged  by  State  law. 

We  also  propose  to  redesignate  the 
specific  criteria  for  hospitals  within 
hospitals  now  in  §  412.23  (e)(3)  through 
(e)(5)  under  a  new  §412.22  (e),  (g),  and 
(h).  At  the  time  of  the  adoption  of  the 
final  rule  governing  long-term  care 
hospitals  within  hospitals,  we  did  not 
extend  its  application  to  other  types  of 
excluded  facilities  that  might  seek  to 
organize  themselves  on  that  model. 
Since  the  publication  of  the  final  rule 
governing  long-term  care  hospitals 
within  hospitals,  we  have  received 
scattered  inquiries  from  some  providers 
and  regional  offices  about  the 
appropriateness  of  other  types  of 
facilities  organizing  themselves  as 
hospitals  within  hospitals.  It  has 
become  apparent  that,  while 
rehabilitation  and  psychiatric  facilities 
may  be  granted  exemptions  from  the 
PPS  as  units  of  larger  hospitals,  there 
may  be  cases  where  such  facilities  may 
rather  seek  exclusion  as  hospitals 
within  hospitals  in  order  to  take 
advantage  of  certain  payment  rules  that 
favor  hospitals.  For  example,  new 
hospitals  within  hospitals  qualify  for 
the  new  hospital  exemption  from  the 


rate  of  increase  ceiling,  which  is  not 
available  to  new  units. 

We  believe  that  extension  of  the 
hospital-within-a-hospital  rules  is 
appropriate  to  avoid  recognizing 
nominal  hospitals,  while  allowing 
adequate  flexibility  for  legitimate  and 
efficient  sharing  of  services.  We 
continue  to  believe  it  is  important  to 
exclude  only  separate  long-term  care 
hospitals,  not  units,  of  larger  hospitals. 
We  believe  that  the  same  principle 
should  apply  to  cancer  and  children’s 
facilities,  which  the  statute  provides  for 
excluding  only  as  hospitals,  not  as 
units.  We  also  believe  that  it  is 
important  to  exclude,  as  hospitals,  only 
separate  rehabilitation  and  psychiatric 
hospitals  that  may  share  space  with 
another  hospital.  Rehabilitation  and 
psychiatric  facilities  that  actually 
function  as  units  of  larger  hospitals 
should  seek  exclusion  as  units  rather 
than  as  hospitals. 

As  stated  earlier,  we  are  proposing  .to 
extend  the  application  of  the  hospital- 
within-a-hospital  rules  to  all  types  of 
facilities  that  can  be  excluded  from  the 
PPS.  We  would  also  incorporate,  within 
this  extended  hospital-within-a-hospital 
rule,  the  provision  that  we  have 
proposed  above  for  facilities  owned  and 
operated  by  a  State  university.  At  the 
same  time,  we  are  considering  whether 
it  is  appropriate  for  new  hospitals 
within  hospitals  to  receive  the 
exemption  from  the  TEFRA  rate-of- 
increase  ceiling  during  the  first  2  years 
of  operation.  The  purpose  of  the  new 
hospital  exemption  is  to  recognize  that 
a  hospital  might  face  a  period  of  cost 
distortions  as  it  begins  operations  and 
tries  to  establish  its  presence  in  its 
market.  We  do  not  believe  that  newly 
established  hospitals  within  hospitals 
would  necessarily  face  the  same  degree 
of  cost  distortion  during  their  initial 
periods  of  operation.  This  is  because 
such  hospitals  begin  operation  within 
other  hospitals  that  have  established 
facilities  and  identifiable  market 
presence.  While  we  are  not  formally 
proposing  elimination  of  the  new 
hospital  exemption  for  hospitals  within 
hospitals  at  this  time,  we  are 
considering  whether  to  adopt  such  a 
provision  in  this  year’s  final  rule.  We 
invite  comment  on  whether  elimination 
of  the  new  hospital  exemption  for 
hospitals  within  hospitals  would  be 
advisable. 

Finally,  we  will  continue  monitoring 
the  development  of  the  hospital  within 
a  hospital  model.  While  we  have  not  yet 
conducted  the  kind  of  comprehensive 
study  of  these  facilities  that  ProPAC  has 
recommended,  we  will  consider 
whether  doing  so  is  worthwhile  within 
the  limits  our  available  resources. 


B.  Exclusion  of  New  Rehabilitation 
Units  and  Expansion  of  Existing 
Rehabilitation  Units  (§  412.30(b)(4)) 

In  the  September  1, 1995  final  rule  (60 
FR  45839),  we  made  certain  changes  to 
clarify  the  regulations  applicable  to  the 
exclusion  of  new  rehabilitation  units 
and  the  expansion  of  units  already 
excluded.  These  changes  were  intended 
only  to  clarify  existing  policy,  not  to 
change  it.  However,  in  making  these 
changes  we  inadvertently  omitted  a 
paragraph  that  explicitly  allowed  newly 
participating  hospitals  to  open  new 
rehabilitation  units  and  also  to  allow  the 
new  rehabilitation  units  to  be  excluded 
immediately  from  the  PPS.  In  omitting 
this  paragraph,  we  had  no  intention  of 
rescinding  the  policy.  We  are  proposing 
to  restore  this  paragraph  to  the 
regulations,  which  this  proposed  rule 
would  redesignate  at  §  412.30(b)(4),  to 
correct  this  omission  and  to  reaffirm 
current  policy.  (For  further  information 
on  this  policy,  see  the  Federal  Register 
published  September  1, 1992  (57  FR 
39746).) 

C.  Delicensing  and  Relicensing  of  Beds 
(§412.30) 

We  have  received  a  number  of 
questions  about  cases  in  which 
hospitals  remove  some  bed  capacity 
from  their  State  license  and  Medicare 
certifications,  then  later  increase  the 
number  of  their  licensed  and  certified 
beds  and  seek  to  have  the  bed  capacity 
“added"  and  considered  part  of  a  new, 
or  newly  expanded,  PPS-exempt 
rehabilitation  unit.  Assuming  that 
simultaneous  delicensure  and 
relicensure  of  beds  would  not  be 
accepted  as  the  addition  of  new  bed 
capacity,  we  also  have  been  asked  how 
long  bed  capacity  would  have  to  be 
excluded  from  a  hospital’s  licensure  and 
certification  to  be  considered  “new”  for 
purposes  of  the  PPS  exclusion  rules  at 
§412.30. 

Section  412.30  establishes  separate 
ways  for  new  and  converted  units  to 
meet  the  exclusion  criterion  related  to 
the  type  of  patient  population  treated. 
New  units  are  allowed  to  qualify  for 
initial  exclusion  based  in  part  on  a 
certification  regarding  their  intent  to 
treat  a  patient  population  of  the  kind 
described  in  §  412.23(b)(2),  rather  than 
on  a  showing  that  they  have  actually 
treated  such  a  population  during  the 
hospital’s  most  recent  cost  reporting 
period.  Converted  units  may  not  be 
excluded  based  on  a  certification,  but 
must  show  that  they  actually  met  the 
§  412.23(b)  requirement  during  the 
hospital’s  most  recent  12-month  cost 
reporting  period.  New  units  are  defined 
as  those  that  are  part  of  a  hospital  that 
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has  not  previously  sought  exclusion  for 
any  rehabilitation  unit  and  that 
comprise  greater  than  50  percent  of  the 
newly  licensed  and  certified  bed 
capacity,  while  converted  units  are 
those  that  do  not  qualify  as  new.  Section 
412.30  also  provides  for  separate 
treatment  of  new  and  converted  bed 
capacity  that  is  used  to  expand  existing 
units. 

Different  rules  apply  to  the  addition 
of  new  (as  opposed  to  converted)  bed 
capacity,  and  it  would  not  be 
appropriate  to  recognize  an  “increase” 
in  the  bed  capacity  that  coincides  with 
a  decrease  in  bed  capacity  in  another 
area,  resulting  in  no  net  increase  in  the 
hospital’s  total  licensed  and  certified 
bed  capacity.  Similarly,  it  would  not  be 
appropriate  to  allow  a  hospital  to 
circumvent  those  rules  simply  by 
removing  some  bed  capacity  from  its 
licensure  and  certification  on  a 
temporary  basis,  and  then  increasing  its 
bed  size  a  few  days,  weeks,  or  months 
later.  Thus,  when  a  hospital  seeks  to 
add  a  new  PPS-excluded  rehabilitation 
unit,  or  to  increase  the  size  of  an 
existing  unit  by  adding  new  bed 
capacity,  the  bed  size  of  the  hospital  in 
the  past  must  be  taken  ipto  account. 

The  current  regulations  do  not  specify 
how  long  a  decrease  in  a  hospital’s  bed 
capacity  must  be  effective  before  a 
subsequent  increase  in  the  hospital’s 
licensure  and  certification  can  be 
considered  as  “new”  capacity.  However, 
to  ensure  consistent  and  equitable 
treatment  of  all  hospitals  with  PPS- 
excluded  rehabilitation  units,  we 
propose  to  provide  in  the  regulations 
(proposed  §  412.30(a))  that  a  decrease  in 
capacity  must  remain  effective  for  at 
least  a  full  12-month  cost  reporting 
period  before  an  equal  or  lesser  number 
of  beds  can  be  added  to  the  hospital’s 
licensure  and  certification  and 
considered  “new”.  This  means  that 
when  a  hospital  seeks  to  establish  a  new 
unit,  or  to  enlarge  an  existing  unit, 
under  the  criteria  in  §  412.30,  the 
Regional  Office  will  review  its  records 
on  the  facility  to  determine  whether  any 
beds  have  been  delicensed  and 
decertified  during  the  12-month  cost 
reporting  period  before  the  period  for 
which  the  new  beds  are  to  be  added.  To 
the  extent  that  bed  capacity  was 
removed  from  the  hospital’s  licensure 
and  certification  during  that  period,  that 
amount  of  bed  capacity  cannot  be 
considered  “new”  under  §412.30.  For 
example,  if  a  hospital  with  a  calendar 
year  cost  reporting  period  had  removed 
15  beds  from  its  licensure  and 
certification  in  calendar  year  1997  and, 
for  calendar  year  1998,  sought  to  set  up 
a  new  rehabilitation  unit  that  would 
include  20  beds  that  would  be  added  to 


its  licensure  and  certification  as  of 
January  1, 1998,  only  5  of  those  beds 
could  be  considered  “new”  under 
section  412.30.  The  remaining  beds 
would  be  considered  converted  beds. 

This  guideline  applies  to  changes  in 
a  hospital’s  total  licensed  and  certified 
bed  capacity,  regardless  of  whether 
specific  beds  or  physical  areas  within  a 
hospital  have  previously  been 
operational  and  available  to 
rehabilitation  patients.  Thus,  if  a 
hospital  delicenses  25  beds  on  one  floor 
in  the  third  month  of  a  cost  reporting 
period  and,  2  months  later,  increases  its 
licensure  and  certification  by  adding  a 
25-bed  unit  in  a  previously  unoccupied 
area  on  another  floor,  that  unit  could 
not  be  considered  “new”  under  §412.30 
even  though  it  occupies  different  space 
from  the  beds  that  represented  the 
delicensed  capacity.  This  guideline 
applies  only  for  purposes  of  PPS 
exclusion  and  is  not  intended  to  limit  a 
hospital’s  ability  to  add  to  its  licensed 
and  certified  bed  capacity  for  the 
provision  of  services  paid  for  under  the 
PPS. 

VIII.  ProPAC  Recommendations 

We  have  reviewed  the  March  1, 1997 
report  submitted  by  ProPAC  to  Congress 
and  have  given  its  recommendations 
careful  consideration  in  conjunction 
with  the  proposals  set  forth  in  this 
document.  Recommendation  2, 
concerning  the  update  for  the 
prospective  payment  system  operating 
payment  rates,  is  discussed  in  Appendix 
E  of  this  proposed  rule. 
Recommendations  3  and  4,  concerning 
the  prospective  payment  system  capital 
payment  rates,  are  discussed  in  section 
III.  of  the  Addendum  of  this  proposed 
rule.  Recommendation  13,  concerning 
updating  the  target  amounts  for  PPS- 
excluded  hospitals  and  distinct  part 
units,  is  discussed  in  section  VII.  of  this 
proposed  rule.  Recommendation  31, 
concerning  long-term  care  hospitals 
within  hospitals,  is  discussed  in  section 
VI.  of  this  proposed  rule.  The  remaining 
recommendations  are  discussed  below. 

A.  Ensuring  Quality  of  Care 
(Recommendation  1) 

Recommendation:  The  Medicare 
program  needs  to  be  vigilant  in 
monitoring  and  improving  the  quality  of 
care  delivered  to  its  beneficiaries  in 
both  the  fee-for-service  and  risk 
contracting  options.  ProPAC  supports  a 
comprehensive  approach  to  quality 
assurance  that  includes  both  pattern 
analysis  and  systematic  review  of 
individual  cases. 

Response:  We  concur  with  ProPAC’s 
recommendation  that  “continuous 
quality  improvement  activities  need  to 


be  accompanied  by  effective  methods  to 
identify  and  monitor  providers  with 
questionable  performance.”  We  are 
pursuing  two  complementary  strategies 
in  this  area:  strengthening  the 
mechanisms  for  soliciting,  investigating, 
and  monitoring  complaints;  and 
establishing  an  ongoing  pattern 
monitoring  system.  We  believe  that 
there  is  ample  evidence  that  returning  to 
case  review  of  randomly  selected  cases 
would  not  be  an  effective  way  to 
monitor  providers  with  questionable 
performance. 

Beneficiary  Complaints 

Peer  Review  Organizations  (PROs) 
have  had  greater  success  identifying 
quality  of  care  concerns  through  the 
beneficiary  complaint  process  than 
through  traditional  case  review.  The 
number  of  such  complaints  is  relatively 
small  but  has  proven  in  the  past  to  be 
an  excellent  source  of  problem 
identification.  Complaints  provide  PROs 
with  the  opportunity  to  identify  and 
remedy  instances  of  poor  quality.  We 
are  committed  to  improving  the 
beneficiary  complaint  process.  We  have 
formed  the  Beneficiary  Protection  and 
Documentation  Issues  Task  Force  as  a 
subgroup  of  the  Medicare  Technical 
Advisory  Group.  This  task  force 
includes  representatives  from  PROs, 
intermediaries,  carriers,  provider 
groups,  consumer  organizations,  the 
Office  of  the  Inspector  General,  and  the 
Office  of  the  General  Counsel.  The  task 
force  is  charged  with  reexamining  the 
PRO  beneficiary  complaint  process.  Its 
work  plan  includes  the  development  of 
a  proposed  rule  concerning  the 
beneficiary  complaint  process  (expected 
to  be  published  soon)  that  will  enable 
the  PRO  to  be  more  responsive  to 
beneficiary  needs;  and  to  conduct 
studies  that  evaluate  potential 
alternative  approaches  to  handling 
beneficiary  complaints.  The  studies  are 
being  designed  to  test  a  variety  of  new 
and  innovative  methods  of  investigating 
complaints  including  exploring  the 
possibility  of  working  with  other 
entities  such  as  licensing  agencies, 
private  accreditation  bodies.  State 
medical  societies,  and  consumer  groups, 
in  the  resolution  of  beneficiary 
complaints.  The  final  report  is  due  to 
the  Medicare  Technical  Advisory  Group 
in  January  1999. 

A  vital  element  of  our  strategy  is  to 
increase  awareness  among  beneficiaries 
of  their  rights  as  patients  to  file 
complaints,  and  the  ease  with  which 
they  can  submit  their  complaints.  A 
number  of  efforts  are  underway.  HCFA 
plans  to  test  a  toll  free  hotline  in  four 
States  that  will,  for  the  first  time, 
provide  a  single  1-800  number  for  all 
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beneficiary  inquiries.  Complaints  about 
the  quality  of  care  will  be  automatically 
routed  to  the  appropriate  HCFA  agent 
(for  example,  the  PRO  or  the  End  Stage 
Renal  Disease  (ESRD)  Network)  for 
action.  This  hotline  will  be  advertised  to 
ensure  that  Medicare  beneficiaries  are 
aware  of  this  service. 

The  conditions  of  participation  for 
Medicare  providers  are  being  revised  to 
transition  towards  a  patient  outcome- 
based  system,  and  to  stimulate 
improvements  in  processes,  outcomes  of 
care,  and  patient  satisfaction.  Under  the 
revised  conditions,  providers  would  be 
required  to  prominently  display  a  list  of 
patient’s  rights,  including  the  patient’s 
right  to  complain  about  the  quality  of 
the  care  provided. 

In  response  to  concerns  expressed 
about  the  managed  care  appeals  process, 
we  have  recently  published  a  final  rule 
with  comment  period  that  will  require 
managed  care  plans  contracting  with 
Medicare  to  add  an  expedited  appeals 
procedure  to  their  appeals  process.  This 
will  allow  Medicare  enrollees  to  obtain 
coverage  decisions  as  well  as  to  have 
those  decisions  reconsidered  within 
very  short  timeframes  in  certain  time- 
sensitive  situations.  We  also  are 
developing  a  separate  notice  of 
proposed  rulemaking  that  would 
shorten  the  timeframes  for  standard 
appeals  that  are  not  time-sensitive  and 
therefore  not  expedited.  Currently, 

Health  Maintenance  Organizations 
(HMOs)  and  Competitive  Medical  Plans 
(CMPs)  have  60  days  to  make  decisions 
regarding  the  necessity  of  beneficiary 
requests  for  services  and  60  days  to 
complete  reconsiderations.  These 
timeframes  will  be  reduced 
significantly. 

In  addition  to  improving  the 
beneficiary  complaint  process,  there  are 
efforts  underway  to  ensure  that  these 
complaints  are  consolidated  and 
analyzed  to  improve  our  ability  to 
identify  and  correct  problems.  They 
currently  arrive  at  a  variety  of  points  of 
contact,  including  HCFA  central  office, 
10  regional  offices,  PROs,  ESRD 
Networks,  fiscal  intermediaries,  and 
carriers.  We  are  developing  a  standard 
set  of  definitions  for  use  by  HCFA  and 
all  of  its  agents  in  categorizing  inquiries, 
along  with  developing  an  integrated 
automated  system  to  continually  track 
issues,  provide  timely  and  accurate 
responses,  and  effectuate  improvements. 

The  enhancements  in  the 
responsiveness  of  PROs  to  beneficiary 
complaints,  the  pilots  to  improve  our 
accessibility  to  beneficiaries,  the 
activities  underway  to  improve 
beneficiary  awareness  of  their  right  to 
file  a  complaint,  and  the  development  of 
systems  to  categorize,  track,  and  analyze 


beneficiary  inquiries  will  all  improve 
our  effectiveness  in  identifying 
providers  with  questionable 
performance. 

Pattern  Monitoring 

We  recently  implemented  a  national 
surveillance  system  for  PROs  to  use  in 
identifying  patterns,  trends,  and 
variations  in  the  health  and  health  care 
of  Medicare  beneficiaries  and  in 
identifying  sentinel  events  or  clusters 
that  may  indicate  less-than-optimal 
care.  We  are  analyzing  data  from 
HCFA’s  National  Claims  History  files  to 
present  national  and  State-specific 
descriptive  epidemiology  of  the 
Medicare  population,  overall  health  care 
utilization,  and  selected  markers  of 
potential  quality  issues.  Updates  will  be 
provided  on  a  quarterly  basis.  PROs 
have  the  capacity  to  refine  the  analyses 
to  the  community  or  hospital-specific 
level,  in  order  to  identify  providers  with 
questionable  performance  and  will  use 
the  surveillance  information  to  identify 
and  act  on  opportunities  to  improve 
care. 

We  do  not  currently  have  encounter 
data  for  managed  care  plans,  and  thus 
the  national  surveillance  system  does 
not  focus  on  managed  care  providers. 
There  is  a  pilot  program  underway  to 
test  the  development  and  use  of  such 
data.  In  addition,  there  are  efforts 
underway  to  ensure  that  managed  care 
plans  with  questionable  performance 
are  identified,  and  actions  taken  to 
resolve  concerns.  All  managed  care 
plans  will  be  required  to  provide  Health 
Plan  Employer  Data  and  Information 
System  (HEDIS)  quality  measures  by  the 
summer  of  1997.  In  addition,  we  are 
participating  in  the  development  of  the 
Foundation  for  Accountability  (FACCT) 
measures  and  will  be  testing  their  use  in 
at  least  five  States.  To  complement  the 
collection  of  these  quality  of  care 
measures  from  the  plans,  we  have 
developed  a  Medicare-specific 
consumer  satisfaction  survey  in 
collaboration  with  the  Agency  for 
Health  Care  Policy  and  Research 
through  its  Consumer  Assessment  of 
Health  Plan  Study  (CAHPS)  process. 

The  survey  will  be  plan-specific  and 
administered  on  an  annual  basis.  It  is 
designed  to  collect  information  on 
satisfaction  with  quality  of  care,  access, 
and  utilization  of  care  and  will  provide 
another  source  of  information  about  care 
provided  by  managed  care  plans. 

Other  Sources 

We  also  have  other  sources  for 
identifying  poor  performers.  PROs  are 
still  obligated  to  review  cases  referred  to 
them  by  carriers  and  intermediaries, 
usually  for  quality  concerns  that  may 


affect  coverage  and  payment.  Hospitals 
are  required  to  provide  patients  with  a 
Notice  of  Noncoverage  if  they  believe 
that  a  beneficiary  does  not  require 
inpatient  level  of  care.  If  the  beneficiary 
disagrees  with  the  hospital’s  decision, 
he  or  she  may  ask  the  PRO  to  review  the 
case.  The  PRO  may  identify  a  quality 
concern  in  the  process  that  would 
require  some  type  of  intervention  at  the 
hospital  or  physician  level. 

B.  Improving  the  Distribution  of 
Medicare’s  Indirect  Medical  Education 
(IME)  Payments  (Recommendation  5) 

Recommendation:  Medicare’s  IME 
payments  should  reflect  the  historical 
relationship  between  hospital  costs  and 
teaching  intensity.  Further,  they  should 
continue  to  be  based  on  the  hospital’s 
volume  of  Medicare  patients.  These 
payments  should  no  longer  change  in 
proportion  to  annual  variations  in  the 
number  of  residents  or  beds.  In 
addition,  the  payment  method  should 
be  flexible  enough  to  allow  and  support 
training  in  settings  outside  of  the 
hospital. 

Response:  The  President’s  FY  1998 
budget  includes  several  proposals 
consistent  with  ProPAC’s 
recommendations.  As  set  forth  in  those 
proposals,  the  total  number  of  residents 
and  the  number  of  nonprimary  care 
residents  would  be  capped  on  a 
hospital-specific  basis;  the  resident-to- 
bed  ratios  would  be  capped  at  the  level 
of  hospitals’  cost  reporting  periods 
ending  on  or  before  December  31, 1996; 
residents  would  be  counted  based  on  a 
multi-year  rolling  average;  and  hospitals 
could  include  residents  training  in 
nonhospital-based  training  sites  in  their 
resident-to-bed  ratios  (as  long  as  the 
hospital  continues  to  pay  the  residents’ 
salaries). 

We  believe  the  incentives  associated 
with  the  current  IME  adjustment  are 
contrary  to  the  Administration’s  policy 
of  decreasing  the  number  of  residents 
trained  in  the  United  States,  increasing 
the  relative  number  of  residents  trained 
in  primary  care,  and  encouraging  more 
training  in  nonhospital-based  sites.  Our 
proposals  would  end  the  incentives  to 
increase  the  number  of  residents, 
encourage  more  training  in  primary 
care,  decrease  the  financial  penalty  for 
reducing  the  number  of  residents 
trained  (thereby  encouraging  that 
reduction  over  time),  and  provide  • 
funding  for  training  in  nonhospital- 
based  sites. 

C.  Reducing  the  Level  of  Medicare’s 
Indirect  Medical  Education  Payments 
(Recommendation  6) 

Recommendation:  The  indirect 
medical  education  adjustment  should  be 
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reduced  from  its  current  level  of  7.7 
percent  to  7.0  percent  in  fiscal  year 
1998. 

Response:  We  agree  with  ProPAC  that 
the  current  level  of  payment  for  the 
indirect  costs  of  medical  education  is 
too  high.  The  President’s  FY  1998 
budget  would  reduce  the  adjustment  to 
7.4  percent  in  FY  1998,  7.0  percent  in 
FY  1999,  6.8  percent  in  FY  2000,  6.6 
percent  in  FY  2001,  and  5.5  percent  in 
FY  2002  and  thereafter.  A  gradual 
reduction  in  IME  adjustment  over 
several  years  would  allow  teaching 
hospitals  time  to  adjust  to  lower 
payments,  while  accomplishing  our 
objective  of  reducing  the  adjustment  to 
a  more  analytically  justifiable  level, 
which  we  estimate  to  be  in  the  4-to-5 
percent  range. 

D.  Improving  Medicare’s  Payments  for 
Direct  Graduate  Medical  Education 
(GME)  Costs  (Recommendation  7) 

Recommendation:  Medicare’s 
payments  to  hospitals  for  the  direct 
costs  of  GME  programs  should  not 
change  in  proportion  to  annual 
variations  in  the  number  of  residents 
trained.  The  method  for  determining  the 
level  and  distribution  of  these  payments 
should  be  as  neutral  as  possible 
concerning  the  number  and  speciality 
mix  of  residents  and  the  site  of  their 
training. 

Response:  We  share  many  of 
ProPAC’s  concerns  regarding  the  way 
Medicare  currently  pays  for  direct 
medical  education,  and  we  are  hopeful 
that  the  graduate  medical  education 
demonstration  in  New  York  State  will 
provide  insights  into  how  Medicare  can 
establish  more  appropriate  incentives. 
Under  the  demonstration,  participating 
New  York  hospitals  will  receive 
declining  financial  protections  for 
residency  reductions.  We  believe  that 
these  financial  protections,  which  will 
phase  out  over  6  years,  will  provide 
incentives  for  participating  hospitals  to 
realize  appropriate  reductions  in  their 
residency  programs,  to  increase  the 
proportion  of  residents  in  primary  care 
training,  and  to  provide  more  training 
opportunities  in  ambulatory  sites. 

Although  we  do  not  support  lump 
sum  payments  to  hospitals  for  direct 
graduate  medical  education,  the 
President’s  FY  1998  budget  includes 
proposals  that  would  address  ProPAC 
concerns.  For  instance,  the  budget 
provisions  would  base  a  hospital’s 
direct  graduate  medical  education 
payment  on  a  3-year  rolling  average  of 
full-time  equivalent  (FI  E)  residents. 
This  measure  would  reduce  the  adverse 
financial  impact  on  a  hospital  that 
reduces  the  size  of  its  residency 
programs.  The  proposals  would  further 


encourage  training  in  primary  care 
specialties  by  providing  payments  to 
nonhospitals  (federally  qualified  health 
centers,  rural  health  clinics,  and  health 
maintenance  organizations)  for  residents 
when  the  residents’  salaries  are  not  paid 
by  hospitals. 

E.  Establishing  a  Broader-Based 
Financing  Mechanism  for  Graduate 
Medical  Education  and  Teaching 
Hospitals  (Recommendation  8) 

Recommendation:  Explicit  payments 
for  graduate  medical  education  and 
teaching  hospital  costs  should  not  be 
limited  to  the  Medicare  program. 
Mechanisms  to  broaden  financial 
support  for  training  physicians  in 
hospitals  and  other  locations  should  be 
developed.  The  payments  should  reflect 
the  reasonable  costs  of  training  at  each 
facility  and  protect  the  access  of 
beneficiaries  and  other  populations  to 
the  services  they  provide. 

Response:  We  agree  that  all  payers 
should  contribute  their  fair  share  toward 
physician  training,  particularly  for  the 
patient  care  services  that  are  provided 
in  the  course  of  this  training.  In 
addition,  we  agree  that  academic 
medical  centers  play  an  important  role 
as  training  and  research  centers  and  are 
an  integral  part  of  our  health  care 
system. 

In  response  to  ProPAC’s  observation 
that  Medicare  is  the  only  payer  that 
explicitly  supports  graduate  medical 
education,  we  note  that  some  Medicaid 
programs  explicitly  pay  hospitals  for  the 
indirect  and  direct  costs  of  graduate 
medical  education  in  a  manner  similar 
to  Medicare.  In  addition,  some  States 
(for  example.  New  York,  through  the 
New  York  Health  Care  Reform  Act) 
provide  explicit  support  for  teaching 
hospitals  using  private  payers. 

We  note  that  although  tne  President’s 
health  care  reform  bill  in  1993 
attempted  to  involve  private  insurers  in 
directly  supporting  medical  education, 
we  do  not  currently  have  a  proposal  to 
broaden  support  for  teaching  hospitals 
beyond  that  currently  provided  by 
Medicare.  We  have,  however,  proposed 
to  broaden  financial  support  for 
teaching  hospitals  by  changing  the  way 
Medicare  funds  medical  education 
through  its  managed  care  programs. 
Currently,  Medicare  payments  to  HMOs 
are  based  on  the  average  cost  of 
providing  services  to  Medicare  patients 
in  the  fee-for-service  part  of  Medicare. 
These  Medicare  payments  to  HMOs 
include  payments  for  medical 
education.  We  have  proposed  revising 
Medicare’s  payments  to  HMOs  to 
exclude  the  portion  associated  with 
medical  education.  Instead,  we  would 
pay  these  funds  directly  to  teaching 


hospitals  and  managed  care  plans  with 
teaching  programs.  Our  proposal  would 
thus  benefit  teaching  hospitals,  by 
increasing  their  Medicare  payments,  as 
well  as  more  appropriately  target 
Medicare  funds  designated  for  medical 
education. 

F.  Principles  for  Improving  Medicare’s 
Disproportionate  Share  (DSH)  Payment 
Adjustment  (Recommendation  9) 

Recommendation:  Medicare’s  DSH 
payments  should  be  aimed  at  protecting 
access  to  hospital  care  for  its 
beneficiaries.  Payments  should  be 
distributed  based  on  each  hospital’s 
share  of  low-income  patient  care  and 
volume  of  Medicare  cases.  The  low- 
income  share  measure  should  reflect  the 
costs  of  services  provided  to  low- 
income  groups  in  both  inpatient  and 
outpatient  settings.  These  groups 
include  Medicare  patients  eligible  for 
SSI,  patients  sponsored  by  Medicaid 
and  local  indigent  care  programs,  and 
uninsured  and  underinsured  patients  as 
represented  by  uncompensated  care. 

Response:  The  Medicare 
disproportionate  share  adjustment  is 
linked  to  hospital  payments  under  the 
prospective  payment  system.  In  this 
way,  Medicare  funds  a  share  of  the 
inpatient  costs  generated  by  hospitals 
that  are  caring  for  a  large  number  of 
indigent  patients.  The  Medicare 
disproportionate  share  adjustment  was 
established  by  Congress  effective  May  1, 
1986,  under  section  1886(d)(5)(F)  of  the 
Act.  It  was  intended  to  be  a  mechanism 
through  which  hospitals  that  treated  a 
high  proportion  of  indigent  patients 
could  be  compensated  for  the  higher 
, Medicare  costs  associated  with  treating 
that  population.  Medicaid  also  provides 
a  disproportionate  share  adjustment. 

When  the  disproportionate  share 
adjustment  was  enacted,  eligible 
hospitals  were  expected  to  be  the 
exception,  not  the  rule.  However,  almost 
half  of  the  hospitals  under  the 
prospective  payment  system  currently 
receive  some  level  of  Medicare 
disproportionate  share  payments.  In 
addition,  as  a  result  of  recent  court 
decisions  concerning  HCFA’s 
interpretation  of  Medicaid  eligible  days, 
not  only  will  payments  increase  to 
currently  eligible  disproportionate  share 
hospitals,  but  we  expect  that  additional 
hospitals  will  qualify  for 
disproportionate  share  payments. 

ProPAC  believes  that  HCFA  should 
continue  to  use  a  combination  of 
Medicare,  Supplemental  Security 
Income  (SSI),  and  Medicaid  data  as 
eligibility  criteria  and,  in  addition, 
uncompensated  care  data  should  be 
collected  on  an  individual  hospital  basis 
and  included  in  the  calculation.  We  are 
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seeking  to  move  away  from  the  SSI  and 
Medicaid  measures  that  currently  exist 
within  this  adjustment  formula  due  to 
the  concerns  outlined  in  the  May  31, 
1996  proposed  rule  (61  FR  27473).  None 
of  the  public  comments  we  received  in 
response  to  these  concerns  suggested 
the  collection  of  uncompensated  care 
data.  In  addition,  such  data  would  be 
imverifiable,  except  through  arduous 
auditing  procedures,  which  would  be 
expensive  and  time-consuming  for  the 
fiscal  intermediaries  and  the  hospitals. 

The  President’s  FY  1998  budget 
includes  a  provision  to  freeze 
disproportionate  share  payment 
adjustments  for  2  years  while  we 
develop  an  alternative  methodology  for 
identifying  and  paying  hospitals  that 
treat  a  disproportionate  share  of  low- 
income  patients.  Our  intention  is  to 
move  away  from  the  current  eligibility 
measures  and  to  target  payments  to 
those  hospitals  with  the  highest  shares 
of  low-income  patients. 

G.  Improving  the  Distribution  of 
Disproportionate  Share  Payments 
(Recommendation  10) 

Recommendation:  DSH  payments 
should  be  concentrated  among  hospitals 
with  the  highest  shares  of  poor  patients. 
Therefore,  a  minimum  threshold  should 
be  established  for  the  low-income 
patient  cost  share.  Hospitals  falling  just 
above  the  threshold  should  receive  only 
a  minimal  per  case  payment,  with  the 
amount  then  increasing  as  low-income 
share  rises.  The  same  general  approach 
for  distributing  payments  should  apply 
to  all  PPS  hospitals. 

Response:  Congress  set  the  current 
threshold  payments  for  Medicare 
disproportionate  share  hospitals  in 
section  6003(c)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1989.  This 
provision  expanded  both  the  number  of 
hospitals  that  could  qualify  for 
disproportionate  share  payments  as  well 
as  the  level  of  those  payments  for  some 
categories.  We  note  that  large  urban 
hospitals  already  receive  payments 
based  on  this  graduated  payment 
structure.  ProPAC  notes  that  95  percent 
◦f  the  hospitals  receiving 
disproportionate  share  payments  are 
designated  as  large  urban  hospitals.  A 
May  1990  Congressional  Budget  Office 
(CBO)  report  to  Congress,  found  that 
only  large  urban  hospitals  were 
overburdened  by  the  cost  of  caring  for 
the  indigent  population. 

We  agree  with  ProPAC  that  the 
disproportionate  share  payments  should 
be  concentrated  on  the  hospitals  in 
greatest  need  of  assistance. 


H.  Collecting  Data  To  Support 
Disproportionate  Share  Payment  Reform 
(Recommendation  11) 

Recommendation:  The  Secretary 
should  collect  the  data  necessary  to 
implement  a  revised  DSH  payment 
mechanism.  Due  to  recent  and  planned 
changes  in  the  Medicaid  and  SSI 
programs,  the  measure  now  used  to 
distribute  DSH  payments  is  becoming 
increasingly  untenable.  Although 
several  new  data  elements  would  be 
required,  this  need  not  substantially 
increase  the  current  hospital  reporting 
burden.  Periodic  audits  of  these  data 
would  also  be  necessary. 

Response:  Currently,  hospitals  are  not 
required  to  distinguish  between  bad 
debts  and  uncollectible  accounts.  When 
a  patient  does  not  pay  a  bill,  the 
hospital  is  required  to  proceed  through 
a  series  of  steps  in  an  attempt  to  collect 
the  amount  before  it  can  be  declared  a 
bad  debt.  If  the  hospital  were  also 
seeking  to  collect  data  on 
uncompensated  care,  it  would  be 
required  to  further  investigate  whether 
or  not  the  patient  had  the  ability  to  pay. 
This  could  be  a  very  burdensome  task. 
ProPAC’s  solution  to  this  problem  is  to 
include  bad  debts  and  charity  care  as  a 
lump  sum.  However,  Medicare  currently 
pays  hospitals  for  bad  debts,  and  bad 
debts  are  removed  from  the  exception  to 
the  disproportionate  share  adjustment 
calculation  under  our  regulations  at 
§  412.106(c)(2).  In  addition,  we  believe 
that  the  inclusion  of  bad  debts  in  this 
calculation  would  encourage  some 
hospitals  to  relax  their  collection  efforts, 
at  Medicare’s  expense.  In  any  event, 
cost  reporting  forms  would  have  to  be 
changed  and  any  data  collected  would 
have  to  be  audited  extensively  by  the 
fiscal  intermediaries.  Therefore,  we 
question  whether  a  data  collection  effort 
is  feasible. 

Our  preference  would  be  to  use  data 
that  are  already  available  and  verifiable 
on  a  national  basis  for  the  Medicare 
disproportionate  share  adjustment 
calculation.  We  are  currently  pursuing 
such  data  sources  as  we  fashion  our 
legislative  proposal. 

I.  Making  Teaching  and 
Disproportionate  Share  Payments  to 
Facilities  That  Treat  Medicare  Risk  Plan 
EnroIIees  (Recommendation  12) 

Recommendation:  Facilities  that 
receive  explicit  direct  GME,  IME,  or 
DSH  payments  for  their  Medicare  fee- 
for-service  patients  should  also  receive 
additional  payments  for  their  Medicare 
risk  plan  patients.  Mechanisms  should 
be  developed  to  distribute  these 
payments  in  a  way  that  reflects  the 
policy  goals  of  the  Medicare  program. 


Response:  ProPAC  is  concerned  that 
explicit  support  for  teaching  and 
disproportionate  share  hospitals  is 
eroding  as  managed  care  plans  enroll 
more  Medicare  patients.  According  to 
ProPAC,  managed  care  plans  may  be 
unwilling  to  pay  the  extra  costs  that 
these  hospitals  incur  and  separate 
mechanisms  need  to  be  developed  to 
allow  teaching  and  disproportionate 
share  hospitals  to  remain  competitive 
with  other  hospitals. 

We  are  concerned  that  Medicare’s 
payment  to  managed  care  plans 
includes  compensation  for  direct  and 
indirect  graduate  medical  education  and 
a  disproportionate  share  adjustment  that 
may  not  be  reflected  in  the  payments 
managed  pare  plans  are  making  to 
teaching  and  disproportionate  share 
hospitals.  The  President’s  FY  1998 
budget  includes  a  proposal  to  remove 
funding  included  in  Medicare’s 
payment  to  managed  care  plans  for 
teaching  and  disproportionate  share 
activities  and  to  pay  these  funds  directly 
to  teaching  and  disproportionate  share 
hospitals  based  on  their  Medicare  risk 
plan  discharges. 

/.  Modifying  the  Tax  Equity  and  Fiscal 
Responsibility  Act  (TEFRA)  Payment  • 
System  (Recommendation  14) 

Recommendation:  Congress  should 
consider  modifying  the  TEFRA  payment 
system  to  correct  for  the  payment 
disparity  between  new  and  old 
providers. 

Response:  HCFA  has  developed 
legislative  proposals  to  modify  the 
TEFRA  payment  system.  Our  proposals 
include  rebasing  the  target  rates  for 
excluded  hospitals  and  units  using  an 
average  of  each  facility’s  two  most 
recent  cost  reporting  periods.  This 
measure  would  realign  payment  rates 
with  costs  for  both  old  and  new 
providers.  In  conjunction  with  rebasing, 
the  new  target  rates  would  be  capped  at 
150  percent  of  a  national  mean  rate  for 
each  type  of  facility  in  order  to  prevent 
newer  high  cost  hospitals  from  receiving 
excessive  target  rates.  Lower  cost 
hospitals  would  be  protected  by 
establishing  a  floor  of  70  percent  of  the 
national  mean  rate  for  each  type  of 
facility.  Incentive  payments  would  be 
modified  by  providing  that  no  such 
payment  would  be  made  where  a 
provider  incurs  costs  that  are  less  than 
or  equal  to  110  percent  of  the  target 
amount.  Finally,  the  President’s  FY 
1998  budget  proposal  would  revise  the 
payment  of  capital  costs  to  excluded 
hospitals  and  units  by  reducing 
reimbursement  for  capital  to  85  percent 
of  reasonable  costs.  TEFRA  providers 
are  the  only  hospitals  that  continue  to 
be  reimbursed  for  capital  on  a  dollar-for- 
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dollar  basis;  consequently,  they  have  no 
incentive  to  control  their  capital 
expenditures.  This  policy  would  make 
capital  reimbursement  policy  more 
consistent  among  all  hospitals  and 
provide  a  needed  incentive  for  cost 
control,  particularly  for  newer  excluded 
hospitals  and  units  that  may  have  more 
resources  for  capital  expenditures 
because  they  are  not  as  limited  by  the 
target  rates  on  inpatient  operating  costs. 

K.  Prospective  Payment  System  for 
Hospital  Outpatient  Services 
(Recommendation  15) 

Recommendation:  The  Secretary 
should  implement  a  prospective 
payment  system  for  hospital  outpatient 
services  as  soon  as  possible.  Such  a 
system  should  incorporate  methods  for 
controlling  the  volume  of  services. 

Response:  We  agree  with  the  need  to 
implement  a  prospective  payment 
system  for  outpatient  services.  Under 
the  President’s  FY  1998  budget,  a 
prospective  payment  system  for 
outpatient  services  would  be 
implemented  on  January  1, 1999. 

While  we  await  legislative  authority, 
we  will  continue  to  develop  and  refine 
the  Medicare-specific  factors  of  the 
ambulatory  patient  group  (APG) 
classification  system  that  we 
recommend  using.  We  plan  to  analyze 
the  payments  that  would  be  made  across 
sites  (for  example  in  ambulatory 
surgical  centers  (ASCs)  or  physician 
radiology  practices)  to  ensure  that  we 
have  not  created  unwarranted 
incentives  to  perform  procedures  in  a 
given  setting  for  financial  reasons. 

We  are  concerned  as  well  about  the 
potential  for  increases  in  the  volume  of 
services  provided,  both  in  outpatient 
departments  and  in  other  settings.  We 
are  examining  approaches  to  volume 
measurement  and  control,  including  the 
level  of  packaging  for  ancillary  services 
and  the  monitoring  of  patterns  of  care. 
For  example,  we  could  track  whether 
Medicare  beneficiaries  received  more 
clinic  visits  per  patient  under  APGs 
than  they  did  under  reasonable  cost- 
based  payment.  If  so,  we  could  take 
corrective  action  in  one  of  two  ways:  We 
could  adjust  for  the  over  utilization  of 
outpatient  services  under  a  prospective 
payment  system  by  incorporating  the 
adjustments  into  the  total  system,  which 
may  impact  on  all  hospitals;  or  we 
could  target  the  specific  hospitals 
identified  as  over  utilizing  services  and 
apply  the  corrective  action  specifically 
to  them. 


L.  Reducing  Beneficiary  Liability  for 
Hospital  Outpatient  Services 
(Recommendation  16) 

Recommendation:  Beneficiary 
liability  for  hospital  outpatient  services 
should  be  reduced  from  20  percent  of 
charges  to  20  percent  of  the  allowed 
payment,  as  it  is  for  other  services. 
Further,  Congress  should  correct  the 
blended  payment  formula.  This  would 
help  offset  the  increase  in  Medicare 
outlays  resulting  from  a  reduction  in 
beneficiary  liability. 

Response:  We  agree  that  the  issue  of 
beneficiary  coinsurance  should  be 
addressed  and  that  the  blended  payment 
formula  should  be  corrected.  As  part  of 
the  President’s  FY  1998  budget 
proposal,  coinsurance  for  outpatient 
services  would  be  reduced  to  20  percent 
by  2007  as  part  of  the  implementation 
of  a  prospective  payment  system  for 
these  services. 

M.  Improving  Dialysis  Facility  Data 
(Recommendation  17) 

Recommendation:  HCFA  should 
regularly  audit  a  representative  sample 
of  dialysis  facility  cost  reports  to  ensure 
that  it  has  accurate  data  to  assess  the 
adequacy  of  the  composite  rates. 

Further,  it  should  systematically  track 
quality  indicators  for  these  providers. 

Response:  HCFA  does  not  audit  renal 
facilities  on  a  regular  basis  since  audits 
do  not  result  in  recoupment  of  Medicare 
funds.  This  is  because  renal  facilities  are 
paid  the  composite  rate,  which  is  a  set 
fee.  Thus,  there  is  no  cost 
reimbursement.  In  recent  years, 

Medicare  funds  for  audits  have  been 
reduced.  To  manage  these  limited 
resources,  HCFA  has  instructed 
contractors  to  audit  those  entities  that 
generate  the  most  return  on  audit 
dollars  spent.  With  renal  audits,  the 
only  payback  is  recoupment  of 
unallowable  bad  debts,  which  are 
limited  under  the  current  payment 
system.  Generally,  audit  funds  in  the 
budget  are  not  used  to  review  cost 
reports  that  have  little  or  no  effect  on 
Medicare  providers'  payments. 

We  are  also  concerned  about  the 
quality  of  the  data  regarding  dialysis 
facility  costs  in  the  Health  Care  Provider 
Cost  Report  Information  System 
(HCRIS).  Procedures  and  edits  are  in 
place  to  review  data  that  do  not  appear 
reasonable.  However,  these  procedures 
and  edits  cannot  guarantee  that  renal 
facilities  report  their  costs  in  accordance 
with  Medicare  reasonable  cost 
principles.  To  accomplish  this  task, 
fiscal  intermediaries  perform  desk 
reviews  of  cost  reports  for  the  purpose 
of  finding  errors  or  for  identifying  cost 
reports  that  should  be  audited.  Because 


of  limited  resources,  only  in  rare 
instances  would  a  fiscal  intermediary 
audit  a  renal  facility’s  cost  report. 

HCRIS  edits  are  designed  to  ensure  that 
data  are  within  acceptable  ranges  or  to 
identify  facilities  with  missing  data.  The 
best  way  to  ensure  that  cost  reports  are 
completed  correctly  is  through 
education  of  individuals  who  are 
responsible  for  completing  renal  cost 
reports.  The  National  Renal 
Administrator  Association  has  been 
helpful  in  accomplishing  this  task  and 
in  improving  the  quality  of  the  renal 
cost  reporting  data  in  HCRIS. 

To  address  ProPAC’s  concern,  we  will 
review  the  current  procedures  and  edits 
in  HCRIS  for  renal  facilities  to  address 
cost  reporting  data  elements  that  appear 
out  of  line.  We  also  will  revise 
instructions  to  clarify  problem  areas  in 
renal  facility  cost  reporting.  In  addition, 
if  and  when  our  contractors’  funding 
levels  permit,  we  will  conduct  a  limited 
set  of  audits  on  independent  renal 
facilities.  However,  based  on  our  prior 
experience,  we  do  not  believe  it  is 
necessary  to  audit  hospital-based  renal 
facilities,  since  these  audits  resulted  in 
only  minor  changes  to  reported  costs. 
Since  independent  facilities  furnish 
about  75  percent  of  all  dialysis 
treatments,  we  believe  audit  activity 
should  focus  on  those  facilities.  As  in 
prior  years,  we  would  provide  ProPAC 
with  die  results  of  any  audits  and  the 
percentage  adjustment  between  reported 
and  audited  costs. 

To  improve  the  quality  of  care  renal 
patients  are  receiving,  we  are  in  the 
process  of  developing  revised  ESRD 
conditions  for  coverage.  The  proposed 
regulations  are  patient-centered  and 
outcome-oriented.  The  proposed 
conditions  for  coverage  will  focus  on 
facilities  achieving  an  optimal  level  of 
health  and  well-being  for  all  dialysis 
patients.  When  published,  these 
regulations  should  address  ProPAC’s 
recommendation  that  HCFA  monitor 
treatment  patterns  and  patient 
outcomes.  After  publication  of  a  notice 
of  proposed  rulemaking,  we  plan  to 
meet  with  the  renal  community  to 
develop  complete  clinical  data  sets  to 
monitor  patient  outcomes  and  medical 
conditions.  These  data  will  then  be  used 
to  evaluate  the  quality  of  dialysis 
services  furnished  by  renal  facilities.  In 
the  short  term,  we  are  planning  to 
require  renal  facilities  to  report  values 
for  Kt/V  (which  indicates  whether  the 
patient  has  too  much  urea  in  the  blood 
after  dialysis)  or  urea  rate  reduction  to 
assess  the  adequacy  of  patient  dialysis 
treatments  furnished  by  facilities. 
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N.  Update  to  the  Composite  Rate  for 
Dialysis  Services  (Recommendation  18) 

Recommendation:  For  FY  1998,  the 
composite  rate  for  dialysis  services 
should  be  increased  by  2.8  percent  to 
ensure  that  beneficiaries  receive  quality 
care.  This  level  reflects  the  projected  ~ 
increase  in  the  market  basket  index  for 
dialysis  services  and  the  Commission’s 
judgment  about  the  likely  effects  of 
scientific  and  technological  advances 
and  productivity  gains  on  facilities’ 
costs. 

Response:  We  share  ProPAC’s 
concerns  about  the  relationship  among 
patient  outcomes,  adequacy  of  dialysis, 
and  payment.  As  we  acknowledged  in 
last  year’s  response  to  a  similar 
recommendation,  we  recognize  that  an 
increase  in  the  composite  payment  rate 
may  be  appropriate  in  the  future. 
However,  we  do  not  believe  an  across- 
the-board  rate  increase  is  warranted.  It 
may  be  appropriate  to  recommend 
payment  increases  based  on  the  number 
of  treatments  that  a  renal  facility 
furnishes,  since  dialysis  facilities 
exhibit  economies  of  scale.  In  proposing 
a  future  increase,  we  would  want  to 
examine  the  need  to  adjust  payment 
increases  for  volume  and  the  effects  a 
new  wage  index  would  have  on 
payments.  The  results  of  the  National 
Kidney  Foundation  Dialysis  Outcomes 
Quality  Initiatives  should  provide  us 
with  information  on  the  relationship 
between  patient  outcomes  and  costs  and 
thus  provide  us  with  a  basis  for 
recommending  an  appropriate  payment 
rate  increase.  However,  our  position  is 
that  any  payment  increase  should  be 
linked  to  implementation  of  the  revised 
conditions  for  coverage  for  ESRD 
facilities.  Until  these  conditions  are 
published  in  final,  we  will  continue  to 
monitor  facilities’  costs  and  other 
factors  to  determine  if  it  is  appropriate 
to  recommend  a  payment  rate  increase. 
Moreover,  any  dialysis  rate  increase 
must  be  considered  within  the  context 
of  the  Medicare  budgetary  concerns. 

O.  Prospective  Payment  System  for 
Skilled  Nursing  Facilities  (SNFs) 
(Recommendation  19) 

Recommendation:  A  case-mix 
adjusted  prospective  payment  system 
for  skilled  nursing  facilities  should  be 
implemented  as  soon  as  possible. 

Response:  We  concur  with  the 
recommendation  to  implement  a 
prospective  payment  system  for  SNFs  as 
soon  as  possible.  The  President’s  FY 
1998  budget  includes  a  provision  for  a 
prospective  payment  system  for  SNFs  to 
be  implemented  on  July  1, 1998.  This 
system  will  include  payment  for  all 
costs  (routine,  ancillary,  and  capital) 


related  to  the  services  furnished  to 
beneficiaries  under  Medicare  Part  A.  By 
including  all  costs  of  services  in  the 
payment  rates,  spending  growth  per  day 
of  care  can  be  contained.  In  addition, 
the  provision  includes  authority  to 
adjust  payments  to  providers  where 
inappropriate  utilization  (that  is, 
excessive  lengths  of  stay)  of  SNF 
services  is  found.  Finally,  the  proposed 
prospective  payment  system  would 
include  case-mix  adjustments  using  a 
resident  classification  system  based  on 
resource  utilization  groups.  These 
resource  utilization  groups  are  tied  to 
elements  contained  on  the  Minimum 
Data  Set  (MDS)  2.0  resident  assessment 
instrument  for  nursing  homes. 

P.  Controlling  Payments  for  Skilled 
Nursing  Facility  Ancillary  Services 
(Recommendation  20) 

Recommendation:  Until  a  prospective 
payment  system  is  developed,  the 
Secretary  should  take  steps  to  control 
SNF  expenditures  by  limiting  payments 
for  ancillary  services. 

Response:  We  agree  that  the  rapid 
growth  in  payments  for  SNF  ancillary 
services  must  be  curbed.  As  indicated  in 
the  previous  response,  the  President’s 
FY  1998  budget  includes  a  provision  for 
an  SNF  prospective  payment  system,  to 
be  implemented  on  July  1, 1998,  that 
will  include  payment  for  all  the  costs  of 
services  furnished  to  Medicare 
beneficiaries  in  a  single  prospective 
rate.  Under  this  system,  spending 
growth  for  ancillary  and  other  services 
will  be  appropriately  contained. 

In  addition,  on  March  28, 1997,  we 
issued  proposed  revised  salary 
equivalency  guidelines  for  physical  and 
respiratory  therapy  and  new  guidelines 
for  occupational  and  speech  therapy  (62 
FR  14851).  We  hope  to  finalize  these 
guidelines  prior  to  implementation  of  a 
SNF  prospective  payment  system.  The 
guidelines  will  have  a  significant  impact 
on  cost  containment  per  hour  of  service 
billed  for  therapies  provided  in  SNFs 
and  other  providers.  However,  it  is 
unlikely  that  we  will  be  able  to 
implement  other  limits  on  ancillary 
services  in  the  limited  time  available 
before  implementation  of  the  SNF 
prospective  payment  system.  The 
suggestion  that  prospective  payment 
rates  for  ancillary  services  could  be 
adopted  is  obviated  by  the  absence  of 
any  implementing  authority  in  the 
current  statute.  Cost  limits  could  be 
adopted  but  would  take  time  to  develop 
and  implement.  For  example,  using  the 
resource  based  relative  value  scale 
(RBRVS)  to  set  payment  limits  on 
ancillary  services  would  require  SNFs 
(as  well  as  HCFA  and  fiscal 
intermediary  claims  processing  systems) 


to  begin  using  the  HCFA  Common 
Procedure  Coding  System  (HCPCS)  on 
Part  A  SNF  bills  in  order  to  match  a 
service  with  the  appropriate  fee 
schedule  amount.  With  the  planned 
implementation  of  the  SNF  prospective 
payment  system  in  only  a  year,  it  would 
not  seem  practical  to  invest  resources  in 
the  development  and  implementation  of 
a  RBRVS-based  limit  system  that  would 
not  have  any  impact  on  the  volume  of 
services  provided. 

Q.  Consolidated  Billing  for  Skilled 
Nursing  Facility  Services 
(Recommendation  21 ) 

Recommendation:  The  Secretary 
should  require  consolidated  billing  for 
all  services  furnished  to  beneficiaries 
during  a  Part  A-covered  SNF  stay. 
Further,  SNFs  should  use  consistent, 
procedure-level  codes  for  these  services. 

Response:  We  concur  with  ProPAC's 
observations  regarding  the  need  for  and 
potential  benefits  of  establishing  such 
requirements,  and  we  note  that  the 
President’s  FY  1998  budget  proposal 
includes  provisions  that  adopt  this 
recommendation  by  requiring 
consolidated  billing  for  Medicare 
services  provided  to  SNF  residents 
beginning  in  FY  1998,  as  well  as  the  use 
of  HCPCS  codes  on  SNF  bills. 

We  would  like  to  comment  in  greater 
detail  on  ProPAC’s  suggestion  that  the 
consolidated  billing  proposal  should 
specifically  define  the  ancillary  services 
to  be  included.  We  note  that  a  similar 
comprehensive  Medicare  billing 
requirement  for  hospitals  (section 
1862(a)(14)  of  the  Act),  which  has  been 
in  effect  for  well  over  a  decade,  defines 
the  hospital’s  billing  responsibility  in 
terms  of  a  blanket  inclusion  of  all 
services  that  a  hospital  patient  receives, 
with  specific  exemptions  for  the 
services  of  certain  types  of  medical 
practitioners  (for  example,  physicians, 
certified  nurse-midwives,  qualified 
psychologists,  and  certified  registered 
nurse  anesthetists)  that  are  uot  regarded 
as  falling  within  the  scope  of  the 
hospital  benefit.  Existing  law  in  the 
material  following  section  1861(h)(7)  of 
the  Act,  defines  the  scope  of  the  SNF 
benefit,  in  part,  as  excluding  those  types 
of  services  that  would  not  be  coverable 
under  the  inpatient  hospital  benefit 
when  furnished  to  a  hospital  inpatient. 
Accordingly,  our  SNF  consolidated 
billing  proposal  would  similarly 
provide  for  a  blanket  inclusion  of  all 
services  that  the  SNF’s  resident  receives 
(with  specific  exceptions  for  certain 
types  of  medical  practitioner  services), 
in  order  to  maintain  consistency  with 
the  longstanding  hospital  provision. 
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R.  Eliminating  the  Cost  Limit  Exemption 
for  New  Skilled  Nursing  Facilities 
(Recommendation  22) 

Recommendation:  The  exemption 
from  Medicare’s  routine  cost  limits  for 
new  providers  should  be  eliminated.  All 
SNFs  should  be  subject  to  these  limits. 

Response:  We  concur  with  the 
recommendation  to  eliminate  the 
exemption  to  the  Medicare  routine  cost 
limits  for  new  skilled  nursing  facilities. 
The  rapid  rise  in  the  number  of  SNF 
beds  and  significant  growth  in  payments 
both  generally  and  specifically  to  SNFs 
with  exemptions  have  demonstrated  the 
diminished  value  of  the  exemption  to 
the  Medicare  program  and  necessitated 
its  elimination. 

Under  the  SNF  prospective  payment 
system  proposed  in  the  President’s  FY 
1998  budget,  exemptions,  as  an  artifact 
of  reasonable  cost-based  payment,  will 
be  eliminated  with  the  implementation 
of  the  system  on  July  1, 1998.  Even  so, 
we  are  moving  to  eliminate  the  new 
provider  exemption  through  issuance  of 
regulations  in  the  near  future.  The  issue 
of  how  the  new  policy  will  be  applied 
relative  to  providers  currently  operating 
under  the  exemption  is  being  addressed 
as  part  of  the  development  of  this 
regulation. 

S.  Defining  the  Home  Health  Care 
Benefit  (Recommendation  23) 

Recommendation:  Congress  should 
more  specifically  define  the  scope  of 
Medicare’s  home  health  care  benefit. 

The  absence  of  clear  coverage 
constraints  limits  the  program’s  ability 
to  control  home  health  utilization. 

Response:  We  agree  with  ProPAC’s 
recommendation  that  clearer  eligibility 
and  coverage  guidelines  would  aid  the 
program’s  ability  to  control  improper 
and  abusive  home  health  care 
utilization.  The  President’s  FY  1998 
budget  contains  provisions  regarding 
the  definition  of  homebound  and 
intermittent  skilled  musing  care,  as  well 
as  the  statutory  authority  for  HCFA  to 
develop  and  apply  normative  standards. 

T.  Prospective  Payment  System  for 
Home  Health  Care  Agencies 
(Recommendation  24) 

Recommendation:  A  case-mix 
adjusted  prospective  payment  system 
for  home  health  care  agencies  should  be 
implemented  as  soon  as  possible. 

Response:  We  concur  with  ProPAC’s 
recommendations.  We  agree  that 
research  to  develop  a  robust  case-mix 
measure  is  necessary  and  we  have  taken 
all  available  actions  to  expedite  such 
research.  In  August  1996,  a  contract  was 
awarded  to  develop  a  case-mix 
measurement  for  a  home  health 


prospective  payment  system.  Under  the 
terms  of  this  contract,  extensive 
information  about  the  characteristics  of 
patients  and  resource  utilization  will  be 
collected.  Agencies  participating  in  this 
project  will  collect  patient  information 
using  the  Outcome  and  Assessment 
Information  Set  (OASIS)  for  home 
health,  supplemented  by  additional 
items  that  may  be  predictive  of  resource 
utilization.  Information  will  also  be 
collected  about  visit  lengths  and 
procedures  performed  during  all  home 
health  visits  during  an  episode  of  care. 
We  hope  to  recruit  90  agencies  from  8 
States  for  this  project.  Recruitment 
began  in  April  1997.  We  expect  to  have 
recommendations  for  a  case-mix 
measurement  for  home  health  services 
by  January  1999. 

U.  Interim  Home  Health  Payment 
Method  (Recommendation  25) 

Recommendation:  Congress  should 
implement  an  interim  home  health 
payment  method  to  control  Medicare 
outlays  until  a  fully  prospective 
payment  system  is  in  place. 

Response:  The  President’s  FY  1998 
budget  proposal  includes  an  interim 
system,  which  would  be  effective  on 
October  1, 1997.  We  are  prepared  to 
begin  implementation  of  this  system  as 
soon  as  we  are  granted  the  necessary 
statutory  authority. 

V.  Home  Health  Visit  Coding 
(Recommendation  26) 

Recommendation:  Medicare  should 
require  consistent  home  health  visit 
coding.  Such  information  is  essential  for 
monitoring  and  evaluating  the  home 
health  benefit  and  developing  an 
effective  case-mix  adjustment  system. 

Response:  Currently,  there  is  no 
standard  definition  of  what  comprises  a 
visit  and  there  is  variation  in  the  type 
of  service  and  length  of  time  for 
providing  those  services.  We  agree  such 
information  is  critical  to  developing  an 
effective  case-mix  measure  for  a  home 
health  prospective  payment  system.  In 
the  case-mix  research  we  are  beginning, 
we  will  collect  information  on  the 
length  of  time  and  procedures 
performed  during  a  visit.  This 
information  will  feed  into  the 
development  of  a  prospective  payment 
system  and  related  coding  system.  We 
cannot  proceed  with  specific  coding 
refinements  until  the  findings  are 
available  and  a  prospective  payment 
system  is  designed.  We  are  researching 
aspects  of  that  approach  rather  than 
imposing  reporting  burdens  on  all  home 
health  agencies. 


W.  Home  Health  Copayments 
(Recommendation  27) 

Recommendation:  Modest  beneficiary 
copayments,  subject  to  an  annual  limit, 
should  be  introduced  for  home  health 
care  services. 

Response:  We  are  concerned  about  the 
impact  that  higher  beneficiary  out-of- 
pocket  expenses  would  have  on  poorer 
Medicare  beneficiaries  who  are  not 
covered  by  Medicaid  and  cannot  afford 
supplemental  insurance.  Poorer 
beneficiaries  spend  a  greater  proportion 
of  their  income  on  out-of-pocket  costs. 
Our  proposed  interim  system  of  limits 
should  help  control  the  growth  in 
service  use. 

X.  Controlling  Long-Term  Home  Health 
Use  (Recommendation  28) 

Recommendation:  The  Secretary 
should  analyze  the  growing  number  of 
beneficiaries  who  are  receiving  home 
health  care  for  prolonged  periods. 
Additional  policies  may  be  needed  to 
address  the  spending  associated  with 
these  beneficiaries. 

Response:  This  is  one  of  the  many 
areas  that  are  under  evaluation  in 
several  payment-related  research 
projects  that  are  currently  underway. 

We  agree  with  ProPAC  that  there  may 
need  to  be  special  provisions  under  the 
payment  system  we  develop  to  address 
the  needs  of  this  type  of  patient.  As  the 
findings  from  the  research  become 
available,  we  are  sure  that  this  issue  will 
be  more  clearly  identified  and  we  will 
propose  whatever  changes  appear  to 
best  address  these  patient’s  needs. 

Y.  Prospective  Payment  System  for 
Rehabilitation  Hospitals  and  Distinct- 
Part  Units  (Recommendation  29) 

Recommendation:  A  case-mix 
adjusted  prospective  payment  system 
for  rehabilitation  hospitals  and  distinct- 
part  units  should  be  implemented  as 
soon  as  possible. 

Response:  We  have  sponsored 
research  on  possible  patient 
classification  systems  for  rehabilitation 
care.  In  particular,  a  study  by  the  RAND 
Corporation  evaluated  the  prospects  for 
a  prospective  payment  system  based  on 
the  rehabilitation  coding  system  known 
as  Functional  Independence  Measure 
(FIM)  and  the  patient  classification 
system  known  as  Function-Related 
Groups  (FRGs).  The  final  report  on  this 
research  will  soon  be  complete. 

However,  the  preliminary  results 
indicate  much  work  would  be  necessary 
before  a  prospective  payment  system 
based  on  FRGs  could  be  implemented. 
There  are  at  least  two  important 
implementation  issues:  The  reliability  of 
the  patient  status  measures  and  the 
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recognition  of  patient  complications  and 
comorbidities.  In  addition, 
implementation  of  a  case-mix  payment 
system  for  rehabilitation  hospitals  and 
units  would  require  significant  program 
resources  and  impose  data  reporting  and 
collection  requirements  on  providers. 

As  a  result,  fewer  resources  would  be 
available  for  research  into  developing  an 
integrated  payment  approach  for 
payment  of  rehabilitation  care  across  all 
settings  (excluded  hospitals,  SNFs, 

HHAs,  comprehensive  outpatient 
rehabilitation  facilities,  etc.)  Thus,  we 
prefer  to  focus  our  efforts  on  developing 
a  coordinated  payment  system  for  post 
acute  care  that  relies  on  a  core 
assessment  tool. 

Z.  Prospective  Payment  System  for 
Long-Term  Care  Hospitals 
(Recommendation  30) 

Recommendation:  A  case-mix 
adjusted  prospective  payment  system 
for  long-term  care  hospitals  should  be 
developed  and  implemented  as  soon  as 
possible. 

Response:  We  continually  examine 
data  and  analyze  proposals  to  simplify 
payment  mechanisms  and  ensure  that 
Medicare  payments  reflect  efficient  and 
high  quality  health  care.  We  will  be 
interested  in  evaluating  the  results  of 
independent  studies  on  case-mix 
measurement  for  long-stay  hospital 
patients.  At  the  same  time,  it  is  evident 
that  many  long-term  care  hospitals 
furnish  extensive  rehabilitation  care  that 
overlaps  with  care  furnished  in 
rehabilitation  hospitals.  Thus,  a 
prospective  payment  system  for  post¬ 
acute  care  providers  which  includes 
SNFs  and  rehabilitation  hospitals  and 
units  could  conceivably  be  used  for 
patients  in  long-term  care  hospitals.  As 
a  result,  we  have  concerns  that  the 
development  and  implementation  of  a 
separate  prospective  payment  system  for 
fewer  than  200  Medicare-certified,  long¬ 
term  care  hospitals  may  not  be  an 
efficient  use  of  program  resources  and 
may  result  in  overlapping  complexity 
and  manipulation  of  payment. 

AA.  Elimination  of  the  New  Provider 
Exemption  Period  (Recommendation  32) 

Recommendation:  The  initial 
exemption  period  for  new  PPS-excluded 
providers  should  be  eliminated. 
Medicare  payments  for  new  providers 
should  be  based  on  an  average  target 
amount  for  facilities  serving  comparable 
types  of  patients. 

Response:  New  hospitals  that  are 
excluded  from  the  prospective  payment 
system  are  exempt  from  the  rate-of- 
increase  ceiling  during  their  first  2  years 
of  operation.  The  purpose  of  this 
exemption  is  to  recognize  certain  cost 


distortions  that  may  be  present  as  a 
hospital  begins  operation  and  tries  to 
establish  its  presence  in  the  market. 
However,  the  growth  of  new  excluded 
hospitals  increasingly  includes  a  large 
number  of  hospitals  that  are 
reconfigurations  of  existing  structures. 
These  new  hospitals  do  not  require  the 
same  length  of  time  to  establish  market 
presence  and  increase  patient  load.  As 
a  result,  there  is  evidence  that  the  new 
hospital  exemption  does  not  always 
serve  its  original  purpose  and  might 
create  incentives  to  increase  its  costs  in 
the  exempt  years  when  it  is  not  subject 
to  cost  limitation.  The  President’s 
budget  proposal  would  limit  payment 
during  the  exempt  years  to  reasonable 
costs  not  to  exceed  150  percent  of  the 
national  mean  cost  per  case  for  each 
type  of  excluded  hospital.  This 
modification  should  eliminate  the 
incentive  to  increase  costs  in  the  first 
years  of  a  new  excluded  hospital’s 
operation. 

BB.  Coordinating  Post-Acute  Care 
Provider  Payment  Methods 
(Recommendation  33) 

Recommendation:  The  Commission 
urges  the  Congress  and  the  Secretary  to 
consider  the  overlap  in  services  and 
beneficiaries  across  post-acute  care 
providers  as  they  modify  Medicare 
payment  policies.  Changes  to  one 
provider’s  payment  method  could  shift 
utilization  to  other  sites  and  thus  fail  to 
curb  overall  spending.  To  this  end, 
ProPAC  commends  HCFA’s  efforts  to 
identify  elements  common  to  the 
various  facility-specific  patient 
classification  systems  to  use  in 
comparing  beneficiaries  across  settings. 

Response:  We  concur  with  the 
recommendation  to  coordinate  payment 
methods  for  post-acute  providers.  Our 
long-term  strategy  for  Medicare  post¬ 
acute  services  centers  on  the 
development  of  a  fully  integrated 
payment  and  delivery  system  for  post¬ 
acute  care  that  is  as  neutral  as  possible 
regarding  physicians’  and  patients’ 
decisions  about  the  use  of  particular 
services.  This  system  should  provide 
payments  sufficient  to  ensure  that 
beneficiaries  receive  quality  care  in  the 
appropriate  settings  and  that  transfers 
between  settings  occur  when  medically 
necessary  and  not  to  generate  higher  or 
duplicate  revenues  for  comparable 
services.  In  addition,  we  believe  that 
care  should  be  beneficiary-specific, 
relying  on  a  standardized  assessment  of 
each  patient’s  care  needs  while  offering 
them  choices  in  the  care  that  they  will 
receive.  This  system  must  have  long¬ 
term  financial  integrity  through 
controlling  both  payment  per  service 
and  the  volume  of  services  offered. 


Essential  to  achieving  this  long-term 
goal  is  the  near-term  coordination  of  the 
separate  payment  methods  for  post¬ 
acute  providers.  Through  the 
development  and  implementation  of 
prospective  payment  systems  that 
complement  each  other.  Medicare  can 
impose  greater  coordination  in  the 
financing  and  delivery  of  post-acute 
services.  This  will  minimize  quality  and 
payment  problems  associated  with  site/ 
service  substitution  and  allow  for  an 
easier  transition  to  a  fully  integrated 
system  in  the  future.  The  key  to  the 
function  of  these  prospective  payment 
systems,  as  well  as  any  future  integrated 
system  for  post-acute  services,  is  the 
adoption  of  principles  for  identifying 
patient  resource  needs  that  have 
common  elements  from  system  to 
system  so  that  ultimately  there  can  be  a 
broader  classification  system  and  more 
standardized  methods  for  grouping 
patients  and  payments.  Basic  to  this 
process  is  the  development  of  a  core 
screening  and  assessment  tool.  An 
assessment  methodology  is  critical  to 
addressing  systematic  issues  related  to 
quality,  payment,  and  utilization. 

The  President’s  FY  1998  budget 
contains  proposed  language  giving  the 
Secretary  authority  to  implement  an 
integrated  payment  system  for  Medicare 
post-acute  services  after  FY  2001.  This 
language  also  provides  authority  to 
collect  the  data  necessary  to  develop 
and  implement  such  a  system  prior  to 
that  date.  We  are  in  the  early  stages  of 
designing  the  post-acute  core  screening 
and  assessment  tool  that  will  provide 
much  of  the  necessary  data. 

CC.  Linking  Payments  for  an  Episode  of 
Care  (Recommendation  34) 

Recommendation:  The  Secretary 
should  begin  a  demonstration  project 
that  links  payments  for  the  acute  and 
post-acute  portions  of  an  episode  of 
care.  It  should  be  designed  to  test 
whether  this  approach  can  reduce 
expenditures  and  improve  continuity  of 
care. 

Response:  As  discussed  in  our 
previous  response  to  recommendation 
33,  our  long-term  strategy  for  Medicare 
post-acute  services  centers  on  the 
development  of  a  fully  integrated 
payment  and  delivery  system.  Within 
the  framework  of  this  strategy  and  the 
basic  concepts  we  have  outlined,  there 
are  a  variety  of  different  options  for 
structuring  a  payment  and  delivery 
system  for  Medicare  post-acute  services. 
These  include  various  case  management 
approaches,  integrated  delivery/ 
payment  systems,  and  more  traditional 
resource  based  prospective  payment 
models.  Certainly  a  system  that  links 
payment  for  the  acute  and  post-acute 
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portions  of  an  episode  would  fall  within 
the  scope  of  this  framework. 

Conceptually,  the  idea  of  linking  (or 
“bundling”)  payment  for  the  acute  and 
post-acute  portions  of  an  episode  makes 
sense  and  has  great  potential  for 
effective  cost  containment  under  the 
Medicare  model.  As  a  practical  matter, 
this  approach  is  extremely  complex, 
involving  a  range  of  difficult  technical 
and  policy  issues  related  to  rate  setting, 
patient  classification,  quality,  outcomes, 
accountability,  and  payment 
arrangements  (that  is,  which  entity 
should  receive  the  payment).  HCFA  has 
funded  several  studies  in  this  area. 

These  studies  have  discussed  the 
complexity  of  this  approach  and 
concluded  by  citing  the  need  for 
additional  research  before  going  forward 
with  a  demonstration.  In  addition,  two 
other  provisions  in  the  President’s  FY 
1998  budget  proposal  give  HCFA  the 
authority  to  try  this  approach  in  certain 
circumstances.  The  Centers  of 
Excellence  proposal  expands  the  set  of 
conditions  for  which  we  could  pay  a 
single  flat  rate  for  all  diagnostic  and 
physician  services  to  include  other  heart 
procedures,  knee  surgery  and  hip 
replacement.  This  might  allow  us  to 
experiment  with  including  some 
postacute  services  in  the  bundled 
package  of  services.  We  are  also  seeking 
legislative  authority  that  would  allow  us 
to  selectively  contract  with  providers  for 
a  package  of  services  for  a  specific 
condition,  which  would  be  another 
opportunity  to  experiment  with 
arrangements  including  postacute  care. 

DD.  Improving  the  Risk  Adjustment 
Method  (Recommendation  35) 

Recommendation:  A  combination  of 
techniques  should  be  used  to  adjust 
Medicare’s  capitation  payments  so  that 
they  better  reflect  enrollees’  likely  use  of 
services.  The  Secretary  should  adopt 
risk  adjusters  based  on  diagnosis,  health 
status,  or  both  as  well  as  an  outlier 
policy  for  costly  cases.  Partial  capitation 
arrangements  should  be  tested.  Plans 
should  provide  data  to  Medicare  to 
support  improved  risk  adjustment.  The 
new  risk  adjustment  system  should  be 
phased  in. 

Response:  ProPAC  recommends  using 
risk  adjustment  methods  that  would 
explain  more  of  the  variances  in  health 
care  spending.  Currently,  we  are  testing 
risk  adjusters  as  part  of  the  Medicare 
Choices  demonstration.  The 
Administration  is  developing  a  new 
payments  methodology  that 
incorporates  more  refined  health  status 
adjusters.  A  proposal  could  be  ready  for 
Congressional  consideration  as  early  as 
1999,  with  implementation  beginning  as 
early  as  2001.  HCFA  would  want  to 


apply  risk  adjusters  as  soon  as 
technically  feasible. 

Also,  ProPAC  has  suggested,  as  a  part 
of  risk  adjustment,  a  partial  capitation 
method  of  payment,  using  an  outlier 
approach  to  capitation  payment.  We  are 
trying  to  establish  an  outlier 
demonstration  in  the  Seattle  area.  One 
of  the  problems  we  have  encountered  is 
finding  a  sufficient  number  of  plans  able 
to  supply  encounter  data.  We  wanted  at 
least  three  plans  included  in  the 
demonstration.  To  date,  two  of  the  three 
plans  have  not  demonstrated  an  ability 
to  produce  the  data  required.  The 
President’s  budget  proposal  includes  a 
partial  risk  method  that  we  prefer  to  the 
outlier  approach  recommended  by 
ProPAC.  Under  the  President’s  budget 
proposal,  the  partial  risk  method  would 
replace  cost  based  payments.  This 
method  would  allow  organizations  to 
share  with  HCFA  in  either  savings  or 
losses  if  the  payment  mechanism 
requires  amounts  to  be  paid  either 
below  or  above  the  risk  capitation  rate. 

EE.  Excluding  Teaching  and 
Disproportionate  Share  Payments  From 
the  Capitation  Rates  (Recommendation 
36) 

Recommendation:  The  fee-for-service 
spending  estimates  Medicare  uses  to 
calculate  capitation  rates  should 
exclude  special  payments  to  hospitals 
with  graduate  medical  education  (GME) 
programs  and  to  those  serving  a 
disproportionate  share  of  low-income 
patients. 

Response:  We  agree  with  ProPAC’s 
recommendation  to  remove  GME  and 
DSH  components  from  the  capitation 
rates.  The  President’s  budget  proposal 
removes  these  components  from  the 
capitation  payments  over  a  2-year 
period.  The  funds  removed  from  the 
capitation  rates  will  be  paid  directly  to 
teaching  and  DSH  hospitals  when  they 
care  for  managed  care  enrollees. 

Managed  care  plans  with  approved 
teaching  programs  would  also  be 
eligible  for  direct  payment  for  graduate 
medical  education  expenses. 

FF.  Increasing  Capitation  Rates  to 
Reflect  Use  of  Services  Covered  by  Other 
Government  Programs 
(Recommendation  37) 

Recommendation:  Medicare  should 
increase  the  capitation  rates  to  include 
estimated  spending  for  covered  services 
that  program  beneficiaries  receive  in 
facilities  operated  by  the  Departments  of 
Veterans  Affairs  and  Defense. 

Response:  Under  the  Administration’s 
proposal  to  revise  the  payment 
methodology,  the  current  link  between 
local  fee-for-service  payments  and 
managed  care  payments  rates  is  not 


retained.  By  2002,  30  percent  of  the 
county  rate  will  be  based  on  national 
average  payment  levels.  In  addition, 
rates  will  be  updated  based  on  the 
national  average  per  capita  rate  of 
growth  in  the  Medicare  program.  In 
view  of  the  reduced  weight  of  local  fee- 
for-service  payment  levels  and  the 
anticipated  transition  to  a  new 
methodology,  we  believe  the  need  to 
further  examine  the  impact  of  spending 
for  services  provided  to  Medicare 
beneficiaries  in  Veterans  Affairs  and 
Defense  facilities  is  significantly 
reduced.  Additionally,  when  we 
undertook  such  an  examination  a  few 
years  ago,  we  had  problems  with  the 
data  submitted  and  could  not  establish 
an  appropriate  adjustment  to  the 
capitation  payments. 

GG.  Reducing  the  Variation  in  Payment 
Rates  (Recommendation  38) 

Recommendation:  The  variation  in 
capitation  rates  across  counties  should 
be  narrowed.  The  lowest  rates  should  be 
raised  to  a  minimum  amount,  without 
increasing  aggregate  program  spending. 
Medicare  should  evaluate  the  adequacy 
and  appropriateness  of  its  payment 
rates,  however  they  are  determined. 

Response:  The  Administration 
supports  narrowing  the  variation  in 
capitation  rates  across  counties  and 
creating  a  minimum  payment  amount. 
The  FY  1998  budget  proposal  to  revise 
the  payment  methodology  includes  both 
of  these  elements.  By  2002,  the 
difference  between  the  highest  and  the 
lowest  county  rates  is  reduced  from  the 
current  difference  of  about  250  percent 
to  about  100  percent.  The 
Administration’s  proposal  also 
addresses  the  appropriateness  of  the 
rates  by  making  an  adjustment  for 
favorable  selection  into  managed  care 
plans,  beginning  in  2000.  This 
adjustment  is  consistent  with  the 
judgement  of  the  General  Accounting 
Office,  the  Physician  Payment  Review 
Commission,  as  well  as  ProPAC,  that 
managed  care  plans  are  currently 
significantly  overpaid  because  of 
favorable  selection.  Also,  as  noted 
above,  the  Administration  is  developing 
a  new  payment  methodology  that 
incorporates  more  refined  health  status 
adjusters.  A  proposal  could  be  ready  for 
Congressional  consideration  as  early  as 
1999,  with  phase-in  beginning  as  early 
as  2001. 

HH.  Updating  Capitation  Rates 
(Recommendation  39) 

Recommendation:  Medicare  should 
use  a  national  update  framework  rather 
than  fee-for-service  spending  increases 
to  determine  the  annual  changes  in  risk 
plan  payment  rates. 
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Response:  Under  the  current 
methodology,  rates  are  updated  based 
on  local  fee-for-service  spending 
patterns.  Under  the  Administration’s 
proposal  to  revise  the  payment 
methodology,  rates  would  be  updated 
based  on  the  national  average  per  capita 
rate  of  growth  in  the  Medicare  program, 
which  incorporates  changes  at  the 
national  level  in  both  price  and 
utilization  of  services.  In  developing  the 
revised  methodology  noted  above, 
which  we  expect  to  have  ready  for 
Congressional  consideration  as  early  as 
1999,  we  will  examine  appropriate 
update  mechanisms. 

II.  Evaluating  Alternative  Methods  for 
Determining  Capitation  Rates 
(Recommendation  40) 

Recommendation:  The  Medicare 
program  should  continue  to  evaluate 
other  methods  for  determining  payment 
rates,  including  competitive  bidding 
and  negotiation  between  the  program 
and  risk  plans. 

Response:  We  are  in  the  process  of 
developing  several  demonstration 
projects  for  evaluation  purposes.  One 
project  concentrates  on  competitive 
bids,  including  the  use  of  a  third  party 
enroller.  In  this  project,  HMOs  could  be 
paid  an  amount  based  on  bids  they 
submit.  In  addition,  the  Choices  project 
will  have  participants  receiving 
payments  that  start  with  95  percent  of 
the  Adjusted  Average  per  Capita  Cost 
(AAPCC)  (HCFA’s  normal  payment 
method).  Later  in  the  project,  these 
payments  will  be  modified  using  risk 
adjusters.  This  project  will  also  include 
contracting  with  organizations  that  may 
not  qualify  as  HMOs.  Finally,  we  are 
trying  to  establish  an  outlier  project  in 
Seattle,  as  mentioned  above.  However, 
we  have  not  yet  been  able  to  acquire 
sufficient  data  to  begin  this  project. 

JJ.  Data  to  Improve  Plan  Payments 
(Recommendation  41) 

Recommendation:  The  Secretary 
should  require  risk  plans  to  provide 
information  on  the  costs  of  furnishing 
services  to  Medicare  enrollees.  These 
data  are  necessary  to  determine  the 
appropriateness  of  payment  rates  and 
improve  Medicare  payment  methods. 

Response:  We  are  in  the  process  of 
revising  the  adjusted  community  rate 
(ACR)  proposal  and  process.  Some  of 
the  concepts  included  in  this  review 
include  requiring  the  ACR  to  contain 
and  use  certain  cost  data  to  establish  the 
plan’s  charge  structure.  In  addition,  we 
are  considering  incorporating  into  the 
approval  process  a  comparison  of  ACR 
data  to  other  required  financial  reports. 


KK.  Evaluating  Plan  Quality  of  Care 
(Recommendation  42) 

Recommendation:  The  Commission 
supports  the  Secretary’s  efforts  to 
evaluate  Medicare  risk  plans  through 
the  use  of  the  Health  Plan  Employer 
Data  and  Information  Set  (HEDIS)  and 
satisfaction  surveys.  The  Secretary 
should,  in  cooperation  with  the 
appropriate  organizations,  continue  to 
adapt  and  improve  measurement  tools 
to  evaluate  plan  performance. 

Response:  In  addition  to  our  use  of 
HEDIS  to  evaluate  Medicare  risk  plans, 
we  will  survey  all  of  the  enrollees  of 
HMO  and  CMP  contractors  (both  risk 
and  cost)  on  their  satisfaction  with 
various  aspects  of  their  plan.  This  effort 
is  in  cooperation  with  the  Agency  for 
Health  Care  Policy  and  Research. 

LL.  Improving  Information  for 
Beneficiary  Choice  (Recommendation 
43) 

Recommendation:  The  Commission 
supports  the  Secretary’s  efforts  to 
improve  beneficiary  information  about 
managed  care  options.  All  beneficiaries 
should  receive  quality  and  satisfaction 
data  for  risk  plans  and  the  fee-for- 
service  option  to  help  them  decide 
about  enrolling  in  a  risk  plan.  Cost  and 
benefit  definitions  should  be 
standardized  so  that  beneficiaries  can 
better  compare  plans.  Additionally,  the 
Secretary  should  periodically  assess 
whether  such  information  could  be 
improved. 

Response:  We  are  continually  trying 
to  improve  the  information  given  to  the 
Medicare  beneficiary.  We  are  in  the 
process  of  developing  a  comparison 
chart  comparing  benefits  and  charges 
among  HMOs  within  a  specified  service 
area.  Later  this  year,  HEDIS  data  and 
consumer  survey  results  will  be 
released.  In  addition,  HCFA  is  in  the 
process  of  releasing  national  marketing 
guidelines  that  require  HMOs  to 
produce  marketing  materials  that  fully 
disclose,  in  a  clear  and  understandable 
manner,  information  to  be  used  by  the 
Medicare  beneficiary. 

The  Administration’s  FY  1998  budget 
also  includes  proposals  addressing  the 
provision  of  information  to 
beneficiaries.  It  would  require  the 
Secretary  to  develop  and  provide 
comparative  information  to  beneficiaries 
on  all  managed  care  plans  and  Medigap 
plans  in  their  area,  and  it  would  require 
Medigap  and  managed  care  plans  to 
finance  the  associated  costs.  It  would 
also  require  the  Secretary  to  establish 
standardized  packages  for  certain 
additional  benefits  offered  by  Medicare 
managed  care  plans.  For  example,  if  the 
Secretary  established  a  standardized  . 


package  for  outpatient  prescription 
drugs,  plans  could  only  offer  enrollees 
this  benefit  according  to  the  benefit 
structure  established  by  the  Secretary. 

IX.  Other  Required  Information 

A.  Requests  for  Data  From  the  Public 

In  order  to  respond  promptly  to 
public  requests  for  data  related  to  the 
prospective  payment  system,  we  have 
set  up  a  process  under  which 
commenters  can  gain  access  to  the  raw 
data  on  an  expedited  basis.  Generally, 
the  data  are  available  in  computer  tape 
format  or  cartridges;  however,  some  files 
are  available  on  diskette,  and  on  the 
Internet  at  http://WWW.HCFA.GOV/ 
STATS/PUBFILES.HTML.  Data  files  are 
listed  below  with  the  cost  of  each. 
Anyone  wishing  to  purchase  data  tapes, 
cartridges,  or  diskettes  should  submit  a 
written  request  along  with  a  company 
check  or  money  order  (payable  to 
HCFA-PUF)  to  cover  the  cost,  to  the 
following  address:  Health  Care 
Financing  Administration,  Public  Use 
Files,  Accounting  Division,  P.O.  Box 
7520,  Baltimore,  Maryland  21207-0520, 
(410)  786-3691.  Files  on  the  Internet 
may  be  downloaded  without  charge. 

1.  Expanded  Modified  MEDPAR- 
Hospital  (National) 

The  Medicare  Provider  Analysis  and 
Review  (MEDPAR)  file  contains  records 
for  100  percent  of  Medicare 
beneficiaries  using  hospital  inpatient 
services  in  the  United  States.  (The  file 
is  a  Federal  fiscal  year  file  which  means 
discharges  occurring  October  1  through 
September  30.)  The  records  are  stripped 
of  most  data  elements  that  will  permit 
identification  of  beneficiaries.  The 
hospital  is  identified  by  the  6-position 
Medicare  billing  number.  The  file  is 
available  to  persons  qualifying  under 
the  terms  of  the  Notice  of  Proposed  New 
Routine  Uses  for  an  Existing  System  of 
Records  published  in  the  Federal 
Register  on  December  24, 1984  (49  FR 
49941),  and  amended  by  the  July  2, 

1985  notice  (50  FR  27361).  The  national 
file  consists  of  approximately  11  million 
records.  Under  the  requirements  of 
these  notices,  a  data  release  agreement 
must  be  signed  by  the  purchaser  before 
release  of  these  data.  For  all  files 
requiring  a  signed  data  release 
agreement,  please  write  or  call  to  obtain 
a  blank  agreement  form  before  placing 
an  order.  Two  versions  of  this  file  are 
created  each  year.  They  support  the 
following: 

•  Notice  of  Proposed  Rulemaking 
(NPRM)  published  in  the  Federal 
Register,  usually  available  by  the  end  of 
May.  This  file  is  derived  from  the 
MedPAR  file  with  a  cutoff  of  3  months 
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after  the  end  of  the  fiscal  year 
(December  file). 

•  Final  Rule  published  in  the  Federal 
Register,  usually  available  by  the  first 
week  of  September.  This  file  is  derived 
from  the  MedPAR  file  with  a  cutoff  of 

9  months  after  the  end  of  the  fiscal  year 
(June  file). 

Media:  Tape/Cartridge 

File  Cost:  $3,415.00  per  fiscal  year 

Periods  Available:  FY  1988  through  FY 

1996 

2.  Expanded  Modified  MedPAR- 
Hospital  (State) 

The  State  MedPAR  file  contains 
records  for  100  percent  of  Medicare 
beneficiaries  using  hospital  inpatient 
services  in  a  particular  State.  The 
records  are  stripped  of  most  data 
elements  that  will  permit  identification 
of  beneficiaries.  The  hospital  is 
identified  by  the  6-position  Medicare 
billing  number.  The  file  is  available  to 
persons  qualifying  under  the  terms  of 
the  Notice  of  Proposed  New  Routine 
Uses  for  an  Existing  System  of  Records 
published  in  the  December  24, 1984 
Federal  Register  notice,  and  amended 
by  the  July  2, 1985  notice.  This  file  is 
a  subset  of  the  Expanded  Modified 
MedPAR-Hospital  (National)  as 
described  above.  Under  the 
requirements  of  these  notices,  a  data 
release  must  be  signed  by  the  purchaser 
before  release  of  these  data.  Two 
versions  of  this  file  are  created  each 
year.  They  support  the  following: 

•  NPRM  published  in  the  Federal 
Register,  usually  available  by  the  end  of 
May.  This  file  is  derived  from  the 
MedPAR  file  with  a  cutoff  of  3  months 
after  the  end  of  the  fiscal  year 
(December  file). 

•  Final  Rule  published  in  the  Federal 
Register,  usually  available  by  the  first 
week  of  September.  This  file  is  derived 
from  the  MedPAR  file  with  a  cutoff  of 

9  months  after  the  end  of  the  fiscal  year 
(June  file). 

Media:  Tape/Cartridge 

File  Cost:  $1,050.00  per  State  per  year 

Periods  Available:  FY  1988  through  FY 

1996 

3.  HCFA  Hospital  Wage  Index  Data  File 

This  file  is  composed  of  four  separate 
diskettes.  Included  are:  (1)  The  hospital 
hours  and  salaries  for  FY  1994  used  to 
create  the  proposed  FY  1998 
prospective  payment  system  wage 
index;  (2)  a  history  of  all  wage  indexes 
used  since  October  1, 1983;  (3)  a  list  of 
State  and  county  codes  used  by  SSA 
and  FIPS  (Federal  Information 
Processing  Standards),  county  name, 
and  Metropolitan  Statistical  Area 
(MSA);  and  (4)  a  file  of  hospitals  that 


were  reclassified  for  the  purpose  of  the 
proposed  FY  1998  wage  index.  Two 
versions  of  these  files  are  created  each 
year.  They  support  the  following: 

•  NPRM  published  in  the  Federal 
Register,  usually  by  the  end  of  May. 

•  Final  Rule  published  in  the  Federal 
Register,  usually  by  the  first  week  of 
September. 

Media:  Diskette/Intemet 
File  Cost:  $500.00 

Periods  Available:  FY  1998  PPS  Update 

We  note  that  the  files  also  are 
available  individually  as  indicated 
below. 

(1)  HCFA  Hospital  Wage  Index  Survey 
Only  (usually  available  by  the  end  of 
March  for  the  NPRM  and  the»middle  of 
August  for  the  final  rule). 

(2)  Urban  and  Rural  Wage  Indices 
Only. 

(3)  PPS  SSA/FIPS  MSA  State  and 
County  Crosswalk  Only  (usually 
available  by  the  end  of  March). 

(4)  Reclassified  Hospitals  by  Provider 
Only. 

Media:  Diskette/Intemet 
File  cost:  $145.00  per  file 

4.  PPS-IV  to  PPS-XIII  Minimum  Data 
Sets 

The  Minimum  Data  Set  contains  cost, 
statistical,  financial,  and  other 
information  from  Medicare  hospital  cost 
reports.  The  data  set  includes  only  the 
most  current  cost  report  (as  submitted, 
final  settled,  or  reopened)  submitted  for 
a  Medicare  participating  hospital  by  the 
Medicare  Fiscal  Intermediary  to  HCFA. 
This  data  set  is  updated  at  the  end  of 
each  calendar  quarter  and  is  available 
on  the  last  day  of  the  following  month. 


Media;  Tape/Cartridge 


Periods  be¬ 
ginning  on 
or  after 

And  before 

PPS  IV  . 

10/01/86 

10/01/87 

PPSV  . 

10/01/87 

10/01/88 

PPS  VI  . 

10/01/88 

10/01/89 

PPS  VII  . 

10/01/89 

10/01/90 

PPS  VIII  . 

10/01/90 

10/01/91 

PPS  IX  . 

10/01/91 

10/01/92 

PPS  X  . 

10/01/92 

10/01/93 

PPS  XI  . 

10/01/93 

10/01/94 

PPS  XII  . 

10/01/94 

10/01/95 

PPS  XIII  . 

10/01/95 

10/01/96 

(Note:  The  PPS  XIII  Minimum  Data  Set 
covering  FY  1996  will  not  be  available  until 
July  31, 1997.) 

File  Cost:  $715.00  per  year 

5.  PPS-IX  to  PPS-XIII  Capital  Data  Set 

The  Capital  Data  Set  contains  selected 
data  for  capital-related  costs,  interest 
expense  and  related  information  and 
complete  balance  sheet  data  from  the 


Medicare  hospital  cost  report.  The  data 
set  includes  only  the  most  current  cost 
report  (as  submitted,  final  settled  or 
reopened)  submitted  for  a'Medicare 
certified  hospital  by  the  Medicare  fiscal 
intermediary  to  HCFA.  This  data  set  is 
updated  at  the  end  of  each  calendar 
quarter  and  is  available  on  the  last  day 
of  the  following  month. 


Media:  Tape/Cartridge 


Periods  be¬ 
ginning  on 
or  after 

And  before 

PPS  IX  . 

10/01/91 

10/01/92 

PPSX  . 

10/01/92 

10/01/93 

PPS  XI  . 

10/01/93 

10/01/94 

PPS  XII  . 

10/01/94 

10/01/95 

PPS  XIII  . 

10/01/95 

10/01/96 

(Note:  The  PPS  Xm  Capital  Data  Set 
covering  FY  1996  will  not  be  available  until 
July  31, 1997.) 

File  Cost:  $715.00  per  year 

6.  Provider-Specific  File 

This  file  is  a  component  of  the 
PRICER  program  used  in  the  fiscal 
intermediary’s  system  to  compute  DRG 
payments  for  individual  bills.  The  file 
contains  records  for  all  prospective 
payment  system  eligible  hospitals, 
including  hospitals  in  waiver  States, 
and  data  elements  used  in  the 
prospective  payment  system 
recalibration  processes  and  related 
activities.  Beginning  with  December 
1988,  the  individual  records  were 
enlarged  to  include  pass-through  per 
diems  and  other  elements. 

Media:  Tape/Cartridge 
File  Cost:  $500.00  per  file 
Periods  Available:  FY  1987  through  FY 
1997  (December  updates) 

Media:  Diskette/Intemet 
File  Cost:  $265.00 

Periods  Available:  FY  1997  PPS  Update 

7.  HCFA  Medicare  Case-Mix  Index  File 

This  file  contains  the  Medicare  case- 
mix  index  by  provider  number  as 
published  in  each  year’s  update  of  the 
Medicare  hospital  inpatient  prospective 
payment  system.  The  case-mix  index  is 
a  measure  of  the  costliness  of  cases 
treated  by  a  hospital  relative  to  the  cost 
of  the  national  average  of  all  Medicare 
hospital  cases,  using  DRG  weights  as  a 
measure  of  relative  costliness  of  cases. 
Two  versions  of  this  file  are  created 
each  year.  They  support  the  following: 

•  NPRM  published  in  the  Federal 
Register,  usually  by  the  end  of  May. 

•  Final  rule  published  in  the  Federal 
Register,  usually  by  the  first  week  of 
September. 

Media:  Diskette/Intemet 
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Price:  $145.00  per  year 
Periods  Available:  FY  1985  through  FY 
1996  (Internet — FY  1996) 

8.  Table  5  DRG  File 

This  file  contains  a  listing  of  DRGs, 
DRG  narrative  description,  relative 
weight,  and  geometric  and  arithmetic 
mean  lengths  of  stay  as  published  in  the 
Federal  Register.  The  hardcopy  image 
has  been  copied  to  diskette.  There  are 
two  versions  of  this  file  as  published  in 
the  Federal  Register:  a.  NPRM,  usually 
published  by  the  end  of  May.  b.  Final 
rule,  usually  published  by  the  first  week 
of  September. 

Media:  Diskette/Intemet 
File  Cost:  $145.00 

Periods  Available:  FY  1998  PPS  Update 

9.  PPS  Payment  Impact  File 

This  file  contains  data  used  to 
estimate  payments  under  Medicare’s 
hospital  inpatient  prospective  payment 
systems  for  operating  and  capital-related 
costs.  The  data  are  taken  from  various 
sources,  including  the  Provider-Specific 
File,  Minimum  Data  Sets,  and  prior 
impact  files.  The  data  set  is  abstracted 
from  an  internal  file  used  for  the  impact 
analysis  of  the  changes  to  the 
prospective  payment  systems  published 
in  the  Federal  Register.  This  file  is 
available  for  release  1  month  after  the 
proposed  and  final  rules  are  published 
in  the  Federal  Register. 

Media:  Diskette/Intemet 
File  Cost:  $145.00 

Periods  Available:  FY  1998  PPS  Update 

10.  AOR/BOR  Tables 

This  file  contains  data  used  to 
develop  the  DRG  relative  weights.  It 
contains  mean,  maximum,  minimum, 
standard  deviation,  and  coefficient  of 
variation  statistics  by  DRG  for  length  of 
stay  and  standardized  charges.  The  BOR 
tables  are  “Before  Outliers  Removed” 
and  the  AOR  is  “After  Outliers 
Removed.”  (Outliers  refers  to  statistical 
outliers,  not  payment  outliers.)  Two 
versions  of  this  file  are  created  each 
year.  They  support  the  following: 

•  NPRM  published  in  the  Federal 
Register,  usually  by  the  end  of  May. 

•  Final  rule  published  in  the  Federal 
Register,  usually  by  the  first  week  of 
September. 

Media:  Diskette/Intemet 
File  Cost:  $145.00 

Periods  Available:  FY  1998  PPS  Update 

11.  HCFA  FY  1992  Capital-Related  Tax 
File 

This  file  contains  data  used  to 
develop  a  proposed  FY  1996  special 
property  tax  adjustment  to  the  capital 
prospective  payment  system  for  capital- 


related  costs.  This  proposed  adjustment 
was  not  implemented.  The  data  set 
includes  a  preliminary  hospital-specific 
add-on  amount  for  all  PPS  hospitals. 

The  data  set  also  contains  the 
information  used  to  propose  an 
adjustment  to  the  Federal  rate  so  that 
the  tax  add-on  is  budget  neutral.  The 
proposed  property  tax  adjustment 
provides  special  treatment  to  qualified 
hospitals  who  pay  capital-related 
property  taxes.  The  add-on  was 
determined  using  base  year  tax  costs  per 
discharge  attributable  to  Medicare.  The 
data  are  taken  from  the  FY  1992 
Medicare  hospital  cost  report  and  a 
special  request  for  validation  by  the 
fiscal  intermediaries. 

Media:  Diskette 
File  cost:  $145.00 
Period  available:  FY  1992 

For  further  information  concerning 
these  data  tapes,  contact  Mary  R.  White 
at  (410)  786-0168. 

Commenters  interested  in  obtaining  or 
discussing  any  other  data  used  in 
constructing  this  rule  should  contact 
Stephen  Phillips  at  (410)  7 86-4548. 

B.  Public  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  a  proposed  rule,  we  are  not  able  to 
acknowledge  or  respond  to  them 
individually.  However,  in  preparing  the 
final  rule,  we  will  consider  all 
comments  concerning  the  provisions  of 
this  proposed  rule  that  we  receive  by 
the  date  and  time  specified  in  the 
“Dates”  section  of  this  preamble  and 
respond  to  those  comments  in  the 
preamble  to  that  rule.  We  emphasize 
that,  given  the  statutory  requirement 
under  section  1886(e)(5)  of  the  Act  that 
our  final  rule  for  FY  1998  be  published 
by  September  1, 1997,  we  will  consider 
only  those  comments  that  deal 
specifically  with  the  matters  discussed 
in  this  proposed  rule.  Subject  to  the 
provisions  of  the  Contract  With  America 
Advancement  Act  of  1996,  (Pub.  L.  104- 
121),  these  changes  would  be  applicable 
to  discharges  occurring  on  or  after 
October  1, 1997. 

List  of  Subjects 

42  CFR  Part  412 

Administrative  practice  and 
procedure.  Health  facilities,  Medicare, 
Puerto  Rico,  Reporting  and 
recordkeeping  requirements. 

42  CFR  Part  413 

Health  facilities,  Kidney  diseases. 
Medicare,  Puerto  Rico,  Reporting  and 
recordkeeping  requirements. 


42  CFR  Part  489 

Health  facilities,  Medicare,  Reporting 
and  recordkeeping  requirements. 

42  CFR  chapter  IV  would  be  amended 
as  set  forth  below: 

A.  Part  412  is  amended  as  follows: 

PART  412— PROSPECTIVE  PAYMENT 
SYSTEMS  FOR  INPATIENT  HOSPITAL 
SERVICES 

1.  The  authority  citation  for  part  412 
continues  to  read  as  follows: 

Authority:  Secs.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

2.  Section  412.22  is  amended  by 
adding  new  paragraphs  (e),  (f),  (g),  and 
(h)  to  read  as  follows: 

$412.22  Excluded  hospitals  and  hospital 
units:  General  rules. 

***** 

(e)  Hospitals  within  hospitals.  Except 
as  provided  in  paragraph  (f)  of  this 
section,  for  cost  reporting  periods 
beginning  on  or  after  October  1, 1994,  a 
hospital  that  occupies  space  in  a 
building  also  used  by  another  hospital, 
or  in  one  or  more  entire  buildings 
located  on  the  same  campus  as 
buildings  used  by  another  hospital, 
must  meet  the  following  criteria: 

(1)  Separate  governing  body.  The 
hospital  has  a  governing  body  that  is 
separate  from  the  governing  body  of  the 
hospital  occupying  space  in  the  same 
building  or  on  the  same  campus.  The 
hospital’s  governing  body  is  not  under 
the  control  of  the  hospital  occupying 
space  in  the  same  building  or  on  the 
same  campus,  or  of  any  third  entity  that 
controls  both  hospitals. 

(2)  Separate  chief  medical  officer.  The 
hospital  has  a  single  chief  medical 
officer  who  reports  directly  to  the 
governing  body  and  who  is  responsible 
for  all  medical  staff  activities  of  the 
hospital.  The  chief  medical  officer  of  the 
hospital  is  not  employed  by  or  under 
contract  with  either  the  hospital 
occupying  space  in  the  same  building  or 
on  the  same  campus  or  any  third  entity 
that  controls  both  hospitals. 

(3)  Separate  medical  staff.  The 
hospital  has  a  medical  staff  that  is 
separate  from  the  medical  staff  of  the 
hospital  occupying  space  in  the  same 
building  or  on  the  same  campus.  The 
hospital’s  medical  staff  is  directly 
accountable  to  the  governing  body  for 
the  quality  of  medical  care  provided  in 
the  hospital,  and  adopts  and  enforces 
bylaws  governing  medical  staff 
activities,  including  criteria  and 
procedures  for  recommending  to  the 
governing  body  the  privileges  to  be 
granted  to  individual  practitioners. 
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(4)  Chief  executive  officer.  The 
hospital  has  a  single  chief  executive 
officer  through  whom  all  administrative 
authority  flows,  and  who  exercises 
control  and  surveillance  over  all 
administrative  activities  of  the  hospital. 
The  chief  executive  office  is  not 
employed  by,  or  under  contract  with, 
either  the  hospital  occupying  space  in 
the  same  building  or  on  the  same 
campus  or  any  third  entity  that  controls 
both  hospitals. 

(5)  Performance  of  basic  hospital 
functions.  The  hospital  meets  one  of  the 
following  criteria: 

(i)  The  hospital  performs  the  basic 
functions  specified  in  §§482.21  through 
482.27,  482.30,  and  482.42  of  this 
chapter  through  the  use  of  employees  or 
under  contracts  or  other  agreements 
with  entities  other  than  the  hospital 
occupying  space  in  the  same  building  or 
on  the  same  campus,  or  a  third  entity 
that  controls  both  hospitals.  Food  and 
dietetic  services  and  housekeeping, 
maintenance,  and  other  services 
necessary  to  maintain  a  clean  and  safe 
physical  environment  could  be  obtained 
under  contracts  or  other  agreements 
with  the  hospital  occupying  space  in  the 
same  building  or  on  the  same  campus, 
or  with  a  third  entity  that  controls  both 

the  same  period  of  at  least  6 
months  used  to  determine  compliance 
with  the  length-of-stay  criterion  in 
§  412.23(e)(2),  the  cost  of  the  services 
that  the  hospital  obtained  under 
contracts  or  other  agreements  with  the 
hospital  occupying  space  in  the  same 
building  or  on  the  same  campus,  or  with 
a  third  entity  that  controls  both 
hospitals,  is  no  more  than  15  percent  of 
the  hospital’s  total  inpatient  operating 
costs,  as  defined  in  §  412.2(c).  For 
purposes  of  this  paragraph  (e)(5)(ii), 
however,  the  costs  of  preadmission 
services  are  those  specified  under 
§  413.40(c)(2)  rather  than  those  specified 
under  §  412.2(b)(5). 

(iii)  For  the  same  period  of  at  least  6 
months  used  to  determine  compliance 
with  the  length-of-stay  criterion  in 
§  412.23(e)(2),  the  hospital  has  an 
inpatient  population  of  whom  at  least 
75  percent  were  referred  to  the  hospital 
from  a  source  other  than  another 
hospital  occupying  space  in  the  same 
building  or  on  the  same  campus. 

(f)  Special  provision  for  certain 
hospitals.  If  a  hospital  cannot  meet  the 
criteria  in  paragraph  (e)(1)  or  (e)(3)  of 
this  section  solely  because  its  governing 
body  or  medical  staff  is  under  the 
control  of  a  third  entity  that  also 
controls  the  hospital  with  which  it 
shares  a  building  or  campus,  or  cannot 
meet  the  criteria  in  paragraph  (e)(2)  or 
(e)(4)  of  this  section  solely  because  its 


hospitals 
(ii)  For 


chief  medical  officer  or  chief  executive 
officer  is  employed  by  or  under  contract 
with  such  a  third  entity,  the  hospital 
can  nevertheless  qualify  for  an 
exclusion  if  it  meets  other  applicable 
criteria  and — 

(1)  Is  owned  and  operated  by  a  State 
university,  and  has  been  continuously 
owned  and  operated  by  that  university 
since  October  1, 1994; 

(2)  Is  required  by  State  law  to  be 
subject  to  the  ultimate  authority  of  the 
university’s  governing  body;  and 

(3)  Was  excluded  from  the 
prospective  payment  systems  under  this 
section  for  any  cost  reporting  period 
beginning  on  or  after  October  1, 1993, 
but  before  October  1, 1994. 

(g)  Effective  date  for  certain  hospitals. 
If  a  hospital  has  been  excluded  from  the 
prospective  payment  systems  under  this 
section  for  any  cost  reporting  period 
beginning  on  or  after  October  1, 1993, 
but  before  October  1, 1994,  the  criteria 
in  paragraph  (e)  of  this  section  do  not 
apply  to  the  hospital  until  the  hospital’s 
first  cost  reporting  period  beginning  on 
or  after  October  1, 1995. 

(h)  Definition  of  control.  For  purposes 
of  this  section,  control  exists  if  an 
individual  or  an  organization  has  the 
power,  directly  or  indirectly, 
significantly  to  influence  or  direct  the 
actions  or  policies  of  an  organization  or 
institution. 

§412.23  (Amended] 

3.  Section  412.23  is  amended  by 
removing  paragraphs  (e)(3)  through 
(e)(5). 

4.  Section  412.30  is  amended  by 
redesignating  paragraphs  (a)  through  (d) 
as  paragraphs  (b)  through  (e), 
respectively,  and  adding  a  new 
paragraph  (a).  Redesignated  paragraph 
(b)  is  further  amended  by  redesignating 
paragraph  (b)(4)  as  paragraph  (b)(5),  and 
adding  a  new  paragraph  (b)(4)  to  read  as 
follows: 

§  41 2.30  Exclusion  of  new  rehabilitation 
units  and  expansion  of  units  already 
excluded. 

(a)  Bed  capacity  in  units.  A  decrease 
in  bed  capacity  must  remain  in  effect  for 
at  least  a  full  12-month  cost  reporting 
period  before  an  equal  or  lesser  number 
of  beds  can  be  added  to  the  hospital’s 
licensure  and  certification  and 
considered  “new”  under  paragraph  (b) 
of  this  section.  Thus,  when  a  hospital 
seeks  to  establish  a  new  unit  under  the 
criteria  under  paragraph  (b)  of  this 
section,  or  to  enlarge  an  existing  unit 
under  the  criteria  under  paragraph  (d)  of 
this  section,  the  regional  office  will 
review  its  records  on  the  facility  to 
determine  whether  any  beds  have  been 
delicensed  and  decertified  during  the 


12-month  cost  reporting  period  before 
the  period  for  which  the  hospital  seeks 
to  add  the  beds.  To  the  extent  bed 
capacity  was  removed  from  the 
hospital’s  licensure  and  certification 
during  that  period,  that  amount  of  bed 
capacity  may  not  be  considered  “new” 
under  paragraph  (b)  of  this  section. 

(b)  New  units. 

(5)  *  *  * 

***** 

(4)  If  a  hospital  that  has  not 
previously  participated  in  the  Medicare 
program  seeks  exclusion  of  a  , 
rehabilitation  unit,  it  may  designate 
certain  beds  as  a  new  rehabilitation  unit 
for  the  first  full  12-month  cost  reporting 
period  that  occurs  after  it  becomes  a 
Medicare-participating  hospital.  The 
written  certification  described  in 
paragraph  (b)(2)  of  this  section  also  is 
effective  for  any  cost  reporting  period  of 
not  less  than  1  month  and  not  more  than 
11  months  occurring  between  the  date 
the  hospital  began  participating  in 
Medicare  and  the  start  of  the  hospital’s 
regular  12-month  cost  reporting  period. 
***** 

5.  Section  412.80  is  revised  to  read  as 
follows: 

§412.80  General  provisions. 

(a)  Basic  rule — (1)  Discharges 
occurring  on  or  after  October  1, 1994 
and  before  October  1, 1997.  For 
discharges  occurring  on  or  after  October 
1, 1994,  and  before  October  1, 1997, 
except  as  provided  in  paragraph  (b)  of 
this  section  concerning  transferring 
hospitals,  HCFA  provides  for  additional 
payment,  beyond  standard  DRG 
payments,  to  a  hospital  for  covered 
inpatient  hospital  services  furnished  to 
a  Medicare  beneficiary  if  either  of  the 
following  conditions  is  met: 

(1)  The  beneficiary’s  length  of  stay 
(including  days  at  the  SNF  level  of  care 
if  a  SNF  bed  is  not  available  in  the  area) 
exceeds  the  mean  length-of-stay  fcf  the 
applicable  DRG  by  the  lesser  of  the 
following: 

(A)  A  fixed  number  of  days,  as 
specified  by  HCFA;  or 

(B)  A  fixed  number  of  standard 
deviations,  as  specified  by  HCFA. 

(ii)  The  beneficiary’s  length  of  stay 
does  not  exceed  criteria  established 
under  paragraph  (a)(l)(i)  of  this  section, 
but  the  hospital’s  charges  for  covered 
services  furnished  to  the  beneficiary, 
adjusted  to  operating  costs  and  capital 
costs  by  applying  cost-to-charge  ratios 
as  described  in  §  412.84(h),  exceed  the 
DRG  payment  for  the  case  plus  a  fixed 
dollar  amount  (adjusted  for  geographic 
variation  in  costs)  as  specified  by  HCFA. 

(2)  Discharges  occurring  on  or  after 
October  1, 1997.  For  discharges 
occurring  on  or  after  October  1, 1997, 
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except  as  provided  in  paragraph  (b)  of 
this  section  concerning  transfers,  HCFA 
provides  for  additional  payment, 
beyond  standard  DRG  payments,  to  a 
hospital  for  covered  inpatient  hospital 
services  furnished  to  a  Medicare 
beneficiary  if  the  hospital’s  charges  for 
covered  services,  adjusted  to  operating 
costs  and  capital  costs  by  applying  cost- 
to-charge  ratios  as  described  in 
§  412.84(h),  exceed  the  DRG  payment 
for  the  case  plus  a  fixed  dollar  amount 
(adjusted  for  geographic  variation  in 
costs)  as  specified  by  HCFA. 

(b)  Outlier  cases  in  transferring 
hospitals.  HCFA  provides  cost  outlier 
payments  to  a  transferring  hospital  that 
does  not  receive  payment  under 

§  412.2(h)  for  discharges  specified  in 
§  412.4(d)(2),  if  the  hospital’s  charges  for 
.  covered  services  furnished  to  the 
beneficiary,  adjusted  to  cost  by  applying 
a  national  cost/charge  ratio,  exceed  die 
DRG  payment  for  the  case  plus  a  fixed 
dollar  amount  (adjusted  for  geographic 
variation  in  costs)  as  specified  by  HCFA, 
divided  by  the  geometric  mean  length  of 
stay  for  the  DRG  and  multiplied  by  the 
beneficiary’s  length  of  stay  plus  1  day. 

(c)  Publication  and  revision  of  outlier 
criteria.  HCFA  will  issue  threshold 
criteria  for  determining  outlier  payment 
in  the  annual  notice  of  the  prospective 
payment  rates  published  in  accordance 
with  §  412.8(b). 

(d)  Relation  to  hospitals  that  incur 
indirect  costs  for  graduate  medical 
education  programs  and  that  serve  as 
disproportionate  share  of  low-income 
patients.  The  outlier  payment  amounts 
are  included  in  total  DRG  revenue  for 
purposes  of  determining  payments  to 
hospitals  that  incur  indirect  costs  for 
graduate  medical  education  programs 
under  §  412.105  and  to  hospitals  that 
serve  a  disproportionate  share  of  low- 
income  patients  under  §  412.106. 

§412.82  [Amended] 

6.  In  §  412.82(a),  in  the  first  sentence, 
the  word  “If’  is  removed  and  the  phrase 
“For  discharges  occurring  before 
October  1, 1997,  if’  is  added  in  its 
place. 

§412.84  [Amended] 

7.  In  §  412.84  in  the  first  sentence  of 
paragraph  (a),  the  reference 
“§412.80(a)(l)(ii)”  is  revised  to  read 
“§  41 2.80(a)”. 

§412.86  [Amended] 

8.  In  the  introductory  text  to  §  412.86, 
the  word  “If’  is  removed  and  the  phrase 
“For  discharges  occurring  before 
October  1, 1997,  if’  is  added  in  its 
place. 


9.  In  §412.96,  the  introductory  text  of 
paragraph  (c)(1)  is  revised  to  read  as 
follows: 

§  41 2.96  Special  treatment:  Referral 
centers. 

***** 

(c)  *  *  * 

(1)  Case  mix  index.  HCFA  sets  forth 
national  and  regional  case-mix  index 
values  in  each  year’s  annual  notice  of 
prospective  payment  rates  published 
under  §  412.8(b).  The  methodology 
HCFA  uses  to  calculate  these  criteria  is 
described  in  paragraph  (g)  of  this 
section.  The  case-mix  index  value  to  be 
used  for  an  individual  hospital  in  the 
determination  of  whether  it  meets  the 
case-mix  index  criteria  is  that  calculated 
by  HCFA  from  the  hospital’s  own  billing 
records  for  Medicare  discharges  as 
processed  by  the  fiscal  intermediary  and 
submitted  to  HCFA.-  The  hospital’s  case- 
mix  index  for  discharges  (not  including 
discharges  from  units  excluded  from  the 
prospective  payment  system  under 
subpart  B  of  this  part)  during  the  most 
recent  Federal  fiscal  year  that  ended  at 
least  one  year  prior  to  the  beginning  of 
the  cost  reporting  period  for  which  the 
hospital  is  seeking  referral  center  status 
must  be  at  least  equal  to — 
***** 

10.  In  §412.105,  paragraph  (g)(l)(i)  is 
republished,  paragraph  (g)(l)(i)(B)  is 
revised,  and  paragraph  (g)(l)(iv)  is 
removed,  to  read  as  follows: 

§  412.105  Special  treatment:  Hospitals  that 
incur  indirect  costs  for  graduate  medical 
education  programs. 
***** 

(g)  Determining  the  total  number  of 
full-time  equivalent  residents  for  cost 
reporting  periods  beginning  on  or  after 
Julv  1, 1991. 

(1)  For  cost  reporting  periods 
beginning  on  or  after  July  1, 1991,  the 
count  of  full-time  equivalent  residents 
for  the  purpose  of  determining  the 
indirect  medical  education  adjustment 
is  determined  as  follows: 

(i)  The  residents  must  be  enrolled  in 
an  approved  teaching  program.  An 
approved  teaching  program  is  one  that 
meets  one  of  the  following 
requirements: 

***** 

(B)  May  count  towards  certification  of 
the  participant  in  a  specialty  or 
subspecialty  listed  in  the  current  edition 
of  either  of  the  following  publications: 

(1)  The  Directory  of  Graduate  Medical 
Education  Programs  published  by  the 
American  Medical  Association. 

(2)  The  Annual  Report  and  Reference 
Handbook  published  by  the  American 
Board  of  Medical  Specialties. 
***** 


B.  Part  413  is  amended  as  set  forth 
below: 

PART  413— PRINCIPLES  OF 
REASONABLE  COST 
REIMBURSEMENT;  PAYMENT  FOR 
END-STAGE  RENAL  DISEASE 
SERVICES;  OPTIONAL 
PROSPECTIVELY  DETERMINED 
PAYMENT  RATES  FOR  SKILLED 
NURSING  FACILITIES 

1.  The  authority  citation  for  Part  413 
continues  to  read  as  follows: 

Authority:  Secs.  1102, 1861(v)(l)(A),  and 
1871  of  the  Social  Security  Act  (42  U.S.C. 
1302, 1395x(v)(l)(A),  and  1395hh). 

2.  In  §413.86,  paragraph  (e)(4)(i)(B)  is 
revised  to  read  as  follows: 

§  41 3.86  Direct  graduate  medical 
education  payments. 
***** 

(e)  Determining  per  resident  amounts 
for  the  base  period.  *  *  * 

(4)  Exceptions. 

(i)  Base  period  for  certain  hospitals. 

*  *  * 

(B)  The  mean  value  of  per  resident 
amounts  of  hospitals  located  in  the 
same  geographic  wage  area,  as  that  term 
is  used  in  the  prospective  payment 
system  under  part  412  of  this  chapter, 
for  cost  reporting  periods  beginning  in 
the  same  fiscal  years.  If  there  are  fewer 
than  three  amounts  that  can  be  used  to 
calculate  the  mean  value,  the 
calculation  of  the  per  resident  amounts 
includes  all  hospitals  in  the  hospital’s 
geographic  wage  area  and  in 
geographically  contiguous  wage  areas.  If 
there  are  still  fewer  than  three  hospitals 
with  per  resident  amounts  in  the 
hospital’s  own  wage  area,  plus 
contiguous  wage  areas,  this  calculation 
will  include  all  hospitals  with  per 
resident  amounts  in  the  State.  If  there 
are  fewer  than  three  hospitals  with  per 
resident  amounts  in  the  State,  this 
calculation  will  include  the  per  resident 
amounts  for  all  hospitals  in  die  State 
plus  hospitals  in  contiguous  States.  If 
there  are  still  fewer  than  three  hospitals 
in  that  State  plus  contiguous  States,  this 
calculation  will  be  based  on  the  national 
average  per  resident  amount. 
***** 

C.  Part  489  is  amended  as  set  forth 
below: 

PART  489 — PROVIDER  AGREEMENTS 
AND  SUPPUER  APPROVAL 

1.  The  authority  citation  for  Part  489 
continues  to  read  as  follows: 

Authority:  Secs.  1102, 1819, 1861, 

1864(m),  1866,  and  1871  of  the  Social 
Security  Act  (42  U.S.C.  1302, 1395i-3, 1395x, 
1395aa(m),  1395cc,  and  1395hh). 
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§489.27  [Amended] 

2.  In  §489.27,  the  reference  “section 
1886(a)(l)(M)  of  the  Act”  is  revised  to 
read  “section  1866(a)(l)(M)  of  the  Act”. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance;  and  Program  No.  93.774, 

Medicare — Supplementary  Medical 
Insurance) 

Dated:  May  1. 1997. 

Bruce  C.  Vladeck, 

Administrator,  Health  Care  Financing 
A  dministration . 

Dated:  May  23, 1997. 

Donna  E.  Shalala, 

Secretary. 

(Editorial  Note:  The  following  addendum 
and  appendixes  will  not  appear  in  the  Code 
of  Federal  Regulations.) 

Addendum — Proposed  Schedule  of 
Standardized  Amounts  Effective  With 
Discharges  Occurring  on  or  After 
October  1, 1997  and  Update  Factors 
and  Rate-of-Increase  Percentages 
Effective  With  Cost  Reporting  Periods 
Beginning  on  or  After  October  1, 1997 

1.  Summary  and  Background 

In  this  addendum,  we  are  setting  forth  the 
proposed  amounts  and  factors  for 
determining  prospective  payment  rates  for 
Medicare  inpatient  operating  costs  and 
Medicare  inpatient  capital-related  costs.  We 
are  also  setting  forth  proposed  rate-of- 
increase  percentages  for  updating  the  target 
amounts  for  hospitals  and  hospital  units 
excluded  from  the  prospective  payment 
system. 

For  discharges  occurring  on  or  after 
October  1, 1997,  except  for  sole  community 
hospitals  and  hospitals  located  in  Puerto 
Rico,  each  hospital’s  payment  per  discharge 
under  the  prospective  payment  system  will 
be  based  on  100  percent  of  the  Federal 
national  rate. 

Sole  community  hospitals  are  paid  based 
on  whichever  of  the  following  rates  yields 
the  greatest  aggregate  payment:  The  Federal 
national  rate,  the  updated  hospital-specific 
rate  based  on  FY  1982  cost  per  discharge,  or 
the  updated  hospital-specific  rate  based  on 
FY  1987  cost  per  discharge.  For  hospitals  ip 
Puerto  Rico,  the  payment  per  discharge  is 
based  on  the  sum  of  75  percent  of  a  Puerto 
Rico  rate  and  25  percent  of  a  national  rate 
(section  1886(d)(9)(A)  of  the  Act). 

As  discussed  below  in  section  n,  we  are 
proposing  to  make  changes  in  the 
determination  of  the  prospective  payment 
rates  for  Medicare  inpatient  operating  costs. 
The  changes,  to  be  applied  prospectively, 
would  affect  the  calculation  of  the  Federal 
rates.  In  section  III,  we  discuss  our  proposed 
changes  for  determining  the  prospective 
payment  rates  for  Medicare  inpatient  capital- 
related  costs.  Section  IV  sets  forth  our 
proposed  changes  for  determining  the  rate-of- 
increase  limits  for  hospitals  excluded  from 
the  prospective  payment  system.  The  tables 
to  which  we  refer  in  the  preamble  to  the 
proposed  rule  are  presented  at  the  end  of  this 
addendum  in  section  V. 


II.  Proposed  Changes  to  Prospective  Payment 
Rates  for  Inpatient  Operating  Costs  for  FY 
1998 

The  basic  methodology  for  determining 
prospective  payment  rates  for  inpatient 
operating  costs  is  set  forth  at  §  412.63  for 
hospitals  located  outside  of  Puerto  Rico.  The 
basic  methodology  for  determining  the 
prospective  payment  rates  for  inpatient 
operating  costs  for  hospitals  located  in  Puerto 
Rico  is  set  forth  at  §§412.210  and  412.212. 
Below,  we  discuss  the  manner  in  which  we 
are  changing  some  of  the  factors  used  for 
determining  the  prospective  payment  rates. 
The  Federal  and  Puerto  Rico  rate  changes, 
once  issued  as  final,  would  be  effective  with 
discharges  occurring  on  or  after  October  1, 
1997.  As  required  by  section  1886(d)(4)(C)  of 
the  Act,  we  must  also  adjust  the  DRG 
classifications  and  weighting  factors  for 
discharges  in  FY  1998. 

In  summary,  the  proposed  standardized 
amounts  set  forth  in  Tables  1A  and  1C  of 
section  V  of  this  addendum  reflect — 

•  Updates  of  2.8  percent  for  all  areas  (that 
is,  the  market  basket  percentage  increase); 

•  An  adjustment  to  ensure  budget 
neutrality  as  provided  for  in  sections  1886 
(d)(4)(C)(iii)  and  (d)(3)(E)  of  the  Act  by 
applying  new  budget  neutrality  adjustment 
factors  to  the  large  urban  and  other 
standardized  amounts; 

•  An  adjustment  to  ensure  budget 
neutrality  as  provided  for  in  section 
1886(d)(8)(D)  of  the  Act  by  removing  the  FY 
1997  budget  neutrality  factor  and  applying  a 
revised  factor; 

•  An  adjustment  to  apply  the  revised 
outlier  offset  by  removing  the  FY  1997  outlier 
offsets  and  applying  a  new  offset;  and 

•  An  adjustment  in  the  Puerto  Rico 
standardized  amounts  to  reflect  the 
application  of  a  Puerto  Rico-specific  wage 
index. 

A.  Calculation  of  Adjusted  Standardized 
Amounts 

1.  Standardization  of  Base-Year  Costs  or 
Target  Amounts 

Section  1886(d)(2)(A)  of  the  Act  required 
the  establishment  of  base-year  cost  data 
containing  allowable  operating  costs  per 
discharge  of  inpatient  hospital  services  for 
each  hospital.  The  preamble  to  the 
September  1, 1983  interim  final  rule  (48  FR 
39763}  contains  a  detailed  explanation  of 
how  base-year  cost  data  were  established  in 
the  initial  development  of  standardized 
amounts  for  the  prospective  payment  system 
and  how  they  are  used  in  computing  the 
Federal  rates. 

Section  1886(d)(9)(B)(i)  of  the  Act  required 
that  Medicare  target  amounts  be  determined 
for  each  hospital  located  in  Puerto  Rico  for 
its  cost  reporting  period  beginning  in  FY 
1987.  The  September  1, 1987  final  rule 
contains  a  detailed  explanation  of  how  the 
target  amounts  were  determined  and  how 
they  are  used  in  computing  the  Puerto  Rico 
rates  (52  FR  33043,  33066). 

The  standardized  amounts  are  based  on  per 
discharge  averages  of  adjusted  hospital  costs 
from  a  base  period  or,  for  Puerto  Rico, 
adjusted  target  amounts  from  a  base  period, 
updated  and  otherwise  adjusted  in 
accordance  with  the  provisions  of  section 


1886(d)  of  the  Act.  Sections  1886(d)(2)  (B) 
and  (C)  of  the  Act  required  that  the  base-year 
per  discharge  costs  be  updated  for  FY  1984 
and  then  standardized  in  order  to  remove 
from  the  cost  data  the  effects  of  certain 
sources  of  variation  in  cost  among  hospitals. 
These  include  case  mix,  differences  in  area 
wage  levels,  cost  of  living  adjustments  for 
Alaska  and  Hawaii,  indirect  medical 
education  costs,  and  payments  to  hospitals 
serving  a  disproportionate  share  of  low- 
income  patients. 

Under  sections  1886  (d)(2)(H)  and  (d)(3)(E) 
of  the  Act,  in  making  payments  under  the 
prospective  payment  system,  the  Secretary 
estimates  from  time  to  time  the  proportion  of 
costs  that  are  wages  and  wage-related  costs. 
Since  October  1, 1996,  when  the  market 
basket  was  last  revised  and  rebased,  we  have 
considered  71.2  percent  of  costs  to  be  labor- 
related  for  purposes  of  the  prospective 
payment  system.  As  discussed  in  section  IV 
of  the  preamble,  we  are  proposing  to  include 
data  not  available  when  the  market  basket 
was  last  rebased  to  adjust  the  market  basket 
effective  for  FY  1998.  Based  on  the  proposed 
revised  market  basket,  we  are  revising  die 
labor  and  nonlabor  proportions  of  the 
standardized  amounts.  Effective  with 
discharges  occurring  on  or  after  October  1, 
1997,  we  are  proposing  a  labor-related 
proportion  of  71.1  percent  and  a  nonlabor- 
related  proportion  of  28.9  percent.  (We  are 
revising  the  Puerto  Rico  standardized 
amounts  by  the  average  labor  share  in  Puerto 
Rico  of  71.3  percent.  We  are  revising  the 
discharged-weighted  national  standardized 
amount  to  reflect  the  proportion  of 
discharges  in  large  urban  and  other  areas 
from  the  FY  1996  MedPAR  file.) 

2.  Computing  Large  Urban  and  Other  Area 
Averages 

Sections  1886(d)  (2)(D)  and  (3)  of  the  Act 
require  the  Secretary  to  compute  two  average 
standardized  amounts  for  discharges 
occurring  in  a  fiscal  year:  one  for  hospitals 
located  in  large  urban  areas  and  one  for 
hospitals  located  in  other  areas.  In  addition, 
under  sections  1886(d)(9)  (B)(iii)  and  (C)(i)  of 
the  Act,  the  average  standardized  amount  per 
discharge  must  be  determined  for  hospitals 
located  in  urban  and  other  areas  in  Puerto 
Rico.  Hospitals  in  Puerto  Rico  are  paid  a 
blend  of  75  percent  of  the  applicable  Puerto 
Rico  standardized  amount  and  25  percent  of 
a  national  standardized  payment  amount. 

Section  1886(d)(2)(D)  of  the  Act  defines 
“urban  area”  as  those  areas  within  a 
Metropolitan  Statistical  Area  (MSA).  A  “large 
urban  area”  is  defined  as  an  urban  area  with 
a  population  of  more  than  1,000,000.  In 
addition,  section  4009(i)  of  Public  Law  10O- 
203  provides  that  a  New  England  County 
Metropolitan  Area  (NECMA)  with  a 
population  of  more  than  970,000  is  classified 
as  a  large  urban  area.  As  required  by  section 
1886(d)(2)(D)  of  the  Act,  population  size  is 
determined  by  the  Secretary  based  on  the 
latest  population  data  published  by  the 
Bureau  of  the  Census.  Urban  areas  that  do  not 
meet  the  definition  of  a  “large  urban  area” 
are  referred  to  as  “other  urban  areas.”  Areas 
that  are  not  included  in  MSAs  are  considered 
“rural  areas”  under  section  1886(d)(2)(D)  of 
the  Act  Payment  for  discharges  from 
hospitals  located  in  large  urban  areas  will  be 
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based  on  the  large  urban  standardized 
amount.  Payment  for  discharges  from 
hospitals  located  in  other  urban  and  rural 
areas  will  be  based  on  the  other  standardized 
amount. 

Based  on  1995  population  estimates 
published  by  the  Bureau  of  the  Census,  56 
areas  meet  the  criteria  to  be  defined  as  large 
urban  areas  for  FY  1998.  These  areas  are 
identified  by  an  asterisk  in  Table  4A. 

3.  Updating  the  Average  Standardized 
Amounts 

Under  section  1886(d)(3)(A)  of  the  Act,  we 
update  the  area  average  standardized 
amounts  each  year.  In  accordance  with 
section  1886(d)(3)(A)(iv)  of  the  Act,  we  are 
proposing  to  update  the  large  urban  and  the 
other  areas  average  standardized  amounts  for 
FY  1998  using  the  applicable  percentage 
increases  specified  in  section  1886(b)(3)(B)(i) 
of  the  Act.  Section  1886(b)(3)(B)(i)(XIII)  of 
the  Act  specifies  that,  for  hospitals  in  all 
areas,  the  update  factor  for  the  standardized 
amounts  for  FY  1998  is  equal  to  the  market 
basket  percentage  increase. 

The  percentage  change  in  the  market 
basket  reflects  the  average  change  in  the  price 
of  goods  and  services  purchased  by  hospitals 
to  furnish  inpatient  care.  The  most  recent 
forecast  of  the  proposed  revised  hospital 
market  basket  increase  for  FY  1998  is  2.8 
percent.  Thus,  for  FY  1998,  the  proposed 
update  to  the  average  standardized  amounts 
equals  2.8  percent.  (See  section  IV.  of  the 
preamble  of  this  proposed  rule  for  a 
discussion  of  the  adjustments  to  the  market 
basket.) 

As  in  the  past,  we  are  adjusting  the  FY 
1997  standardized  amounts  to  remove  the 
effects  of  the  FY  1997  geographic 
reclassifications  and  outlier  payments  before 
applying  the  FY  1998  updates.  That  is,  wa 
are  increasing  the  standardized  amounts  to” 
restore  the  reductions  that  were  made  for  the 
effects  of  geographic  reclassification  and 
outliers.  After  including  offsets  to  the 
standardized  amounts  for  outliers  and 
geographic  reclassification,  we  estimate  that 
there  will  be  an  overall  increase  of  2.9 
percent  to  the  large  urban  and  other  area  . 
standardized  amounts. 

Although  the  update  factor  for  FY  1998  is 
set  by  law,  we  are  required  by  section 
1886(e)(3)(B)  of  the  Act  to  report  to  Congress 
on  our  initial  recommendation  of  update 
factors  for  FY  1998  for  both  prospective 
payment  hospitals  and  hospitals  excluded 
from  the  prospective  payment  system.  For 
general  information  purposes,  we  have 
included  the  report  to  Congress  as  Appendix 
D  to  this  proposed  rule.  Our  proposed 
recommendation  on  the  update  factors 
(which  is  required  by  sections  1886  (e)(4)(A) 
and  (e)(5)(A)  of  the  Act),  as  well  as  our 
responses  to  ProPAC’s  recommendation 
concerning  the  update  factor,  are  set  forth  as 
Appendix  E  to  this  proposed  rule. 

4.  Other  Adjustments  to  the  Average 
Standardized  Amounts 

a.  Recalibration  ofDRG  Weights  and 
Updated  Wage  Index — Budget  Neutrality 
Adjustment.  Section  1886(d)(4)(C)(iii)  of  the 
Act  specifies  that  beginning  in  FY  1991,  the 
annual  DRG  reclassification  and  recalibration 
of  the  relative  weights  must  be  made  in  a 


manner  that  ensures  that  aggregate  payments 
to  hospitals  are  not  affected.  As  discussed  in 
section  II  of  the  preamble,  we  normalized  the 
recalibrated  DRG  weights  by  an  adjustment 
factor,  so  that  the  average  case  weight  after 
recalibration  is  equal  to  the  average  case 
weight  prior  to  recalibration. 

Section  1886(d)(3)(E)  of  the  Act  specifies 
that  the  hospital  wage  index  must  be  updated 
on  an  annual  basis  beginning  October  1, 

1993.  This  provision  also  requires  that  any 
updates  or  adjustments  to  the  wage  index 
must  be  made  in  a  manner  that  ensures  that 
aggregate  payments  to  hospitals  are  not 
affected  by  the  change  in  the  wage  index. 

To  comply  with  the  requirement  of  section 
1886(d)(4)(C)(iii)  of  the  Act  that  DRG 
reclassification  and  recalibration  of  the 
relative  weights  be  budget  neutral,  and  the 
requirement  in  section  1886(d)(3)(E)  of  the 
Act  that  the  updated  wage  index  be  budget 
neutral,  we  used  historical  discharge  data  to 
simulate  payments  and  compared  aggregate 
payments  using  the  FY  1997  relative  weights 
and  wage  index  to  aggregate  payments  using 
the  proposed  FY  1998  relative  weights  and 
wage  index.  The  same  methodology  was  used 
for  the  FY  1997  budget  neutrality  adjustment. 
(See  the  discussion  in  the  September  1, 1992 
final  rule  (57  FR  39832).)  Based  on  this 
comparison,  we  computed  a  budget 
neutrality  adjustment  factor  equal  to 
0.998400.  We  adjust  the  Puerto  Rico-specific 
standardized  amounts  for  the  effect  of  DRG 
reclassification  and  recalibration.  We 
computed  a  budget  neutrality  adjustment 
factor  for  Puerto  Rico-specific  standardized 
amounts  equal  to  0.999224.  These  budget 
neutrality  adjustment  factors  are  applied  to 
the  standardized  amounts  without  removing 
the  effects  of  the  FY  1997  budget  neutrality 
adjustments.  We  do  not  remove  the  prior 
budget  neutrality  adjustment  because 
estimated  aggregate  payments  after  the 
changes  in  the  DRG  relative  weights  and 
wage  index  should  equal  estimated  aggregate 
payments  prior  to  the  changes,  if  we  removed 
the  prior  year  adjustment,  we  would  not 
satisfy  this  condition. 

In  addition,  we  are  proposing  to  continue 
to  apply  the  same  FY  1998  adjustment  factor 
to  the  hospital-specific  rates  that  are  effective 
for  cost  reporting  periods  beginning  on  or 
after  October  1, 1997,  in  order  to  ensure  that 
we  meet  the  statutory  requirement  that 
aggregate  payments  neither  increase  nor 
decrease  as  a  result  of  the  implementation  of 
the  FY  1998  DRG  weights  and  updated  wage 
index.  (See  the  discussion  in  the  September 
4, 1990  final  rule  (55  FR  36073).) 

b.  Reclassified  Hospitals — Budget 
Neutrality  Adjustment.  Section  1886(d)(8)(B) 
of  the  Act  provides  that  certain  rural 
hospitals  are  deemed  urban  effective  with 
discharges  occurring  on  or  after  October  1, 
1988.  In  addition,  section  1886(d)(10)  of  the 
Act  provides  for  the  reclassification  of 
hospitals  based  on  determinations  by  the 
Medicare  Geographic  Classification  Review 
Board  (MGCRB).  Under  section  1886(d)(10) 
of  the  Act,  a  hospital  may  be  reclassified  for 
purposes  of  the  standardized  amount  or  the 
wage  index,  or  both. 

Under  section  1886(d)(8)(D)  of  the  Act,  the 
Secretary  is  required  to  adjust  the 
standardized  amounts  so  as  to  ensure  that 


total  aggregate  payments  under  the 
prospective  payment  system  after 
implementation  of  the  provisions  of  sections 
1886(d)(8)  (B)  and  (C)  and  1886(d)(10)  of  the 
Act  are  equal  to  the  aggregate  prospective 
payments  that  would  have  been  made  absent 
these  provisions.  To  calculate  this  budget 
neutrality  factor,  we  used  historical  discharge 
data  to  simulate  payments,  and  compared 
total  prospective  payments  (including  IME 
and  DSH  payments)  prior  to  any 
reclassifications  to  total  prospective 
payments  after  reclassifications.  We  are 
applying  an  adjustment  factor  of  0.995127  to 
ensure  that  the  effects  of  reclassification  are 
budget  neutral. 

The  adjustment  factor  is  applied  to  the 
standardized  amounts  after  removing  the 
effects  of  the  FY  1997  budget  neutrality 
adjustment  factor.  We  note  that  the  proposed 
FY  1998  adjustment  reflects  wage  index  and 
standardized  amount  reclassifications 
approved  by  the  MGCRB  or  the 
Administrator  as  of  February  27, 1997.  The 
effects  of  any  additional  reclassification 
changes  resulting  from  appeals  and  reviews 
of  the  MGCRB  decisions  for  FY  1998  or  from 
a  hospital’s  request  for  the  withdrawal  of  a 
reclassification  request  will  be  reflected  in 
the  final  budget  neutrality  adjustment 
required  under  section  1886(d)(8)(D)  of  the 
Act  and  published  in  the  final  rule  for  FY 
1998. 

c.  Outliers.  Section  1886(d)(5)(A)  of  the  Act 
provides  for  payments  in  addition  to  the 
basic  prospective  payments  for  "outlier” 
cases,  cases  involving  extraordinarily  high 
costs  (cost  outliers)  or  long  lengths  of  stay 
(day  outliers).  Section  1886(d)(3)(B)  of  the 
Act  requires  the  Secretary  to  adjust  both  the 
large  urban  and  other  area  national 
standardized  amounts  by  the  same  factor  to 
account  for  the  estimated  proportion  of  total 
DRG  payments  made  to  outlier  cases. 
Similarly,  section  1886(d)(9)(B)(iv)  of  the  Act 
requires  the  Secretary  to  adjust  the  large 
urban  and  other  standardized  amounts 
applicable  to  hospitals  in  Puerto  Rico  to 
account  for  the  estimated  proportion  of  total 
DRG  payments  made  to  outlier  cases. 
Furthermore,  under  section  1886(d)(5)(A)(iv) 
of  the  Act,  outlier  payments  for  any  year 
must  be  projected  to  be  not  less  than  5 
percent  nor  more  than  6  percent  of  total 
payments  based  on  DRG  prospective 
payment  rates. 

Beginning  with  FY  1995,  section 
1886(d)(5)(A)  of  the  Act  requires  the 
Secretary  to  phase  out  payments  for  day 
outliers  (correspondingly,  payments  for  cost 
outliers  would  increase).  Under  the 
requirements  of  section  1886(d)(5)(A)(v),  the 
proportion  of  day  outlier  payments  to  total 
outlier  payments  is  reduced  from  FY  1994 
levels  as  follows:  75  percent  of  FY  1994 
levels  in  FY  1995,  50  percent  of  FY  1994 
levels  in  FY  1996,  and  25  percent  of  FY  1994 
levels  in  FY  1997.  For  discharges  occurring 
after  September  30, 1997,  the  Secretary  will 
no  longer  pay  for  day  outliers  under  the 
provisions  of  section  1886(d)(5)(A)(i)  of  the 
Act. 

i.  Proposed  FY  1998  Outlier  Payment 
Thresholds.  ForFY  1997,  the  day  outlier 
threshold  is  the  geometric  mean  length  of 
stay  for  each  DRG  plus  the  lesser  of  24  days 
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or  3.0  standard  deviations.  The  marginal  cost 
factor  for  day  outliers  (the  percent  of 
Medicare’s  average  per  diem  payment  paid 
for  each  outlier  day)  is  33  percent  for  FY 
1997.  The  fixed  loss  cost  outlier  threshold  is 
equal  to  the  prospective  payment  for  the  DRG 
plus  $9,700  ($8,850  for  hospitals  that  have 
not  yet  entered  the  prospective  payment 
system  for  capital-related  costs).  The 
marginal  cost  factor  for  cost  outliers  (the 
percent  of  costs  paid  after  costs  for  the  case 
exceed  the  threshold)  is  80  percent.  We 
applied  an  outlier  adjustment  to  the  FY  1997 
standardized  amounts  of  0.948766  for  the 
large  urban  and  other  areas  rates  and  0.9481 
for  the  capital  Federal  rate. 

As  noted  above,  section  1886(d)(5)(A)(v)  of 
the  Act  provides  that  payment  will  not  be 
made  for  day  outliers  beginning  with 
discharges  occurring  in  FY  1998. 

We  are  proposing  a  fixed  loss  cost  outlier 
threshold  in  FY  1998  equal  to  the  prospective 
payment  rate  for  the  DRG  plus  $7,600  ($6,950 
for  hospitals  that  have  not  yet  entered  the 
prospective  payment  system  for  capital- 
related  costs).  In  addition,  we  are  proposing 
to  maintain  the  marginal  cost  factor  for  cost 
outliers  at  80  percent. 

In  accordance  with  section 
1886(d)(5)(A)(iv)  of  the  Act,  we  calculated 
proposed  outlier  thresholds  so  that  outlier 
payments  are  projected  to  equal  5.1  percent 
of  total  payments  based  on  DRG  prospective 
payment  rates.  In  accordance  with  section 
1886(d)(3)(E),  we  reduced  the  proposed  FY 
1998  standardized  amounts  by  the  same 
percentage  to  account  for  the  projected 
proportion  of  payments  paid  to  outliers. 

As  stated  in  the  September  1, 1993  final 
rule  (58  FR  46348),  we  establish  outlier 
thresholds  that  are  applicable  to  both 
inpatient  operating  costs  and  inpatient 
capital-related  costs.  When  we  modeled  the 
combined  operating  and  capital  outlier 
payments,  we  found  that  using  a  common  set 
of  thresholds  resulted  in  a  higher  percentage 
of  outlier  payments  for  capital-related  costs 
than  for  operating  costs.  We  project  that  the 
proposed  thresholds  for  FY  1998  will  result 
in  outlier  payments  equal  to  5.1  percent  of 
operating  DRG  payments  and  5.5  percent  of 
capital  payments  based  on  the  Federal  rate. 

The  proposed  outlier  adjustment  factors 
applied  to  the  standardized  amounts  for  FY 
1998  are  as  follows: 


Operating 

standard¬ 

ized 

amounts 

National . 

0.949117 

Puerto  Rico . 

0.961488 

(Note:  The  proposed  outlier  adjustment 
factors  applied  to  the  capital  Federal  rate  are 
found  at  section  m.A.2.  of  the  Addendum.) 

We  would  apply  the  proposed  outlier 
adjustment  factors  after  removing  the  effects 
of  the  FY  1997  outlier  adjustment  factors  on 
the  standardized  amounts. 


ii.  Other  Changes  Concerning  Outliers. 

Table  8A  in  section  V  of  this  addendum 
contains  the  updated  Statewide  average 
operating  cost-to-charge  ratios  for  urban 
hospitals  and  for  rural  hospitals  to  be  used 
in  calculating  cost  outlier  payments  for  those 
hospitals  for  which  the  intermediary  is 
unable  to  compute  a  reasonable  hospital- 
specific  cost-to-charge  ratio.  These  Statewide 
average  ratios  would  replace  the  ratios 
published  in  the  August  30, 1996  final  rule 
(61  FR  46302),  effective  October  1, 1997. 

Table  8B  contains  comparable  Statewide 
average  capital  cost-to-charge  ratios.  These 
average  ratios  would  be  used  to  calculate  cost 
outlier  payments  for  those  hospitals  for 
which  the  intermediary  computes  operating 
cost-to-charge  ratios  lower  than  0.230118  or 
greater  than  1.30054  and  capital  cost-to- 
charge  ratios  lower  than  0.01289  or  greater 
than  0.19057.  This  range  represents  3.0 
standard  deviations  (plus  or  minus)  from  the 
mean  of  the  log  distribution  of  cost-to-charge 
ratios  for  all  hospitals.  We  note  that  the  cost- 
to-charge  ratios  in  Tables  8A  and  8B  would 
be  used  for  all  cost  reports  settled  during  FY 
1998  (regardless  of  the  actual  cost  reporting 
period)  when  hospital-specific  cost-to-charge 
ratios  are  either  not  available  or  outside  the 
three  standard  deviations  range. 

iii.  FY  1996  and  FY  1997  Outlier 
Payments.  In  the  August  30, 1996  final  rule 
(61  FR  46229),  we  stated  that,  based  on 
available  data,  we  estimated  that  actual  FY 
1996  outlier  payments  would  be 
approximately  4.0  percent  of  actual  total  DRG 
payments.  This  was  computed  by  simulating 
payments  using  actual  FY  1995  bill  data 
available  at  the  time.  That  is,  the  estimate  of 
actual  outlier  payments  did  not  reflect  actual 
FY  1996  bills  but  instead  reflected  the 
application  of  FY  1996  rates  and  policies  to 
available  FY  1995  bills.  Our  current  estimate, 
using  available  FY  1996  bills,  is  that  actual 
outlier  payments  for  FY  1996  were 
approximately  4.1  percent  of  actual  total  DRG 
payments.  We  note  that  the  MedPAR  file  for 
FY  1996  discharges  continues  to  be  updated. 

We  currently  estimute  that  actual  outlier 
payments  for  FY  1997  will  be  approximately 
4.9  percent  of  actual  total  DRG  payments 
(slightly  lower  than  the  5.1  percent  we 
projected  in  setting  outlier  policies  for  FY 
1997).  This  estimate  is  based  on  simulations 
using  the  December  1996  update  of  the 
provider-specific  file  and  the  December  1996 
update  of  die  FY  1996  MedPAR  file 
(discharge  data  for  FY'  1996  bills).  We  used 
these  data  to  calculate  an  estimate  of  the 
actual  outlier  percentage  for  FY  1997  by 
applying  FY  1997  rates  and  policies  to 
available  FY  1996  bills. 

In  FY  1994,  we  began  using  a  cost  inflation 
factor  rather  than  a  charge  inflation  factor  to 
update  billed  charges  for  purposes  of 
estimating  outlier  payments.  This  refinement 
was  made  to  improve  our  estimation 
methodology.  We  believe  that  actual  FY  1996 
and  FY  1997  outlier  payments  as  a 
percentage  of  total  DRG  payments  may  be 


lower  than  expected  in  part  because  actual 
hospital  costs  may  be  lower  than  reflected  in 
the  methodology  used  to  set  outlier 
thresholds  for  those  years.  Our  most  recent 
data  on  hospital  costs  show  that  rates  of 
increase  are  continuing  to  decline.  Thus,  the 
cost  inflation  factor  of  0.871  percent  used  to 
set  FY  1996  outlier  policy  (based  on  the  best 
data  then  available)  appears  to  have  been 
overstated.  For  FY  1997,  we  used  a  cost 
inflation  factor  of  minus  1.906  percent  (a  cost 
per  case  decrease  of  1.906  percent).  For  FY 
1998,  based  on  more  recent  data,  we  are 
proposing  a  cost  inflation  factor  of  minus 
1.969  percent  to  set  outlier  thresholds.  We 
will  reevaluate  this  factor  when  we  develop 
the  final  rule  for  FY  1998.  At  that  time,  more 
recent  data  should  be  available  for  analysis, 
specifically,  cost  report  data  for  cost 
reporting  periods  beginning  in  FY  1996. 

Although  we  estimate  that  FY  1996  outlier 
payments  will  approximate  4.1  percent  of 
total  DRG  payments,  we  note  that  the 
estimate  of  the  market  basket  rate  of  increase 
used  to  set  the  FY  1996  rates  was  3.5 
percentage  points,  while  the  latest  FY  1996 
market  basket  rate  of  increase  forecast  is  2.7 
percent.  Thus,  the  net  effect  is  that  hospitals 
received  higher  FY  1996  payments  than 
would  have  been  established  based  on  a  more 
recent  forecast  of  the  market  basket  rate  of 
increase. 

5.  FY  1998  Standardized  Amounts 

The  adjusted  standardized  amounts  are 
divided  into  labor  and  nonlabor  portions. 
Table  1A  contains  the  two  national 
standardized  amounts  that  we  are  proposing 
be  applicable  to  all  hospitals,  except  for 
hospitals  in  Puerto  Rico.  Under  section 
1886(d)(9)(A)(ii)  of  the  Act,  the  Federal 
portion  of  the  Puerto  Rico  payment  rate  is 
based  on  the  discharge-weighted  average  of 
the  national  large  urban  standardized  amount 
and  the  national  other  standardized  amount 
(as  set  forth  in  Table  1A).  The  labor  and 
nonlabor  portions  of  the  national  average 
standardized  amounts  for  Puerto  Rico 
hospitals  are  set  forth  in  Table  1C.  This  table 
also  includes  the  Puerto  Rico  standardized 
amounts. 

The  Puerto  Rico  standardized  amounts 
reflect  application  of  Puerto  Rico-specific 
wage  index  for  FY  1998.  Thus,  before 
application  of  the  wage  index,  the  proposed 
FY  1998  Puerto  Rico  standardized  amounts 
are  lower  than  the  FY  1997  standardized 
amounts.  However,  after  application  of  the 
wage  index,  the  FY  1998  Puerto  Rico  rate  is 
higher  than  for  FY  1997.  This  is  due  to  the 
higher  Puerto  Rico  wage  index  values  that 
will  be  applied  to  these  standardized 
amounts  in  calculating  the  FY  1998  Puerto 
Rico  rate.  Below,  we  use  two  wage  areas  to 
illustrate  that  the  proposed  FY  1998  Puerto 
Rico  wage-adjusted  standardized  amounts  are 
higher  than  the  FY  1997  Puerto  Rico  wage- 
adjusted  standardized  amounts. 
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Puerto  Rico  Standardized  Amounts 


Area 

FY  1997 

Proposed  FY  1998 

Labor 

Nonlabor 

Labor 

Nonlabor 

Large  Urban . . . 

$2,488.70 

2,449.31 

$518.65 

510.45 

$1,346.08 

1,324.77 

$541.83 

533.25 

Other  Areas  . 

Puerto  Rico  Wage  Adjusted  Standardized  Amount  for  the  San  Juan  MSA  and  Rural  Puerto  Rico 


FY  1997 

Proposed  FY 
1998 

San  Juan  Wage  Index  . 

0.4506 

$1,640.06 

0.4026 

$1,496.54 

1.0273 

$1,924.66 

0.8732 

$1,690.04 

Wage-Adjusted  Standardized  Amount . 

Rural  Wage  Index  . 

Wage-Adjusted  Standardized  Amount . 

B.  Adjustments  for  Area  Wage  Levels  and 
Cost  of  Living 

Tables  1A  and  1C,  as  set  forth  in  this 
addendum,  contain  the  proposed  labor- 
related  and  nonlabor-related  shares  that 
would  be  used  to  calculate  the  prospective 
payment  rates  for  hospitals  located  in  the  50 
States,  the  District  of  Columbia,  and  Puerto 
Rico.  This  section  addresses  two  types  of 
adjustments  to  the  standardized  amounts  that 
are  made  in  determining  the  prospective 
payment  rates  as  described  in  this 
addendum. 

1.  Adjustment  for  Area  Wage  Levels 

Sections  1886(d)(3)(E)  and 

1886(d)(9)(C)(iv)  of  the  Act  require  that  an 
adjustment  be  made  to  the  labor-related 
portion  of  the  prospective  payment  rates  to 
account  for  area  differences  in  hospital  wage 
levels.  This  adjustment  is  made  by 
multiplying  the  labor-related  portion  of  the 
adjusted  standardized  amounts  by  the 
appropriate  wage  index  for  the  area  in  which 
the  hospital  is  located.  In  section  m  of  the 
preamble,  we  discuss  certain  revisions  we  are 
making  to  the  wage  index.  These  changes 
include  the  calculation  of  a  Puerto  Rico- 
specific  wage  index  that  would  be  applied  to 
the  Puerto  Rico  standardized  amounts.  The 
wage  index  is  set  forth  in  Tables  4A  through 
4F  of  this  addendum. 

2.  Adjustment  for  Cost  of  Living  in  Alaska 
and  Hawaii 

Section  1886(d)(5)(H)  of  the  Act  authorizes 
an  adjustment  to  take  into  account  the 
unique  circumstances  of  hospitals  in  Alaska 
and  Hawaii.  Higher  labor-related  costs  for 
these  two  States  are  taken  into  account  in  the 
adjustment  for  area  wages  described  above. 
For  FY  1998,  we  propose  to  adjust  the 
payments  for  hospitals  in  Alaska  and  Hawaii 
by  multiplying  the  nonlabor  portion  of  the 
standardized  amounts  by  the  appropriate 
adjustment  factor  contained  in  the  table 
below.  If  the  Office  of  Personnel  Management 
releases  revised  cost-of-living  adjustment 
factors  before  August  1, 1997,  we  will 
publish  them  in  the  final  rule  and  use  them 
in  determining  FY  1998  payments. 


Table  of  Cost-of-Living  Adjust¬ 
ment  Factors,  Alaska  and  Hawaii 
Hospitals 


Alaska— All  areas  . .  1.25 

Hawaii: 

County  of  Honolulu  . 1.225 

County  of  Hawaii .  1.15 

County  of  Kauai  .  1.225 

County  of  Maui _  1.225 

County  of  Kalawao .  1.225 


(The  above  factors  are  based  on  data  ob¬ 
tained  from  the  U.S.  Office  of  Personnel  Man¬ 
agement.) 

C.  DRG  Relative  Weights 

As  discussed  in  section  II.  of  the  preamble, 
we  have  developed  a  classification  system  for 
all  hospital  discharges,  assigning  them  into 
DRGs,  and  have  developed  relative  weights 
for  each  DRG  that  reflect  the  resource 
utilization  of  cases  in  each  DRG  relative  to 
Medicare  cases  in  other  DRGs.  Table  5  of 
section  V  of  this  addendum  contains  the 
relative  weights  that  we  propose  to  use  for 
discharges  occurring  in  FY  1998.  These 
factors  have  been  recalibrated  as  explained  in 
section  ff.  of  the  preamble. 

D.  Calculation  of  Prospective  Payment  Rates 
for  FY  1998 

General  Formula  for  Calculation  of 
Prospective  Payment  Rates  for  FY  1998 

Prospective  payment  rate  for  all  hospitals 
located  outside  Puerto  Rico  except  sole 
community  hospitals  =  Federal  rate. 

Prospective  payment  rate  for  sole 
community  hospitals  =  Whichever  of  the 
following  rates  yields  the  greatest  aggregate 
payment:  100  percent  of  the  Federal  rate,  100 
percent  of  the  updated  FY  1982  hospital- 
specific  rate,  or  100  percent  of  the  updated 
FY  1987  hospital-specific  rate. 

Prospective  payment  rate  for  Puerto  Rico  = 
75  percent  of  the  Puerto  Rico  rate  +  25 
percent  of  a  discharge-weighted  average  of 
the  national  large  urban  standardized  amount 
and  the  national  other  standardized  amount 
1.  Federal  Rate 

For  discharges  occurring  on  or  after 
October  1, 1997  and  before  October  1, 1998, 
except  for  sole  community  hospitals  and 
hospitals  in  Puerto  Rico,  the  hospital’s 


payment  is  based  exclusively  on  the  Federal 
national  rate.  Section  1866(d)(l)(A)(iii)  of  the 
Act  provides  that  the  Federal  rate  is 
comprised  of  100  percent  of  the  Federal 
national  rate. 

The  payment  amount  is  determined  as 
follows: 

Step  1 — Select  the  appropriate  national 
standardized  amount  considering  the  type  of 
hospital  and  designation  of  the  hospital  as 
large  urban  or  other  (see  Tables  1A,  section 
V  of  this  addendum). 

Step  2 — Multiply  the  labor-related  portion 
of  the  standardized  amount  by  the  applicable 
wage  index  for  the  geographic  area  in  which 
the  hospital  is  located  (see  Tables  4A,  4B, 
and  4C  'of  section  V  of  this  addendum). 

Step  3 — For  hospitals  in  Alaska  and 
Hawaii,  multiply  die  nonlabor-related 
portion  of  the  standardized  amount  by  the 
appropriate  cost-of-living  adjustment  factor. 

Step  4 — Add  the  amount  from  Step  2  and 
the  nonlabor-related  portion  of  the 
standardized  amount  (adjusted  if  appropriate 
under  Step  3). 

Step  5 — Multiply  the  final  amount  from 
Step  4  by  the  relative  weight  corresponding 
to  the  appropriate  DRG  (see  Table  5  of 
section  V  of  this  addendum). 

2.  Hospital-Specific  Rate  (Applicable  Only  to 
Sole  Community  Hospitals) 

Sections  1886(dK5)(D)(i)  and  (b)(3)(C)  of 
the  Act  provide  that  sole  community 
hospitals  are  paid  based  on  whichever  of  the 
following  rates  yields  the  greatest  aggregate 
payment:  the  Federal  rate,  the  updated 
hospital-specific  rate  based  on  FY  1982  cost 
per  discharge,  or  the  updated  hospital- 
specific  rate  based  on  FY  1987  cost  per 
discharge. 

Hospital-specific  rates  have  been 
determined  for  each  of  these  hospitals  based 
on  both  the  FY  1982  cost  per  discharge  and 
the  FY  1987  cost  per  discharge.  For  a  more 
detailed  discussion  of  the  calculation  of  the 
FY  1982  hospital-specific  rate  and  the  FY 
1987  hospital-specific  rate,  we  refer  the 
reader  to  the  September  1, 1983  interim  final 
rule  (48  FR  39772);  the  April  20, 1990  final 
rule  with  comment  (55  FR  15150);  and  the 
September  4, 1990  final  rule  (55  FR  35994). 

a.  Updating  the  FY  1982  and  FY  1987 
Hospital-Specific  Rates  for  FY  1998.  We  are 
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proposing  to  increase  the  hospital-specific 
rates  by  2.8  percent  (the  hospital  market 
basket  percentage  increase)  for  sole 
community  hospitals  located  in  all  areas  in 
FY  1998.  Section  1886(b)(3)(C)(ii)  of  the  Act 
provides  that  the  update  factor  applicable  to 
the  hospital-specific  rates  for  sole  community 
hospitals  equals  the  update  factor  provided 
under  section  1886(b)(3)(B)(ii)  of  the  Act, 
which,  for  FY  1998,  is  the  market  basket  rate 
of  increase. 

b.  Calculation  of  Hospital-Specific  Rate. 

For  sole  community  hospitals,  the  applicable 
FY  1998  hospital-specific  rate  would  be 
calculated  by  multiplying  a  hospital’s 
hospital-specific  rate  for  the  preceding  fiscal 
year  by  the  applicable  update  factor  (2.8 
percent),  which  is  the  same  as  the  update  for 
all  prospective  payment  hospitals.  In 
addition,  the  hospital-specific  rate  would  be 
adjusted  by  the  budget  neutrality  adjustment 
factor  (that  is,  0.998400)  as  discussed  in 
section  n.A.4.a  of  this  Addendum.  This 
resulting  rate  would  be  used  in  determining 
under  which  rate  a  sole  community  hospital 
is  paid  for  its  discharges  beginning  on  or  after 
October  1, 1997,  based  on  the  formula  set 
forth  above. 

3.  General  Formula  for  Calculation  of 
Prospective  Payment  Rates  for  Hospitals 
Located  in  Puerto  Rico  Beginning  on  or  After 
October  1, 1997  and  Before  October  1, 1998 

a.  Puerto  Rico  Rate.  The  Puerto  Rico 
prospective  payment  rate  is  determined  as 
follows: 

Step  1 — Select  the  appropriate  adjusted 
average  standardized  amount  considering  the 
large  urban  or  other  designation  of  the 
hospital  (see  Table  1C  of  section  V  of  the 
addendum). 

Step  2 — Multiply  the  labor-related  portion 
of  the  standardized  amount  by  the 
appropriate  Puerto  Rico-specific  wage  index 
(see  Table  4F  of  section  V  of  the  addendum). 

Step  3 — Add  the  amount  hum  Step  2  and 
the  nonlabor-related  portion  of  the 
standardized  amount. 

Step  4 — Multiply  the  result  in  Step  3  by  75 
percent. 

Step  5 — Multiply  the  amount  from  Step  4 
by  the  appropriate  DRG  relative  weight  (see 
Table  5  of  section  V  of  the  addendum). 

b.  National  Rate.  The  national  prospective 
payment  rate  is  determined  as  follows: 

Step  1 — Multiply  the  labor-related  portion 
of  the  national  average  standardized  amount 
(see  Table  1C  of  section  V  of  the  addendum) 
by  the  appropriate  national  wage  index  (see 
Tables  4A  and  4B  of  section  V  of  the 
addendum). 

Step  2 — Add  the  amount  from  Step  1  and 
the  nonlabor-related  portion  of  the  national 
average  standardized  amount. 

Step  3 — Multiply  the  result  in  Step  2  by  25 
percent 

Step  4 — Multiply  the  amount  from  Step  3 
by  the  appropriate  DRG  relative  weight  (see 
Table  5  of  section  V  of  the  addendum). 

The  sum  of  the  Puerto  Rico  rate  and  the 
national  rate  computed  above  equals  the 
prospective  payment  for  a  given  discharge  for 
a  hospital  located  in  Puerto  Rico. 


HI.  Proposed  Changes  to  Payment  Rates  for 
Inpatient  Capital-Related  Costs  for  FY  1998 

The  prospective  payment  system  for 
hospital  inpatient  capital-related  costs  was 
implemented  for  cost  reporting  periods 
beginning  on  or  after  October  1, 1991. 

Effective  with  that  cost  reporting  period  and 
during  a  10-year  transition  period  extending 
through  FY  2001,  hospital  inpatient  capital- 
related  costs  are  paid  on  the  basis  of  an 
increasing  proportion  of  the  capital 
prospective  payment  system  Federal  rate  and 
a  decreasing  proportion  of  a  hospital’s 
historical  costs  for  capital. 

The  basic  methodology  for  determining 
Federal  capital  prospective  rates  is  set  forth 
at  §§412.308  through  412.352.  Below  we 
discuss  the  factors  that  we  used  to  determine 
the  proposed  Federal  rate  and  the  hospital- 
specific  rates  for  FY  1998.  The  rates  will  be 
effective  for  discharges  occurring  on  or  after 
October  1, 1997. 

For  FY  1992,  we  computed  the  standard 
Federal  payment  rate  for  capital-related  costs 
under  the  prospective  payment  system  by 
updating  the  FY  1989  Medicare  inpatient 
capital  cost  per  case  by  an  actuarial  estimate 
of  the  increase  in  Medicare  inpatient  capital 
costs  per  case.  Each  year  after  FY  1992  we 
update  the  standard  Federal  rate,  as  provided 
in  §  412.308(c)(1),  to  account  for  capital  input 
price  increases  and  other  factors.  Also, 

§  412.308(c)(2)  provides  that  the  Federal  rate 
is  adjusted  annually  by  a  factor  equal  to  the 
estimated  proportion  of  outlier  payments 
under  the  Federal  rate  to  total  capital 
payments  under  the  Federal  rate.  In  addition, 
§  412.308(c)(3)  requires  that  the  Federal  rate 
be  reduced  by  an  adjustment  factor  equal  to 
the  estimated  proportion  of  payments  for 
exceptions  under  §412.348.  Furthermore, 
§412.308(c)(4)(ii)  requires  that  the  Federal 
rate  be  adjusted  so  that  the  annual  DRG 
reclassification  and  the  recalibration  of  DRG 
weights  and  changes  in  the  geographic 
adjustment  factor  are  budget  neutral.  For  FYs 
1992  through  1995,  §  412.352  required  that 
the  Federal  rate  also  be  adjusted  by  a  budget 
neutrality  factor  so  that  aggregate  payments 
for  inpatient  hospital  capital  costs  were 
projected  to  equal  90  percent  of  the  payments 
that  would  have  been  made  tor  capital- 
related  costs  on  a  reasonable  cost  basis 
during  the  fiscal  year.  That  provision  expired 
in  FY  1996. 

For  each  hospital,  the  hospital-specific  rate 
was  calculated  by  dividing  the  hospital’s 
Medicare  inpatient  capital-related  costs  for  a 
specified  base  year  by  its  Medicare 
discharges  (adjusted  for  transfers),  and 
dividing  the  result  by  the  hospital’s  case  mix 
index  (also  adjusted  for  transfers).  The 
resulting  case-mix  adjusted  average  cost  per 
discharge  was  then  updated  to  FY  1992  based 
on  the  national  average  increase  in 
Medicare’s  inpatient  capital  cost  per 
discharge  and  adjusted  by  the  exceptions 
payment  adjustment  factor  and  the  budget 
neutrality  adjustment  factor  to  yield  the  FY 
1992  hospital-specific  rate.  Since  FY  1992, 
the  hospital-specific  rate  has  been  updated 
annually  for  inflation  and  for  changes  in  the 
exceptions  payment  adjustment  factor.  For 
FYs  1992  through  1995,  the  hospital-specific 
rate  was  also  adjusted  by  a  budget  neutrality 
adjustment  factor. 


To  determine  the  appropriate  budget 
neutrality  adjustment  factor  and  the 
exceptions  payment  adjustment  factor,  we 
developed  a  dynamic  model  of  Medicare 
inpatient  capital-related  costs,  that  is,  a 
model  that  projects  changes  in  Medicare 
inpatient  capital-related  costs  over  time. 

With  the  expiration  of  the  budget  neutrality 
provision,  the  model  is  still  used  to  estimate 
the  exceptions  payment  adjustment  and  other 
factors.  The  model  and  its  application  are 
described  in  greater  detail  in  Appendix  B. 

In  accordance  with  section  1886(d)(9)(A)  of 
the  Act,  under  the  prospective  payment 
system  for  inpatient  operating  costs, 
hospitals  located  in  Puerto  Rico  are  paid  for 
operating  costs  under  a  special  payment 
formula.  These  hospitals  are  paid  a  blended 
rate  that  is  comprised  of  75  percent  of  the 
applicable  standardized  amount  specific  to 
Puerto  Rico  hospitals  and  25  percent  of  the 
applicable  national  average  standardized 
amount.  Section  412.374  provides  for  the  use 
of  this  blended  payment  system  for  payments 
to  Puerto  Rico  hospitals  under  the 
prospective  payment  system  for  inpatient 
capital-related  costs.  Accordingly,  for  capital- 
related  costs  we  compute  a  separate  payment 
rate  specific  to  Puerto  Rico  hospitals  using 
the  same  methodology  used  to  compute  the 
national  Federal  rate  for  capital.  Hospitals  in 
Puerto  Rico  are  paid  based  on  75  percent  of 
the  Puerto  Rico  rate  and  25  percent  of  the 
Federal  rate. 

A.  Determination  of  Federal  Inpatient 
Capital-Related  Prospective  Payment  Rate 
Update 

For  FY  1997,  the  Federal  rate  is  $438.92. 
With  the  changes  we  are  proposing  to  the 
factors  used  to  establish  the  Federal  rate,  the 
proposed  FY  1998  Federal  rate  is  $438.43. 

In  the  discussion  that  follows,  we  explain 
the  factors  that  were  used  to  determine  the 
proposed  FY  1998  Federal  rate.  In  particular, 
we  explain  why  the  FY  1998  Federal  rate  has 
decreased  0.11  percent  compared  to  the  FY 
1997  Federal  rate.  Nevertheless,  as  explained 
in  section  VII  of  Appendix  A,  capital 
payments  per  case  are  estimated  to  increase 
4.68  percent.  Taking  into  account  the  effects 
of  increases  in  projected  discharges,  we  also 
estimate  that  aggregate  capital  payments  will 
increase  7.19  percent. 

The  major  factor  contributing  to  the 
decrease  in  the  proposed  FY  1998  rate  in 
comparison  to  the  FY  1997  rate  is  the  change 
in  the  exceptions  reduction  factor.  We  have 
expected  the  number  and  amount  of 
exceptions  payments  generally  to  increase 
throughout  the  transition  period. 

Total  payments  to  hospitals  under  the 
prospective  payment  system  are  relatively 
unaffected  by  changes  in  the  capital 
prospective  payments.  Since  capital 
payments  constitute  about  10  percent  of 
hospital  payments,  a  1  percent  change  in  the 
capital  Federal  rate  yields  only  about  0.1 
percent  change  in  actual  payments  to 
hospitals.  Aggregate  payments  under  the 
capital  prospective  payment  transition 
system  are  estimated  to  increase  in  FY  1998 
compared  to  FY  1997.  Specifically,  we 
estimate  that  aggregate  payments  in  FY  1998 
will  be  7.19  percent  higher  than  they  were  in 
FY  1997.  Changes  in  aggregate  payments 


Federal  Register  /  Vol.  62,  No.  105  /  Monday,  June  2,  1997  /  Proposed  Rules 


29949 


include  changes  in  capital  payments  per 
discharge  and  changes  in  the  number  of 
discharges.  Under  the  prospective  payment 
system  for  capital-related  costs,  payments  per 
discharge  (or  case)  are  estimated  to  increase 
4.68  percent  in  FY  1998  compared  to  FY 
1997. 

ProPAC  recommends  that  the  rate  be 
adjusted  to  a  more  appropriate  level 
(Recommendation  3).  ProPAC  believes  that 
the  rate  is  15  to  17  percent  too  high  and 
attributes  this  to  overstatement  of  the  1992 
base  payment  rates  and  the  method  used  to 
update  the  rates  prior  to  implementation  of 
the  update  framework.  ProPAC  notes  that 
there  are  several  approaches  for  adjusting  the 
rate.  For  example,  they  note  that  the  base 
capital  rates  could  be  replaced  by  the  actual 
rates  used  in  FY  1995,  which  reflected  the 
budget  neutrality  adjustment,  updated  to  the 
current  year  using  the  update  factor. 

We  agree  with  ProPAC  that  the  capital 
rates  are  too  high.  The  President’s  FY  1998 
budget  includes  a  provision  to  reduce  the 
base  Federal  and  hospital-specific  rates  by 
approximately  the  magnitude  suggested  % 
ProPAC.  This  proposal  incorporates 
ProPAC’s  suggestion  that  the  FY  1995  budget 
neutrality  adjustment  could  be  built 
permanently  into  the  rates.  As  we  stated  in 
the  final  rule  for  FY  1997  (61  FR  46216),  we 
continue  to  believe  that  it  is  most  appropriate 
to  make  such  adjustments  to  the  capital  rates 
in  the  context  of  a  comprehensive  package  of 
Medicare  program  changes.  We  are,  therefore, 
not  proposing  to  implement  this  revision  to 
the  base  capital  rates  by  regulation  at  this 
time. 

1.  Standard  Federal  Rate  Update 

a.  Description  of  the  Update  Framework. 
Section  412.308(c)(1)  has  provided  that  the 
standard  Federal  rate  is  updated  on  the  basis 
of  an  analytical  framework  that  takes  into 
account  changes  in  a  capital  input  price 
index  and  other  factors.  The  update 
framework  consists  of  a  capital  input  price 
index  (CUPI)  and  several  policy  adjustment 
factors.  Specifically,  we  have  adjusted  the 
projected  C3PI  rate  of  increase  as  appropriate 
each  year  for  case-mix  index  related  changes, 
for  intensity,  and  for  errors  in  previous  CIPI 
forecasts.  The  proposed  update  factor  for  FY 
1998  under  that  framework  is  1.1  percent 
This  proposal  is  based  on  a  projected  1.3 
percent  increase  in  the  CIPI,  and  on  policy 
adjustment  factors  of  -  0.2.  We  explain  the 
basis  for  the  FY  1998  CIPI  projection  in 
section  D  of  this  addendum.  Here  we 
describe  the  policy  adjustments  that  have 
been  applied. 

The  case-mix  index  is  the  measure  of  the 
average  DRG  weight  for  cases  paid  under  the 
prospective  payment  system.  Because  the 
DRG  weight  determines  the  prospective 
payment  for  each  case,  any  percentage 
increase  in  the  case-mix  index  corresponds  to 
an  equal  percentage  increase  in  hospital 
payments. 

The  case-mix  index  can  change  for  any  of 
several  reasons: 

•  The  average  resource  use  of  Medicare 
patients  changes  (“real”  case-mix  change); 

•  Changes  in  hospital  coding  of  patient 
records  result  in  higher  weight  DRG 
assignments  (“coding  effects”);  and 


•  The  annual  DRG  reclassification  and 
recalibration  changes  may  not  be  budget 
neutral  (“reclassification  effect”). 

We  define  real  case-mix  change  as  actual 
changes  in  the  mix  (and  resource 
requirements)  of  Medicare  patients  as 
opposed  to  changes  in  coding  behavior  that 
result  in  assignment  of  cases  to  higher- 
weighted  DRGs  but  do  not  reflect  higher 
resource  requirements.  In  the  update 
framework  for  the  prospective  payment 
system  for  operating  costs,  we  adjust  the 
update  upwards  to  allow  for  real  case-mix 
change,  but  remove  the  effects  of  coding 
changes  on  the  case-mix  index.  We  also 
remove  the  effect  on  total  payments  of  prior 
changes  to  the  DRG  classifications  and 
relative  weights,  in  order  to  retain  budget 
neutrality  for  all  case-mix  index-related 
changes  other  than  patient  severity.  (For 
example,  we  adjusted  for  the  effects  of  the  FY 
1992  DRG  reclassification  and  recalibration 
as  part  of  our  FY  1994  update 
recommendation.)  The  operating  adjustment 
consists  of  a  reduction  for  total  observed 
case-mix  change,  an  increase  for  the  portion 
of  case-mix  change  that  we  determine  is  due 
to  real  case-mix  change  rather  than  coding 
modifications,  and  an  adjustment  for  the 
effect  of  prior  DRG  reclassification  and 
recalibration  changes.  We  have  adopted  this 
case-mix  index  adjustment  in  the  capital 
update  framework  as  well. 

For  FY  1998,  we  are  projecting  a  1.0 
percent  increase  in  the  case-mix  index.  We 
estimate  that  real  case-mix  increase  will 
equal  0.8  percent  in  FY  1998.  Therefore,  the 
proposed  net  adjustment  for  case-mix  change 
in  FY  1998  is  —0.2  percentage  points. 

We  estimate  that  DRG  reclassification  and 
recalibration  resulted  in  a  0.0  percent  change 
in  the  case  mix  when  compared  with  the 
case-mix  index  that  would  have  resulted  if 
we  had  not  made  the  reclassification  and 
recalibration  changes  to  the  DRGs. 

The  current  operating  update  framework 
contains  an  adjustment  for  forecast  error.  The 
input  price  index  forecast  is  based  on 
historical  trends  and  relationships 
ascertainable  at  the  time  the  update  factor  is 
established  for  the  upcoming  year.  In  any 
given  year  there  may  be  unanticipated  price 
fluctuations  that  may  result  in  differences 
between  the  actual  increase  in  prices  faced 
by  hospitals  and  the  forecast  used  in 
calculating  the  update  factors.  In  setting  a 
prospective  payment  rate  under  the  proposed 
framework,  we  make  an  adjustment  for 
forecast  error  only  if  our  estimate  of  the 
capital  input  price  index  rate  of  increase  for 
any  year  is  off  by  0.25  percentage  points  or 
more.  There  is  a  2-year  lag  between  the 
forecast  and  the  measurement  of  the  forecast 
error.  Thus,  for  example,  we  would  adjust  for 
a  forecast  error  made  in  FY  1996  through  an 
adjustment  to  the  FY  1998  update.  Because 
we  only  introduced  this  analytical  framework 
in  FY  1996,  FY  1998  is  the  first  year  in  which 
a  forecast  error  adjustment  could  be  required. 
We  estimate  that  the  FY  1996  CIPI  was  .20 
percentage  points  higher  than  our  current 
data  show,  which  means  that  we  estimate  a 
forecast  error  of  .20  percentage  points  for  FY 
1996.  Therefore  no  adjustment  for  forecast 
error  will  be  made  in  FY  1998. 

Under  the  capital  prospective  payment 
system  framework,  we  also  make  an 


adjustment  for  changes  in  intensity.  We 
calculate  this  adjustment  using  the  same 
methodology  and  data  as  in  the  framework 
for  the  operating  prospective  payment 
system.  The  intensity  factor  for  the  operating 
update  framework  reflects  how  hospital 
services  are  utilized  to  produce  the  final 
product,  that  is,  the  discharge.  This 
component  accounts  for  changes  in  the  use 
of  quality-enhancing  services,  changes  in 
within-DRG  severity,  and  expected 
modification  of  practice  patterns  to  remove 
cost-ineffective  services. 

We  calculate  case-mix  constant  intensity  as 
the  change  in  total  charges  per  admission, 
adjusted  for  price  level  changes  (the  CPI 
hospital  component),  and  changes  in  real 
case  mix.  The  use  of  total  charges  in  the 
calculation  of  the  proposed  intensity  factor 
makes  it  a  total  intensity  factor,  that  is, 
charges  for  capital  services  are  already  built 
into  the  calculation  of  the  factor.  We  have, 
therefore,  incorporated  the  intensity 
adjustment  from  the  operating  update 
framework  into  the  capital  update 
framework.  Without  reliable  estimates  of  the 
proportions  of  the  overall  annual  intensity 
increases  that  are  due,  respectively,  to 
ineffective  practice  patterns  and  to  the 
combination  of  quality-enhancing  new 
technologies  and  within-DRG  complexity,  we 
assume,  as  in  the  revised  operating  update 
framework,  that  one-half  of  the  annual 
increase  is  due  to  each  of  these  factors.  The 
capital  update  framework  thus  provides  an 
add-on  to  the  input  price  index  rate  of 
increase  of  one-half  of  the  estimated  annual 
increase  in  intensity  to  allow  for  within-DRG 
severity  increases  and  the  adoption  of 
quality-enhancing  technology. 

For  FY  1998,  we  have  developed  a 
Medicare-specific  intensity  measure  based  on 
a  5-year  average  using  FY  1991-1995.  In 
determining  case-mix  constant  intensity,  we 
found  that  observed  case-mix  increase  was 
2.8  percent  in  FY  1991, 1.8  percent  in  FY 
1992, 0.9  percent  in  FY  1993, 0.8  percent  in 
FY  1994, 1.7  percent  in  FY  1995,  and  1.6 
percent  in  FY  1996.  For  FY  1992,  FY  1995. 
and  FY  1996,  we  estimate  that  real  case-mix 
increase  was  1.0  to  1.4  percent  each  year.  The 
estimate  for  those  years  is  supported  by  past 
studies  of  case-mix  change  by  the  RAND 
Corporation.  The  most  recent  study  was  “Has 
DRG  Creep  Crept  Up?  Decomposing  the  Case 
Mix  Index  Change  Between  1987  and  1988” 
by  G.  M.  Carter, ).  P.  Newhouse,  and  D.  A. 
Relies,  R-4098-HCF A/ProP AC(1991).  The 
study  suggested  that  real  case-mix  change 
was  not  dependent  on  total  change,  but  was 
rather  a  fairly  steady  1.0  to  1.5  percent  per 
year.  We  use  1.4  percent  as  the  upper  bound 
because  the  RAND  study  did  not  take  into 
account  that  hospitals  may  have  induced 
doctors  to  document  medical  records  more 
completely  in  order  to  improve  payment. 
Following  that  study,  we  consider  up  to  1.4 
percent  of  observed  case-mix  change  as  real 
for  FY  1991  through  FY  1995.  Based  on  this 
analysis,  we  believe  that  all  of  the  observed 
case-mix  increase  for  FY  1993  and  FY  1994 
is  real. 

We  calculate  case-mix  constant  intensity  as 
the  change  in  total  charges  per  admission, 
adjusted  for  price  level  changes  (the  CPI 
hospital  component),  and  changes  in  real 


29950 


Federal  Register  /  Vol.  62,  No.  105  /  Monday,  June  2,  1997  /  Proposed  Rules 


case-mix.  Given  estimates  of  real  case-mix 
increase  of  1.0  percent  for  FY  1992,  0.9 
percent  for  FY  1993,  0.8  percent  for  FY  1994, 
1.0  percent  for  FY  1995,  and  1.0  percent  for 
FY  1996,  we  estimate  that  case-mix  constant 
intensity  declined  by  an  average  1.4  percent 
during  FYs  1992  through  1996,  for  a 
cumulative  decrease  of  7.0  percent.  If  we 
assume  that  real  case-mix  increase  was  1.4 
percent  for  FY  1992,  0.9  percent  for  FY  1993, 
0.8  percent  for  FY  1994, 1.4  percent  for  FY 
1995,  and  1.4  percent  for  FY  1996,  we 
estimate  that  case-mix  constant  intensity 
declined  by  an  average  1.6  percent  during 
FYs  1992  through  1996,  for  a  cumulative 
decrease  of  7.5  percent.  Since  we  estimate 
that  intensity  has  declined  during  that 
period,  we  are  recommending  a  0.0  percent 
intensity  adjustment  for  FY  1998. 

b.  Comparison  ofHCFA  and  ProPAC 
Update  Recommendations.  ProPAC 
recommends  (Recommendation  4)  a  zero 
update  to  the  standard  Federal  rate  and  we 
have  recommended  a  1.1  percent  update. 
There  are  some  significant  differences 
between  the  HCFA  and  ProPAC  update 
frameworks,  which  account  for  the  difference 
in  the  respective  update  recommendations.  A 
major  difference  is  the  input  price  index 
which  each  framework  uses  as  a  beginning 
point  to  estimate  the  change  in  input  prices 
since  the  previous  year.  The  HCFA  input 
price  index  (the  CIPI)  includes  price 
measures  for  interest  expense,  which  are  an 


indicator  of  the  interest  rates  facing  hospitals 
during  their  capital  purchasing  decisions. 

The  ProPAC  capital  market  basket  does  not 
include  interest  expense;  instead  the  ProPAC 
update  framework  includes  an  adjustment 
when  necessary  to  account  for  the  prolonged 
changes  in  interest  rates.  HCFA’s  CIPI  is 
vintage-weighted,  meaning  that  it  takes  into 
account  price  changes  from  past  purchases  of 
capital  when  determining  the  current  period 
update.  ProPAC’s  capital  market  basket  is  not 
vintage-weighted,  accounting  only  for  the 
current  year  price  changes.  This  year,  due  to 
the  difference  between  HCFA’s  and  ProPAC’s 
input  price  index,  the  percentage  change  in 
HCFA’s  CIPI  is  1.3  percent,  and  the 
percentage  change  in  ProPAC’s  market  basket 
is  2.4  percent. 

ProPAC  and  HCFA  also  differ  in  the 
adjustments  they  make  to  their  price  indices. 
(See  Table  1  for  a  comparison  of  HCFA  and 
ProPAC’s  update  recommendations.)  ProPAC 
makes  an  adjustment  for  productivity,  while 
HCFA  has  not  adopted  an  adjustment  for 
capital  productivity  or  efficiency.  ProPAC 
employs  the  same  productivity  adjustment  in 
its  operating  and  capital  framework.  We  have 
identified  a  total  intensity  factor  but  have  not 
identified  an  adequate  total  productivity 
measure.  We  discuss  the  differences  related 
to  the  intensity  adjustment  in  section  m  of 
Appendix  E  of  this  proposed  rule  in  our 
discussion  of  the  operating  update 
framework.  For  FY  1998  ProPAC 


recommends  a  —  3.0  to  a  — 1.0  productivity 
adjustment.  We  recommend  a  0.0  intensity 
adjustment. 

We  recommend  a  -0.2  total  case  mix 
adjustment  since  we  are  projecting  a  1.0 
percent  increase  in  the  case  mix  index  and 
we  estimate  that  real  case-mix  increase  will 
equal  0.8  percent  in  FY  1998.  ProPAC 
recommends  no  case  mix  adjustment.  We 
also  discuss  the  differences  in  these 
recommendations  in  section  III  of  Appendix 
E. 

The  net  result  of  these  adjustments  is  that 
ProPAC’s  capital  update  framework  suggests 
a  -0.2  to  a  1.8  percent  update.  ProPAC  has 
recommended  a  zero  update  to  the  rate  for 
FY  1998  because  they  believe  that  a  zero 
update  applied  to  revised  base  rates  would 
permit  hospitals  to  maintain  quality  of  care 
while  meeting  Medicare’s  responsibility  to 
act  as  a  prudent  purchaser.  We  describe  the 
basis  for  our  proposed  1.1  percent  total 
update  in  the  preceding  section. 

The  two  update  recommendations  are  quite 
close,  with  ProPAC  recommending  no  update 
and  HCFA  recommending  a  modest  one.  As 
stated  previously,  the  President’s  FY  1998 
budget  contains  a  provision  to  reduce  the  rate 
by  15.7  percent  in  order  to  extend  the 
expired  budget  neutrality  provision.  We 
believe  that  legislation  is  the  appropriate 
mechanism  for  dealing  with  cutting  the  rate. 


Table  1.— HCFA’s  FY  1998  Update  Factor  and  ProPAC’s  Recommendation 


HCFA’s  up¬ 
date  factor 

ProPAC’s  rec¬ 
ommendation 

Capital  Input  Price  Index . 

Policy  Adjustment  Factors: 

Productivity . . 

1.3 

2.4 

-3.0  to  -1.0 

Intensity . 

•  0.0 

Science  and  Technology  . 

0.4 

V) 

(2) 

-2.610  -0.6 

Intensity . 

Real  within  DRG  Change  . 

Subtotal . 

0.0 

-1.0 

0.8 

(3) 

-0.2 

0.0 

0.0 

1.1 

Case-Mix  Adjustment  Factors: 

Projected  Case-Mix  Change . . . . 

Real  across  DRG  Change . 

Real  within  DRG  Change  . . . 

0.0 

0.0 

Subtotal . 

Effect  of  FY  1996  Reclassification  and  Recalibration  . 

Forecast  Error  Correction  . 

0.0 

-0.2  to  1.8 

Total  Update  . 

1 1ncluded  in  ProPAC's  productivity  measure. 

2  Included  in  ProPAC’s  case-mix  adjustment. 

3  Included  in  HCFA’s  intensity  factor. 


2.  Outlier  Payment  Adjustment  Factor 
Section  412.312(c)  establishes  a  unified 
outlier  methodology  for  inpatient  operating 
and  inpatient  capital-related  costs.  A  single 
set  of  thresholds  is  used  to  identify  outlier 
cases  for  both  inpatient  operating  and 
inpatient  capital-related  payments.  Outlier 
payments  are  made  only  on  the  portion  of  the 
Federal  rate  that  is  used  to  calculate  the 
hospital’s  inpatient  capital-related  payments 
(for  example,  70  percent  for  cost  reporting 
periods  beginning  in  FY  1998  for  hospitals 
paid  under  the  fully  prospective 


methodology).  Section  412.308(c)(2)  provides 
that  the  standard  Federal  rate  for  inpatient 
capital-related  costs  be  reduced  by  an 
adjustment  factor  equal  to  the  estimated 
proportion  of  outlier  payments  under  the 
Federal  rate  to  total  inpatient  capital-related 
payments  under  the  Federal  rate.  The  outlier 
thresholds  are  set  so  that  operating  outlier 
payments  are  projected  to  be  5.1  percent  of 
total  operating  DRG  payments.  The  inpatient 
capital-related  outlier  reduction  factor 
reflects  the  inpatient  capital-related  outlier 
payments  that  would  be  made  if  all  hospitals 


were  paid  according  to  100  percent  of  the 
Federal  rate.  For  purposes  of  calculating  the 
outlier  thresholds  and  the  outlier  reduction 
factor,  we  model  all  hospitals  as  if  they  were 
paid  100  percent  of  the  Federal  rate  because, 
as  explained  above,  outlier  payments  are 
made  only  on  the  portion  of  the  Federal  rate 
that  is  included  in  the  hospital’s  inpatient 
capital-related  payments. 

In  the  August  30, 1996  final  rule,  we 
estimated  that  outlier  payments  for  capital  in 
FY  1997  would  equal  5.19  percent  of 
inpatient  capital-related  payments  based  on 
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the  Federal  rate.  Accordingly,  we  applied  an 
outlier  adjustment  factor  of  0.9481  to  the 
Federal  rate.  Based  on  the  thresholds  as  set 
forth  in  section  II.A.4.d  of  this  Addendum, 
we  estimate  that  outlier  payments  for  capital 
will  equal  5.51  percent  of  inpatient  capital- 
related  payments  based  on  the  Federal  rate  in 
FY  1998.  We  are,  therefore,  proposing  an 
outlier  adjustment  factor  of  0.9449  to  the 
Federal  rate.  Thus,  estimated  capital  outlier 
payments  for  FY  1998  represent  a  higher 
percentage  of  total  capital  standard  payments 
than  in  FY  1997. 

The  outlier  reduction  factors  are  not  built 
permanently  into  the  rates;  that  is,  they  are 
not  applied  cumulatively  in  determining  the 
Federal  rate.  Therefore,  the  proposed  net 
change  in  the  outlier  adjustment  to  the 
Federal  rate  for  FY  1998  is  0.9966  (0.9449/ 
0.9481).  Thus,  the  outlier  adjustment 
decreases  the  FY  1998  Federal  rate  by  0.34 
percent  (0.9966 — 1)  compared  with  the  FY 
1997  outlier  adjustment 

3.  Budget  Neutrality  Adjustment  Factor  for 
Changes  in  DRG  Classifications  and  Weights 
and  the  Geographic  Adjustment  Factor 

Section  412.308(c)(4)(ii)  requires  that  the 
Federal  rate  be  adjusted  so  that  aggregate 
payments  for  the  fiscal  year  based  on  the 
Federal  rate  after  any  changes  resulting  from 
the  annual  DRG  reclassification  and 
recalibration  and  changes  in  the  GAF  are 
projected  to  equal  aggregate  payments  that 
would  have  been  made  on  the  basis  of  the 
Federal  rate  without  such  changes.  We  use 
the  actuarial  model  described  in  Appendix  B 
to  estimate  the  aggregate  payments  that 
would  have  been  made  on  the  basis  of  the 
Federal  rate  without  changes  in  the  DRG 
classifications  and  weights  and  in  the  GAF. 
We  also  use  the  model  to  estimate  aggregate 
payments  that  would  be  made  on  the  basis 
of  the  Federal  rate  as  a  result  of  those 
changes.  We  then  use  these  figures  to 
compute  the  adjustment  required  to  maintain 
budget  neutrality  for  changes  in  DRG  weights 
and  in  the  GAF. 

For  FY  1997,  we  calculated  a  GAF/DRG 
budget  neutrality  factor  of  0.9987.  For  FY 
1998,  we  are  proposing  a  GAF/DRG  budget 
neutrality  factor  of  1.0001.  The  GAF/DRG 
budget  neutrality  factors  are  built 
permanently  into  the  rates;  that  is,  they  are 
applied  cumulatively  in  determining  the 
Federal  rate.  This  follows  from  the 
requirement  that  estimated  aggregate 
payments  each  year  be  no  more  than  they 


would  have  been  in  the  absence  of  the  annual 
DRG  reclassification  and  recalibration  and  . 
changes  in  the  GAF.  The  proposed 
incremental  change  in  the  adjustment  from 
FY  1997  to  FY  1998  is  1.0001.  The  proposed 
cumulative  change  in  the  rate  due  to  this 
adjustment  is  1.0013  (the  product  of  the 
incremental  factors  for  FY  1993,  FY  1994,  FY 
1995,  FY  1996,  FY  1997  and  the  proposed 
incremental  factor  for  FY  1998: 0.9980  x 
1.0053  x  0.9998  x  0.9994  x  0.9987  x  1.0001 
=  1.0014). 

This  factor  accounts  for  DRG 
reclassifications  and  recalibration  and  for 
changes  in  the  GAF.  It  also  incorporates  the 
effects  on  the  GAF  of  FY  1998  geographic 
reclassification  decisions  made  by  the 
MGCRB  compared  to  FY  1997  decisions. 
However,  it  does  not  account  for  changes  in 
payments  due  to  changes  in  the 
disproportionate  share  and  indirect  medical 
education  adjustment  factors  or  in  the  large 
urban  add-on. 

4.  Exceptions  Payment  Adjustment  Factor 

Section  412.308(c)(3)  requires  that  the 
standard  Federal  rate  for  inpatient  capital- 
related  costs  be  reduced  by  an  adjustment 
factor  equal  to  the  estimated  proportion  of 
additional  payments  for  exceptions  under 
§  412.348  relative  to  total  payments  under  the 
hospital-specific  rate  and  Federal  rate.  We 
use  the  model  originally  developed  for 
determining  the  budget  neutrality  adjustment 
factor  to  determine  the  exceptions  payment 
adjustment  factor.  We  describe  that  model  in 
Appendix  B  to  this  proposed  rule. 

For  FY  1997,  we  estimated  that  exceptions 
payments  would  equal  6.42  percent  of 
aggregate  payments  based  on  the  Federal  rate 
and  the  hospital-specific  rate.  Therefore,  we 
applied  an  exceptions  reduction  factor  of 
0.9358  (1—0.0642)  in  determining  the 
Federal  rate.  For  this  proposed  rule,  we 
estimate  that  exceptions  payments  for  FY 
1998  will  equal  7.24  percent  of  aggregate 
payments  based  on  the  Federal  rate  and  the 
hospital-specific  rate.  We  are,  therefore, 
proposing  an  exceptions  payment  reduction 
factor  of  0.9276  to  the  Federal  rate  for  FY 
1998. 

The  proposed  exceptions  reduction  factor 
for  FY  1998  is  thus  0.88  percent  lower  than 
the  factor  for  FY  1997.  We  have  expected  the 
number  and  amount  of  exceptions  payments 
generally  to  increase  throughout  the 
transition  period. 

The  exceptions  reductionifactors  are  not 
built  permanently  into  the  rates;  that  is,  the 


factors  are  not  applied  cumulatively  in 
determining  the  Federal  rate.  Therefore,  the 
proposed  net  adjustment  to  the  FY  1998 
Federal  rate  is  0.9276/0.9358,  or  0.9912. 

5.  Standard  Capital  Federal  Rate  for  FY  1998 

For  FY  1997,  the  capital  Federal  rate  was 
$438.92.  With  the  changes  we  are  proposing 
to  the  factors  used  to  establish  the  Federal 
rate,  the  FY  1998  Federal  rate  would  be 
$438.43.  The  proposed  Federal  rate  for  FY 
1998  was  calculated  as  follows: 

•  The  proposed  FY  1998  update  factor  is 
1.0110,  that  is,  the  proposed  update  is  1.10 
percent. 

•  The  proposed  FY  1998  budget  neutrality 
adjustment  factor  that  is  applied  to  the 
standard  Federal  payment  rate  for  changes  in 
the  DRG  relative  weights  and  in  the  GAF  is 
1.0001. 

•  The  proposed  FY  1998  outlier 
adjustment  factor  is  0.9449. 

•  The  proposed  FY  1998  exceptions 
payments  adjustment  factor  is  0.9276. 

Since  the  Federal  rate  has  already  been 
adjusted  for  differences  in  case  mix,  wages, 
cost  of  living,  indirect  medical  education 
costs,  and  payments  to  hospitals  serving  a 
disproportionate  share  of  low-income 
patients,  we  propose  to  make  no  additional 
adjustments  in  the  standard  Federal  rate  for 
these  factors  other  than  the  budget  neutrality 
factor  for  changes  in  the  DRG  relative  weights 
and  the  GAF. 

We  are  providing  a  chart  that  shows  how 
each  of  the  factors  and  adjustments  for  FY 
1998  affected  the  computation  of  the 
proposed  FY  1998  Federal  rate  in  comparison 
to  the  FY  1997  Federal  rate.  The  proposed  FY 
1998  update  factor  has  the  effect  of 
increasing  the  Federal  rate  by  1.10  percent 
compared  to  the  rate  in  FY  1997,  while  the 
proposed  geographic  and  DRG  budget 
neutrality  factor  has  the  effect  of  increasing 
the  Federal  rate  by  0.01  percent.  The 
proposed  FY  1998  outlier  adjustment  factor 
has  the  effect  of  decreasing  the  Federal  rate 
by  0.34  percent  compared  to  FY  1997.  The 
proposed  FY  1998  exceptions  reduction 
factor  has  the  effect  of  decreasing  the  Federal 
rate  by  0.88  percent  compared  to  the 
exceptions  reduction  for  FY  1997.  The 
combined  effect  of  all  the  proposed  changes 
is  to  decrease  the  proposed  Federal  rate  by 
0.11  percent  compared  to  the  Federal  rate  for 
FY  1997. 


Comparison  of  Factors  and  Adjustments:  FY  1997  Federal  Rate  and  Proposed  FY  1998  Federal  Rate 


FY  97 

Proposed  FY 
98 

Change 

Percent 

change 

Update  factor 1 . . . 

1.0070 

1.0110 

1.0110 

1.10 

GAF/DRG  Adjustment  Factor 1 . . . 

0.9987 

1.0001 

1.0001 

0.01 

Outlier  Adjustment  Factor2  . . . 

0.9481 

0.9449 

0.9966 

-0.34 

Exceptions  Adjustment  Factor2  . 

0.9358 

0.9276 

0.9912 

-0.88 

Federal  Rate . .' . . . . . 

$438.92 

$438.43 

0.9988 

-0.11 

1  The  update  factor  and  the  GAF/DRG  budget  neutrality  factors  are  built  permanently  into  the  rates.  Thus,  for  example,  the  incremental  change 
from  FY  1997  to  FY  1998  resulting  from  the  application  of  the  1.0001  GAF/DRG  budget  neutrality  factor  for  FY  1998  is  1.0001. 

2  The  outlier  reduction  factor  and  the  exceptions  reduction  factor  are  not  built  permanently  into  the  rates;  that  is,  these  factors  are  not  applied 
cumulatively  in  determining  the  rates.  Ihus,  for  example,  the  net  change  resulting  from  the  application  of  the  FY  1998  outlier  reduction  factor  is 
0.9449/0.9481,  or  0.9966. 
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6.  Special  Rate  for  Puerto  Rico  Hospitals 
As  explained  at  the  beginning  of  this 
section,  hospitals  in  Puerto  Rico  are  paid 
based  on  75  percent  of  the  Puerto  Rico  rate 
and  25  percent  of  the  Federal  rate.  The 
Puerto  Rico  rate  is  derived  from  the  costs  of 
Puerto  Rico  hospitals  only,  while  the  Federal 
rate  is  derived  from  the  costs  of  all  acute  care 
hospitals  participating  in  the  prospective 
payment  system  (including  Puerto  Rico).  To 
adjust  hospitals’  capital  payments  for 
geographic  variations  in  capital  costs,  we 
apply  a  geographic  adjustment  factor  (GAF) 
to  both  portions  of  the  blended  rate.  The  GAF 
is  calculated  using  the  operating  PPS  wage 
index  and  varies  depending  on  the  MSA  or 
rural  area  in  which  the  hospital  is  located. 
Since  the  GAF  is  based  on  the  wage  index, 
we  plan  to  revise  the  method  of  accounting 
for  geographical  variation  in  Puerto  Rico,  to 
parallel  the  change  that  is  being  proposed  on 
the  operating  rate,  where  a  Puerto  Rico- 
specific  wage  index  is  being  calculated 
(section  m.B.).  Specifically,  we  propose  to 
use  the  new  Puerto  Rico  wage  index  to 
determine  the  GAF  for  the  Puerto  Rico  part 
of  the  capital  blended  rate  and  retain  the  use 
of  the  national  wage  index  to  determine  the 
GAF  for  the  national  part  of  the  blended  rate. 
Hospitals  in  Puerto  Rico  would  still  be  paid 
based  on  75  percent  of  the  Puerto  Rico  rate 
and  25  percent  of  the  Federal  rate.  This 
means  that,  in  computing  the  payment  for  a 
particular  Puerto  Rico  hospital,  the  Puerto 
Rico  portion  of  the  rate  will  be  multiplied  by 
the  Puerto  Rico-specific  GAF  for  the  MSA  in 
which  the  hospital  is  located,  and  the 
national  portion  of  the  rate  will  be  multiplied 
by  the  national  GAF  for  the  MSA  in  which 
the  hospital  is  located  (which  is  computed 
from  national  data  for  all  hospitals  in  the 
United  States  and  Puerto  Rico). 

We  have  adjusted  the  Puerto  Rico  rate  to 
account  for  the  application  of  Puerto  Rico- 
specific  GAFs.  We  did  this  in  order  to  be 
consistent  with  the  method  by  which  we 
originally  determined  the  national  and 
Puerto  Rico  rates.  This  resulting  standard 
Puerto  Rico  rate  does  not  translate  into  a 
reduction  in  payments  to  Puerto  Rico 
hospitals.  The  Puerto  Rico-specific  GAFs  are 


higher  than  the  national  GAFs  because  they 
use  the  Puerto  Rico  mean  only  rather  than 
the  national  mean.  As  a  result,  application  of 
Puerto  Rico-specific  GAFs  means  Puerto  Rico 
hospitals  receive  more  money. 

For  FY  1997,  before  application  of  the 
GAF,  the  special  rate  for  Puerto  Rico 
hospitals  was  $337.63.  With  the  changes  we 
are  proposing  to  the  factors  used  to 
determine  the  rate,  the  proposed  FY  1998 
special  rate  for  Puerto  Rico  is  $204.46.  After 
application  of  the  GAF,  the  proposed  FY 
1998  capital  rates  for  Puerto  Rico  hospitals 
are  higher  than  the  FY  1997  rates. 

The  example  below  is  based  on  the 
proposed  FY  1998  San  Juan-Bayamon  GAF 
and  Puerto  Rico  capital  rate  in  comparison  to 
the  final  FY  1997  San  Juan-Bayamon  GAF 
and  Puerto  Rico  capital  rate.  (For  purposes  of 
simplicity  we  have  not  included  all  elements 
involved  in  computing  a  payment  to  a 
particular  hospital.  For  a  more  complete 
description  of  calculating  the  payment  for  a 
specific  discharge  see  Section  C.  below.  In 
addition  the  Puerto  Rico  rate  and  GAF  would 
be  used  to  compute  75  percent  of  a  Puerto 
Rico  hospital’s  payment.  The  remaining  25 
percent  would  be  based  on  the  national  rate 
and  GAF.) 


San  Juan-Bayamon  MSA 


FY  1997 
final 

Proposed 
FY  1998 

Rate . 

$337.63 

$204.46 

GAF . 

.5793 

1.0186 

Rate  X  GAF  = . 

$195.59 

$208.26 

The  example  illustrates  that  based  on  the 
changes  we  are  proposing  to  the  FY  1998 
Puerto  Rico  GAF  and  capital  rate,  all  other 
factors  being  equal,  a  hospital  in  the  San 
Juan-Bayamon  MSA  would  receive  a  larger 
payment  with  the  proposed  FY  1998  capital 
rate  and  GAF  compared  with  the  final  FY 
1997  capital  rate  and  GAF  . 


B.  Determination  of  Hospital-Specific  Rate 
Update 

Section  412.328(e)  of  the  regulations 
provides  that  the  hospital-specific  rate  for  FY 
1998  be  determined  by  adjusting  the  FY  1997 
hospital-specific  rate  by  the  following  factors: 

1.  Hospital-Specific  Rate  Update  Factor 

The  hospital-specific  rate  is  updated  in 

accordance  with  the  update  factor  for  the 
standard  Federal  rate  determined  under 
§  412.308(c)(1).  For  FY  1998,  we  are 
proposing  that  the  hospital-specific  rate  be 
updated  by  a  factor  of  1.0110. 

2.  Exceptions  Payment  Adjustment  Factor 

For  FYs  1992  through  FY  2001,  the 

updated  hospital-specific  rate  is  multiplied 
by  an  adjustment  factor  to  account  for 
estimated  exceptions  payments  for  capital- 
related  costs  under  §412.348,  determined  as 
a  proportion  of  the  total  amount  of  payments 
under  the  hospital-specific  rate  and  the 
Federal  rate.  For  FY  1998,  we  estimate  that 
exceptions  payments  will  be  7.24  percent  of 
aggregate  payments  based  on  the  Federal  rate 
and  the  hospital-specific  rate.  We  therefore 
propose  that  the  updated  hospital-specific 
rate  be  reduced  by  a  factor  of  0.9276.  The 
exceptions  reduction  factors  are  not  built 
permanently  into  the  rates;  that  is,  the  factors 
are  not  applied  cumulatively  in  determining 
the  hospital-specific  rate.  Therefore,  the 
proposed  net  adjustment  to  the  FY  1998 
hospital-specific  rate  is  0.9276/0.9358,  or 
0.9912. 

3.  Net  Change  to  Hospital-Specific  Rate 

We  are  providing  a  chart  to  show  the  net 

change  to  the  hospital-specific  rate.  The  chart 
shows  the  factors  for  FY  1997  and  FY  1998 
and  the  net  adjustment  for  each  factor.  It  also 
shows  that  the  proposed  cumulative  net 
adjustment  from  FY  1997  to  FY  1998  is 
1.0021,  which  represents  a  proposed  increase 
of  0.21  percent  to  the  hospital-specific  rate. 
For  each  hospital,  the  proposed  FY  1998 
hospital-specific  rate  is  determined  by 
multiplying  the  FY  1997  hospital-specific 
rate  by  the  cumulative  net  adjustment  of 
1.0021. 


Proposed  FY  1998  Update  and  Adjustments  to  Hospital-Specific  Rates 


FY  97 

Proposed  FY 
98 

Net  adjust¬ 
ment 

Percent 

change 

Update  Factor . 

1.0070 

1.0110 

1.0110 

1.10 

Exceptions  Payment  Adjustment  Factor  . . . 1 

0.9358 

0.9276 

0.9912 

-0.88 

Cumulative  Adjustments . 

0.9424 

0.9444 

1.0021 

0.21 

Note:  The  update  factor  for  the  hospital- 
specific  rate  is  applied  cumulatively  in 
determining  the  rates.  Thus,  the  incremental 
increase  in  the  update  factor  from  FY  1997 
to  FY  1998  is  1.0110.  In  contrast,  the 
exceptions  payment  adjustment  factor  is  not 
applied  cumulatively.  Thus,  for  example,  the 
incremental  increase  in  the  exceptions 
reduction  factor  from  FY  1997  to  FY  1998  is 
0.9276/0.9358,  or  0.9912. 


C.  Calculation  of  Inpatient  Capital-Related 
Prospective  Payments  for  FY  1 998 

During  the  capital  prospective  payment 
system  transition  period,  a  hospital  is  paid 
for  the  inpatient  capital-related  costs  under 
one  of  two  alternative  payment 
methodologies;  the  fully  prospective 
payment  methodology  or  the  hold-harmless 
methodology.  The  payment  methodology 
applicable  to  a  particular  hospital  is 
determined  when  a  hospital  comes  under  the 
prospective  payment  system  for  capital- 
related  costs  by  comparing  its  hospital- 


specific  rate  to  the  Federal  rate  applicable  to 
the  hospital’s  first  cost  reporting  period 
under  the  prospective  payment  system. 

The  applicable  Federal  rate  was 
determined  by  making  adjustments  as 
follows: 

•  For  outliers  by  dividing  the  standard 
Federal  rate  by  the  outlier  reduction  factor 
for  that  fiscal  year;  and, 

•  For  the  payment  adjustment  factors 
applicable  to  the  hospital  (that  is,  the 
hospital’s  GAF,  the  disproportionate  share 
adjustment  factor,  and  the  indirect  medical 
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education  adjustment  factor,  when 
appropriate). 

If  the  hospital-specific  rate  is  above  the 
applicable  Federal  rate,  the  hospital  is  paid 
under  the  hold-harmless  methodology.  If  the 
hospital-specific  rate  is  below  the  applicable 
Federal  rate,  the  hospital  is  paid  under  the 
fully  prospective  methodology. 

For  purposes  of  calculating  payments  for 
each  discharge  under  both  the  hold-harmless 
payment  methodology  and  the  fully 
prospective  payment  methodology,  the 
standard  Federal  rate  is  adjusted  as  follows: 
(Standard  Federal  Rate)x(DRG  weight)  x 
(GAF)  x  (Large  Urban  Add-on,  if 
applicable)x(COLA  adjustment  for 
hospitals  located  in  Alaska  and 
Hawaii)x(l+Disproportionate  Share 
Adjustment  Factor+IME  Adjustment 
Factor,  if  applicable). 

The  result  is  termed  the  adjusted  Federal 
rate. 

Payments  under  the  hold-harmless  • 
methodology  are  determined  under  one  of 
two  formulas.  A  hold-harmless  hospital  is 
paid  the  higher  of: 

•  100  percent  of  the  adjusted  Federal  rate 
for  each  discharge;  or 

•  An  old  capital  payment  equal  to  85 
percent  (100  percent  for  sole  community 
hospitals)  of  the  hospital’s  allowable 
Medicare  inpatient  old  capital  costs  per 
discharge  for  the  cost  reporting  period  plus 

a  new  capital  payment  based  on  a  percentage 
of  the  adjusted  Federal  rate  for  each 
discharge.  The  percentage  of  the  adjusted 
Federal  rate  equals  the  ratio  of  the  hospital’s 
allowable  Medicare  new  capital  costs  to  its 
total  Medicare  inpatient  capital-related  costs 
in  the  cost  reporting  period. 

Once  a  hospital  receives  payment  based  on 
100  percent  of  the  adjusted  Federal  rate  in  a 
cost  reporting  period  beginning  on  or  after 
October  1, 1994  (or  the  first  cost  reporting 
period  after  obligated  capital  that  is 
recognized  as  old  capital  under  §  412.302(c) 
is  put  in  use  for  patient  care,  if  later),  the 
hospital  continues  to  receive  capital 
prospective  payment  system  payments  on 
that  basis  for  the  remainder  of  the  transition 
period. 

Payment  for  each  discharge  under  the  fully 
prospective  methodology  is  the  sum  of: 

•  The  hospital-specific  rate  multiplied  by 
the  DRG  relative  weight  for  the  discharge  and 
by  the  applicable  hospital-specific  transition 
blend  percentage  for  die  cost  reporting 
period;  and 

•  The  adjusted  Federal  rate  multiplied  by 
the  Federal  transition  blend  percentage. 

The  blend  percentages  for  cost  reporting 
periods  beginning  in  FY  1998  are  70  percent 
of  the  adjusted  Federal  rate  and  30  percent 
of  the  hospital-specific  rate. 

Hospitals  may  also  receive  outlier 
payments  for  those  cases  that  qualify  under 
the  thresholds  established  for  each  fiscal 
year.  Section  412.312(c)  provides  for  a  single 
set  of  thresholds  to  identify  outlier  cases  for 
both  inpatient  operating  and  inpatient 
capital-related  payments.  Outlier  payments 
are  made  only  on  that  portion  of  the  Federal 
rate  that  is  used  to  calculate  the  hospital’s 
inpatient  capital-related  payments.  For  fully 
prospective  hospitals,  that  portion  is  70 
percent  of  the  Federal  rate  for  discharges 


occurring  in  cost  reporting  periods  beginning 
during  FY  1998.  Thus,  a  hilly  prospective 
hospital  will  receive  70  percent  of  the 
capital-related  outlier  payment  calculated  for 
the  case  for  discharges  occurring  in  cost 
reporting  periods  beginning  in  FY  1998.  For 
hold-harmless  hospitals  paid  85  percent  of 
their  reasonable  costs  for  old  inpatient 
capital,  the  portion  of  the  Federal  rate  that  is 
included  in  the  hospital’s  outlier  payments  is 
based  on  the  hospital’s  ratio  of  Medicare 
inpatient  costs  for  new  capital  to  total 
Medicare  inpatient  capital  costs.  For  hold- 
harmless  hospitals  that  are  paid  100  percent 
of  the  Federal  rate,  100  percent  of  the  Federal 
rate  is  included  in  the  hospital’s  outlier 
payments. 

The  proposed  outlier  thresholds  for  FY 
1998  are  published  in  section  II.A.4.C  of  this 
Addendum.  For  FY  1998,  a  case  qualifies  as 
a  cost  outlier  if  the  cost  for  the  case  (after 
standardization  for  the  indirect  teaching 
adjustment  and  disproportionate  share 
adjustment)  is  greater  than  the  prospective 
payment  rate  for  the  DRG  plus  $7,600. 

During  the  capital  prospective  payment 
system  transition  period,  a  hospital  may  also 
receive  an  additional  payment  under  an 
exceptions  process  if  its  total  inpatient 
capital-related  payments  are  less  than  a 
minimum  percentage  of  its  allowable 
Medicare  inpatient  capital-related  costs.  The 
minimum  payment  level  is  established  by 
class  of  hospital  under  §  412.348.  The 
proposed  minimum  payment  levels  for 
portions  of  cost  reporting  periods  occurring 
in  FY  1998  are: 

•  Sole  community  hospitals  (located  in 
either  an  urban  or  rural  area),  90  percent; 

•  Urban  hospitals  with  at  least  100  beds 
and  a  disproportionate  share  patient 
percentage  of  at  least  20.2  percent;  and 

•  Urban  hospitals  with  at  least  100  beds 
that  qualify  for  disproportionate  share 
payments  under  §  412.106(c)(2),  80  percent; 
and 

•  All  other  hospitals,  70  percent. 

Under  §  412.348(d),  the  amount  of  the 

exceptions  payment  is  determined  by 
comparing  the  cumulative  payments  made  to 
the  hospital  under  the  capital  prospective 
payment  system  to  the  cumulative  minimum 
payment  levels  applicable  to  the  hospital  for 
each  cost  reporting  period  subject  to  that 
system.  Any  amount  by  which  the  hospital’s 
cumulative  payments  exceed  its  cumulative 
minimum  payment  is  deducted  from  the 
additional  payment  that  would  otherwise  be 
payable  for  a  cost  reporting  period. 

New  hospitals  are  exempted  from  the 
capital  prospective  payment  system  for  their 
first  2  years  of  operation  and  are  paid  85 
percent  of  their  reasonable  costs  during  that 
period.  A  new  hospital’s  old  capital  costs  are 
its  allowable  costs  for  capital  assets  that  were 
put  in  use  for  patient  care  on  or  before  the 
later  of  December  31, 1990  or  the  last  day  of 
the  hospital’s  base  year  cost  reporting  period, 
and  are  subject  to  the  rules  pertaining  to  old 
capital  and  obligated  capital  as  of  the 
applicable  date.  Effective  with  the  third  year 
of  operation,  we  will  pay  the  hospital  under 
either  the  fully  prospective  methodology, 
using  the  appropriate  transition  blend  in  that 
Federal  fiscal  year,  or  the  hold-harmless 
methodology.  If  the  hold-harmless 


methodology  is  applicable,  the  hold-harmless 
payment  for  assets  in  use  during  the  base 
period  would  extend  for  8  years,  even  if  the 
hold-harmless  payments  extend  beyond  the 
normal  transition  period. 

D.  Capital  Input  Price  Index 
1.  Background 

In  the  following  section  we  explain  why 
we  are  not  proposing  to  revise  the  Capital 
Input  Price  Index  (CIPI)  as  we  are  the 
operating  input  price  index  to  incorporate 
more  recent  data  from  Bureau  of  the  Census. 
(This  change  to  the  operating  price  index  is 
described  in  section  IV.  of  the  preamble.) 

Like  the  prospective  payment  hospital 
operating  input  price  index,  the  Capital  Input 
Price  Index  (CIPI)  is  a  fixed-weight  price 
index.  A  fixed-weight  price  index  measures 
how  much  it  would  cost  at  a  later  date  to 
purchase  the  same  mix  of  goods  and  services 
purchased  in  the  base  period.  For  the 
prospective  payment  hospital  operating  and 
capital  input  price  indices,  the  base  period  is 
selected  and  cost  category  weights  are 
determined  using  available  data  on  hospitals. 
Next,  appropriate  price  proxy  indices  are 
chosen  for  each  cost  category.  Then  a  price 
proxy  index  level  for  each  expenditure 
category  is  multiplied  by  the  comparable  cost 
category  weight.  The  sum  of  these  products 
(that  is,  weights  multiplied  by  price  proxy 
index  levels)  for  all  cost  categories  yields  the 
composite  index  level  of  the  market  basket 
for  a  given  year.  Repeating  the  step  for  other 
years  produces  a  time  series  of  composite 
market  basket  index  levels.  Dividing  an  index 
level  by  a  later  index  level  produces  a  rate 
of  growth  in  the  input  price  index.  Since  the 
percent  change  is  computed  for  the  fixed  mix 
of  total  capital  inputs  with  a  1992  base,  the 
index  is  fixed-weight. 

Like  the  operating  input  price  index,  the 
CUPI  measures  the  price  changes  associated 
with  costs  during  a  given  year.  In  order  to  do 
so,  the  CIPI  must  differ  from  the  operating 
input  price  index  in  one  important  aspect. 
The  CIPI  must  reflect  the  vintage  nature  of 
capital,  which  is  the  acquisition  and  use  of 
capital  over  time.  Capital  expenses  in  any 
given  year  are  determined  by  the  stock  of 
capital  in  that  year  (that  is,  capital  that 
remains  on  hand  from  all  current  and  prior 
capital  acquisitions).  An  index  measuring 
capital  price  changes  needs  to  reflect  this 
vintage  nature  of  capital.  Therefore,  the  CIPI 
was  developed  to  capture  the  vintage  nature 
of  capital  by  using  a  weighted-average  of  pasf 
capital  purchase  prices  up  to  and  including 
the  current  year. 

Using  Medicare  cost  reports,  AHA  data, 
and  Securities  Data  Corporation  data,  a 
vintage-weighted  price  index  was  developed 
to  measure  price  increases  associated  with 
capital  expenses.  We  periodically  update  the 
base  year  for  the  operating  apd  capital  input 
prices  to  reflect  the  changing  composition  of 
inputs  for  operating  and  capital  expenses. 
Currently,  both  the  operating  input  price 
index  and  the  CIPI  are  based  on  FY  1992. 
They  were  rebased  in  FY  1997.  The  process 
for  updating  the  CIPI  was  explained  in  the 
May  31, 1996  Federal  Register  (61  FR  27466) 
and  the  August  30, 1996  Federal  Register  (61 
FR  46196).  The  following  Federal  Register 
documents  also  describe  development  and 
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revisions  of  the  methodology  involved  with 
the  construction  of  the  CIPI:  September  1, 
1992  (57  FR  40016),  May  26, 1993  (58  FR 
30448),  September  1, 1993  (58  FR  46490), 

May  27, 1994  (59  FR  27876),  September  1, 
1994  (59  FR  45517),  June  2, 1995  (60  FR 
29229),  and  September  1, 1995  (60  FR  45815) 
2.  Research  on  Reweighting  the  CIPI 

After  analyzing  various  data  sources  and 
methodologies  for  determining  capital 
weights  for  the  HCFA  PPS  CIPI,  we  propose 
to  continue  using  the  weights  published  in 
the  August  30, 1996  Federal  Register.  In 
developing  the  rebased  CIPI  for  the  FY  1997 
proposed  and  final  rules,  we  stated  that  we 
had  planned  to  use  the  1992  Department  of 
Commerce  data  for  developing  capital  cost 
category  weights  but  the  data  was  not 
available  in  time.  The  data  has  since  become 
available,  and  although  we  are  planning  to 
use  it  to  revise  the  operating  market  basket, 
we  are  not  planning  to  do  so  for  the  capital 
input  price  index. 

The  weights  for  the  1992  rebased  CIPI  were 
developed  from  the  1992  Medicare  Cost 
Reports  and  the  1992  AHA  Annual  Survey. 
We  analyzed  the  newly  available  1992 
Census  of  Service  Industries  Asset  and 
Expenditures  Survey  from  the  Bureau  of  the 
Census,  Department  of  Commerce.  There  are 
three  major  reasons  we  are  proposing  to 
continue  using  the  current  1992  HCFA  PPS 
CIPI  without  modifying  the  weights  using  the 
1992  Asset  and  Expenditures  Survey. 

First,  HCFA’s  preference  in  determining 
index  weights  is  to  continue  to  use  the 
Medicare  Cost  Reports  for  the  Medicare 
subset  of  hospitals  (PPS  only).  Beginning  in 
1992,  detailed  capital  cost  data  for  PPS 
hospitals  was  available  from  the  Medicare 
Cost  Reports.  This  data  includes 
depreciation,  interest,  and  other  capital- 
related  expenses.  We  used  the  1992  AHA 
Annual  Survey  as  the  source  for  interest 
expenses  because  of  its  strength  in  measuring 
interest  compared  to  the  Medicare  Cost 
Reports.  All  of  the  other  cost  category 
weights  in  the  HCFA  PPS  CIPI  were 
developed  from  the  1992  Medicare  Cost 
Reports.  Using  these  two  data  sources  we 
were  able  to  produce  weights  for  PPS 
hospitals  only,  as  opposed  to  all  nonfederal 
hospitals  as  reported  in  the  Asset  and 
Expenditures  Survey.  Because  this  detailed 
capital  data  will  be  available  in  Medicare 
Cost  Reports  in  future  years,  we  believe  the 
Medicare  Cost  Reports  are  the  most 
appropriate  source  for  determining  the 
weights  in  the  HCFA  PPS  CIPI. 

The  second  major  reason  we  are  proposing 
to  continue  using  the  current  HCFA  PPS  CIPI 
is  that  the  capital  cost  shares  are  similar  to 
those  provided  by  the  1992  Asset  and 
Expenditures  Survey.  The  1992  Asset  and 
Expenditures  Survey  reports  capital  cost 
shares  for  buildings,  structures,  and  related 
facilities  depreciation  (fixed)  and  machinery, 
equipment,  and  other  depreciation 
(movable),  as  well  as  total  depreciation  as  a 
percentage  of  total  hospital  “operating” 
expenses  (operating  and  capital  expenses). 
Hospital  expenses  in  the  1992  Asset  and 


Expenditures  Survey  are  based  on 
information  collected  from  a  probability 
sample  of  both  PPS  and  non-PPS  hospitals. 
The  CIPI  weights  from  the  1992  Medicare 
Cost  Reports  and  the  1992  AHA  Annual 
Survey  are  based  on  a  universal  count  of  PPS 
hospitals  only.  Despite  these  methodological 
differences,  capital  cost  shares  as  measured 
by  these  data  sources  are  similar. 

Specifically,  the  1992  Medicare  Cost  Reports 
show  building  and  fixed  equipment 
depreciation  was  46.4  percent  of  total 
depreciation  and  movable  equipment 
depreciation  was  53.6  percent.  The 
distribution  for  the  1992  Asset  and 
Expenditures  Survey  was  44.4  percent  for 
buildings,  structures,  and  related  facilities 
depreciation  and  55.6  percent  for  machinery, 
equipment,  and  other  depreciation.  These 
differences  are  acceptable  given  the 
differences  in  universe  and  methodologies  of 
the  two  data  sources.  A  simulation  of  the 
CIPI  using  each  set  of  weights  showed  a  less 
than  0.1  percentage  point  impact  on  the 
percent  change  of  the  CIPI  for  each  year 
between  1980-2007. 

Another  comparison  between  cost  shares 
in  the  Medicare  Cost  Reports  and  the  Asset 
and  Expenditures  Survey  produced  minor 
differences  as  well.  The  1992  Asset  and 
Expenditures  Survey  shows  depreciation  as  a 
percentage  of  total  “operating”  expenses 
(operating  and  capital  expenses)  of  5.0 
percent.  A  similar  calculation  of  PPS 
hospitals  from  the  1992  Medicare  Cost 
Reports  shows  depreciation  as  5.3  percent  of 
total  “operating”  expenses.  Given  the 
differences  in  universe  and  methodologies 
between  the  Asset  and  Expenditure  Survey 
and  the  Medicare  Cost  Reports  we  consider 
this  0.3  percentage  point  difference  to  be 
within  the  range  of  reasonableness. 

The  last  major  reason  for  continuing  to  use 
the  1992  Medicare  Cost  Reports  in 
determining  capital  weights  for  the  HCFA 
PPS  CIPI  is  that  the  detail  needed  for  future 
rebasing  of  the  index  will  be  available  from 
this  data  source.  The  1997  Asset  and 
Expenditures  Survey,  which  is  being 
renamed  the  Business  Expenditures  survey, 
will  not  include  data  on  fixed  assets,  interest 
expense,  and  capital  leases.  Also,  detail  on 
capital  expenditures  and  depreciation, 
including  the  breakout  of  structures  and 
movable  equipment,  will  not  be  part  of  the 
1997  survey.  The  lack  of  this  detailed  capital 
data  would  create  an  obstacle  to  rebasing  in 
the  future. 

This  survey  data  is  appropriate  for  use  in 
the  operating  PPS  index  because  it  provides 
operating  expense  information  not  available 
from  the  Medicare  cost  reports  and  which 
will  be  available  in  the  1997  survey.  The 
Bureau  of  Census  now  considers  the 
principal  source  of  data  on  fixed  assets  and 
capital  expenditures  for  health  industries  to 
be  the  Annual  Capital  Expenditures  Survey, 
which  began  in  1993.  The  Annual  Capital 
Expenditures  Survey  will  not  include  the 
detail  needed  for  determining  weights  for  the 
CIPI,  such  as  depreciation  at  the  hospital 
level.  However,  we  will  continue  to  consider 
and  monitor  the  Annual  Capital 


Expenditures  Survey  as  a  possible  data 
source  for  future  rebasing. 

For  the  three  major  reasons  explained 
above  we  are  proposing  to  stay  with  the 
current  HCFA  PPS  CIPI  and  to  not  modify  the 
index  using  the  newly  available  1992  Asset 
and  Expenditures  Survey. 

3.  Forecast  of  the  CIPI  for  Federal  Fiscal  Year 
1998 

DRI  forecasts  a  1.3  percent  increase  in  the 
CIPI  for  FY  1998.  This  is  the  outcome  of  a 
projected  2.3  percent  increase  in  vintage- 
weighted  depreciation  prices  (building  and 
fixed  equipment,  and  movable  equipment) 
and  a  3.0  percent  increase  in  other  capital 
expense  prices  in  FY  1998,  partially  offset  by 
a  1.6  percent  decline  in  vintage- weighted 
interest  rates  in  FY  1998.  The  weighted 
average  of  these  three  factors  produces  the 
1.3  percent  increase  for  the  CIPI  as  a  whole. 

IV.  Proposed  Changes  to  Payment  Rates  for 
Excluded  Hospitals  and  Hospital  Units: 
Rate-of-In crease  Percentages 

The  inpatient  operating  costs  of  hospitals 
and  hospital  units  excluded  from  the 
prospective  payment  system  are  subject  to 
rate-of-increase  limits  established  under  the 
authority  of  section  1886(b)  of  the  Act,  which 
is  implemented  in  $  413.40  of  the  regulations. 
Under  these  limits,  an  annual  target  amount 
(expressed  in  terms  of  the  inpatient  operating 
cost  per  discharge)  is  set  for  each  hospital, 
based  on  the  hospital’s  own  historical  cost 
experience  trended  forward  by  the  applicable 
rate-of-increase  percentages  (update  factors). 
The  target  amount  is  multiplied  by  the 
number  of  Medicare  discharges  in  a 
hospital’s  cost  reporting  period,  yielding  the 
ceiling  on  aggregate  Medicare  inpatient 
operating  costs  for  the  cost  reporting  period. 

Effective  with  cost  reporting  periods 
beginning  on  or  after  October  1, 1991,  a 
hospital  that  has  Medicare  inpatient 
operating  costs  in  excess  of  its  ceiling  is  paid 
its  ceiling  plus  50  percent  of  its  costs  in 
excess  of  the  ceiling.  Total  payment  may  not 
exceed  110  percent  of  the  ceiling.  A  hospital 
that  has  inpatient  operating  costs  less  than  its 
ceiling  is  paid  its  costs  plus  the  lower  of — 

•  Fifty  percent  of  the  difference  between 
the  allowable  inpatient  operating  costs  and 
the  ceiling;  or 

•  Five  percent  of  the  ceiling. 

Each  hospital’s  target  amount  is  adjusted 
annually,  at  the  beginning  of  its  cost 
reporting  period,  by  an  applicable  rate-of- 
increase  percentage.  Section  1886(b)(3)(B)  of 
the  Act  provides  that  for  cost  reporting 
periods  beginning  on  or  after  October  1, 1997 
and  before  October  1, 1998,  the  applicable 
rate-of-increase  percentage  is  the  market 
basket  percentage.  In  order  to  determine  a 
hospital’s  target  amount  for  its  cost  reporting 
period  beginning  in  FY  1998,  the  hospital’s 
target  amount  for  its  cost  reporting  period 
that  began  in  FY  1997  is  increased  by  the 
market  basket  percentage  increase  for  FY 
1998.  The  most  recent  forecast  of  the  market 
basket  increase  for  FY  1998  for  hospitals  and 
hospital  units  excluded  from  the  prospective 
payment  system  is  2.8  percent. 
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V.  Tables 

This  section  contains  the  tables 
referred  to  throughout  the  preamble  to 
this  proposed  rule  and  in  this 
Addendum.  For  purposes  of  this 
proposed  rule,  and  to  avoid  confusion, 
we  have  retained  the  designations  of 
Tables  1  through  5  that  were  first  used 
in  the  September  1, 1983  initial 
prospective  payment  final  rule  (48  FR 
39844).  Tables  1A,  1C,  ID,  3C,  4A,  4B, 
4C,  4D,  4E,  4F,  5,  6A,  6B,  6C,  6D,  6E, 

6F,  7 A,  7B,  8A,  and  8B  are  presented 
below.  The  tables  presented  below  are 
as  follows: 

Table  1A — National  Adjusted  Operating 
Standardized  Amounts,  Labor/ 
Nonlabor 

Table  1C — Adjusted  Operating 

Standardized  Amounts  for  Puerto 
Rico,  Labor/Non  labor 
Table  ID — Capital  Standard  Federal 
Payment  Rate 

Table  3C — Hospital  Case  Mix  Indexes 
for  Discharges  Occurring  in  Federal 


Fiscal  Year  1996  and  Hospital 
Average  Hourly  Wage  for  Federal 
Fiscal  Year  1998  Wage  Index 

Table  4A — Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  for  Urban  Areas 

Table  4B — Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  for  Rural  Areas 

Table  4C — Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  for  Hospitals  That  Are 
Reclassified 

Table  4D — Average  Hourly  Wage  for 
Urban  Areas 

Table  4E — Average  Hourly  Wage  for 
Rural  Areas 

Table  4F — Puerto  Rico  Wage  Index  and 
Captial  Geographic  Adjustment 
Factor  (GAF) 

Table  5 — List  of  Diagnosis  Related 

Groups  (DRGs),  Relative  Weighting 
Factors,  Geometric  and  Arithmetic 
Mean  Length  of  Stay. 

Table  6A — New  Diagnosis  Codes 

Table  6B — New  Procedure  Codes 


Table  6C — Invalid  Diagnosis  Codes 

Table  6D — Revised  Diagnosis  Code 
Titles 

Table  6E — Additions  to  the  CC 
Exclusions  List 

Table  6F — Deletions  to  the  CC 
Exclusions  List 

Table  7 A — Medicare  Prospective 
Payment  System;  Selected 
Percentile  Lengths  of  Stay  (FY  96 
MEDPAR  Update  12/96  GROUPER 
V14.0) 

Table  7B — Medicare  Prospective 
Payment  System;  Selected 
Percentile  Lengths  of  Stay  (FY  96 
MEDPAR  Update  12/96  GROUPER 
V15.0) 

Table  8A — Statewide  Average  Operating 
Cost-to-Charge  Ratios  {for  Urban 
and  Rural  Hospitals]  (Case 
Weighted)  April  1997 

Table  8B — Statewide  Average  Capital 
Cost-to-Charge  Ratios  for  Urban  and 
Rural  Hospitals  (Case  Weighted) 
April  1997 


Table  1  A— National  Adjusted  Operating  Standardized  Amounts,  Labor/Nonlabor 


Large  urban  areas  Other  areas 


Labor-related 

Nonlabor-related 

Labor-related 

Nonlabor-related 

$2,867.86 

$1,161.63 

$2,812.62 

$1,143.24 

Table  1C.— Adjusted  Operating  Standardized  Amounts  For  Puerto  Rico,  Labor/Nonlabor 


Large  urban  areas 

Other  areas 

Labor 

Nonlabor 

Labor 

Nonlabor 

National . 

Puerto  Rico . 

$2,833.30 

1,346.08 

$1,151.64 

541.83 

$2,833.30 

1,324.77 

$1,151.64 

533.25 

Table  ID.— Capital  Standard  Federal  Payment  Rate 
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Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 
hour 
wage  j 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

010001  . 

15.78 

010095  . 

00.9851 

12.06 

030004  . 

01.0965 

13.75 

040002  . 

01.1972 

12.84 

040107  . 

01.2002 

15.29 

010004  . 

11.63 

010097  . 

00.9083 

14.47 

030006  . 

01.5609 

18.02 

040003  . 

01.0142 

12.72 

040109  . 

01.1817 

13.56 

010005  . 

15.57 

010098  . 

01.2511 

11.65 

030007  . 

01.3217 

16.96 

040004  . 

01.6321 

15.84 

040114  . 

01.8843 

17.60 

010006  . 

01.4488 

15.81 

010099  _ 

01.1678 

14.38 

030008  . 

02.3039 

19.75 

040005  . 

01.0108 

12.83 

040116  . 

01.3793 

19.05 

010007  . 

13.52 

010100 . 

01.2630 

15.26 

030009  . 

01.3451 

16.25 

040007  . 

01.8418 

17.91 

040118  . 

01.2192 

14.54 

010008  . 

01.1631 

12.11 

01.0605 

14.05 

030010  . 

01.4365 

17.79 

040008  . 

01.0326 

11.22 

040119  . 

01.1562 

14.58 

010009  ..  .. 

01.1280 

15.17 

010102  . 

01.0060 

13.60 

030011  . 

01.5199 

18.32 

040010  . 

01.3163 

15.80 

040124  . 

01.1377 

13.82 

010010  . 

14.78 

010103  . 

01.8573 

18.70 

030012  . 

01.2362 

16.41 

040011  . 

00.9931 

10.85 

040126  . 

00.9510 

11.98 

010011  . 

19.62 

010104  . 

01.7047 

18.20 

030013  . 

01.2703 

19.56 

040014  . 

01.1907 

16.40 

040132  . 

00.5050 

11.69 

010012  . 

16.65 

010108  . 

01.2350 

14.48 

030014  . 

01.4912 

18.50 

040015  . 

01.2905 

13.52 

050002  . 

01.5782 

35.29 

010015  . 

13.70 

010109 . 

01.1090 

13.36 

030016  . 

01.2444 

17.47 

040016  . 

01.6623 

16.02 

050006  . 

01.4562 

19.54 

010016  . 

01.2774 

16.88 

010110  . 

01.0535 

14.12 

030017  ..... 

01.5058 

18.11 

040017  . 

01.3308 

11.89 

050007  . 

01.6175 

27.21 

010018  . 

00.9336 

16.77 

010112 . 

01.1875 

15.28 

030018  . 

01.8046 

19.31 

040018  . 

01.2282 

18.03 

050008  . 

01.5162 

26.68 

010019  . 

EEZ3 

14.52 

010113  ..... 

01.6944 

15.80 

030019  . 

01.2816 

19.75 

040019  . 

01.1372 

050009  . 

01.7341 

29.57 

010021  _ 

01.2458 

15.75 

010114 . 

01.3221 

16.45 

030022  . 

01.4807 

15.25 

040020  . 

01.6074 

tea 

050013  . 

01.8298 

21.70 

010022  . 

01.0181 

17.25 

010115 . 

00.8522 

12.02 

030023  . 

01.3285 

18.26 

040021  . 

01.2537 

tea 

050014  . 

01.1688 

22.16 

010023 

CEZj 

15.43 

010117  . 

00.8712 

13.59 

030024  . 

01.7123 

20.56 

040022  . 

01.6764 

14.96 

050015  . 

01.3865 

23.94 

010024  _ 

01.4635 

15.95 

010118  . 

01.3322 

18.41 

030025  . 

01.1326 

14.24 

040024  . 

01.0654 

14.26 

050016  . 

01.1635 

17.87 

010025  . 

13.24 

010119 . 

00.9593 

18.53 

030027  . 

01.0596 

15.39 

040025  . 

00.9155 

12.38 

050017  . 

02.0494 

25.36 

010027  . 

14.12 

010120  . 

00.9722 

15.39 

030030  . 

01.7325 

18.21 

040026  . 

01.6071 

16.65 

050018  . 

01.3046 

20.37 

010029  . 

01.5715 

15.54 

010121  _ 

01.3081 

15.80 

030033  . 

01.2195 

15.72 

040027  . 

01.2929 

12.96 

050021  ..... 

01.5263 

25.59 

010031 

LEI] 

15.57 

010123  . 

01.3122 

15.81 

030034  . 

01.0042 

15.05 

040028  . 

01.0932 

11.93 

050022  . 

01.5026 

23.58 

010032  ...„ 

00.9618 

12.86 

010124  . 

01.3739 

13.53 

030035  . 

01 .2767 

18.82 

040029  . 

01.2899 

15.78 

050024  . 

01.2995 

21.10 

010033  . 

01.9459 

17.26 

010125  . 

01.0064 

15.83 

030036 

01.1913 

18.51 

040030 . 

00.9480 

11.36 

050025  . 

01.6853 

21.84 

010034  . 

01.0864 

12.64 

010126  ..... 

01.1851 

14.11 

030037  . 

02.0991 

19.86 

040032  . 

00.9572 

10.60 

050026  . 

01.4624 

28.03 

010035  ...„ 

01.2549 

15.94 

010127  . 

01.3443 

16.36 

030038  ..... 

01.6421 

18.39 

040035  . 

00.9651 

10.26 

050028  ..... 

01.3776 

15.43 

010036  _ 

01.1249 

16.08 

010128  . 

01.0020 

12.39 

030040  . 

01.1481 

16.07 

040036  . 

01.5225 

17.87 

050029  . 

01.4317 

22.42 

010038  . 

IT  1 

17.78 

010129  . 

01.0948 

14.62 

030041  ..... 

00.9799 

13.77 

040037  . 

01.1133 

11.92 

050030  . 

01.3242 

20.23 

010039  . 

01.6825 

17-26 

010130  . 

01.0351 

14.47 

030043  . 

01.2510 

17.86 

040039  . 

01.2290 

13.00 

050032  . 

01.2355 

26.01 

010040  . 

01.5937 

18.14 

010131  _ 

01.3336 

18.57 

030044  . 

01.0339 

16.15 

040040  . 

00.9725 

14.02 

050033  . 

01.4509 

26.08 

010043  . 

01.1350 

10.75 

00.8545 

09.70 

030046  . 

00.9632 

18.53 

040041  ..... 

01.3625 

15.91 

050036  ...- 

01.6816 

19.57 

010044  . 

01.1641 

14.54 

010137  . 

01.2902 

16.93 

030047  . 

00.9383 

20.45 

040042  . 

01.2370 

14.76 

050038  ..... 

01.4549 

28.87 

010045  . 

01.1886 

00.9275 

10.96 

030049  . 

00.9881 

14.67 

040044  . 

01.0305 

11.22 

050039  . 

01.6191 

21.51 

010046  . 

01.5217 

16.79 

010139  . 

01.6895 

19.60 

030054  . 

00.8543 

12.51 

040045  . 

01.0233 

15.07 

050040  . 

01.2696 

22.01 

010047  _ 

cm 

01.2914 

16.04 

030055  . 

01.2187 

16.56 

040047  . 

01.1375 

15.13 

050042  . 

01.3519 

20.78 

010049  ..... 

01.1619 

14.77 

01.3019 

16.49 

030059  . 

01.3916 

18.88 

040048  . 

01.1836 

14.02 

050043  . 

01.6119 

30.35 

010050  . 

r an 

13.88 

01.3030 

15.59 

030060  ..... 

01.1395 

16.21 

040050  . 

01.1609 

1227 

050045  . 

01.2819 

18.28 

010051  ..... 

00.8551 

01.1732 

15.81 

030061  . 

01.6802 

17.13 

040051  . 

01.1004 

13.76 

050046  ..... 

01.2703 

21.20 

010052  ..... 

01.0499 

010148  . 

01.0017 

12.52 

030062  . 

01.2660 

15.94 

040053  . 

01.1198 

13.04 

050047  . 

01.5698 

31.60 

010053  ..... 

13.31 

01.3645 

16.73 

030064  . 

01.7579 

18.53 

040054 

01.0614 

12.44 

050051  . 

01.0469 

17.04 

010054  ...„ 

Pi 

01.1036 

16.28 

030065  ..... 

01.7255 

19.65 

040055  ..... 

01.4708 

15.29 

050054  .  ... 

01.2054 

20.60 

010055  . 

01.4421 

16.99 

01.4914 

17.56 

030067  _ 

01.0541 

15.78 

040058  . 

01.0292 

13.64 

050055  . 

01.4035 

27.81 

010056  ..... 

01.4314 

18.78 

01.0479 

06.99 

030068  . 

01.0721 

15.77 

040060  . 

00.9858 

10.20 

050056  ..... 

01.3667 

29.73 

010058  . 

12.93 

01.5659 

26.31 

030069  ..... 

01.3277 

20.13 

040062  . 

01.6837 

15.85 

050057  . 

01.5598 

19.64 

010059  . 

01.1118 

14.92 

01.2468 

23.88 

030071  . 

00.9685 

040064  . 

01.0588 

11.19 

050058  . 

01.4525 

21.47 

010061  . 

01.1872 

15.20 

01.1123 

25.46 

030072  . 

00.8385 

040066  . 

01.2238 

15.86 

050060  . 

01.5314 

20.46 

010062  . 

14.36 

00.8208 

25.53 

030073  . 

01.0067 

040067  . 

01.0916 

12.18 

050061  . 

01.4666 

21.87 

010064  ..._ 

01.7943 

18.52 

01.2547 

25.07 

030074  . 

00.8781 

040069  . 

01.1556 

14.87 

050063  ..... 

01.3998 

21.02 

010065  . 

01.3457 

15.39 

01.0349 

22.76 

030075  . 

00.8559 

040070  . 

00.9325 

13.68 

050065  . 

01.6382 

22.84 

010066  . 

00.9485 

■tTTI 

[  020008  . 

01.1378 

29.10 

I  030076  . 

01.1098 

1  040071  . 

01.6792 

15.73 

I  050066  . 

01.2676 

20.99 

010068  . 

16.70 

020009  . 

00.9842 

21.88 

030077  . 

00.8398 

1  040072  . 

01.0978 

13.94 

1  050067  . 

01.3721 

21.53 

010069  . 

13.10 

020010  . 

01.0900 

26.44 

030078  . 

01.1353 

1  040074  . 

01.3194 

14.39 

I  050068  . 

01.0664 

18.92 

010072  . 

01.2155 

13.45 

020011  . 

00.9844 

22.61 

030079  . 

00.8800 

040075  . 

01.1179 

11.73 

050069  . 

01.6450 

24.14 

010073  ..._ 

020012  ..... 

01.2438 

24.23 

030080  ..... 

01.5975 

21.05 

1  040076  . 

01.0526 

16.33 

050070  . 

01.2820 

33.06 

010078  . 

16.51 

020013  . 

01.0503 

24.21 

030083  . 

01.3152 

21.06 

040077  . 

00.9257 

11.30 

050071  . 

01.3290 

32.76 

010079  . 

01.2562 

15.43 

020014  . 

01.1749 

22.13 

030084  . 

01.0320 

040078  . 

01.5605 

17.77 

050072  .. .. 

01.3209 

32.63 

010080  ..... 

cn 

11.89 

020017  . 

01.6705 

24.50 

030085 

01.5592 

23.63 

1  040080  . 

01.1210 

14.65 

050073  . 

01.3310 

32.63 

010081  . 

01.8549 

14.84 

020018  . 

00.7773 

030086  . 

01.3315 

18.01 

040081  . 

00.9561 

10.75 

050074  . 

01.3610 

38.56 

010083  . 

15.43 

020019  . 

00.7868 

030087  . 

01.6332 

18.93 

I  040082  . 

01.1568 

14.31 

050075  . 

01.3928 

32.75 

010084  . 

01.4845 

17.66 

020020  . 

00.7727 

030088  . 

01 .4131 

19.07 

I  040084  . 

01.1207 

14.18 

050076  .. .. 

01.8220 

32.11 

010085  . 

01.2689 

17.11 

00.9217 

030089  .. .. 

01.5795 

19.68 

I  040085  . 

01.1916 

14.81 

050077  . 

01.5826 

22.86 

010086  _ 

Err* 

13.70 

01.0856 

23.72 

030092  . 

01.6107 

20.36 

I  040088  . 

01.4006 

14.36 

050078  ..... 

01.2964 

24.76 

010087  ..... 

01.8442 

18.51 

00.9808 

24.32 

030093  . 

01.4071 

17.81 

040090  . 

00.9231 

13.54 

050079  . 

01.5662 

29.34 

010089  . 

01.2639 

15.60 

01.3114 

030094  . 

01.3476 

18.46 

040091  ... 

01.2636 

19.81 

050080  .. 

01.3940 

20  59 

010090  . 

17.57 

01.0992 

030095  . 

01.1396 

18.24 

II  040093  . 

01.0221 

10.11 

050081  . 

01.7055 

22.17 

010091  . 

14.57 

01.3338 

20.07 

030098  . 

00.9581 

II  040100  . 

01.3213 

13.29 

050082  . 

01.5543 

21.60 

010092  . 

16.49 

01.8051 

21.04 

030099  . 

00.9322 

I)  040105  . 

01.0263 

13.29 

050084  . 

j  01.6775 

23.55 

010094  . 

01.2357 

15.11 

01.9788 

20.23 

040001  ..... 

01.1189 

12.95 

[I  040106  ..... 

01.2177 

14.08 

050088  ..... 

I  01.0368 

23.02 
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Provider 

Case 

mix 

index 

Avg.  1 
hour  | 
wage  | 

Provider 

Case 

mix 

index 

Avg.  | 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 
hour 
wage  | 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

-- 

050089  . 

01.4270 

20.50  1 

050188  . 

01.3814 

26.59 

050298  . 

01.2566 

21.05  I 

050421  . 

01.3715 

24.84 

050546  _ 

00.7841 

22.14 

050090  . 

01.2899 

23.06  1 

050189  . 

01.0628 

21.87 

050299  . 

01.3557 

22.62 

050423  . 

01.0305 

19.52 

050547  . 

00.8692 

21.94 

050091  . 

01.1899 

22.02 

050191  . 

01.4973 

20.99 

050300  . 

01.3977 

22.60 

050424  . 

01.8000 

22.86 

050549  . 

01.7307 

25.79 

050092  . 

00.9919 

15.98 

050192  . 

01.1874 

18.17 

050301  ..... 

01.3383 

22.43  | 

050425  . 

01.3230 

33.00 

050550  . 

01.5796 

23.60 

050093  . 

01.5661 

23.33 

050193  . 

01.3126 

23.13 

050302  . 

cun 

27.57 

050426  . 

01.3336 

15.00 

050551  . 

01.3057 

24.63 

050095  . 

00.7794 

29.00 

050194  . 

01.2784 

28.01 

050305  . 

01.5728 

30.80 

050427  . 

00.8401 

17.79 

050552  . 

01.2447 

21.99 

050096  . 

01.3114 

19.75 

050195 

01.6021 

32.79 

050307  . 

01.3612 

21.59 

050430  . 

00.8449 

17.06 

050557  . 

01.5644 

21.58 

050097  . 

01.4624 

18.53 

050196  . 

01.4108 

17.33 

050308  . 

01.5171 

28.30 

050431  . 

01.0903 

19.94 

050559  . 

01.4051 

24.92 

050099  . 

01.4748 

23.23 

050197  ..... 

01.8369 

28.44 

050309  . 

01.3657 

24.67 

050432  . 

01.6711 

24.04 

050560  . 

01.4220 

. . . 

050100  . 

01.7332 

28.66 

050204  . 

01.4986 

24.18 

050310  . 

19.66 

050433  . 

01.1020 

17.37 

01.1900 

32.17 

050101  . 

01.4316 

28.42 

050205  . 

01.3796 

17.74 

050312  . 

01.9978 

24.02 

050434  . 

01.2094 

20.09 

050564  . 

01.1456 

17.84 

050102  . 

01.4300 

18.79 

050207  . 

01.2951 

20.37 

050313  . 

01.2181 

21.97 

050435  . 

01.2977 

23.02 

050565  . 

01.1278 

21.68 

050103  . 

01.6336 

26.99 

050208  . 

00.9009 

28.83 

050315  . 

01.2135 

19.97 

050436  . 

00.9672 

14.81 

nc/vajc 

00.9102 

23.47 

050104  . 

01.5240 

22.61 

050211  . 

01.3135 

30.44 

050317  . 

01.3276 

18.92 

050438  . 

01.7527 

25.46 

050567  . 

01.6176 

24.19 

050107  . 

01.4804 

20.75 

050213  . 

01.5230 

21.12 

050320  . 

27.83 

050440  . 

01.3228 

21.46 

050568  . 

rzrij 

19.64 

050108  . 

01.7167 

21.54 

050214  . 

01.4986 

20.90 

050324  . ... 

25.52 

050441  . 

01.9990 

28.23 

050569  . 

01.3434 

23.05 

050109  . 

02.4142 

24.01 

050215  . 

01.5369 

28.12 

050325  . 

01.2371 

21.42 

050443  . 

00.9281 

16.07 

050570  . 

01.7731 

23.41 

050110  . 

01.3001 

19.33 

050217  . 

01.3369 

20.45 

050327  . 

01.5881 

22.32  1 

050444  . 

01.3847 

23.82 

01.4455 

22.36 

050111  . 

01.3067 

19.39 

050219  . 

01.1287 

20.76 

050328  . 

ram 

30.01 

050446  . 

00.9652 

21.02 

050573  . 

01.6557 

23.85 

050112  .. 

01 .5378 

24.56 

050222  . 

01.5800 

32.40 

050329  . 

01.3530 

22.38 

050447  . 

01.1539 

19.37 

050575  . 

01.2038 

050113  . 

01.3294 

29.69 

050224  . 

01.6083 

22.29 

050331  . 

01.4116 

26.07 

050448  . 

01.2603 

20.75 

050577  . 

01.4073 

19.70 

050114  . 

01.4974 

20.53 

050225  . 

01.4961 

20.34 

050333  . 

01.1134 

19.36 

050449  . 

01.3295 

20.38 

050578  . 

01.2091 

24.65 

050115  . 

01.5820 

20.21 

050226  . 

01.3728 

23.58 

050334  . 

01.7827 

31.52 

050454  . 

01.8485 

27.56 

050579  . 

01.5011 

27.75 

050116  . 

01.4915 

23.17 

050228  . 

01.3595 

27.09 

050335  . 

01.4150 

21.78 

050455  . 

01.8798 

21.07 

050580  . 

01.3781 

26.95 

050117  . 

01.3267 

20.76 

050230  . 

01.2951 

25.94 

050336  . 

01.4130 

20.42 

050456  . 

01.1970 

20.18 

1  W 

01.3780 

24.80 

050118  . 

01.2333 

23.37 

050231  . 

01.6985 

24.69 

050337  . 

01.1495 

050457  . 

01.9703 

28.16 

050583  . 

01.6354 

23.49 

050121  _ 

01.3937 

19.17 

050232  . 

01.7553 

25.52 

050342  . 

01.3623 

13.03 

050459  . 

01.2277 

28.95 

050584  . 

01.3226 

19.70 

050122  . 

01.6961 

25.77 

050233  . 

01.2032 

27.97 

050343  . 

ram 

16.57 

050464  . 

01.8576 

23.28 

050585  . 

01.3155 

25.79 

050124  . 

01.2423 

19.10 

050234  . 

01.3174 

22.79 

050348  . 

01.6714 

23.57 

050468  . 

01.4960 

16.95 

050586  . 

01.3724 

21.47 

050125  . 

01.3763 

27.26 

050235  . 

01.6109 

27.60 

050349  . 

£  .  } 

14.75 

050469  . 

01.1143 

18.34 

050588  . 

01.3158 

27.41 

050126  . 

01.4878 

23.86 

050236  . 

01.4932 

23.47 

050350  . 

01.3648 

23.74 

050470  . 

01.1174 

18.14 

050589  . 

01.3257 

24.78 

050127  . 

01.3437 

23.71 

050238  . 

01.5338 

22.98 

050351  ..... 

01.4728 

25.95 

050471  . 

01.8590 

22.75 

050590  . 

01.4087 

23.26 

050128  . 

01.6436 

23.71 

050239  . 

01.5382 

23.40 

050352  . 

01.3239 

24.08 

050476  . 

01.3723 

21.89 

050591  . 

01  3400 

24.97 

050129  . 

01.6051 

21.10 

050240  . 

01.4190 

25.28 

050353  . 

01.6095 

24.23 

050477  . 

01.5035 

30.71 

050592  . 

01.3555 

10.96 

050131  . 

01.2869 

30.45 

050241  . 

01.1960 

25.59 

050355  . 

00.9765 

14.97 

050478  . 

00.9902 

20.58 

050593  . 

01.2968 

29.77 

050132  . 

01.3955 

24.69 

050242  . 

01.4397 

28.77 

050357  . 

01.6573 

22.99 

050481  . 

01.4393 

25.47 

01.7813 

24.64 

050133  . 

01.3425 

21.73 

050243  . 

01.5606 

20.95 

050359  . 

19.88 

050482  . 

00.9919 

17.87 

050597  . 

01.2725 

22.40 

050135  . 

01.4336 

26.20 

050245  . 

01.4468 

22.03 

050360  . 

01.4611 

31.81 

050483  . 

01.2206 

22.32 

050598  . 

01.3740 

28.26 

050136  . 

01.3719 

29.32 

050248  . 

01.2339 

24.55 

050366  . 

01.4397 

20.59 

050485  . 

01.6234 

22.39 

050599  . 

01.6928 

23.22 

050137  . 

01.4283 

33.54 

050251  . 

01.0786 

18.41 

050367  . 

01.2671 

27.02 

050486  . 

01.4114 

24.19 

01.5776 

28.97 

050138  . 

01.8936 

33.14 

050253  . 

00.4249 

18.80 

050369  . 

01.3266 

23.77 

050488  . 

01.3891 

29.71 

050603  . 

01.4318 

20.95 

050139  . 

01.3165 

32.31 

050254  . 

01.1859 

20.57 

050373  . 

ram 

23.73 

050491  . 

01.2715 

24.39 

050604  . 

32.65 

050140  . 

01.3987 

31.70 

050256  . 

01.7909 

19.46 

050376  . 

01.5219 

29.05 

050492  . 

01.3803 

21.96 

050607  . 

21.26 

050144  . 

01.6121 

25.92 

050257  . 

01.1417 

21.76 

050377  . 

Enmj 

16.26 

050494  . 

01.3433 

24.67 

050608  . 

01.3295 

18.75 

050145  . 

01.3641 

30.22 

050260  . 

00.9856 

19.43 

050378  ..... 

01.1789 

21.42 

050496  . 

01.7109 

32.54 

050609  . 

01.4415 

33.78 

050146  .  . 

01  3641 

050261  . 

01.2236 

18.54 

050379  . 

01.2054 

16.93 

050497  . 

00.7910 

050613  . 

01.1557 

19.90 

050147  . 

00.7180 

22.54 

050262  . 

01.9911 

26.95 

050380  . 

01.6584 

29.85 

050498  . 

01.2855 

22.93 

050615  . 

err 

25.67 

050148  . 

01.0787 

19.07 

050264  . 

01.4171 

28.04 

050382  . 

01 .4257 

22.15 

050502  . 

01.6392 

21.94 

050616  . 

01.3575 

21.21 

050149  . 

01.4959 

22.14 

050267  . 

01.6375 

27.72 

050385  . 

01.3302 

23.94 

050503  . 

01.3527 

23.35 

050618  . 

EIE3 

20.05 

050150  . 

01.2339 

22.69 

050270  . 

01.3328 

22.02 

050388  . 

00.9225 

18.08 

050506  ..... 

01.3768 

24.66 

050623  . 

01.1288 

23.78 

050152  . 

01.4212 

25.51 

050272  . 

01.3318 

20.79 

050390  . 

01.2320 

22.09 

050510  . 

01.3484 

32.12 

I.-1-  1^ 

01.3772 

22.51 

050153  . 

01.6647 

27.98 

050274  . 

00.9872 

19.47 

050391  . 

01.3468 

23.34 

050512  . 

01.5363 

33.56 

050625  . 

25.18 

050155  . 

01,1114 

25.69 

050276  . 

01.1317 

26.93 

050392  . 

01.0001 

18.23 

050515  . 

01.3442 

31.82 

050630  . 

01.4327 

21.18 

050158  . 

01.3645 

25.37 

050277  . 

01.5093 

19.57 

050393  . 

01 .4457 

23.72 

050516  . 

01.5803 

24.92 

050633  . 

01.2943 

21.92 

050159  . 

01.3879 

21.88 

050278  . 

01.6159 

22.89 

050394  . 

01.6193 

20.12 

050517  . 

01.3033 

20.14 

050635  . 

01.3173 

32.77 

050167  . 

01.2549 

22.00 

05C279  . 

01.2261 

21.00 

050396  . 

01.6130 

22.02 

050522  . 

01.3420 

31.46 

050636  . 

01.4701 

22.13 

050168  . 

01.5423 

23.71 

050280  . 

01.6858 

24.62 

050397  . 

01.0483 

18.22 

050523  . 

01.3228 

29.32 

050638  . 

19.35 

050169  . 

01.5157 

21.82 

050281  . 

01.4700 

15.36 

050401  ..... 

01.1322 

19.06 

050526  . 

01.3239 

24.45 

18.27 

050170 

01  5731 

21  33 

050282 

01  3631 

23  18 

050404 

01  1013 

16.60 

050528  . 

01.3543 

21.06 

00.7614 

050172  . 

01.2439 

18.44 

050283  . 

01.1133 

26.91 

I  050406  . 

01.0326 

15.92 

050531  . 

01.1911 

20.24 

|  050644  . 

00.8962 

22.79 

050173 

01  3510 

20  24 

050286 

00  9424 

17.82 

050407 

01  3244 

28.37 

050534  . 

01.4107 

24.32 

050660  . 

01.3534 

050174  . 

01.6347 

29.60 

050289  . 

01.8865 

26.67 

II  050410  . 

01.0841 

16.71 

050535  . 

01.4621 

22.87 

050661  . 

00.8437 

20.15 

050175  . 

01.3595 

27.08 

1  050290  ..... 

01.6523 

20.42 

050411  . 

01.3695 

31.16 

050537  . 

01.2746 

21.53 

050662  . 

22.31 

050177  . 

01.2512 

20.35 

050291  . 

01.2337 

25.51 

1  050414  . 

01.3022 

24.60 

050539  . 

01.2842 

22.25 

050663  . 

25.63 

050179  . 

01.3096 

19.55 

050292  . 

01.0680 

21.76 

050417  . 

01.3212 

21.54 

050541  . 

01.5481 

32.88 

050666  . 

20.95 

050180  . 

01.6205 

30.28 

050293  . 

01.1601 

18.95 

050418  . 

01.3206 

22.71 

050542  . 

01.2260 

14.92 

050667  . 

00.9872 

^24.80 

050183  . 

01.1407 

20.36 

050295  . 

01.4637 

21.39 

050419  . 

01.3491 

20.46 

050543  . 

00.9027 

21.76 

050608  . 

01.1151 

050186  . 

01.3286 

23.83 

050296  . 

01.2014 

22.43 

050420  . 

01.5295 

23.03 

1  050545  . 

00.7731 

21.20 

050670  . 

| - 
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Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

- 1 

Case 

mix 

1  index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

050674  . 

01.2954 

30.71 

060047  . 

01.1034 

11.84 

0800C4  . 

01.3341 

18.52 

100071  . 

01.3325 

16.21 

100167  . 

01.4623 

19.21 

050675  . 

01.8399 

17.60 

060049  ..... 

01.4757 

17.92 

080005  . 

01.3296 

18.53 

100072  . 

01.3143 

16.55 

100168  .... 

01.3935 

20.23 

050676  . 

00.9699 

14.37 

060050  . 

01.2723 

14.36 

080006  . 

01.3738 

19.73 

100073  . 

01.7698 

21.99 

100169  . 

01.8560 

16.01 

050677  . 

01.4370 

34.53 

060052 . 1 

01.1001 

13.04 

080007  . 

01.4058 

17.29 

100075  . 

01.5932 

18.14 

100170  . 

01.4614 

16.86 

050678  ..... 

01.1080 

24.44 

060053  . 

01.0018 

14.81 

090001  . 

01.5364 

21.36 

100076  . 

01.3528 

16.80 

100172  . 

01.3770 

13.93 

050680  . 

01.2311 

26.19 

1  060054  . 

01.3927 

17.69 

0900C2  . 

01.3037 

19.74 

100077  . 

01.4090 

15.42 

100173  . 

01.6803 

16.87 

050682  . 

00.8934 

15.55 

060056  . 

00.9289 

14.05 

090003  . 

01.3498 

23.25 

100078  . 

01.1911 

16.86 

100174  . 

01.5814 

20.80 

050684  . 

01.2017 

21.85 

060057  . 

01.0787 

21.47 

090004  . 

01.8148 

23.95 

100079  . 

01.6046 

20.49 

100175  . 

01.2544 

16.65 

050685  ..... 

01.2131 

28.69 

060058  . 

00.9425 

13.87 

090005  . 

01.3491 

17.58 

100080  . 

01.6282 

23.98 

100176  . 

02.1176 

22.94 

050686  . 

01.3182 

32.30 

060060  . 

00.8513 

12.53 

090006  . 

01.3510 

19.70 

100081  ..... 

01.0520 

17.93 

100177  . 

01.3700 

18.76 

050688  . 

01.2694 

27.87 

060062  . 

00.9321 

14.11 

090007  . 

01  2584 

20.10 

100082  . 

01.4548 

17.52 

100179  . 

01.6364 

19.38 

050689  . 

01.3900 

29.96 

060063  . 

00.9561 

11.82 

090008  . 

01.5315 

23.59 

100083  . 

01.3327 

17.98 

100180  . 

01.3695 

19.01 

050690  . 

01.5039 

32.26 

060064  . 

01.4618 

20.71 

090010  . 

01.1727 

22.39 

100084  . 

01.4579 

18.10 

100181  . 

01.2703 

19.10 

050693  . 

01.6237 

28.58 

060065  . 

01.3182 

14.86 

090011  . 

01.9773 

24.55 

100085  . 

01.4195 

18.83 

100183  . 

01.3921 

19.62 

050694  . 

01.5207 

22.78 

060066  . 

00.9712 

12.79 

090015  . 

01.1274 

100086  . 

01.3141 

22.05 

100187 

01  4035 

1831 

050695  . 

01.1018 

25.42 

1  060068  . 

01.1354 

13.46 

100001  . 

01.5673 

. 

18.08 

100087  . 

01.8739 

21.91 

100189  . 

01.4259 

20.87 

050696  . 

02.1043 

28.17 

060070  . 

01.0209 

16.03 

100002  . 

01.4874 

19.11 

100088  . 

01.7311 

17.43 

100191  . 

01.3112 

18.63 

050697  . 

01.2505 

18.05 

060071  . 

01.2358 

14.39 

1000C4  . 

01.0671 

13.13 

100090  . 

01.4104 

16.46 

100199  . 

01.4317 

18.30 

050698  . 

00.8012 

060073  . 

00.9705 

15.25 

100006  . 

01 .6470 

19.01 

100092  .. 

01  4498 

16  27 

100200 

01  3445 

22  72 

050699  . 

00.6001  1 

. 

23.01  | 

1  060075  . 

01.3273 

21.20  | 

100007  . 

01.8747 

19.21 

100093  . 

01.5386 

15.36 

100203  . 

01.3411 

19.70 

050700  . 

01.4896 

32.32 

060076  . 

01.4849 

13.62 

100008  . 

01.7746 

20.00 

100098  . 

01.1597 

18.36 

100204  . 

01.6738 

20.97 

050701  ..... 

01.3527 

29.00 

060085  . 

00.9510 

10.30 

100009  . 

01.5014 

19.22 

100099  . 

01.2979 

13.12 

100206  . 

01.4404 

19.98 

050702  ..... 

00.9243 

19.02 

060037  . 

01.7036 

21.04 

100010  . 

01.5354 

22.50 

100102  . 

01.0888 

17.62 

100207 . 

01.0774 

20.37 

050704 

01.0827 

20.41 

060088  . 

01.0237 

13.86 

100012  . 

01.6869 

15.28 

100103  . 

01.0707 

15.41 

100208  . 

01.5797 

16.92 

050707  . 

01.0506 

25.90 

060090  . 

00.8707 

14.19 

100014  . 

01.4598 

18.79 

100105  ..... 

01.4627 

18.87 

100209  . 

01.6114 

18.40 

050708  . 

00.9840 

27.17 

060096  . 

01.0806 

21.65 

100015  . 

01.3417 

18.06 

100106  . 

01.1273 

16.92 

100210  . 

01.6360 

19.34 

050709  . 

01.3181 

20.44 

060100  . 

01.4796 

21.75 

100017  . 

01.5577 

16.86 

100107  . 

01.4057 

18.26 

100211  . 

01.3500 

18.47 

050710  . 

01.3371 

060103  . 

01.3605 

22.66 

100018  . 

01.3518 

20.31 

100108  . 

01.0616 

13.74 

100212 

01  6492 

18  75 

05071 1  1 

02.0879 

1  060104 . 1 

01.2898  1 

21.84  1 

100019  . 

01.5364 

18.40  1 

100109  . 

01.3631 

18.44 

100213  . 

01.5701 

18.46 

050712  . 

01.5251 

060107  . 

01.0436 

100020  . 

01.3436 

20.82 

100110  . 

01.4229 

16  99 

100217 

01  2964 

050713 . 1 

00.8063 

1  070001  .  1 

01.7262  1 

26.42 

100022  . 

01.8721 

23.14 

100112  ... . 

01  0127 

12  61 

100220 

01  9442 

18  82 

050714  . 

01.3703 

1  070002 . 1 

01.7806  1 

26.03  1 

1  100023  . 

01.3697 

16.89 

100113  . 

02.1202 

19  34 

100221 

01  6958 

19  65 

050715  . 

02.2781 

1  070003  . 

01.1168  1 

|  25.30  1 

100024  . 

01.4016 

1926 

100114 

01  4427 

1  19  70 

100222 

01  4041 

18  63 

060001  ..... 

01.5984 

20.29 

1  070004  ..... 

01.2524 

23.33  1 

100025  . 

01.8800 

16.92 

100117  ..... 

01.3105 

18.77 

100223  . 

01.4932 

16.45 

060003  _ 

01.2655 

18.34 

070005  . 

01.4032 

25.79 

100026  . 

01.7148 

16.88 

100118  . 

01.2401 

17.18 

100224  . 

01.4284 

21.35 

060004  . 

01.3542 

20.06 

070006  . 

01.3358 

28.36 

100027  . 

00.9139 

14.31 

100121  . 

01.3113 

15.75 

100225  . 

01.4062 

20.63 

060006  ..... 

01.1546 

16.89 

070007  . 

01.4037 

23.69 

100028  . 

01.2619 

'  17.30 

100122  . 

01.3634 

16.54 

100226  . 

01.4159 

18.07 

060007  ..... 

01.2449 

14.98 

070008  . 

01.2639 

23.02 

100029  . 

01.3393 

19.04 

100124  . 

01.3671 

18.33 

100228  . 

01.3737 

20.28 

060008 

01.0674 

14.75 

070009  . 

01.3504 

23.68 

100030  ..... 

01.4017 

18.54 

100125  ..... 

01.3002 

16.50 

100229  . 

01.3309 

16.98 

060009  . 

01.4335 

19.81 

070010  . 

01.6217 

23.63 

100032  . 

01.9242 

18.08 

100126  . 

01.4880 

19.41 

100230  . 

01.4372 

15.90 

060010 

01.5793 

21.74 

07001 1 

01.3434 

25.98 

100034  . 

01.7166 

18.88 

100127  . 

01.6988 

18.39 

100231  . 

01.6893 

16.90 

060011  . 

01.2307 

20.17 

070012  . 

01.2220 

23.53 

100035  . 

01.6482 

17.26 

100128  . 

02.1378 

21.19 

100232  . 

01.2861 

18.29 

060012 

01.4715 

17.66 

070013  . 

01.3776 

26.05 

100038  . 

01  5648 

21.34 

100129  . 

01.2621 

17.91 

100234  . 

01.5404 

19.22 

060013  ..... 

01.3133 

19.42 

070015  _ 

01.4373 

24.61 

100039  . 

01.5732 

21.69 

100130  . 

01.2312 

19.48 

100235  . 

01.4464 

18.19 

060014  ..... 

01.7955 

22.41 

070016  . 

01.3392 

24.32 

100040  ..... 

01.6729 

17.79 

100131  . 

01.3970 

19.68 

100236  . 

01.4010 

18.22 

060015 

01.5779 

20.04 

070017  . 

01.3520 

24.82 

100043  . 

01.4528 

15.07 

100132  . 

01.3756 

15.46 

100237  . 

02.1842 

21.32 

060016  ..... 

01.1926 

13.66 

070018  . 

01.4167 

27.48 

100044  . 

01.4332 

19.66 

100134  . 

01.0399 

14.63 

100238  . 

01.5887 

16.14 

060018  . 

01.2616 

16.68 

070019  . 

01.1970 

25.50 

100045  ._. 

01.4239 

16.32 

100135  . 

01.6195 

16.63 

100239  . 

01.4591 

19.01 

060020  . 

01.6409 

14.96 

070020  . 

01.3560 

25.82 

100046  . 

01.4950 

18.40 

100137  . 

01.3807 

21.08 

100240  . 

00.9283 

19.10 

060022 

01.6775 

18.46 

070021  . 

01.2941 

25.42 

100047  . 

01.8196 

18.47 

100138  .  ... 

00.9561 

12.12 

100241  . 

00.9737 

13.68 

060023  . 

01.6634 

15.59 

070022  . 

01.8463 

24.06 

100048  . 

00  9771 

12.80 

100139  . 

1  01.0680 

14.97 

100242  . 

01.4962 

16.47 

060024  ..... 

01.7967 

23.68 

070024  ..... 

01.3761 

24.79 

100049  . 

01  3198 

18.49 

100140  . 

1  01.1669 

17.64 

100243  . 

01.4282 

17.93 

060027  . 

01.6756 

20.38 

070025  . 

01.8566 

25.92 

100050  . 

01  2296 

15.21 

100142  . 

01.3324 

18.12 

100244  . 

01.4739 

18.36 

060028  _ 

01.5305 

20.69 

070026  . 

01.1905 

25.91 

100051  . 

01.1793 

17.96 

100144  . 

01.2104 

15.29 

100246  . 

01.4073 

20.33 

060029  ..._ 

00.9064 

11.90 

070027  .... 

01.2373 

25.65 

100052  . 

01.3796 

15.15 

100145  . 

01.3341 

19.01 

100248  . 

01.7055 

17.76 

060030  ..... 

01.2935 

18.79 

070028  . 

01.5062 

24.91 

100053  . 

01.3598 

17.17 

100146  . 

01.0783 

16.01 

100249  . 

01.3764 

19.46 

060031 

01.6877 

18.97 

070029  . 

01.4135 

22.06 

100054  . 

01.2986 

18.00 

100147  . 

01.0937 

13.18 

100252  . 

01.2389 

19.72 

060032  ..„ 

01.5162 

17.36 

070030  . 

01.3100 

26.51 

100055  . 

01.4205 

17.02 

100150  . 

01.4297 

19.30 

100253  . 

01.4813 

19.73 

060033  . 

01.1006 

12.53 

070031  . 

01.2796 

22.20 

100056  . 

01.5140 

18.89 

100151  . 

01.7801 

19.37 

100254  . 

01.6127 

17.99 

060034  . 

01.4657 

22.34 

070033  . 

01.3636 

26.22 

100057  . 

01.3902 

16.01 

100154  . 

01.6729 

19.96 

100255  . 

01.2334 

19.80 

060036  ..... 

01.0976 

14.70 

070034  . 

01.3693 

27.52 

100060  . 

01.8124 

16.57 

100156  . 

01.1557 

19.34 

100256  . 

01.9105 

18.54 

060037 

01.0476 

13.16 

070035  . 

01.4415 

23.11 

100061  . 

01.4729 

20.71 

100157  . 

01.6173 

20.46 

100258  . 

01.6459 

21.27 

060038  ..~ 

01.0356 

12.96 

070036  . 

01.6087 

27.46 

100062  . 

01.7513 

17.75 

100159  . 

00.9174 

12.79 

100259  . 

01.4894 

17.21 

060041  ...„ 

00.9054 

14.99 

070038  . 

00.6569 

— 

100063  . 

01.3311 

16.56 

100160  . 

01.2252 

18.48 

100260  . 

01.4652 

18.18 

060042  ...„ 

01.1308 

16.83 

070039  ..... 

00.9118 

100067  . 

01.4572 

16.77 

100161  . 

01.7302 

20.07 

100262  . 

01.4437 

18.67 

060043  ..... 

00.9450 

13.31 

080001  . 

01.6693 

24.79 

100068  . 

01.3737 

16.37 

100162  . 

01.4419 

17.78 

100263  . 

01.4108 

17.42 

060044 

01.2748 

16.98 

080002  . 

01.2468 

1715 

100069  ..... 

01.3912 

17.95 

100165  . 

01.1801 

17.55 

100264  . 

01.3963 

17.27 

060046  . 

01.0985 

16.64 

080003  . 

01.3453 

20.79 

100070  . 

u 

01.4493 

18.13 

100166  ..... 

01.5356 

20.44 

100265  . 

01.3893 

14.57 
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Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider  | 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg.  I 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

100266  . 

01.3543 

16.53 

110066  . 

01.5373 

18.78 

110163  . 

18.54  1 

130010  . 

00.9218 

15.97 

140045  . 

01.0701 

13.11 

100267  . 

01.3514 

15.67 

110069  . 

01.2620 

17.45 

110164  . 

19.38 

130011  . 

01.3019 

17.11 

140046  . 

01.3156 

14.84 

100268  . 

01.2084 

23.23 

110070  . 

01.0204 

12.19 

110165  . 

01.3629 

18.35  1 

130012  . 

01.0249 

20.53 

140047  . 

01.1477 

14.21 

100269  . 

01  4373 

19.39 

110071  . 

01.1790 

10.43 

110166  . 

17.45 

130013  . 

01.2660 

17.73 

140048  . 

01.4300 

22.08 

100270  ..... 

00.8331 

14.31 

110072  . 

01.0020 

12.37 

110168  . 

01.7276 

21.92 

130014  . 

01.3861 

16.50 

140049  _... 

01.5619 

20.48 

100271  . 

01.7336 

20.00 

110073  . 

01.2235 

13.04 

110169  _ 

01.1751 

21.80 

130015  . 

00.8553 

13.50 

140051  . 

01.5442 

19.42 

100275  . 

01.4056 

21.30 

110074  . 

01.4581 

18.47 

110171  . 

01.4776 

23.10 

130016  . 

00.9448 

17.37 

140052  .. .. 

01.3719 

18.11 

100276  . 

01.3013 

22.26 

110075  . 

01.3606 

15.50 

110172  . 

01.4150 

19.98 

130017  . 

01.1906 

12.16 

140053  . 

01.9805 

18.04 

100277  . 

01.0705 

13.03 

110076  . 

01.4330 

18.51 

110174  . 

13.19 

130018  . 

01.7039 

17.05 

140054  . 

01.3509 

24.77 

100279  . 

01.3599 

18.73 

110078  . 

01.7041 

20.66 

110176  . 

01.4679 

20.47 

130019  . 

01.1199 

14.30 

140055  . 

01.0282 

12.61 

100280  . 

01.3737 

16.76 

110079  . 

01.3878 

19.53 

110177  . 

01.5641 

26.95 

130021  ..... 

01.0063 

11.89 

140058  . 

01.2459 

15.74 

100281  . 

01.2632 

20.52 

110080  . 

01.2776 

18.15 

110178  . 

01.4847 

17.04 

130022  . 

01.2181 

16.88 

140059  . 

01.1721 

13.96 

100282  . 

01.1209 

14.86 

110082  . 

02.0374 

20.53 

110179  . 

21.81 

130024  . 

01.1046 

16.52 

140061  . 

01.0962 

14.14 

110001  . 

01.3058 

17.26 

110083  . 

01.7844 

20.63 

110181  . 

12.32 

130025  . 

01.0914 

14.90 

140062  . 

01.2671 

25.30 

110002  . 

01.3046 

15.75 

110086  . 

01.2415 

16.50 

110183  . 

01.4246 

19.97 

130026  . 

01.1239 

17.95 

140063  . 

01.4646 

24.56 

110003  .... 

01.3363 

12.66 

110087  . 

01.3388 

19.53 

110184  . 

01.2673 

18.82 

130027  . 

00.9775 

17.34 

140064  . 

01.3532 

17.02 

110004  . 

01.3702 

14.62 

110088  . 

00.9425 

12.52 

110185  . 

01.1239 

12.44 

130028  . 

01.2678 

18.86 

140065  . 

01.5856 

23.89 

110005  . 

01.1514 

19.77 

110089  . 

01.2376 

16.07 

110186  . 

01.3833 

16.69 

130029  . 

01.0342 

15.77 

140066  . 

01.3043 

14.92 

110006  . 

01.3756 

17.90 

110091  . 

01.3391 

20.01 

110187  . 

01.3434 

18.27 

130030  . 

00.9961 

17.62 

140067  . 

01.7847 

18.79 

110007  . 

01.5428 

15.29 

110092  . 

01.1754 

12.84 

110188  . 

01.4308 

18.16 

130031  ..._ 

01.0830 

12.21 

140068  . 

01.2187 

18.58 

110008  . 

01.3479 

16.25 

110093  . 

00.9511 

12.42 

110189  . 

01.1175 

18.39 

130034  . 

00.9851 

17.80 

140069  .. .. 

01.0051 

14.69 

110009  . 

00.9912 

13.65 

110094  . 

01.0069 

11.90 

110190 . 

14.95 

130035  . 

01.0837 

19.75 

140070  . 

01.2390 

17.12 

110010  . 

02.1120 

21.49 

110095  . 

01.3192 

14.45 

110191  . 

01.3753 

18.34 

130036  . 

01.3057 

13.11 

140074  . 

00.9695 

14.23 

110011  . 

01.2439 

16.73 

110096  . 

01.1454 

13.95 

110192  . 

01.4536 

18.88 

130037  . 

01.1830 

16.09 

140075  . 

01.4767 

18.16 

110013  . 

01.1025 

14.97 

110097  . 

01.0230 

13.43 

110193  . 

01.2409 

17.43 

130043  . 

01.0042 

15.45 

140077 

01.1605 

16.68 

110014  . 

01.0251 

14.25 

110098  . 

01.0549 

12.75 

110194  . 

13.81 

130044  _ 

01.1615 

12.49 

140079  . 

01.2434 

19.72 

110015  . 

01.2373 

16.42 

110100  . 

01.0948 

12.76 

110195  . 

11.35 

130045  . 

01.0107 

12.07 

140080 

01.6408 

21.22 

110016  . 

01.3073 

14.79 

110101  . 

01.1688 

11.58 

110198  . 

24.04 

130048  . 

01.0862 

13.31 

140081  . 

01.0883 

13.46 

110017  . 

00.8645 

13.54 

110103  . 

00.9623 

10.15 

110200  . 

17.05 

130049  ..._ 

01.2816 

18.00 

140082  . 

01.4304 

19.59 

110018  ..... 

01.1509 

17.79 

110104  . 

01.0884 

14.01 

110201  . 

01.5058 

17.52 

130054  . 

00.8937 

17.61 

140083  . 

01.2423 

17.22 

110020  . 

01.3489 

16.21 

110105  . 

01.1793 

14.60 

110203  . 

00.9981 

16.30 

130056  ..... 

00.8623 

11.05 

140084  . 

01.2287 

18.60 

110023  . 

01.3467 

18.43 

110107  . 

01.8204 

18.50 

110204  . 

00.8066 

14.34 

130058  . 

00.7980 

14.21 

140086  . 

01.0844 

14.36 

110024  . 

01.4873 

15.86 

110108  . 

00.9459 

11.26 

110205  . 

01.1262 

17.06 

130060  ..... 

01.3289 

19.41 

140087  . 

01.3932 

16.15 

110025 

01  4274 

17  54 

110109  .. 

01 .0965 

13.22 

110207  . 

14.02 

130061  . 

00.9433 

140088  . 

01.6631 

24.52 

110026  . 

01.2118 

14.59 

110111  . 

01.0973 

16.55 

110208  . 

00.9425 

16.97 

140001  . 

01.2830 

14.89 

140089  . 

01.2551 

16.59 

110027  . 

01.0878 

13.41 

110112  . 

01.0848 

19.36 

110209  . 

00.7485 

16.39 

140002  . 

01.3158 

18.78 

140090  . 

01.5315 

27.83 

110028 

01  6494 

19  36 

110113 

01.0936 

12.40 

110211  . 

140003  . 

01.0172 

14.52 

140091  . 

01.8017 

17.27 

110029 

01  4094 

1829 

110114  . 

01.0742 

14.35 

110212  . 

140004  . 

01.1085 

16.34 

140093  . 

01.2049 

17.01 

110030  . 

01.3314 

17.58 

110115  . 

01.6026 

18.83 

110213  . 

140005  ..... 

00.9613 

09.56 

140094  . 

01.3951 

19.46 

110031  . 

01.3083 

19.99 

110118  . 

00.9744 

13.49 

120001  . 

01.8187 

25.27 

140007  . 

01.4808 

21.10 

140095  ..... 

01.3952 

20.09 

110032  . 

01.2678 

12.68 

110120  . 

01.0246 

12.28 

120002  . 

01.1919 

140008  ..... 

01.5798 

19.43 

140097  . 

00.9670 

12.49 

110033  . 

01.4341 

19.79 

110121  . 

01.2022 

12.83 

120003  . 

22.69 

140010  . 

01.3776 

22.90 

140100  . 

01.2499 

18.78 

110034  . 

01.6158 

17.89 

110122  . 

01.3880 

15.07 

120004  . 

21.72 

140011  . 

01.1965 

16.24 

140101  . 

01.2224 

18.49 

110035  . 

01.4328 

20.02 

110124  . 

01.0850 

15.63 

120005  . 

18.94 

140012  ..... 

01.2713 

18.60 

140102  . 

01.1118 

14.37 

110036  . 

01.6901 

18.85 

110125  . 

01.2330 

15.97 

120006  . 

01.3095 

24.62 

140013  ..... 

01.5804 

15.59 

140103  . 

01.3585 

16.25 

110037  . 

01.1697 

11.02 

110127  . 

00.9362 

18.26 

120007  . 

20.90 

140014  . 

01.1703 

16.36 

140105  ..... 

01.3031 

20.28 

110038  . 

01.4654 

15.98 

110128  . 

01.1824 

19.01 

120009  . 

140015  . 

01.2864 

14.20 

140107 

01.0708 

11.82 

110039  . 

01.3778 

18.62 

110129  . 

01.7854 

15.69 

120010  . 

01.8705 

22.71 

140016  . 

00.9579 

11.89 

140108  . 

01.3575 

21.81 

110040  . 

01.1216 

15.52 

110130  . 

01.1667 

11.11 

120011  . 

01.2427 

31.56 

140018  ..... 

01.4000 

19.38 

140109  . 

01.1766 

13.08 

110041  . 

01.2723 

15.82 

110132  . 

01.1264 

12.99 

120012  . 

140019  ..... 

01.1706 

12.65 

140110  . 

01.1931 

17.31 

110042  ..... 

01.2740 

14.90 

110134  . 

00.8904 

12.19 

120014  . 

140024  . 

01.0067 

13.99 

140112  . 

01.2240 

13.42 

110043  . 

01.7886 

16.83 

110135  . 

01.2960 

14.04 

120015  ..... 

22.77 

140025  ..... 

01.0618 

16.65 

140113  . 

01.5112 

17.90 

110044  . 

01.1491 

14.51 

110136  . 

01.1904 

17.74 

120016  . 

24.58 

140026  ..... 

01.2848 

15.90 

140114  . 

01.3527 

19.55 

110045  . 

01.3219 

21.18 

110140  . 

01.0308 

16.75 

120018  . 

00.9540 

140027  ...„ 

01.3401 

16.37 

140115  . 

01.3235 

19.66 

110046  . 

01.3498 

17.14 

110141  . 

00.9566 

12.29 

120019  . 

01.2393 

19.16 

140029  ..... 

01.3537 

21.43 

140116  ..... 

01.3021 

20.98 

110048  . 

01.3678 

13.59 

110142  . 

00.9492 

11.78 

120021  . 

il\.  J 

18.74 

140030  . 

01.8105 

21.56 

140117  ..... 

01.5387 

20.42 

110049  . 

01.1275 

14.58 

110143  . 

01.4530 

20.77 

120022  . 

01.7012 

20.74 

140031  _ 

01.2692 

13.76 

140118  _ 

01.6525 

23.74 

110050  . 

01.2031 

13.35 

110144  . 

01.1556 

17.41 

120026  . 

01.2605 

24.26 

140032  ..... 

01.2649 

16.71 

140119  . 

01.7173 

23.27 

110051  ..._ 

01.0351 

16.68 

110146  . 

01.1397 

15.09 

120027  . 

01.5865 

23.43 

140033  ..... 

01.2696 

19.82 

140120  . 

01.4595 

15.45 

iinrra 

01  1211 

10  83 

110149  . 

01.1585 

17.31 

120028  . 

140034  . 

01.1737 

17.31 

140121  . 

01.5411 

11.54 

110054  . 

01.3426 

16.74 

110150 . 

01.3211 

17.62 

130001  . 

15.75 

140035  . 

00.9195 

11.22 

140122  . 

01.6593 

21.47 

110056  . 

01.1733 

14.40 

110152  . 

01.1023 

14.44 

130002  . 

01.4327 

15.30 

140036  . 

01.2057 

16.60 

140124  ..... 

01.2337 

23.81 

110059  . 

01.3170 

13.38 

110153 . 

01.0180 

17.19 

130003  . 

01.3671 

19.28 

140037  ..... 

01.1044 

12.49 

140125  . 

01.3616 

15.71 

110061  . 

01.0750 

12.61 

110154  . 

00.8218 

13.98 

130005  . 

19.49 

140038  . 

01.1781 

16.23 

140127  . 

01.3910 

17.45 

110062  . 

00.8945 

10.97 

110155 . 

01.0541 

13.62 

130006  . 

01.8432 

17.59 

140040  ..... 

01 .2866 

14.72 

140128  . 

01.1137 

14.92 

110063  . 

01.1481 

12.76 

110156  . 

01.0382 

12.34 

130007  . 

01.6299 

18.20 

140041  ..... 

01.3305 

16.02 

140129  . 

01.2232 

14.94 

110064  . 

01.3361 

17.46 

110161  . 

01.3274 

21.00 

130008  . 

11.00 

140042  . 

01.0146 

14.16 

140130  ..... 

01.3672 

21.74 

110065  . 

01.0387 

13.40 

110162  . 

00.7936 

— 

130009  ..... 

10.74 

140043  _ 

01.2329 

17.04 

140132  . 

01.4410 

19.03 
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Provider 

Case 

mix 

index 

1 

hour 
wage  | 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 
hour  y 
wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

140133  _ 

01.3400 

21.21  I 

140231  . 

01.5870 

20.80 

150044  . 

01.2616 

18.32 

150128  . 

01.2192 

19.14  I 

160074  . 

01.0986 

14.30 

140135  . 

01.3070 

14.91  | 

140233  . 

01.7833 

18.47 

150045  . 

01.1013 

15.68 

150129  . 

01.2359 

22.47 

160075  . 

01.1442 

13.73 

140137  . 

01.0581 

14.58 

140234  . 

01.2879 

16.47 

150046  . 

01.5287 

15.90 

150130  . 

01.3560 

16.61 

160076  . 

01.0721 

15.50 

140138  . 

00.9783 

12-15 

140236  . 

00.9655 

13.24 

150047  . 

01.5605 

22.77 

150132  . 

01.4103 

19.24 

160077  . 

01.1832 

10.60 

140139  . 

01.1368 

14.70 

140239  . 

01.6835 

18.73 

150048  . 

01.2059 

16.52 

150133  . 

01.2128 

14.12 

160079  . 

01.4062 

16.28 

140140  . 

01.1377 

13.06 

140240  . 

01.4846 

20.44 

150049  . 

01.1576 

13.29 

150134  . 

01.1751 

17.17 

160080  . 

01.2016 

16.06 

140141  . 

01.2472 

13.84 

140242  . 

01.6315 

21.68 

150050  . 

01.2017 

14.73 

150136  . 

01.0663 

18.42 

160081  . 

01.0645 

14.77 

140143  . 

01.1457 

16.54  1 

140245  . 

01.1638 

14.66 

150051  . 

01.4787 

18.34 

150138  . 

01.2073 

17.33 

160082  . 

01.8251 

16.81 

140144  . 

01.0257 

17.83 

140246  . 

01.0831 

12.05 

150052  . 

01.1501 

14.14 

150139  . 

01.4731 

14.62 

160083  . 

01.6764 

18.37 

140145  . 

01.1812 

15.14 

140250  . 

01.3778 

21.98 

150053  . 

01.0493 

18.10 

160001  . 

01.2878 

17.61 

160085  . 

01.0834 

11.50 

140146  . 

01.0443 

16.38 

140251  . 

01.3828 

19.16 

150054  . 

01.1551 

12.55 

160002  . 

01.1687 

13.74 

160086  . 

00.9998 

13.93 

140147  . 

01.2805 

16.29 

140252  . 

01.4489 

23.41 

150056  . 

01.7685 

22.38 

160003  . 

01.0196 

12.61 

160088  . 

01.1633 

12.63 

140148  . 

01.8467 

17-11 

140253  . 

01.4151 

17.49 

150057  . 

02.3203 

18.94 

160005  . 

01.1311 

13.80 

160089  . 

01.1878 

14.80 

140150  . 

01.6206 

25.55 

140258  . 

01.5776 

20.93 

150058  . 

61.7210 

19.57 

160007  . 

01.0312 

12.37 

160090  . 

00.9814 

15.58 

140151  . 

01.1093 

16.64 

140271  . 

01.0919 

13.06 

150059  ..... 

01.4075 

19.81 

160008  . 

01.1302 

13.78 

160091  . 

01.0794 

10.80 

140152  . 

01.1163 

22.91 

140275  . 

01.2383 

16.50 

150060 

01.1786 

14.93 

160009  . 

01.2377 

13.73 

160092  . 

01.0801 

13.23 

140155  . 

01.2995 

16.96 

140276  . 

01.9625 

21.37 

150061  . 

01.2371 

15.73 

160012  . 

01.0291 

13.15 

160093  . 

01.1951 

13.86 

140158  . 

01.3072 

21.36 

140280  . 

01.3139 

17.16 

150062  ..... 

01.1015 

16.55 

160013  . 

01.2292 

15.35 

160094  . 

01.1253 

14.17 

140160  . 

01.2239 

15.93 

140281  . 

01.6445 

20.89 

150063  . 

01.0944 

17.57 

160014  . 

01.0153 

12.59 

160095  . 

01.0906 

12.79 

140161  . 

01.2177 

17.76 

140285  . 

01.2804 

15.37 

150064  . 

01.2152 

15.84 

160016  . 

01.2509 

16.32 

160097  . 

01.1359 

13.00 

140162  . 

01.7534 

17.96 

140286  . 

01.1234 

17.93 

150065  . 

01.1597 

18.49 

160018  . 

00.9242 

13.27 

160098  . 

00.9679 

14.70 

140164  . 

01.3867 

17.44 

140288  . 

01.8467 

23.17 

150066  . 

00.9997 

15.93 

160020  . 

01.0709 

12.38 

160099  . 

00.9646 

11.69 

140165  . 

01.1387 

12.90 

140289  . 

01.3203 

15.75 

150067  . 

01.1300 

15.48 

160021  . 

01.0687 

13.57 

160101  . 

01.1660 

18.64 

140166  . 

01.3636 

17.21 

140290  . 

01.4618 

20.95 

150069  . 

01.2618 

16.90 

160023  . 

01.0402 

12.35 

160102  . 

01.3899 

17.51 

140167  . 

01.1291 

14.97 

140291  . 

01.4050 

22.95 

150070  . 

01.0287 

18.09 

160024  . 

01.5249 

16.77 

160103  . 

O'. 0446 

13.57 

140168  ..„ 

01.1873 

15.57 

140292  . 

01.1495 

20.63 

150071  . 

01.1161 

13.86 

160026  . 

01.0600 

14.43 

160104  . 

01.3168 

17.37 

140170  . 

01.1138 

12.53 

140294  . 

01.1852 

16.20 

150072  . 

01.2073 

15.48 

160027  . 

01.1589 

13.19 

160106  . 

01.0593 

14.03 

140171  . 

00.9150 

13.87 

140297  . 

01.5631 

27.06 

150073  . 

01.0115 

19.47 

160028  . 

01.3379 

17.39 

160107  . 

01.1798 

14.12 

140172 

01.6113 

18.71 

140300  . 

01.4454 

18.71 

150074  . 

01.5934 

18.80 

160029  . 

01.5125 

18.14 

160108  . 

01.2054 

14.95 

140173 

00.9277 

13.77 

150001  . 

01.1133 

17.36 

150075  . 

01.1691 

1449 

160030  . 

01.3826 

17.37 

160109  . 

01.0404 

12.35 

140174  _ 

01.5699 

18.33 

150002  . 

01.5414 

18.35 

150076  ..... 

01.2161 

20.39 

160031  . 

01.1167 

13.37 

160110  . 

01.5247 

17.97 

140176  _ 

01.3078 

21.33 

150003  . 

01.7125 

19.57 

150077 

01.1793 

16.58 

160032  . 

01.0998 

15.56 

160111  . 

01.0180 

11.04 

140177  ..... 

01.1662 

16.52 

150004  . 

01.4341 

19.97 

150078  ..... 

01.0763 

15.66 

160033  . 

01.7830 

16.80 

160112  . 

01.4226 

15.00 

140179  . 

01.3202 

20.12 

150005  . 

01.1919 

18.43 

150079  . 

01.1320 

13.96 

160034  . 

01.2076 

14.53 

160113  . 

01.0012 

12.03 

140180  _ 

01.5077 

21.03 

150006  . 

01.2247 

17.31 

150082  . 

01.5096 

17.44 

160035  . 

01.0372 

12.57 

160114  . 

01.0662 

14.21 

140181  _ 

01.3839 

19.20 

150007  . 

01.2098 

17.98 

150084  . 

01.8769 

22.28 

160036  . 

00.9736 

14.66 

160115  . 

01.0262 

14.32 

140182  . 

01.3671 

20.67 

150008  . 

01.3547 

20.70 

150086  . 

01.3257 

16.45 

160037  . 

01.1645 

15.14 

160116  . 

01.1796 

15.68 

140184  . 

01.2548 

14.26 

150009  . 

01.3733 

17.26 

150088  . 

01.3481 

17.20 

160039  . 

01.0816 

15.84 

160117  _ 

01.4541 

15.96 

140185  . 

01.4162 

16.78 

150010  . 

01.1830 

15.87 

150089  . 

01.4270 

18.39 

160040  . 

01.3227 

16.30 

160118  . 

01.0209 

13.15 

140186  . 

01.3504 

17.74 

150011  . 

01.2275 

17.83 

150090  . 

01.2518 

18.72 

160041  . 

01.0845 

13.45 

160120  . 

01.0221 

10.62 

140187  ..... 

01.4914 

16.54 

150012  . 

01.6921 

21.01 

150091  ..... 

01.1366 

15.75 

160043  . 

01.0364 

13.44 

160122  . 

01.1309 

16.24 

140188  ..... 

01.0421 

10.77 

150013  . 

01.1237 

13.90 

150092  . 

01.0316 

15.04 

160044  . 

01.3189 

13.86 

160123  . 

01.0588 

13.19 

140189  ..... 

01.1944 

16.64 

150014  . 

01.5046 

19.79 

150094  ..... 

01.0077 

16.85 

160045  . 

01.7635 

17.72 

160124  ..... 

01.2795 

15.87 

140190  . 

01.1407 

15.99 

150015  . 

01.2149 

18.14 

150095 

01.1046 

17.97 

160046  . 

01.0030 

12.75 

160126  . 

01.0158 

13.59 

140191  ..... 

01.4516 

21.87 

150017  . 

01.8590 

17.20 

150096  ..... 

01.1653 

17.34 

160047  . 

01.3670 

15.37 

160129  . 

01.0246 

13.75 

140193  ..... 

01.0427 

13.31 

150018  . 

01.2907 

18.23 

150097  . 

01.1390 

17.09 

160048  . 

01.0373 

11.54 

160130  . 

01.1767 

13.02 

140197  . 

01.2638 

16.96 

150019  . 

01.1001 

15.47 

150098  ..... 

01.1528 

13.03 

160049  . 

00.9469 

12.21 

160131  . 

01.0519 

13.55 

140199  -... 

01.1019 

15.72 

150020  . 

01.1480 

12.96 

150099  . 

01.2917 

17.79 

160050  . 

01.0771 

14.64 

160134  . 

01.0526 

11.84 

140200  ..... 

01.4726 

21.79 

150021  . 

01.6365 

18.34 

150100  . 

01.7156 

17.65 

160051  . 

00.9637 

13.54 

160135 . 

01.0985 

13.67 

140202  . 

01.3552 

19.71 

150022  . 

01.0915 

16.65 

150101  . 

01.1103 

14.50 

160052  . 

01.0883 

14.79 

160138  . 

01.1359 

14.36 

140203  . 

01.1613 

19.32 

150023  . 

01.5060 

18.19 

150102  ..... 

01.0408 

14.93 

160054  . 

01.0719 

12.37 

160140  . 

01.1723 

14.75 

140205  . 

00.8789 

13.64 

150024  . 

01.4332 

15.82 

150103  . 

01.0084 

15.02 

160055  . 

00.9789 

12.37 

160142  . 

01.0866 

13.98 

140206  . 

01.0990 

20.81 

150025  . 

01.3792 

17.57 

150104  _ 

01.0962 

15.63 

160056  . 

01.0863 

13.11 

160143  . 

01.0288 

14.24 

140207  . 

01.3958 

19.86 

150026  . 

01.1848 

18.29 

150105  . 

01.3476 

16.20 

160057  . 

01.3468 

15.91 

160145  . 

01.1210 

14.16 

140208  „... 

01.6902 

24.07 

150027  . 

01.0464 

15.55 

150106  . 

01.0814 

16.06 

160058  . 

01.7356 

19.00 

J  160146  . 

01.4325 

14.59 

140209  . 

01.6613 

15.85 

150029  . 

01.3153 

20.17 

150109  . 

01.4622 

16.85 

160060  . 

01.0454 

13.44 

160147  . 

01.3032 

16.09 

140210  . 

01.1163 

14.00 

j  150030  . 

01.2106 

16.69 

150110  . 

00.9996 

17.16 

160061  . 

01.0424 

14.27 

160151  . 

01.0503 

13.74 

140211  . 

01.1915 

20.84 

|  150031  . 

01.0708 

15.56 

150111  ..... 

01.1600 

14.02 

160062  . 

00.9471 

12.22 

160152  . 

00.9953 

13.78 

140212  . 

01.2953 

22.47 

150032  . 

01.8803 

19.50 

150112  _ 

01.3072 

17.78 

160063  . 

01.1653 

15.88 

160153  . 

01.7411 

17.48 

140213  ..... 

01.2786 

22.67 

|  150033  . 

01.6072 

21.09 

150113  . 

01.2223 

17.88 

j  160064  . 

01.7118 

17.38 

170001  . 

01.1836 

16.35 

140215  _ 

01.1334 

13.49 

150034  . 

01.3818 

21.18 

150114  . 

01.0013 

14.58 

160065  . 

01.0236 

14.73 

170004  . 

01.0749 

13.28 

140217  . 

01.3176 

21.67 

150035  . 

01.5327 

18.97 

150115  . 

01.3813 

17.55 

160066  . 

01.1729 

14.74 

170006  . 

01.1484 

15.02 

140218  . 

00.9967 

13.65 

|  150036  . 

01.0338 

17.43 

150122  . 

01.1229 

17.11 

160067  . 

01.4129 

17.13 

170008  . 

01.0274 

14.53 

140220  ..... 

01.0930 

15.16 

1  150037  . 

01.2700 

18.20 

150123  ..... 

01.2055 

12.98 

160068  . 

01.0648 

13.52 

170009  . 

01.1970 

16.31 

140223  . 

01.6460 

28.23 

150038  . 

01.4024 

17.22 

150124  ..... 

01.1018 

15.97 

160069  . 

01.4530 

16.42 

170010  . 

01.2510 

15.77 

140224  . 

01.3861 

22.97 

|  150039  . 

00.9659 

16.33 

150125  . 

01.3901 

18.69 

160070  . 

01.0492 

14.47 

170011  . 

01.2378 

15.40 

140228  . 

01.6912 

18.22 

|  150042  . 

01.2935 

16.00 

150126  ..... 

01.5100 

20.17 

160072  . 

01.0731 

11.60 

170012  . 

01.4736 

16.07 

140230  . 

00.9252 

10.84 

|  150043  . 

01.0842 

21.96 

1  150127  ..... 
1 

01.0222 

13.90 

160073  . 

00.9698 

12.18 

170013  . 

01.3223 

15.33 
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Provider 

Case 

mix 

index 

Avg.  | 
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wage 

Provider 
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index 
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wage 
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wage 

Provider 
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index 

Avg. 

hour 

wage 

170014  . 

01.0370 

16.40 

170099  . 

01.2690 

11.34 

180024  . 

01.3887 

17.24 

180123  . 

01.4782 

20.98  | 

190089  . 

01  0797 

11.47 

170015  . 

01.0654 

14.36 

170100  . 

00.9894 

14.47 

180025  . 

01.2127 

17.17 

180124  . 

01.4883 

16.52 

190090  . 

01.1658 

16.84 

170016 

01  6878 

19  52 

170101  . 

00  9489 

13.26 

180026  . 

01.2402 

12.39 

180125  . 

00.9989 

16.46 

190092  . 

01.3924 

170017  . 

01.2514 

15.34  | 

170102  . 

00.9926 

13.11 

180027  . 

01.2872 

15.58 

180126  . 

01.2403 

12.22 

190095  . 

01.0682 

14.66 

170018  . 

01.1580 

13.13  J 

170103  . 

01.2089 

15.62 

180028  . 

00.9956 

16.39 

180127  . 

01.4064 

17.22 

190098  . 

01.5365 

18.91 

170019  . 

01.2248 

15.65 

170104  . 

01.4523 

19.81 

180029  . 

01.2726 

15.97 

180128  . 

01.1777 

16.64 

190099  . 

01.1522 

17.98 

170020  . 

01.2902 

14.98 

170105  . 

01.0963 

15.91 

180030  . 

01.2394 

13.31 

180129  . 

01 .0122 

14.45 

190102  . 

01.5599 

17.77 

170022  . 

01.1764 

14.80 

170106  . 

00.8931 

12.18 

180031  . 

01.2156 

12.60 

180130  . 

01.4719 

17.90 

190103  . 

00.8797 

09.75 

170023  . 

01.4631 

16.42 

170109  . 

01.0364 

14.50 

180032  . 

00.9268 

15.83 

180132  . 

01.2955 

15.20 

190106  . 

01.1725 

17.69 

170024  . 

01.1492 

12.84 

170110  . 

00.9602 

13.67 

180033  . 

01.1365 

12.86 

180133  . 

01.3516 

24.67 

190109  . 

01.2172 

13.50 

170025  . 

01.2269 

15.81 

170112  . 

00.9859 

13.90 

180034  . 

01.2666 

14.14 

180134  . 

01.0388 

13.87 

190110  . 

00.9373 

12.43 

170026  . 

01.0364 

12.83 

170113  . 

01.1485 

14.95 

180035  . 

01.5519 

18.73 

180136  . 

01.6117 

16.47 

190111  . 

01.5969 

18.33 

170027  . 

01.3447 

15.50 

170114  . 

01.0128 

13.80 

180036  . 

01.2054 

17.01 

180137  . 

01.8051 

18.38 

190112  . 

01.5890 

19.46 

170030  . 

01.0153 

13.99 

170115  . 

01.0256 

11.34 

180037  . 

01.3404 

19.24 

180138  . 

01.2089 

17.99 

190113  . 

01.3609 

18.49 

170031  . 

00.9092 

12.62 

170116  . 

01.0473 

15.74 

180038  . 

01.4099 

15.04 

180139  . 

01.1534 

18.64 

190114  . 

01.0160 

12.20 

1 70039 

01  1650 

14  89 

170117 

00  9415 

13.50 

180040  . 

02.0155 

19.20 

180140  . 

00.8781 

190115  . 

01.2261 

18.33 

170033 

01  3716 

14  59 

170119 

00  9812 

12  09 

180041  . 

01.1039 

13.42  1 

180141  . 

01.7722 

190116  . 

01.1859 

170034  . 

00.9986 

14.61 

170120  . 

01.2988 

16.06 

180042  . 

01.1997 

13.59  1 

190001  . 

00.8676 

17.98 

190118  . 

01.0970 

12.38 

170035  . 

00.8593 

14.82 

170122  . 

01.7448 

19.93 

180043  . 

01.0024 

15.90  1 

190002  . 

01.6866 

18.15 

190120  . 

00.9968 

13.75 

170036  . 

00.9019 

13.19 

170123  . 

01.7674 

18.76 

180044  . 

01.1640 

16.29  1 

190003  . 

01.3870 

17.41 

190122  . 

01.2395 

15.70 

170037  . 

01.2455 

16.31 

170124  . 

01.0109 

14.25 

180045  . 

01.2625 

16.79 

190004  . 

01.4157 

15.24 

190124  . 

01.6469 

20.23 

170038  . 

00.9237 

11.46 

170126  . 

00.9450 

11.50 

180046  . 

01.2350 

16.65 

190005  ..... 

01.6124 

17.60 

190125  . 

01.5554 

1799 

170039  . 

01.1505 

13.62 

170128  . 

00.9794 

14.42 

180047  . 

01.0274 

13.80 

190006  . 

01.3045 

14.32 

190128  . 

01.0863 

18.56 

170040  . 

01.6034 

18.83 

170131  . 

01.2140 

09.38 

180048  . 

01.2862 

16.16  1 

190007  . 

01.0078 

13.52 

190130  . 

01.0375 

12.09 

170041  . 

00.9985 

11.29 

170133  . 

01.1290 

14.20 

180049  . 

01.3311 

15.45 

190008  . 

01.6673 

17.72 

190131  . 

01.2029 

17.84 

170043  . 

01.0095 

13.49 

170134  . 

00.9481 

12.48 

180050  . 

01.2534 

16.12 

190009  . 

01.1641 

13.79 

190133  . 

00.9749 

12.08 

170044  . 

01.1071 

14.42 

170137  . 

01.1889 

17.30 

180051  . 

01.4337 

14.78 

190010  . 

01.0476 

16.62 

190134  . 

01.0178 

14.79 

170045  . 

01.0563 

10.72 

170139  . 

01.0392 

11.82 

180053  ..... 

01.0870 

14.30 

190011  . 

01.1711 

14.41 

190135  . 

01.4595 

22.58 

170049  . 

01.2895 

18.28 

170142  . 

01.3506 

16.49 

180054  . 

01.1032 

13.92 

190013  . 

01.3959 

15.95 

190136  . 

01.2005 

11.22 

170051  . 

00.9202 

13.66 

170143  . 

01.1130 

13.82 

180055  . 

01.1664 

14.00 

190014  . 

01.1136 

15.35 

190138  . 

00.8846 

17.51 

170052  ...... 

01.0579 

12.60 

170144  . 

01.6118 

14.73 

180056  ..... 

01.0755 

16.38 

190015  . 

01.2530 

17.78 

190140  . 

01.0159 

12.16 

170053  . 

00.9493 

15.39 

170145  . 

01.1398 

14.83 

180058 

00.9913 

12.63 

190017  . 

01.4476 

16.02 

190142  . 

00.9058 

12.39 

170054  . 

01.0865 

13.19 

170146  . 

01.5215 

19.54 

180059  . 

00.9162 

12.59 

190018  . 

01.1915 

15.92 

190144  . 

01.3106 

15.22 

170055  . 

01 .0974 

14.55 

170147  . 

01.2724 

20.70 

180060  . 

01.0317 

10.17 

190019  . 

01.6064 

18.39 

190145  ..... 

00.9991 

13.66 

170056  . 

00.9193 

13.72 

170148  . 

01.4116 

17.64 

180063  ..... 

00.9932 

10.79 

190020  . 

01.1832 

15.85 

190146  . 

01.6309 

19.61 

170057  . 

01.0322 

13.90 

170150  . 

01.0943 

13.41 

180064  . 

01.3330 

14.03 

190025  . 

01.3568 

13.62 

190147  ..... 

01.0221 

13.69 

170058  . 

01.1684 

15.80 

170151  . 

01.0380 

11.66 

180065  ..... 

01.0489 

10.82 

190026  . 

01.4936 

16.17 

190148  . 

00.9041 

12.77 

170060  . 

01.0552 

13.41 

170152  . 

00.9840 

12.99 

180066  . 

01.1569 

18.09 

190027  . 

01.5788 

16.49 

190149  . 

01.0591 

11.47 

170061  . 

01.1327 

12.90 

170160  . 

00.9803 

11.17 

180067  . 

01.8083 

16.40 

190029  . 

01.1538 

15.40 

190151  . 

01.2260 

11.73 

170063  . 

00.8933 

10.92 

170164  . 

00.9859 

14.42 

180069  . 

01.0091 

15.33 

190033  . 

00.9378 

09.66 

190152  . 

01.5214 

21.27 

1 70064 

ni  0490 

IP  09 

170166 

01  1972 

13  65 

180070 

01.1191 

14.66 

190034  . 

01.2430 

190155  . 

01.0392 

12.29 

170066 

00  9793 

12  58 

170168 

00  9222 

09  33 

1  180072  . 

01.0659 

13.91 

190035  . 

01.4118 

190156  . 

00.8732 

.11.99 

170067  . 

01.1330 

11.76 

170171  . 

01.0743 

11.22 

1  180075  . 

00.9983 

14.13 

190036  . 

01.6967 

19.09 

190158  ..... 

01.1908 

21.59 

170068  . 

01.3072 

15.24 

170175  . 

01.3540 

17.53 

180078  . 

01.1598 

17.57 

190037  . 

00.8920 

10.84 

190160  . 

01.3271 

17.03 

170069  . 

00.8338 

14.01 

170176  . 

01.6202 

19.83 

180079  . 

01.3369 

13.03 

190039  . 

01.4018 

17.21 

190161  . 

01.1264 

12.65 

170070  . 

01.0108 

12.56 

170182  . 

01.2299 

19.43 

180080  . ... 

01.0551 

15.57 

190040  _ 

01.4401 

19.32 

190162  . 

01.0457 

18.47 

170073 

01  0686 

14  67 

170183  .... 

02.0352 

180085  . 

02.3962 

17.70 

190041  . 

01.5646 

19.72 

190164  . 

01.2250 

16.05 

170074 

01  2471 

14  34 

170184  .... 

01.1905 

1  180087  . 

01.1701 

13.74 

190043  . 

01.0428 

10.34 

190166  . 

00.9327 

14.04 

170075  . 

00.9439 

10.67 

180001  . 

01.2316 

17.03 

I  180088  . 

01.5598 

19.99 

190044  . 

01.1694 

17.11 

190167  _ 

01.2322 

18.49 

170076  . 

01.0567 

11.60 

180002  . 

01.0603 

16.78 

180092  . 

01.2643 

15.25 

190045  . 

01.4023 

20.17 

190170  . 

00.9471 

13.08 

170077  . 

00.9418 

12.07 

180004  . 

01.1035 

14.42 

180093  . 

01.3779 

16.05 

190046  . 

01.4623 

17.58 

190173  . 

01.4783 

20.12 

170079  . 

01.0260 

12.66 

180005  . 

01.1740 

18.54 

180094  . 

01.0364 

11.51 

190048  . 

01.2789 

13.72 

190175  . 

01.3210 

20.26 

170080  . 

00.9810 

10.65 

180006  . 

00.9885 

08.94 

180095  . 

01.2462 

12.94 

190049  ..... 

00.9967 

15.70 

190176  ..... 

01  7349 

19.11 

170081  . 

01.0204 

10.44 

180007  . 

01.5360 

16.29 

180099  . 

01.3197 

12.31 

190050  . 

01.0290 

14.58 

190177  ..... 

01.6625 

22.84 

170082  . 

01.0284 

10.80 

180009  . 

01.4054 

19.11 

180101  . 

01.3214 

18.01 

190053  . 

01.0739 

12.11 

190178  . 

00.9580 

10.87 

170084  . 

00.9523 

10.93 

180010  . 

01.8420 

18.19 

180102  . 

01.4763 

16.35 

190054  . 

01.3377 

14.09 

190182  . 

00.9720 

20.02 

170085  . 

00.9654 

12.69 

180011  . 

01.2795 

15.29 

180103  . 

02.1547 

17.93 

190059  . 

00.9194 

13.44 

1  190183  ..... 

01.1242 

14.79 

170086  . 

01.7214 

18.21 

180012  . 

01.4058 

17.50 

180104  . 

01.5746 

18.07 

190060  . 

01.4488 

15.43 

190184  ..... 

01.0785 

13.09 

170087  . 

16.1090 

18.78 

180013  . 

01.4535 

16.63 

180105  . 

01.0040 

12.82 

190064  . 

01.5938 

18.33 

190185  ..... 

01.3607 

18.53 

170088  . 

00.9760 

10.80 

180014  . 

01.7162 

19.519 

180106  . 

00.8943 

12.27 

190065  _ 

01.4991 

14.71 

190186  ..._ 

00.9454 

13.16 

170089  . 

00.9506 

15.53 

180015  . 

01.3127 

15.02 

I  180108  . 

00.8581 

13.54 

190071  . 

00.9010 

12.15 

190189  ..... 

01.0752 

13.17 

170090  . 

01.0355 

09.80 

180016  . 

01.3250 

14.50 

|  180115 . 

01.0279 

14.65 

190077  . 

00.9526 

13.65 

i  190190  . 

00.9250 

12.66 

1 70092  . 

00.8276 

11.80 

180017  . 

01.3434 

13.87 

180116  . 

01.4586 

15.66 

190078  . 

01.1684 

11.60 

190191  . 

01.3301 

17.54 

170093  . 

01.0000 

11.76 

180018  . 

01.2521 

15.27 

180117  . 

01.1156 

17.03 

190079  . 

01.2501 

16.98 

190196  . 

00.8663 

16.29 

170094  . 

00.9536 

15.42 

180019  . 

01.3262 

16.70 

18G118  ..... 

01.0381 

12.03 

190081  . 

00.9078 

10.23 

190197  . 

01.2379 

18.98 

170095  . 

01.1355 

13.69 

180020  . 

01.0743 

15.86 

180120  . 

01.0578 

13.12 

190083  . 

01.0626 

15.02 

190199  ..... 

01.1913 

16.26 

170097  . 

01.0695 

13.17 

180021  . 

01.1152 

13.69 

180121  . 

01.2250 

13.68 

190086  . 

01.4134 

15.47 

190200  . 

01.5587 

21.70 

170098  . 

01.0500 

17.00 

180023  ..... 

00.8814 

13.12 

180122  ..... 

01.0903 

15.01 

190088  . 

01.3480 

190201  . 

J _  _ 

01.2833 

18.93 

29962 
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Avg. 
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index 

Avg. 

hour 

wage 

190202  . 

01.4766 

17.85 

210016  . 

01.7183 

23.30 

220052  . 

01.3219 

23.88 

230020  . 

01.7229 

22.21 

230119  .. .. 

01.2933 

22.31 

190203  . 

01.5123 

20.83 

210017  ..... 

01.2282 

14.51 

220053  . 

01.2587 

19.48 

230021  . 

01.6139 

17.90 

230120  . 

01.1815 

17.47 

190204  . 

01.5847 

20.85 

210018  . 

01.2505 

21.26 

220055  . 

01.3458 

23.52 

230022  . 

01.3630 

18.27 

230121  . 

01.2515 

19.69 

190205  . 

01.9222 

17.90 

210019  . 

01.4996 

18.17 

220057  . 

01.4090 

21.39 

230024  . 

01.4377 

23.71 

230122  . 

01.4048 

19.20 

190206  . 

01.5538 

21.53 

210022  . 

01.4510 

20.79 

220058  . 

01.0836 

16.26 

230027  . 

01.1378 

15.73 

230124  . 

01.1675 

16.89 

190207  . 

01.2984 

16.42 

210023  . 

01.3643 

20.78 

220060  . 

01.3023 

25.32 

230029  . 

01.5813 

20.36 

230125  . 

01.2969 

14.51 

190208  . 

00.8122 

11.17 

210024  . 

01.5608 

19.73 

220062  . 

00.5837 

18.78 

230030  . 

01.2185 

16.47 

230128  . 

01.3868 

21.24 

190218  . 

01.2002 

15.33 

210025  . 

01.4079 

18.21 

220063  . 

01.2284 

19.40 

230031  . 

01.4399 

19.72 

230129  . 

01.7831 

19.91 

190223  . 

00.4249 

16.58 

210026  . 

01.3745 

19.52 

220064  . 

01.2327 

20.51 

230032  . 

01.7422 

19.08 

230130  . 

01.6706 

23.74 

190227  . 

00.8285 

210027  . 

01.3025 

18.58 

220065  . 

01 .2262 

19.58 

230034 

01  2308 

1799 

230132 

01  4100 

93  95 

190231  . 

01.3101 

16.00 

210028  . 

01.2213 

17.19 

220066  . 

01.3308 

20.73 

230035  . 

01.1162 

16.17 

230133  . 

01.2205 

15.07 

190233  . 

02.1157 

210029  . 

01.3148 

17.99 

220067  . 

01 .2855 

22.58 

230036 

01  2797 

1920 

230134 

01  1074 

17  91 

190234  . 

01.0506 

210030  . 

01.1531 

19.44 

220068  . 

00.5284 

16.67 

230037 

01  1244 

1740 

2301.35 

01.2667 

90  95 

190235  . 

01.2925 

210031  . 

01.5487 

16.42 

220070  . 

01.2510 

18.77 

230038  . 

01  7094 

21  21 

230137 

01  1040 

18  51 

190236  . 

01.2520 

210032  . 

01.1786 

17.97 

220071  . 

01.9203 

21.67 

230040  . . . 

01  2241 

20  53 

230141 

01  881 1 

99  44 

200001  . 

01.3789 

16.92 

210033  . 

01.2619 

18.58 

220073  . 

01.4122 

24.14 

230041  . 

01.2166 

20.75 

230142  . 

01.2194 

18.90 

200002  . 

01.0690 

17.70 

210034  . 

01.3724 

20.34 

220074  . 

01.1891 

22.82 

230042  . 

01.2296 

19.32 

230143  . 

01.3149 

16.58 

200003  . 

01.0950 

16.03 

210035  . 

01.2687 

18.11 

220075  . 

01.2648 

19.51 

230046  . 

01.8829 

25.32 

230144  . 

01.2245 

21.19 

200006 

01.0479 

14.97 

210037  . 

01.2430 

17.38 

220076  . 

01.1779 

25.46 

230047  . 

01.3366 

20.37 

230145  . 

01.1813 

15  96 

200007  . 

01.1177 

17.01 

210038  . 

01.3268 

21.63 

220077  . 

01.7898 

22.92 

230053  . 

01.6418 

24.16 

230146  . 

01.3082 

19.56 

200008  . 

01.2260 

20.19 

210039  . 

01.1902 

15.94 

220079  . 

01.1685 

21.68 

230054  . 

01.8205 

21.45 

230147  . 

01.4359 

19.70 

200009  . 

01.8101 

19.95 

210040  . 

01.3322 

21.01 

220080  . 

01.2694 

19.58 

230055  . 

01.1631 

18.26 

230149  . 

01.1837 

15.51 

200012  . 

01.1118 

16.55 

210043  . 

01.3061 

21.32 

220081  . 

01.0022 

24.81 

230056  . 

00.9878 

14.55 

230151  . 

01.3894 

22.02 

200013  . 

01.1203 

15.69 

210044  . 

01.2653 

19.38 

220082  . 

01.3094 

23.04 

230058  . 

01.1530 

18.69 

230153  . 

01.1308 

19.70 

200015  . 

01.2329 

17.41 

210045  . 

01.0746 

11.42 

220083  . 

01.1973 

20.43 

230059  . 

01.4442 

19.01 

230154  . 

00.9371 

12.43 

200016  . 

01.0114 

15.76 

210048  . 

01.2062 

23.30 

220084  ..... 

01.3131 

23.23 

230060  . 

01.3135 

17.97 

230155  . 

00.9376 

16.93 

200017  . 

01.2508 

17.94 

210049  . 

01.1553 

17.77 

220086  . 

01.6454 

26.01 

230062  . 

01.0219 

14.41 

230156  . 

01.7147 

22.91 

200018  . 

01.1950 

15.20 

210051  . 

01.4237 

20.03 

220088  . 

01.6091 

22.68 

230063  . 

01.3162 

19.15 

230157  . 

01.2050 

20.15 

200019  . 

01.2411 

18.59 

210054  . 

01.3298 

21.05 

220089  . 

01.3364 

22.69 

230065  . 

01.3398 

19.44 

230159  . 

01.4900 

19.64 

200020  . 

01.1431 

20.96 

210055  . 

01.2663 

24.26 

220090  . 

01.2573 

20.95 

230066  . 

01.3895 

20.58 

230162  . 

01.0467 

15.60 

200021  . 

01.1730 

17.78 

210056  ..... 

01.3807 

17.67 

220092  . 

01.2338 

20.66 

230068  . 

01.4452 

22.15 

230165  . 

01.8500 

21.91 

200023  . 

00.9047 

16.15 

210057  . 

01.4127 

25.76 

220094  . 

01.4159 

19.82 

230069  . 

01.1623 

21.95 

230167  . 

01.8077 

19.21 

200024  . 

01.3239 

19.84 

210058  . 

01.5368 

18.09 

220095  . 

01.2495 

19.06 

230070  . 

01.5719 

19.57 

230169  . 

01.3462 

20.88 

200025  . 

01.0831 

19.51 

210059  . 

01.2633 

21.44 

220098  . 

01.2547 

19.71 

230071  . 

01.1318 

22.00 

230171  . 

01.0260 

14.42 

200026  _ 

01.0264 

15.97 

210060  . 

01.1827 

23.61 

220100  . 

01.2637 

23.69 

230072  . 

01.2319 

19.32 

230172  . 

01.2802 

18.87 

200027  . 

01.1198 

17.27 

210061  . 

01.1772 

17.65 

220101  . 

01.4389 

23.41 

230075  . 

01.4721 

19.41 

230174  . 

01.2980 

19.50 

200028  . 

00.9739 

16.24 

220001  . 

01.2891 

21.80 

220104  . 

01.2663 

24.79 

230076  . 

01.3549 

22.67 

230175  . 

03.2600 

11.15 

200031  . 

01.2810 

15.26 

220002  . 

01.5403 

23.02 

220105  . 

01.2690 

22.16 

230077  . 

02.0661 

18.62 

230176  . 

01.2365 

20.69 

200032  . 

01.3464 

18.90 

220003  . 

01.0737 

16.71 

220106  . 

01.2609 

22.14 

230078  . 

01.1320 

15.79 

230178  . 

01.0169 

17.92 

200033  . 

01.7900 

20.16 

220004  . 

01.1625 

18.66 

220107  . 

01.1935 

19.21 

230080  . 

01.2235 

20.92 

230180  . 

01.1055 

15.79 

200034  . 

01 .2370 

18.05 

220006  . 

01.4299 

21.04 

220108  . 

01.1996 

21.13 

230081  . 

01.2880 

16.73 

230184  . 

01.1528 

17.45 

200037  . 

01.1965 

16.09 

220008  . 

01.2944 

20.45 

220110  . 

02.0104 

31.74 

230082  . 

01.2051 

15.97 

230186  . 

01.2241 

17.37 

200038  . 

01.1089 

18.23 

220010  . 

01.3126 

21.44 

220111  ..u. 

01.2673 

21.76 

230C85  . 

01.1173 

17.76 

230188  . 

01.1832 

16.01 

200039  . 

01.2710 

19.03 

220011  . 

01.1495 

27.00 

220116  . 

01.9996 

24.40 

230086  . 

00.9982 

14.88 

230189  . 

00.9248 

14.93 

200040  . 

01.1083 

17.37 

220012  . 

01.3759 

30.46 

220118  ..... 

02.0700 

27.44 

230087  . 

01.0511 

17.12 

230190  . 

01.0342 

20.21 

200041  . 

01.0939 

16.19 

220015  . 

01.2326 

20.94 

220119  . 

01.3155 

24.27 

230089  . 

01.2833 

21.86 

230191  . 

00.9127 

1665 

200043  . 

00.5261 

16.46 

220016  . 

01.3818 

20.87 

220123  . 

01.0410 

22.86 

230092  . 

01.3125 

18.29 

230193  ...„ 

01.2154 

16.97 

200050  . 

01.1881 

17.84 

220017  . 

01.3923 

23.16 

220126  . 

01.3402 

20.63 

230093  . 

01.2189 

18.91 

230194  . 

01.1126 

15.94 

200051  . 

00.9540 

18.29 

220019  . 

01.1528 

17.57 

220128  . 

01.2030 

22.97 

230095  . 

01.1979 

16.51 

230195  . 

01.3113 

20.94 

200052  . 

00.9785 

14.12 

220020  . 

01.2405 

18.68 

220133  . 

00  8368 

29.15 

230096  . 

01.1742 

20.60 

230197  . 

01.3274 

21.41 

200055 

01.1748 

15.29 

220021  . 

01.3591 

23.88 

220135  . 

01.2410 

24.67 

230097  . 

01.5896 

19.03 

230199  . 

01.1798 

16.61 

200062  . 

00.9125 

15.03 

220023  . 

01.1731 

19.92 

220153  ..... 

00.9842 

19.37 

230099  . 

01.1193 

18.90 

230201  . 

01.1765 

14.03 

200063  ..... 

01.2559 

18.27 

220024  . 

01.1999 

20.61 

220154  . 

01.0045 

20.83 

230100  . 

01.2045 

14.82 

230204  . 

01.3907 

20.13 

200066  _ 

01.2145 

15.65 

220025  . 

01.2157 

19.07 

220162  . 

01.1096 

230101  . 

01 .0786 

17  28 

230205 

01  0300 

13  00 

210001  _ 

01.4356 

19.45 

220028  . 

01.4895 

21.29 

220163  . 

02.0500 

24.21 

230103  . 

01.0544 

17.37 

230207  . 

01.2603 

21.19 

210002  ..._ 

02.0230 

16.46 

220029  . 

01.1509 

23.54 

220171  . 

01.6484 

21.72 

230104  . 

01.6079 

21.24 

230208  . 

01.2419 

18.18 

210003  . 

01.5440 

22.78 

220030  . 

01.1149 

17.02 

230001  . 

01.1916 

18.72 

230105  . 

01.6872 

19.47 

230211  . 

00.9353 

14.11 

210004  . 

01.3603 

21.20 

220031  . 

02.0045 

27.24 

230002  . 

01.2647 

18.80 

230106  . 

01.3041 

18.64 

230212  . 

01.0711 

22.89 

210005  . 

01.2340 

18.52 

220033  . 

01.3841 

19.62 

230003  . 

01.1461 

18.79 

230107  . 

00.9245 

11.54 

230213  . 

01.0327 

13.19 

210006  . 

01.0978 

17.09 

220035  ..... 

01.3154 

19.49 

230004  . 

01.6848 

24.03 

230108  . 

01.2343 

18.02 

230216  . 

01.6063 

19.50 

210007  . 

01.6805 

20.55 

220036  . 

01.5943 

22.33 

230005  . 

01.2552 

18.69 

230110  . 

01.3941 

17.31 

230217  . 

01.2397 

19.60 

210008  . 

01.3375 

19.03 

220038  . 

01.2899 

21.60 

230006  . 

01.1051 

15.91 

230111  ..... 

00.9878 

20.02 

230219  . 

00.9329 

16.58 

210009  . 

01.8279 

19.93 

220041  ..... 

01.2094 

21.02 

230007  . 

01.0602 

17.82 

230113  . 

00.9779 

18.07 

230221  . 

01.1053 

17.78 

210010 

01.1891 

16.40 

220042  . 

01.2025 

25.43 

230012  . 

00.8670 

11.92 

230114  . 

00.6687 

25.66 

230222  . 

01.3897 

18.46 

210011  . 

01.2786 

21.24 

220046  . 

01.3746 

22.27 

230013  . 

01.3024 

20.55 

2301 15  . 

01.0054 

15.79 

230223  . 

01.3120 

21.86 

210012  „... 

01.6309 

21.50 

220049  . 

01.3183 

21.16 

230015  . 

01.1332 

19.54 

2301 16  . 

00.9536 

14.84 

230227  . 

01.4688 

22.63 

210013  ..... 

01.2397 

18.65 

220050  . 

01.0938 

18.78 

230017  . 

01.5764 

20.51 

230117  . 

01.9408 

25.77 

230230  . 

01.6754 

21.30 

210015  . 

01.2814 

18.58 

220051  . 

01.2100 

20.56 

230019  . 

01.4991 

22.60 

2301 18  . 

01.2214 

16.37 

230232  . 

00.9775 

18.31 
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230235  . 

01.0781 

14.12  I 

249066  . 

01.4071 

18.87 

240153  . 

01.0196 

15.01 

250058  . 

01.1577 

13.20 

260013  . 

01.1118 

13.85 

230236  . 

01.2952 

21.82 

240069  . 

01.2110 

18.58 

240154  .... 

01.0483 

14.45 

250059  . 

01.0878 

14.15 

260014  . 

01.7489 

18.62 

230239  . 

01.1617 

16.38 

240071  . 

01.1304 

17.67 

240155  . 

00.9544 

16.25 

250060  . 

00.7824 

10.79 

260015  . 

01.3467 

12.13 

230241  . 

01.1064 

17.56 

240072  . 

01.0864 

17.53 

240157  . 

01.1171 

11.54 

250061  . 

00.8592 

09.59 

260017  . 

01.2916 

14.90 

230244  . 

01.3649 

21.20 

240073  . 

00.9499 

15.03 

240160  . 

00.9811 

15.61 

250063  . 

00.8532 

12.96 

260018  . 

00.9287 

10.14 

230253  . 

00.9665 

18.09 

240075  . 

01.1872 

19.26 

240161  . 

00.9741 

14.77 

250065  . 

00.9879 

11.60 

260019  . 

01.0354 

12.50 

230254  . 

01.2851 

21.85 

240076  . 

01.1127 

20.82 

240162  . 

00.9969 

15.08 

250066  . 

00.9303 

14.05 

260020  . 

01.6667 

20.95 

230257  . 

00.8588 

18.77 

240077  . 

00.9355 

12.01 

240163  . 

00.9492 

14.68 

250067  . 

01.1448 

15.22 

260021  . 

01.5105 

18.46 

230259  . 

01.1900 

19.63 

240078  . 

01.5064 

21.81 

240166  . 

01.0768 

15.70 

250068  . 

00.8507 

09.05 

260022  . 

01.2935 

16.51 

230264  . 

01.0350 

19.01 

240079  . 

01.0497 

13.53 

240169  . 

00.9590 

15.46 

250069  . 

01.4085 

13.92 

260023  . 

01.3238 

16.81 

230269  . 

01.3679 

22.82 

240080  . 

01.4036 

21.73 

240170  . 

01.1704 

14.40 

250071  . 

00.9017 

10.90 

260024  ..... 

00.9481 

12.58 

230270  . 

01.2231 

20.42 

240082  . 

01.0921 

15.87 

240171  . 

01.0490 

14.30 

250072  . 

01.3515 

16.19 

260025  . 

01.2386 

1422 

230273  . 

01.5750 

21.61 

240083  . 

01.3718 

16.80 

240172  . 

01.0622 

14.86 

250076  . 

01.5698 

08.95 

260027  . 

01.5497 

20.66 

230275  . 

00.5014 

16.62 

240084  . 

01.3050 

17.76 

240173  . 

00.9755 

14.79 

250077  . 

00.9412 

11.54 

260029  . 

01.1498 

16.88 

230276  . 

00.6978 

17.39 

240085  . 

00.9625 

15.55 

240179  . 

01.0886 

15.05 

250078  . 

01.4494 

14.35 

260030  . 

01.1773 

10.35 

230277  . 

01.2413 

21.07 

240086  . 

01.0751 

15.22 

240184  . 

01.0883 

11.77 

250079  . 

00.8992 

13.59 

260031  ..... 

01.5413 

18.47 

230278  . 

01.8525 

21.54 

240087  . 

01.1768 

15.74 

240187  . 

01.1726 

18.89 

250081  . 

01.3362 

15.13 

260032  . 

01.6098 

1824 

230279  . 

00.6928 

15.06 

240088  . 

01.4371 

18.72 

240193  . 

01.0850 

15.54 

250082  . 

01.2704 

12.99 

260034  . 

01  0286 

15.30 

230280  . 

01.0834 

14.88 

240089  . 

00.9741 

15.79 

240196  . 

00.6150 

22.86 

250083  . 

01.0222 

10.67 

260035  . 

01.0464 

11.67 

240001  . 

01.5829 

22.07 

240090  . 

01.0683 

13.53 

240200  . 

00.9031 

13.54 

250084  . 

01.1161 

15.95 

260036  . 

01.0354 

1828 

240002 

01  7321 

20  58 

240093  . 

01.3423 

16.86 

240205  . 

01.0263 

250085  . 

00.9835 

12.43 

260037  . 

01.4487 

15.56 

240004 

01  5187 

21  05 

240094 

00  9944 

17.38 

240206  . 

00.9489 

250088  . 

00.9095 

14.66 

260039  . 

01.1663 

12.17 

240005  . 

01.0260 

15.07 

240096  . 

00.9798 

14.74 

240207  . 

01.2775 

22.23 

250089  . 

01.1705 

13.27 

260040  . 

01.6606 

15.94 

240006  . 

01.1157 

20.02 

240097  . 

01.1033 

16.59 

240210  . 

01.2460 

22.69 

250093  . 

01.1086 

12.75 

260042  . 

01.2618 

16.91 

240007  . 

01.0770 

15.81 

240098  . 

00.9404 

16.39 

240211  . 

00.9749 

11.52 

250094  . 

01.2615 

14.92 

260044  . 

01.0947 

14,86 

240008  . 

01.0674 

16.32 

240099  . 

01.0613 

10.76 

250001  . 

01.4462 

16.92 

250095  . 

01.0173 

14.72 

260047  . 

01.4608 

15.90 

240009  . 

01.0015 

14.35 

240100  . 

01.2931 

18.57 

250002  . 

00.8377 

14.44 

250096  . 

01.2796 

15.77 

260048  . 

01.2353 

1925 

240010  . 

01.9721 

21.16 

240101  . 

01.1796 

17.70 

250003  . 

01.0188 

15.17 

250097  ..... 

01.3210 

13.86 

260060  . 

01.0944 

14.63 

240011  . 

01.1609 

15.71 

240102  . 

00.9246 

12.87 

250004  . 

01.4728 

16.68 

250098  . 

00.8666 

14.72 

260052  . 

01.3374 

16.89 

240013  . 

01.3128 

16.96 

240103  . 

01.0718 

13.76 

250005  . 

01.0621 

10.43 

250099  . 

01.3193 

12.67 

260053  . 

01.1600 

10.83 

240014  . 

01.0888 

19.10 

240104  . 

01.1878 

21.72 

250006  . 

00.9609 

14.73 

250100  ..... 

01.2720 

14.27 

260054  . 

01.3127 

14.83 

240016  . 

01.3772 

16.31 

240105  . 

01.0170 

12.35 

250007  . 

01.2969 

1824 

250101  . 

00.8782 

09.75 

260055  . 

01.0240 

08.93 

240017  . 

01.1960 

15.66 

240106  . 

01.3854 

23.85 

250008  . 

00.9267 

11.91 

250102  . 

01.6506 

14.59 

260057  . 

01.1561 

14.12 

240018  . 

01.3341 

17.17 

240107  . 

00.9699 

14.74 

250009  ..... 

01.1981 

15.81 

250104  ..... 

01.4465 

16.31 

260059  . 

01.2358 

11.75 

240019  . 

01.1978 

20.69 

240108 . 

00.9818 

12.35 

250010  . 

01.0279 

11.88 

250105  . 

00.9253 

11.52 

260061  . 

01.1336 

11.91 

240020  . 

01.1520 

20.05 

240109  . 

00.9741 

12.06 

250012  . 

00.9496 

13.18 

250107  . 

00.8880 

14.99 

260062  . 

01.2041 

17.75 

240021  . 

01.0040 

13.13 

240110  . 

00.9880 

14.66 

250015  . 

01.1038 

10.43 

250109  . 

00.9626 

12.97 

260063  . 

01.1241 

15.61 

240022  . 

01.1175 

18.13 

240111  . 

01.0008 

15.65 

250017  . 

00.9756 

14.92 

250112  . 

00.9502 

14.95 

260064  . 

01.3140 

15.06 

240023  . 

01.1030 

16.17 

240112  . 

01.0031 

14.22 

250018  . 

01.0885 

1121 

250117  . 

01.0120 

13.39 

260065  . 

01.7943 

16.07 

240025  . 

01.1264 

14.54 

240114  . 

00.8987 

13.21 

250019  . 

01.4959 

16.51 

250119  . 

01.1151 

11.59 

260066  ..... 

01.0288 

15.31 

240027  . 

01.0390 

15.50 

240115  . 

01.6552 

21.53 

250020  . 

00.9499 

11.47 

250120  . 

01.0895 

13.47 

260067  . 

00.9511 

10.89 

P4009R 

01  1819 

18  14 

240116 

00  9626 

1254 

250021 

00  9247 

08.33 

250122  . 

01 .2652 

260068  . 

01.6948 

19.07 

240029 

01  2178 

1700 

240117 

01  1416 

17.40 

250023  . 

00.8534 

250123  . 

01.3253 

18.31 

260070  . 

01.0659 

12.16 

240030  . 

01.2841 

17.33 

240119  . 

00.8875 

17.45 

250024  . 

00.9649 

08.37 

250124  . 

00.9106 

11.28 

260073  . 

01.0302 

11.87 

240031  . 

00.9917 

13.83 

240121  . 

00.9321 

17.85 

250025  . 

01.1328 

15.43 

250125  . 

01.3287 

18.00 

260074  . 

01.3216 

1726 

240036  . 

01.5683 

19.89 

240122  . 

01.0774 

16.25 

250027  . 

01.0193 

11.14 

250126  . 

00.9981 

13.81 

260077  _ 

01.7111 

16.86 

240037  . 

01.0458 

17.05 

240123  . 

01.0910 

13.80 

250029  . 

00.8793 

11.91 

250127  . 

00.7920 

10.67 

260078  ..... 

01.2189 

14.34 

240038  . 

01.4741 

24.33 

240124  . 

00.9979 

16.84 

250030  . 

00.9896 

11.25 

250128  . 

01.1005 

11.81 

260079  . 

01.0347 

11.96 

240040  . 

01.1842 

19.00 

240125  “. 

00.8791 

12.16 

250031  . 

01.3389 

17.65 

250131  . 

00.9868 

10.41 

260080  . 

01.0511 

10.85 

240041  . 

01.2649 

15.42 

240127  . 

01.1121 

12.16 

250032  . 

01.2654 

1527 

250134  . 

00.9827 

15.67 

260081  . 

01.5218 

18.50 

240043  . 

01.2140 

17.60 

24C128  . 

01.1105 

14.99 

250033  . 

01.1181 

12.63 

250136  . 

00.9255 

15.06 

260082  . 

01.1931 

13.85 

240044  . 

01.1785 

16.75 

240129  . 

01.0693 

13.13 

250034  . 

01.6285 

13.70 

250138  . 

01.2517 

16.52 

260085  . 

01.5637 

18.89 

240045  . 

01.1184 

18.25 

240130  . 

01.0707 

15.14 

250035  . 

00.8781 

13.38 

250141  ..... 

01.2420 

16.11 

260086  . 

00.9979 

13.83 

940047 

01  5057 

IQ  88 

240182 

01  2513 

21  26 

250036 

01  0177 

10.97 

250145  . 

00.9900 

260089  . 

01.0806 

12.16 

240048  . 

01.2505 

21.83 

240133  . 

01.1407 

16.39 

250037  . 

00.8362 

09.52 

250146  . 

01.0321 

12.44 

260091  . 

01.6471 

2021 

240049  . 

01.7838 

21.16 

240135  . 

00.8896 

11.98 

250038  . 

00.9499 

12.49 

250148  . 

01.1361 

15.43 

260094  . 

012145 

17.53 

240050  . 

01.1393 

22.26 

240137  . 

01.2269 

15.99 

250039  . 

01.0330 

12.23 

250149  _ 

00.9132 

13.16 

260095  . 

01.4120 

15.92 

240051  . 

00.9412 

14.60 

240138  . 

00.9554 

12.39 

250040  . 

01.3374 

16.36 

260001  . 

01.6349 

16.67 

260096  . 

01.5939 

23.01 

240052  . 

01.2644 

18.14 

240139  . 

00.9722 

14.07 

250042  . 

01.2430 

13.72 

260002  . 

01.4569 

20.60 

260097  . 

01.1570 

16.79 

240053  . 

01.5109 

19.37 

240141  . 

01.1688 

18.92 

250043  . 

01.0013 

11.48 

260003  . 

00.9755 

13.10 

260100  . 

01.0555 

13.31 

240056  . 

01.2706 

21.66 

240142  . 

01.1018 

15.56 

250C44  . 

00.9982 

14.17 

260004  . 

01.0307 

12.81 

260102  . 

01.0503 

17.58 

240057  . 

01.7848 

21.08 

240143  . 

01.1208 

11.76 

250045  . 

01.1343 

17.75 

260005  . 

01.6937 

20.17 

260103  . 

01.3951 

16.96 

240058  . 

00.9673 

10.32 

240144  . 

01.0057 

13.66 

250047  ..... 

00.9900 

11.39 

260006  . 

01.4647 

16.81 

260104  ..... 

01.7016 

19.61 

240059  . 

01.1120 

19.63 

240145  . 

00.9274 

12.01 

250048  . 

01.5333 

14.39 

I  260007  . 

01.6398 

14.42 

260105  . 

01.8395 

21.04 

240061  . 

01.7782 

21.05 

240146  . 

00.9883 

18.68 

250049  . 

00.9030 

11.19 

260008  . 

01.2717 

16.18 

260107  . 

01.4283 

19.39 

240063  . 

01.5142 

22.26 

240148  . 

01.0886 

08.84 

250050  . 

01.2902 

12.79 

260009  . 

01.2279 

15.64 

260108  . 

01.8648 

18.57 

240064  . 

01.2569 

20.39 

240150  . 

00.8880 

12.16 

250051  . 

00.8720 

08.88 

260011  . 

01.6382 

17.12 

260109  .... 

00.9885 

11.86 

240065  . 

01.0639 

10.79 

240152  . 

01.0422 

18.29 

250057  . 

01.2899 

14.84 

260012  . 

01.1117 

1221 

260110  .... 

01.5646 

14.92 
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Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

I  Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

j  Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

1  Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

260113  . 

01.0840 

14.31 

270036  ..... 

00.9396 

09.94 

280051  . 

01.1961 

13.85 

290022  . 

01.6834 

20.50 

310043  . 

01.2814 

19.99 

260115  . 

01.2379 

14.59 

270039  . 

01.0701 

12.96 

280052  . 

00.9828 

12.52 

290027  . 

00.9705 

15.03 

310044  . 

01.3355 

20.03 

260116  . 

01.1035 

13.89 

270040  ..... 

01.0918 

19.79 

280054  . 

01.2699 

16.10 

290032  . 

01.4454 

18.24 

310045  . 

01.4264 

27.62 

260119  . 

01.1902 

13.28 

270041  . 

01.0742 

11.52 

280055  . 

00.9226 

12.19 

290036  . 

01.0395 

13.90 

310047  . 

01.3550 

24.05 

260120  . 

01.2141 

14.60 

270044  . 

01.1489 

14.40 

280056  . 

01.0135 

13.28 

290038  . 

00.9396 

17.61 

310048  . 

01.2514 

21.34 

260122  . 

01.1460 

13.40 

270046  . 

00.9270 

13.70 

280057  . 

00.9801 

15.61 

290039  . 

01.3445 

310049 

ni  3?ifi 

93  91 

260123  . 

01.0152 

14.74 

270048  . 

01.0798 

14.13 

280058  ..... 

01.3647 

14.36 

300001  . 

01.3832 

-'21.03 

310050  . 

01.2306 

21.48 

260127  . 

00.9860 

1388 

270049  ..... 

01.8351 

19.31 

280060 

01.5777 

18.24 

300003  . 

01.8909 

21.59 

310051  . 

01.3464 

23.27 

260128  . 

01.0214 

09.22 

270050  . 

01.0761 

17.43 

280061  . 

01.4895 

15.95 

300005  . 

01.2724 

19.13 

310052  . 

01.2876 

21.19 

260129  . 

01.2044 

13.52 

270051  . 

01.3392 

18.76 

280062  . 

01.1457 

12.55 

300006  . 

01.1393 

17.36 

310054  . 

01 .3052 

23.97 

260131  . 

01.4057 

15.91 

270052  . 

01.0912 

12.73 

280064  . 

01.0808 

13.94 

300007  . 

01.1629 

17.04 

310056  . 

01.3867 

20.63 

260134  . 

01.1566 

14.28 

270053  . 

00.9396 

09.78 

280065  . 

01.2724 

17.49 

300008  . 

01.2128 

18.30 

310057  . 

01.2933 

23.67 

260137  _ 

01.5528 

14.25 

270057  . 

01.2166 

12.70 

280066  . 

01.0334 

11.48 

300009  . 

01.1536 

18.16 

310058  . 

01.0905 

26.79 

260138  ...„ 

01.8916 

21.17 

270058  . 

00.9506 

11.51 

280068  . 

01.0867 

09.89 

300010  . 

01.2286 

17.88 

310060  . 

01.1999 

18.73 

260141 

01.9538 

17.10 

270059  . 

00.8656 

15.65 

280070  . 

01.0111 

10.30 

300011  . 

01.3592 

22.07 

310061  . 

01.2544 

20.23 

260142  . 

01.2385 

13.99 

270060  . 

00.9132 

13.26 

280073  . 

01.0115 

13.94 

300012  . 

01.3391 

21.42 

310062  . 

01.2896 

24.98 

260143  . 

00.9915 

11.96 

270063  . 

00.9457 

14.23 

280074  . 

01.1316 

12.68 

300013  . 

01.1451 

17.06 

310063  .  .. 

01.3667 

21.28 

260147  . 

01.0192 

12.91 

270068  . 

00.9009 

15.59 

280075  . 

01.2286 

13.10 

300014  . 

01.2207 

19.36 

310064  . 

01.2739 

22.29 

260148  . 

00.9522 

09.30 

270072  . 

00.7732 

11.39 

280076  ..... 

01.0462 

12.93 

300015  . 

01.1783 

18.08 

310067  . 

01.3277 

23.76 

260158  . 

01.1073 

11.77 

270073  . 

01.1623 

11.16 

280077  . 

01.3438 

17.26 

300016  . 

01.2027 

15.73 

310069  . 

01.2844 

20.03 

260159  . 

01.0850 

19.81 

270074  . 

00.8727 

280079  . 

01.2143 

10.42 

300017 

01  PSfiQ 

pi  96 

260160  ..... 

01.0956 

11.84 

270075  . 

00.9757 

280080  . 

01 .0583 

12.11 

300018 

01  9174 

IQ  fiP 

260162  . 

01.5758 

19.55 

270076  . 

00.7920 

280081  . .. 

01  6898 

18  79 

80001 Q 

260163 

01.3316 

15.35 

270079  . 

00.9171 

13.66 

280082  ..... 

01.0127 

13.48 

300020  . 

01.2718 

20.72 

310074  . 

01.4649 

22.61 

260164  _ 

00.9996 

12.17 

270080  . 

01.2061 

15.83 

280083  . 

01.0991 

14.54 

300021  . 

01.1855 

15.34 

310075  . 

01.3852 

23.13 

260166  . 

01.2350 

21.39 

270081  . 

01.0741 

12.39 

280084  . 

01.0433 

11.01 

300022  . 

01.1119 

17.22 

310076  . 

01.4347 

28.74 

260172  . 

00.9974 

13.47 

270082  . 

01.0739 

14.18 

280088  . 

01.7879 

17.98 

300023  . 

01.2955 

19.78 

310077  . 

01.5659 

23.51 

260173  _ 

01.0051 

11.78 

270083  . 

01.0517 

16.28 

280G89  . 

01.0322 

14.37 

300024  . 

01.1815 

16.74 

310078  . 

01.2978 

24.59 

260175  . 

01.1637 

14.99 

270084  ..... 

00.9318 

14.12 

280090  . 

00.9935 

13.49 

300028  . 

01.2393 

16.75 

310081  . 

01.2833 

21.29 

260176  . 

01.7266 

18.43 

280001  . 

01.1165 

12.98 

280091  . 

01.2101 

14.18 

300029  . 

01.3274 

22.44 

310083  ..... 

01.2856 

22.33 

260177  . 

01.3281 

20.42 

280003  . 

02.0364 

18.79 

280092  . 

00.8896 

12.18 

300033  . 

01.1182 

13.69 

310084  . 

01.3535 

20.99 

260178  _ 

01 .491  e 

18.91 

280005  . 

01.4366 

16.76 

280094  . 

01.0535 

14.07 

300034  . 

02.0357 

23.32 

310086  . 

01.2273 

21.30 

260179 

01.6454 

18.70 

280009  . 

01.7536 

17.25 

280097  . 

01.0852 

12.27 

310001  . 

01.7927 

25.90 

310087  . 

01.2824 

19.26 

260180  ..... 

01.6989 

20.07 

280011  . 

00.8644 

11.91 

280098  . 

00.9677 

10.40 

310002  . 

01.7252 

26.26 

310088  . 

01.2278 

20.64 

260183  _ 

01.5585 

16  14 

280012  . 

01.3033 

15.43 

280101  _ 

01.0917 

13.18 

310003  . 

01.2649 

24.08 

310090  . 

01.2311 

24.50 

260186  . 

01.2994 

15.97 

280013  . 

01.8329 

20.31 

280102  . 

01.1442 

12.76 

310005  . 

01.2313 

20.54 

310091  . 

01.3337 

20.80 

260188  . 

01.2526 

18.64 

280014  . 

00.9614 

13.39 

280104  . 

00.9770 

10.84 

310006  . 

01.2035 

19.56 

310092  . 

01.3119 

20.70 

260189  ...„ 

00.8480 

11.26 

280015  . 

01.0138 

15.19 

280105  . 

01.3787 

17.28 

310008  . 

01.3813 

22.73 

310093  . 

01.1685 

19.79 

260190  ...„ 

01.2487 

18.90 

280017  . 

01.1011 

13.94 

280106  . 

00.9285 

13.93 

310009  . 

01.2826 

22.80 

310096  . 

01.8614 

23.17 

260191  _ 

01.2524 

17.92 

280018  . 

01.0931 

13.35 

280107  . 

01.0876 

11.13 

310010  . 

01.2543 

20.81 

310105  . 

01.2399 

23.63 

260193  _ 

01.2325 

18.75 

280020  . 

01.6141 

18.93 

280108  . 

01 .2094 

13.96 

310011  . 

01.2880 

21.55 

310108  . 

01.4305 

21.85 

260195  . 

01.1677 

14.49 

280021  . 

01.3229 

15.49 

280109  ..... 

00.9160 

09.80 

310012  . 

01.5919 

24.30 

310110  . 

01.2375 

20.38 

260197 

01.1436 

17.26 

280022  . 

01.0087 

12.52 

280110  . 

01.0169 

11.19 

310013  . 

01.2782 

21.84 

310111  . 

01.3032 

20.46 

260198  _ 

01  3417 

15.86 

280023  . 

01.4104 

14.77 

280111  . 

01.2167 

15.63 

310014  . 

01.6890 

24.26 

310112  . 

01.3240 

21.02 

260200 

01.3591 

19.10 

280024  . 

00.9413 

13.05 

280114  . 

00.9785 

12.99 

310015  . 

01.9538 

24.97 

310113  . 

01.2381 

20.60 

270002  _ 

01.2857 

15.06 

280025  ..._ 

00.9422 

12.14 

280115  . 

00.9481 

14.77 

310016  . 

01.2557 

22.34 

310115  . 

01.2937 

19.31 

270003  — 

01.2209 

19.76 

280026  . 

01  0322 

15.28 

280117  ..... 

01.1926 

14.47 

310017  . 

01.3633 

23.40 

310116  . 

01.2358 

21.84 

270004  _ 

01.7072 

19.74 

280028  . 

01.0549 

14.53 

280118  . 

00.9922 

15.17 

310018  . 

01.1279 

20.55 

310118  . 

01.2541 

22.53 

270006  . 

01.0910 

14.78 

280029  . 

01.2160 

14.02 

280119  . 

00.8653 

310019  ..... 

01.6089 

23.53 

310119  . 

01.6063 

30,37 

270007  _ 

00.9226 

13.18 

280030  . 

01.7242 

24.40 

280123  . 

00.9506 

15.63 

310020  . 

01.2426 

21.55 

310120  . 

01.0681 

17.44 

270009  . 

01.0828 

15.34 

280031  _ 

01.0182 

13.10 

290001  . 

01.6689 

21.85 

310021  _ 

01.3936 

22.03 

310121  . 

01.1650 

20.34 

270011  _ 

01.0735 

15.52 

280032  . 

01.3285 

15.57 

290002  . 

00.9842 

17.79 

310022  . 

01.2809 

21.47 

320001  . 

01.4673 

17.14 

270012  _ 

01.6735 

18.11 

280033  . 

01.1021 

14.24 

290003  ..... 

01.6564 

20.74 

310024  . 

01.3576 

22.85 

320002  . 

01.3450 

20.13 

270013  _ 

01.4138 

17.77 

280034  ..... 

01.3125 

13.86 

290005  . 

01.4911 

19.03 

310025  . 

01.2579 

22.27 

320003  . 

01.1854 

15.65 

270014  _ 

01.7993 

16.86 

280035  . 

00.9238 

11.81 

290006  . 

01.1665 

16.15 

310026  . 

01.2329 

22.67 

320004  . 

01.2651 

17.19 

270016  _ 

00.9333 

13.23 

280037  . 

01.0189 

14.28 

290007  . 

01.9072 

27.06 

310027  . 

01.3359 

20.94 

320005  . 

01.3181 

18.87 

270017 

01.3074 

18.67 

280038  . 

01.0809 

14.53 

290008  ...„ 

01.1850 

18.73 

310028  . 

01.1829 

21.21 

320006  . 

01.3623 

15.96 

270019  . 

01.0378 

14.02 

280039  ...„ 

01.1314 

13.99 

290009  . 

01.5619 

22.25 

310029  . 

01.9763 

22.49 

320009  . 

01.5982 

16.52 

270021  . 

01.1585 

16.23 

280040  . 

01.6182 

18.67 

290010 

01.1281 

11.93 

310031  _ 

02.8592 

24.35 

320011  . 

01.0288 

17.06 

270023  ..... 

01.3591 

20.08 

280041  ..... 

00.9200 

11.80 

290011  ..... 

01.0270 

14.67 

310032  ...» 

01.3459 

21.17 

320012  . 

00.9809 

16.21 

270024  _ 

00.9898 

13.05 

280042  . 

01.1024 

13.11 

290012  . 

01.3986 

20.67 

310034  . 

01.2650 

21.26 

320013  . 

01.1612 

19.19 

270026  _ 

00.9412 

12.95 

280043  ...„ 

01.0606 

14.76 

290013  . 

01.0582 

15.39 

310036  . 

01.1459 

19.86 

320014  . 

01.1014 

11.24 

270027  _ 

01.0785 

11.91 

280045  . 

01.2844 

13.63 

290014  . 

01.0288 

16.38 

310037  ..... 

01.3381 

26.92 

320016  . 

01.1858 

13.77 

270028  _ 

01.0843 

15.37 

280046  . 

01.1494 

11.04 

290015  . 

01.0017 

15.15 

310038  . 

02.0243 

23.35 

320017  . 

01.1639 

16.85 

270029  . 

00.9485 

16.24 

280047  . 

01.0939 

15.34 

290016  . 

01.2292 

19.81 

310039  . 

01.2854 

21.42 

320018  . 

01.5091 

17.37 

270032  . 

01.1184 

15.80 

280048  ..... 

01.1833 

12.06 

290019  . 

01.3453 

19.06 

310040  . 

01.2606 

24.06 

320019  . 

01.5428 

22.95 

270033  _ 

00.8853 

12.19 

280049  . 

01.0480 

13.30 

290020  .„. 

01.0868 

17.66 

310041  ..... 

0K3379 

21.96 

320021  . 

01.7525 

17.31 

270035  . 

01.0156 

17.11 

280050  . 

00.9680 

13.11 

290021  . 

01.6469 

19.51 

310042  . 

01.2137 

22.13 

320022  . 

01.2437 

16.07 
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Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

320023  . 

00.9909 

16.72 

330059  . 

01.5929 

29.90 

330171  . 

01.3206 

21.95 

330268  . 

01.0351 

14.44 

340023  . 

01.4078 

17.97 

320030  . 

01.0522 

18.27 

330061  . 

01.3120 

23.60 

330175  . 

01.1547 

14.34 

330270  . 

01.9728 

32.47 

340024  . 

01.1778 

15.07 

320031  . 

00.9076 

12.36 

330062  . 

01.1602 

15.58 

330177  . 

01.0010 

13.74 

330273  . 

01.3703 

23.35 

340025  . 

01.1795 

14.80 

320032  . 

00.9382 

15.10 

330064  . 

01.4487 

29.63 

330179  . 

00.8711 

14.38 

330275  . 

01.3086 

18.58 

340027  . 

01.1882 

15.59 

320033  . 

01.1251 

20.90 

330065  . 

01.1874 

17.24 

330180  . 

01.1878 

16.40 

330276  . 

01.1943 

17.02 

340028  . 

01.5461 

17.32 

320035  . 

00.9732 

14.60 

330066  . 

01.3105 

17.53 

330181  . 

01.3086 

30.46 

330277  . 

01.1399 

16.32 

340030  . 

02.0657 

20.58 

320037  . 

01.2259 

15.59 

330067  . 

01.3362 

20.60 

330182  . 

02.4681 

28.41 

330279  . 

01.3463 

18.52 

340031 

01.0087 

11.97 

320038  . 

01.2177 

13.85 

330072  . 

01.3519 

27.86 

330183  . 

01.5110 

18.72 

330285  . 

01.7826 

22.52 

340032  . 

01.3862 

18.60 

320046  . 

01.2515 

18.15 

330073  . 

01.1568 

14.87 

330184  . 

01.3693 

26.85 

330286  . 

01.3178 

24.25 

340035  . 

01.1812 

15.73 

320048  . 

01.3042 

1740 

330074  . 

01.2164 

17.15 

330185  . 

01.3284 

25.44 

330290  . 

01.7803 

29.90 

340036  . 

01.2483 

17.33 

320056 

00.9777 

330075  . 

01.0811 

17.25 

330186  . 

00.8858 

19.79 

330293  ...... 

01.1544 

13.43 

340037  . 

01.1212 

15.35 

320057 

00  9961 

330078  . 

01.3881 

17.05 

330188  . 

01.2058 

18.28 

330304  . 

01.2543 

26.20 

340038  . 

01.0711 

15.42 

320058 

00  8563 

330079  . 

01.2322 

17.05 

330189  . 

01.4328 

16.85 

330306  . 

01.4671 

27.44 

340039  . 

01.2888 

19.52 

320059 

01.1577 

330080  . 

01.4470 

27.21 

330191  .... 

01.3327 

17.06 

330307  . 

01.2478 

19.43 

340040  . 

01.7915 

18.22 

320060 

00  9420 

330084  . 

01.0602 

16.46 

330193  . 

01.3167 

27.97 

330308  . 

01.2513 

29.68 

340041  . 

01.2345 

17.24 

320061 

01  1055 

330085  . 

01.3285 

18.64 

330194  . 

01.8377 

25.39 

330309  . 

01.2698 

24.10 

340042  . 

01.1974 

14.01 

320062 

00  9114 

330086  . 

01.2430 

24.99 

330195  . 

01.6497 

29.85 

330314  . 

01.4597 

22.18 

340044  . 

01.0183 

13.44 

320063  . 

01.2900 

12.84 

330088  . 

01.0583 

24.62 

330196  . 

01.3112 

28^6 

330315  . 

16.1090 

25.23 

340045  . 

00.9957 

09.61 

320065  . 

01.3717 

16.38 

330090  . 

01.5512 

16.76 

330197  . 

01.0557 

14.99 

330316  . 

01.2631 

21.85 

340047  . 

01.8712 

18.39 

320067  . 

00.8637 

17.64 

330091  . 

01.3277 

18.50 

330198  . 

01.4009 

22.87 

330327  . 

00.9920 

16.17 

340048  . 

00.9368 

14.02 

320068  . 

00.8811 

14.99 

330092  . 

01.1181 

14.07 

330199  . 

01.4019 

26.06 

330331  . 

01.2272 

29.77 

340049  . 

00.6961 

13.94 

320069  . 

00.9953 

10.67 

330094  . 

01.1757 

16.51 

330201  . 

01.6400 

27  62 

330332  . 

01.2979 

25.01 

340050  ..... 

01.1971 

17.37 

320070  . 

00.9025 

330095  . 

01.2329 

17.55 

330202  . 

01.6494 

28.76 

330333  . 

01.2530 

23.81 

340051  . 

01.3335 

16.08 

320074  . 

01.0790 

17.04 

330096  . 

01.0910 

15.45 

330203  . 

01.3914 

19.06 

330336  . 

01.3462 

28.99 

340052  . 

01.0094 

18.41 

320079  . 

01.1541 

17.22 

330097  . 

01.2372 

15.36 

330204  . 

01.3917 

28.09 

330338  . 

01.2385 

23.09 

340053  . 

01.6620 

19.08 

330001  . 

01.1750 

25.49 

330100  . 

00.7187 

26.07 

330205  . 

01.1520 

20.29 

330339  . 

00.8847 

18.73 

340054  . 

01.1119 

13.09 

330002  . 

01.4149 

25.22 

330101  . 

01.7628 

33.56 

330208  . 

01.2512 

24.55 

330340  . 

01.1888 

21.17 

340055  . 

01.1909 

17.40 

330003  . 

01.3160 

17.67 

330102  . 

01.3509 

17.47 

330209  . 

01.2145 

23.11 

330350  . 

01.8002 

28.27 

340060  . 

01.1481 

16.69 

330004  . 

01.3302 

19.08 

330103  . 

01.2729 

16.46 

330211  . 

01.1985 

17.23 

330353  . 

01  3364 

30.33 

340061  . 

01.6989 

19.91 

330005 

01.7965 

20.49 

330104  . 

01.3856 

26.74 

330212  . 

01.1045 

21.12 

330354  . 

01.5239 

340063  . 

01.0467 

13.08 

330006  . 

01.2737 

23.92 

330106  . 

01.5963 

34.42 

330213  . 

01.1784 

15.72 

330357  . 

01.3755 

33.49 

340064 

01.2127 

17.10 

330007  . 

01.3460 

17.71 

330107  . 

01.3256 

21.55 

330214  . 

01.7511 

29.72 

330359  . 

00.9233 

19.54 

340065  . 

01.3418 

14.39 

330008  . 

01.2046 

15.62 

330108  . 

01.2169 

16.28 

330215  ..... 

01.2278 

15.66 

330372  . 

01.2025 

24.47 

340067  ..... 

01.2760 

15.88 

330009  . 

01.3758 

30.32 

330111  . 

01.0618 

14.81 

330218  . 

01.1332 

17.94 

330381  . 

01.1984 

28.03 

340068  . 

01.2350 

14.77 

330010  . 

01.2804 

15.07 

330114  . 

00.9802 

16.13 

330219  . 

01.6757 

19.13 

330385  . 

01.1745 

26.83 

340069  . 

01.7385 

19.47 

330011  . 

01.3292 

17.98 

330115  . 

01.2205 

15.23 

330221  . 

01.3401 

27.53 

330386  ..... 

01.1994 

23.03 

340070  . 

01.3821 

17.57 

330012  . 

01.7032 

31.01 

330116  . 

00.9768 

14.21 

330222  . 

01.2792 

17.64 

330387  . 

01.0268 

23.95 

340071  . 

01.0850 

15.08 

330013  . 

02.0647 

17.36 

330118  . 

01.6278 

18.94 

330223  . 

01.0631 

15.37 

330389  . 

01.7543 

29.43 

340072  . 

01.0658 

15.20 

330014  . 

01.3775 

28.72 

330119  . 

01.7614 

33.48 

330224  . 

01.2427 

18.20 

330390  . 

01.2733 

30.36 

340073  . 

01.5479 

2023 

330016  . 

01.0528 

15.47 

330121  . 

01.0392 

16.10 

330225  . 

01.1712 

24.38 

330393  . 

01.7116 

27.22 

340075  . 

01.2024 

16.26 

330019  . 

01.2906 

25.33 

330122  . 

01.0841 

21.84 

330226  . 

01.2737 

16.28 

330394  . 

01.5398 

18.37 

340080  . 

01.0616 

12.72 

330020  . 

01.0589 

15.26 

330125  . 

01.8638 

19.53 

330229  . 

01.3073 

15.69 

330395  . 

01.2975 

30.64 

340084  . 

01.0587 

15.61 

330023  . 

01.2488 

23.30 

330126  . 

01.1887 

22.34 

330230  . 

01.4289 

28.69 

330396  . 

01.3518 

31.58 

340085  . 

01.1725 

15.65 

330024  . 

01.8102 

30.17 

330127  . 

01.3382 

25.03 

330231  . 

01.0965 

29.91 

330397  . 

01.2796 

25.47 

340087  ..... 

01.1033 

16.01 

330025  . 

01.1843 

16.20 

330128  . 

01.3718 

27.71 

330232  . 

01.2398 

16.42 

330398  . 

01.2707 

26.92 

340088  . 

01.1389 

16.22 

330027  . 

01.4582 

30.93 

330132  . 

01.0795 

14.60 

330233  . 

01.5355 

29.70 

330399  ..... 

01.2655 

29.65 

340089  . 

01.0362 

12.85 

330028  . 

01.4159 

24.95 

330133  . 

01.3670 

30.50 

330234  . 

02.2504 

29.60 

340001  . 

01.5501 

19.47 

340090  ..... 

01.1535 

17.15 

330029  . 

01.0093 

19.09 

330135  . 

01.1584 

18.28 

330235  . 

01.1446 

18.33 

340002  . 

01.8976 

18.38 

340091  _ 

01.7185 

19.42 

330030  ....: 

01.2056 

16.22 

330136  . 

01,2983 

16.54 

330236  ..... 

01.4017 

27.87 

340003  . 

01.1485 

17.08 

340093  . 

01.0725 

.12.10 

330033  . 

01.2685 

13.82 

330140  . 

01.7550 

17.51 

330238  . 

01.2317 

14.19 

340004 

01.4880 

17.16 

340094  . 

01.4425 

17.65 

330034  . 

00.7483 

32.72 

330141  . 

01.3513 

24.27 

330239  ..... 

01.1938 

15.39 

340005  . 

01.1584 

13.24 

340096  ..... 

01.1689 

17.33 

330036  . 

01.2233 

22.66 

330144  . 

00.9795 

13.70 

330240  . 

01.3306 

27.41 

340006  . 

01.0906 

14.60 

340097  . 

01.1822 

16.61 

330037  . 

01.1592 

14.92 

330148  . 

01.0842 

14.58 

330241  . 

01.9041 

22.30 

340007  . 

01.1627 

16.20 

340098  . 

01.7248 

19.46 

330038  . 

01.2091 

14.81 

330151  . 

01.0739 

14.55 

330242  . 

01.3798 

23.99 

340008  . 

01.1478 

16.55 

340099  . 

01.1578 

12.70 

330039  . 

00.8379 

14.25 

330152  . 

01.4451 

28.88 

330245  . 

01.3025 

17.35 

340009  . 

01.4763 

19.70 

340101 

01.1697 

11.80 

330041  . 

01.3314 

30.19 

330153  . 

01.7110 

17.15 

330246  . 

01.3563 

25.33 

340010  . 

01.3230 

16.97 

340104  ..... 

00.8557 

12.36 

330043  . 

01.3067 

26.43 

330154  . 

01.6447 

330247  . 

00.7683 

25.98 

340011  . 

01.1353 

14.36 

340105  . 

01.3824 

17.94 

330044  . 

01.2714 

17.50 

330157  . 

01.3606 

19.48 

330249  ..... 

01.1711 

15.98 

840012  _ 

01.3201 

15.92 

340106  _ 

01.2125 

18.52 

330045  . 

01.4023 

26.05 

330158  . 

01.4101 

23.06 

330250  . 

01.3091 

16.77 

340013 

01.2494 

15.63 

340107  . 

01.4157 

16.68 

330046  . 

01.4855 

29.75 

330159  . 

01.3179 

18.08 

330252  . 

00.8801 

15.72 

340014  . 

01.5841 

22.01 

340109  ..... 

01.3465 

16.84 

330047  . 

01.2553 

16.37 

330160  . 

01.4447 

28.65 

330254  . 

01.1655 

15.21 

340015  ..... 

01.2963 

17.05 

340111  . 

01.1815 

13.75 

330048  . 

01.2233 

16.94 

330161  . 

00.7222 

16.75 

330258  . 

01.3709 

26.99 

340016  ..... 

01.2058 

15.58 

340112  . 

01.0676 

13.87 

330049  . 

01.3230 

17.81 

330162  . 

01.2585 

26.51 

330259  . 

01.5058 

22.66 

340017  . 

01.2663 

15.96 

340113  . 

01.9984 

21.03 

330053  . 

01.1834 

15.15 

330163  . 

01.2525 

18.88 

330261  ..... 

01.2898 

25.24 

340018  . 

01.1806 

15.29 

340114  . 

01.5616 

19.74 

330055  . 

01.4840 

31.04 

330164  . 

01.3791 

19.40 

330263  . 

01.0205 

18.52 

340019  . 

01.0455 

13.86 

340115  . 

01.5419 

18.15 

330056  . 

01.3098 

27.72 

330166  . 

01.0009 

15.11 

330264  . 

01.2445 

23.18 

340020  . 

01.2079 

17.65 

340116  . 

01.8193 

20.54 

330057  . 

01.6936 

16.97 

330167  . 

01.7072 

28.82 

330265  . 

01.3598 

16.53 

340021  ..... 

01.2692 

1622 

340119  . 

01.2909 

16.28 

330058  . 

01.3085 

16.22 

330169  . 

01.4102 

32.57 

330267  . 

01.2237 

23.35 

340022  . 

01.0376 

14.98 

340120  . 

01.0939 

12.31 

29966 
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340121  . 

01.1272 

15.36 

350043  . 

01.7063 

16.69 

360064  . 

01.6051 

21.61 

360145  . 

01.6513 

370015  . 

01.2714 

14.88 

340123  . 

01.1203 

16.92 

350044  . 

00.8706 

10.29 

360065  . 

01.2767 

17.59 

360147  . 

01.2402 

15.35 

370016  . 

01.4234 

15.52 

340124  . 

01.0590 

13.70 

350047  . 

01.1747 

16.78 

360066  . 

01.4340 

18.88 

360148  . 

01.1244 

17.65 

370017  . 

01.0984 

11.48 

340125  . 

01.4925 

18.36 

350049  . 

01.2578 

10.74 

360067  ..... 

01.2694 

12.77 

360149  . 

01.2274 

17.72 

370018  . 

01.3359 

16.48 

340126  . 

01.4255 

16.47 

350050  . 

00.9351 

10.74 

360068  ..... 

01.7278 

22.41 

360150  . 

01.2493 

19.17 

370019  . 

01.2722 

13.17 

340127  . 

01.2939 

15.72 

350051  . 

00.9967 

15.46 

360069  . 

01.1325 

16.74 

360151  . 

01.3575 

17.46 

370020  . 

01.2996 

12.51 

340129  . 

01.2947 

17.50 

350053  . 

01.0948 

10.34 

360070  . 

01.7308 

17.18 

360152  . 

01.4717 

17.88 

370021  . 

00.8951 

09.76 

340130  . 

01.4418 

17.46 

350055  . 

00.8596 

12.12 

360071  . 

01.3511 

16.78 

360153  . 

01.1783 

14.12 

370022  . 

01.2960 

16.91 

340131  ..... 

01.5306 

17.10 

350056  . 

00.9765 

ESI 

360072  . 

01.2123 

16.99 

360154  . 

01.0363 

12.79 

370023  .... 

01.3264 

15.36 

340132  . 

01.4381 

13.48 

350058  . 

00.8581 

360074  . 

01.3755 

19.42 

360155  . 

01.3328 

19.43 

370025  . 

01.3632 

16.03 

340133  . 

01.0955 

14.59 

350060  . 

00.7725 

ESI 

360075  . 

01.4503 

20.74 

360156  . 

01.3471 

17.17 

370026  . 

01.4139 

16.34 

340137  . 

01.1470 

16.93 

350061  . 

01.0750 

14.05 

360076  . 

01.3497 

17.88 

360159  . 

01.2236 

19.63 

370028  . 

01.9000 

19.01 

3401 38 

01  0564 

14  77 

350063  . 

00.8496 

360077  . 

01.5372 

19.34 

360161  . 

01.2522 

19.38 

370029  . 

01.2231 

13.67 

340141 

01  6712 

19.46 

350064  .... 

00.9598 

360078  . 

01.3085 

20.54 

360162  . 

01.2461 

18.42 

370030  . 

01.2222 

15.66 

340142 

01.2328 

14  52 

350066  . 

00.4249 

360079  . 

01.8680 

21.00 

360163  . 

01 .8359 

19.83 

370032  . 

01.5723 

15.46 

340143  . 

01.4477 

17.07 

360001  . 

01.3378 

16.97 

360080  . 

01.1089 

15.47 

360164  . 

00.9012 

14.82 

370033  . 

01.0214 

11.30 

340144  . 

01.3647 

18.62 

360002  . 

01.2156 

16.93 

360081  . 

01.3825 

19.32 

360165  . 

01.1732 

14.70 

370034  . 

01.2608 

13.35 

340145  . 

01.4178 

16.83 

360003  ..... 

01.7711 

21.00 

360082  ..... 

01.3422 

20.33 

360166  . 

01.2022 

14.95 

370035  . 

01.6224 

16.49 

340146  . 

01.0449 

12.52 

360006  . 

01.7569 

20.88 

360083  . 

01.2835 

16.28 

360170  . 

01.3679 

17.38 

370036  . 

01.1150 

10.48 

340147  . 

01.3116 

18.57 

360007  . 

01.0845 

16.02 

360084  . 

01.6050 

19.41 

360172  . 

01.3918 

16.51 

370037  . 

01.7463 

17.69 

340148  . 

01.5003 

18.58 

360008  ..... 

01.2538 

17.40 

360085  . 

01.7758 

20.40 

360174  . 

01.3082 

17.57 

370038  .... 

00.9813 

11.67 

340151  . 

01.2153 

15.08 

360009  . 

01.3941 

17.80 

360086  . 

01.4419 

18.21 

360175  . 

01.2537 

18.78 

370039  . 

01.4120 

14.24 

340153  . 

01.8958 

19.07 

360010  . 

01.1953 

16.42 

360087  . 

01.4087 

17.90 

360176  . 

01.1682 

14.85 

370040  . 

01.0735 

12.21 

340155  . 

01.4075 

20.03 

360011  _ 

01.3112 

18.17 

360088  ... 

01.2554 

16.38 

360177  . 

01.3012 

16.97 

370041  . 

01.0348 

14.17 

340156  .. .. 

00.8391 

360012  . 

01.2910 

19.29 

360089  . 

01.1463 

17.74 

360178  . 

01.1912 

16.88 

370042  . 

00.8602 

12.67 

340158  . 

01.2118 

16.64 

360013  . 

01.1166 

17.72  1 

360090  . 

01.2393 

19.06 

360179  . 

01.2984 

19.34 

370043  . 

00.9396 

13.83 

340159  . 

01.1739 

17.58 

360014  . 

01.1725 

17.98 

360091  . 

01.2353 

19.17 

360180  . 

02.1422 

22.61 

370045  . 

01.0172 

10.45 

340160  . 

01.1173 

13.34 

360016  . 

01.5863 

17.93 

360092  . 

01.1745 

18.70 

360184  . 

00.4826 

16.57 

370046  . 

01.0071 

11.67 

340162  . 

01.1881 

17.44 

360017  . 

01.8234 

20.42 

360093  . 

01.2346 

16.69 

360185  . 

01.2323 

1709 

370047  . 

01.3660 

15.46 

340164  . 

01.5854 

18.61 

360018  . 

01.6349 

19.27 

360094  . 

01.3179 

19.51 

360186  . 

01.1303 

14.23 

370048  . 

01.2382 

14.10 

340166  . 

01.3581 

20.11 

360019  . 

01.2464 

19.11 

360095  . 

01.2963 

17.00 

360187  . 

01.3922 

16.45 

370049  . 

01.3876 

15.65 

340168  . 

00.5171 

14.86 

360020  . 

01.4455 

19.77 

360096  . 

01.1048 

16.11 

360188  . 

00.9743 

15.83 

370051  . 

00.9683 

12.64 

340171  . 

01.1309 

20.34 

360021  . 

01.2171 

17.75 

360098  . 

01.3545 

17.96 

360189  . 

01.0832 

16.02 

370054  . 

01.4892 

15.09 

340173  . 

01.2673 

360024  . 

01.4066 

18.60 

360099  . 

01.0438 

15.01 

360192  . 

01.3251 

20.42 

370056  . 

01.5847 

18.24 

350001  . 

01.0123 

11.96 

360025  . 

01.2789 

18.44 

360100  . 

01.2631 

16.54 

360193  . 

01.3592 

16.93 

370057  . 

01.1516 

13.78 

350002 

01.7485 

15.76 

360026  . 

01.3183 

16.15 

360101  . 

01.5633 

19.00 

360194  . 

01.2185 

16.98 

370059  . 

01.1145 

17.59 

350003  . 

01.1883 

16.16 

360027  . 

01.5006 

19.53 

360102  . 

01.3173 

20.31 

360195  . 

01.1450 

18.15 

370060  . 

01.0938 

12.84 

350004  . 

01.9386 

17.55 

360028  . 

01.3927 

16.15 

360103  ... . 

01.3791 

19.64 

360197  . 

01.2415 

18.15 

370063  . 

01.0275 

13.43 

350005  . 

01.1692 

12.94 

360029  . 

01.1968 

17.00 

360106  . 

01.0835 

14.96 

360200  . 

01.0110 

14.16 

370064  . 

01.0078 

10.63 

350006  . 

01.4616 

15.92 

360030  . 

01.2855 

16.35 

360107  ..... 

01.2884 

17.73 

360203  . 

01.1551 

15.13 

370065  . 

00.9984 

15.50 

350007  . 

00.9387 

11.95 

360031  . 

01.3350 

18.56 

360108  . 

01.0393 

15.34 

360204  . 

01.1958 

17  97 

370071  . 

01.0541 

11.99 

350008  . 

00.9665 

15.65 

360032  . 

01.0939 

18.26 

360109  . 

01.0943 

17.32 

360210  . 

01.1513 

19.78 

370072  ..  .. 

00.9059 

12.83 

350009  . 

01.2060 

15.95 

360034  . 

01.2933 

13.90 

360112  ..... 

01.8152 

22.51 

360211  . 

01.2508 

18.78 

370076  . 

01.2821 

12.00 

350010  . 

01.2000 

12.15 

360035  . 

01.5996 

20.13 

360113  . 

01.3358 

19.54 

360212  . 

01.3943 

19.17 

370077  . 

01.1968 

16.27 

350011  _ 

01.9051 

17.35 

360036  . 

01.3867 

17.62 

360114  . 

01.0899 

17.10 

360213  . 

01.1498 

17.17 

370078  . 

01.6755 

14.49 

350012  _ 

01.2168 

11.99 

360037  . 

02.0410 

20.51 

360115  . 

01.2893 

17.95 

360218  . 

01.3251 

16.46 

370079  . 

00.9520 

12.41 

350013  . 

01.0734 

15.32 

360038  . 

01.5770 

18.07 

360116  ..... 

01.1193 

16.64 

360230  . 

01.5118 

19-37 

370080  . 

00.9631 

11.68 

350014  _ 

01.0043 

15.46 

360039  . 

01.3058 

16.07 

360118  ..... 

01.3823 

18.32 

360231  . 

01.0811 

12.11 

370082  . 

00.8621 

13.46 

350015  ..... 

01.6873 

15.63 

360040  . 

01.4255 

17.31 

360121  ..... 

01.2332 

17.90 

360234  . 

01.3514 

18.54 

370083  . 

00.9402 

11.35 

350016  . 

01.0383 

10.92 

360041  . 

01.3554 

18.33 

360123  . 

01.1988 

18.37 

360236  . 

01.2821 

17.59 

370084  . 

01.1283 

11.02 

350017  ..... 

01.4320 

15.24 

360042  . 

01.1544 

17.62 

360125  . 

01.0770 

17.38 

360239  . 

01.3231 

19.51 

370085  . 

00.8919 

14.52 

350018  . 

01.0665 

11.21 

360044  . 

01.1752 

15.64 

360126  . 

01.2087 

20.09 

360241  . 

00.5984 

18.86 

370086  . 

01.1210 

07.79 

350019  . 

01.6314 

18.43 

360045  . 

01.5364 

20.90 

360127  . 

01.2267 

16.48 

360242  . 

01.6845 

370089  . 

01.2563 

13.16 

350020  ..... 

01.7038 

20.24 

360046  . 

01.1470 

19.88 

360128  . 

01.1952 

14.73 

I  360243  . 

00.7548 

15.52 

370091  . 

01.7651 

17.18 

350021  . 

01.0657 

11.41 

360047  . 

01.1546 

13.65 

360129  ..... 

01.0119 

14.59 

360244  . 

00.6196 

15.74 

370092  . 

01.0486 

14.38 

350023  .... 

00.9037 

15.30 

360048  ..... 

01.7847 

21.55 

360130  . 

01.1375 

15.59 

360245  . 

00.7558 

14.33 

370093  ..... 

01.8654 

18.71 

350024  . 

01.0898 

15.40 

360049  . 

01.2053 

18.18 

360131  . 

01.3635 

17.38 

360247  . 

00.4249 

370094  . 

01.4086 

17.00 

350025  . 

01.0197 

13.34 

360050  . 

01.1555 

12.37* 

360132  ..... 

01.3113 

18.78 

I!  370001  . 

01.7020 

18.73 

370095  . 

00.9433 

11.66 

350027  _... 

00.9438 

12.32 

360051  . 

01.6065 

22.36 

360133  . 

01.4867 

18.44 

370002  . 

01.2595 

13.98 

370097  . 

01.4514 

18.02 

350029  . 

00.8818 

13.02 

360052  . 

01.7593 

18.41 

360134  . 

01.7147 

19.43 

370004  . 

01.3100 

15.35 

370099  . 

01.1946 

12.65 

350030  . 

00.9790 

15.93 

360054  . 

01.2902 

15.83 

360135  . 

01.1776 

16.82 

370005  . 

01.0107 

13.12 

370100  . 

00.9605 

13.45 

350033  . 

00.9672 

14.33 

360055  . 

01.2729 

19.12 

360136  . 

01.0797 

15.96 

370006  . 

01.2229 

15.08 

370103  . 

00.9375 

15.07 

350034  . 

00.9622 

14.56 

360056  . 

01.4338 

16.47 

360137  ..... 

01.6205 

18.82 

370007  . 

01.2258 

13.82 

370105  . 

01.9925 

16.23 

350035  . 

00.8570 

09.95 

360057  . 

01.1143 

13.87 

I  360140  ..... 

01.0283 

16.19 

370008  . 

01.4034 

16.68 

370106  . 

01.5287 

16.46 

350038  . 

01.0474 

14.07 

360058  ..... 

01.3442 

16.66 

360141  ..... 

01.4692 

21.06 

370011  ..... 

01.0552 

12.95 

370108  . 

01.0528 

11.73 

350039  . 

01.0412 

13.84 

360059  . 

01.5702 

20.39 

360142  . 

00.9974 

15.98 

370012  . 

00.8901 

09.07 

370112  . 

01.0761 

13.21 

350041  . 

00.9787 

14.99 

360062  ..... 

01.5152 

19.27 

360143  . 

01.3979 

18.13 

370013  ..... 

01.7959 

19.41 

370113  . 

01.2411 

16.23 

350042  . 

01.0876 

11.16 

360063  . 

01.1537 

18.08 

|  360144  . 

01.3184 

20.77 

370014  . 

01.2915 

18.49 

|  370114  . 

01.6734 

15.49 
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wage 

370121  . 

01.1456 

17.38 

380035  . 

01.3707 

19.01 

390037  . 

01.3363 

18.93 

390118  . 

01.2116 

16-26  | 

390211  . 

01.2753 

16.99 

370122  . 

01.1334 

07.58 

380036  . 

01.0573 

20.26 

390039  . 

01.1242 

15.66 

390119  . 

01.3751 

17.59  I 

390213  . 

01.0005 

16.41 

370123  . 

01.2119 

12.32 

380037  . 

01.1645 

19.53 

390040  . 

00.9636 

13.13 

390121 

01.3408 

17.47  | 

390215  . 

01.2741 

21.06 

370125  . 

01.0078 

13.37 

380038  . 

01.3353 

22.64 

390041  . 

01.3184 

17.07 

390122  . 

EELJ 

17-57  1 

390217  . 

01.2339 

18.51 

370126  . 

00.9515 

15.34 

380039  . 

01.3785 

29.30 

390042  . 

01.5616 

21.73 

390123  . 

01.3538 

20.71 

390219  . 

01.3280 

19.67 

370131  . 

01.0025 

12.88 

380040  . 

01.2637 

19.96 

390043  . 

01.1718 

14.85 

390125  . 

01.2277 

15.61 

390220 

01.1974 

19.37 

370133  . 

01.1482 

10.09 

380042  . 

01.1658 

20.57 

390044  . 

01.6542 

19.63 

390126  . 

01.2947 

21.03 

390222  . 

01.3127 

20.33 

370138  . 

01.1319 

15.23 

380047  . 

01.7042 

22.12 

390045  . 

01.7640 

18.05 

390127  . 

01.2463 

20.96 

390223  . 

01.5485 

23.11 

370139 

01.1351 

12.56 

380048  .*.... 

01.0410 

14.68 

390046  . 

01.6118 

19.79 

390128  . 

01.2129 

18.14 

390224 

00.9185 

13.35 

370140  . 

00.9528 

10.99 

380050  . 

01.3882 

17.45 

390047  . 

01.7879 

28.26 

390130  . 

01.1528 

17.20 

390225  . 

01.2038 

17.25 

370141  . 

01.3712 

17.30 

380051  . 

01.5603 

20.05 

390048  . 

01.1662 

16.60 

390131  . 

01.2893 

16.30 

390226  . 

01.7722 

24.15 

370146  . 

01.0068 

10.73 

380052  . 

01.1841 

16.75 

390049  . 

01.6471 

20.69 

390132  . 

01.3456 

15.42 

390228  . 

01.2584 

19.38 

370148  . 

01.5163 

18.46 

380055  ..... 

01.1753 

24.14 

390050  . 

02.1&2 

22.39 

390133  . 

01.8248 

21.71 

390231  . 

01.3380 

25.11 

370149  . 

01.2715 

15.35 

380056  . 

01.0662 

17.36 

390051  . 

02.2314 

25.28 

390135  . 

21.05 

390233  . 

01.3166 

17.22 

370153  . 

01.1566 

13.86 

380060  . 

01.4332 

21.98 

390052  . 

01.2173 

19.41 

390136  . 

15.39 

390235  . 

01.6737 

24.38 

370154  . 

00.9918 

13.05 

380061 

01.5328 

22.07 

390054  . 

01.2362 

16.08 

390137  . 

16.35 

390236  . 

01.2218 

15.88 

370156  . 

01.0804 

12.49 

380062  . 

01.1673 

14.40 

390055  . 

01.8446 

21.81 

390138  . 

01.3175 

17.93 

390237  . 

01.5879 

20.36 

370158  . 

00.9865 

11.75 

380063  . 

01.2839 

19.01 

390056  ...:. 

01.1627 

16.81 

390139  . 

01.5583 

23.54 

390238  . 

01.4187 

16.51 

370159  . 

01.2579 

15.59 

380064  . 

01.3699 

21.25 

390057  . 

01.2722 

18.70 

390142  . 

01.6478 

23.18  1 

390242  . 

01.2892 

18.48 

370163  . 

00.8584 

12.16 

380065  . 

01.0989 

22.49 

390058  . 

01.3320 

18.67 

390145  . 

19.48 

390244  . 

00.8955 

09.83 

370165  . 

01.2002 

12.46 

380066  . 

01.4293 

18.58 

390060  . 

01.1507 

16.92 

390146  . 

16.44 

390245  . 

01.3725 

23.05 

370166  . 

01.1412 

16.32 

380068  . 

01.0536 

19.05 

390061  . 

01.4904 

19.08 

390147  . 

01.2386 

19.08 

390246  . 

01.2495 

17.25 

370169  . 

01.0923 

11.25 

380069  . 

01.1444 

18.59 

390062  . 

01.2096 

16.01 

390150  . 

01.1114 

18.10 

390247  . 

01.0371 

18  26 

370170 

01  0998 

380070  . 

01.3975 

21.24 

390063  . 

01.7632 

19.24 

390151  . 

01.2811 

18.58 

390249  . 

00.9800 

12.06 

370171  . 

01.0602 

380071  . 

01.3430 

20.07 

390065  . 

01.2783 

19.30 

390152  . 

01.0751 

18.81 

390256  _ 

01.8447 

23.21 

370172  . 

00.9962 

380072  . 

00.9558 

14.66 

390066  . 

01.3181 

17.77 

390153  . 

01.2365 

22.46 

390258 

01.2636 

20.08 

370173 

01  1720 

380075  . 

01 .4074 

19.72 

390067  . 

01.7805 

18.91 

390154  . 

01.2353 

16.67 

390260  . 

01.2223 

21.36 

370174 

01.1211 

380078  . 

01.1136 

17.41 

390068  . 

01.2705 

17.23 

390155  . 

01.2835 

19.44 

390262  . 

02.1044 

17.77 

370176  . 

01.1786 

15.29 

380081  ...- 

01.0882 

18.84 

390069  . 

01.2052 

17.75 

390156  . 

01.4384 

21.37 

390263  . 

01.4788 

19.16 

370177  . 

01.0146 

10.09 

380082  . 

01.3415 

22.96 

390070  . 

01.2877 

20.39 

390157  . 

01.3442 

17.99 

390265  ..... 

01.2975 

18.82 

370178  . 

01.0038 

10.96 

380083  . 

01.2329 

20  06 

390071  . 

01.1345 

13.41 

390158  . 

01.5815 

18.96 

390266  . 

01.1903 

16.81 

370179  . 

00.8178 

17.33 

380084  . 

01.3178 

21.43 

390072  . 

01.0884 

15.91 

390160  . 

01.2481 

18.50 

390267  ..... 

01.2766 

19.80 

370180 

00.9743 

380087  . 

01.0131 

15.38 

390073  . 

01.6228 

19.03 

390161  . 

01.1216 

14.43 

390268  . 

01.3984 

20.44 

370183  . 

01.0112 

12.06 

380088  . 

01.0312 

16.16 

390074  . 

01.3104 

16.05 

390162  . 

01.4567 

19.59 

390270  . 

01.3195 

16.67 

3701 ft fi 

01  0907 

13  15 

380089 

01  3743 

22  25 

390075 

01.3024 

16.41 

390163  . 

01.2442 

15.99 

390272  . 

00.5086 

370189  . 

00.9532 

07.82 

380090  . 

01.3216 

25.71 

390076  ..... 

01.3560 

21.07 

390164  . 

20.37 

390277  ..... 

00.5135 

22.55 

370190  . 

01.5726 

15.31 

380091  . 

01.2636 

25.13 

390078  . 

01.0405 

16.88 

390166  . 

18.31 

390278  . 

00.6667 

18.42 

370192  . 

01.3093 

17.57 

390001  . 

01.3377 

18.25 

390079  . 

01.7573 

16.81 

390167  . 

01.3539 

21.30 

390279  . 

01.0585 

15.32 

370194 

01  0438 

390002 

01  3642 

18  62 

390080  . .  . 

01.3310 

19.14 

390168  . 

01 .2630 

18.43 

390281  . 

02.6697 

370195  . .. 

01.7510 

390003  . 

01.2533 

15.88 

390081  . 

01.3720 

22.88 

390169  . 

01.2861 

18.72 

390282  . 

02.8720 

370196 

01.2186 

390004  . 

01.4312 

18.12 

390083  . 

01.1651 

22.01 

390170  . 

21.25 

400001  . 

01.3075 

08.65 

370197 

01  0898 

390005  . 

01.0800 

14.24 

390084  . 

01.1937 

15.57 

390173  . 

01.1957 

17.78 

400002  . 

01.5650 

11.00 

380001  . 

01.3595 

21.21 

390006  . 

01.7512 

18.17 

390086  . 

01.2015 

15.86 

390174  „... 

01.7556 

25.41 

400003  ..... 

01.2778 

08.44 

380002  . 

01.1948 

19.35 

390007  . 

01.1629 

21.90 

390088  . 

01.3108 

22.62 

390176  . 

01.1738 

18.14 

400004  ..... 

01.1644 

08.18 

380003  . 

01.2011 

20.71 

390008  . 

01.1581 

15.47 

390090  . 

01.8609 

18.97 

390178  . 

01.2971 

18.44 

400005  . 

01.0829 

06.61 

380004  . 

01.7699 

23.34 

390009  . 

01.6156 

17.81 

390091  . 

01.1345 

17.40 

390179  _ 

22.12 

400006  ..... 

01.1988 

07.59 

380005  . 

01.2498 

21.15 

390010  . 

01.1928 

17.10 

390093  . 

01.1545 

14.99 

390180  . 

01.5562 

23.40 

400007 

01.2163 

07.46 

380006  . 

01.3682 

19.26 

390011  . 

01.2677 

16.82 

390095  . 

01.1947 

14.46 

390181  . 

18.59 

400009  . 

01.0136 

07.71 

380007  . 

01.5884 

23.43 

390012  . 

01.2600 

19.73 

390096  . 

01.3337 

17.00 

390183  . 

01.2197 

18.03 

400010  ..... 

00.9361 

08.53 

380008  . 

01.0562 

17.82 

390013  . 

01.2411 

16.90 

390097  . 

01.3295 

21.56 

390184  . 

01.1453 

18.07 

400011  ..... 

00.9932 

08.12 

380009  . 

01.8380 

23.30 

390015  . 

01.1668 

13.12 

390098  . 

01.7987 

20.75 

390185  . 

16.34 

400012  ..... 

01.2302 

07.40 

380010  . 

01.1162 

20.67 

390016  . 

01.2453 

16.40 

390100  . 

01.6689 

20.03 

390189  . 

15.96 

400013  ..... 

01.2495 

08.19 

380011  . 

01.0890 

20.97 

390017  . 

01.1322 

15.43 

390101  . 

01.2433 

16.62 

390191 

01.1789 

14.33 

400014  ..... 

01.3919 

09.06 

380013  . 

01.2719 

17.76 

390018  . 

01.3522 

20.05 

390102  . 

01.3985 

20.58 

390192  . 

01.1862 

16.36 

400015  . 

01.2207 

10.98 

380014  . 

01.5562 

20.77 

390019  . 

01.1189 

15.59 

390103  . 

01.0990 

18.00 

390193  . 

01.2159 

16.13 

400016  ..... 

01.3485 

10.89 

380017  . 

01.8262 

23.17 

390022  . 

01.3277 

390104  . 

01.0912 

14.99 

390194  . 

01.0905 

18.91 

400017 

01.2423 

07.70 

380018  . 

01.7650 

21.22 

390023  . 

01.3020 

18.98 

|  390106  . 

01.0779 

15.15 

390195  . 

01.8842 

22.93 

400018  ..... 

01.2939 

09.80 

380019  . 

01.3206 

19.33 

390024  . 

00.9902 

23.26 

|  390107  . 

01.2940 

19.04 

390196  . 

_ 

400019  . 

01.8123 

09.34 

380020  . 

01.4383 

21.87 

390025  . 

00.6319 

15.97 

390108  _ 

01.3549 

20.08 

390197  . 

18.49 

400021  _ 

01.4962 

08.79 

380021  . 

01.2983 

19.44 

390026  . 

01.2842 

20.94 

390109  . 

01.1618 

14.14 

390198  . 

15.75 

400022  ..... 

01.3207 

10.01 

380022  . 

01.2237 

21.01 

390027  . 

01.9139 

25.88 

390110  . 

01.5969 

18.05 

390199  . 

15.40 

400024  ..  ... 

00.9888 

07.79 

380023  . 

01.2422 

17.43 

390028  . 

01.9063 

17.78 

390111  ..... 

01.8405 

27.77 

390200  ..... 

01.0941 

14.88 

400026  . 

00.9734 

06.74 

380025  . 

01.2509 

22.55 

390029  . 

01.9567 

18.83 

390112  . 

01.1937 

12.26 

390201  . 

19.26 

400027  . 

01.1951 

09.06 

380026  . 

01.1673 

17.54 

390030  . 

01.2362 

17.37 

390113  . 

01.2115 

16.25 

390203  . 

20.96 

400028  ..... 

01.0432 

07.89 

380027  ..... 

01.3334 

23.09 

390031  . 

01.1652 

17.15 

390114  . 

01.2440 

22.27 

390204  . 

18.56 

400029  . 

01.1384 

09.92 

380029  . 

01.1591 

18.45 

390032  . 

01.2748 

390115  . 

01.3799 

22.31 

390205  ..... 

01.4152 

400031  . 

01.1944 

08.50 

380031  . 

01.0213 

18.48 

390035  . 

01.2522 

17.79 

390116  ..... 

01.2575 

21.78 

3S0206  . 

01.4067 

400032  ..... 

01.1883 

08.21 

380033  . 

01.7400 

24.13 

390036  . 

01.4191 

IIS 

390117  ..... 

01.1969 

15.62 

390209  . 

400044  ..... 

01.2161 

09.13 

29968 


Federal  Register  /  Vol.  62,  No.  105  /  Monday,  June  2,  1997  /  Proposed  Rules 


Page  13  of  16 


Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

400048  . 

01.2242 

07.12 

420056  . 

01.1507 

13.66 

430062  . 

00.8088 

10.50 

440072  . 

01.4213 

14.81 

440208  .. .. 

01.9916 

400061  . 

01.5742 

13.14  I 

420057  . 

01.1643 

15.20 

430064  . 

01.1702 

12.48 

440073  . 

01.3464 

18.39 

440209  . 

01.7950 

400079  . 

01.3004 

08.37  1 

420059  . 

00.9868 

13.80 

430065  . 

01.0035 

10.34 

440078  . 

01.0317 

13.14 

440211  . 

00.8607 

400087  . 

01.4245 

08.10  1 

420061  . 

01.1719 

16.99 

430066  . 

00.9891 

11.87 

440081  . 

01.1813 

15.86 

450002  . 

01.5247 

15.76 

400094  . 

01.1019 

09.07 

420062  . 

01.3818 

16.51 

430073  . 

01.0151 

13.25 

440082  . 

02.0414 

21.47 

450004  . 

01.2254 

12.21 

400098  ..... 

01.2325 

07.84 

420064  . 

01.1548 

14.32 

430076  . 

00.9907 

10.30 

440083  . 

01.1353 

12.16 

450005  . 

01.2214 

13.65 

400102  . 

01.2159 

07.59 

420065  . 

01.3523 

17.37 

430077  . 

01.6483 

16.77 

440084  . 

01.1861 

12.89 

450007  . 

01.2627 

13.51 

400103  . 

01.4404 

09.09 

420066  ..... 

00.9284 

15.38 

430079  . 

01.0189 

11.63 

440090  . 

00.8532 

11.62 

450008  . 

01.3666 

14.74 

400104  . 

01.4125 

09.01 

420067  . 

01.2688 

16.48 

430081  . 

00.9311 

440091  . 

01.6476 

16.91 

450010  . 

01.4032 

15.09 

400105  . 

01.3335 

09.08 

420068  . 

01.3427 

17.07 

430082  . 

00.9287 

440100  ... . 

01.0717 

13  60 

450011  . . 

01  6018 

14  66 

400106  . 

01.2054 

07.87  1 

420069  . 

01.0615 

14.29 

430083  . 

00.7707 

440102  . 

01.0749 

12.64 

450014  .. 

01  0418 

14  53 

400109  . 

01.4891 

09.67  1 

420070  . 

01.2880 

15.76 

430084  . 

00.9960 

440103  . 

01.2611 

16.57 

450015  . 

01.5262 

15  25 

400110  . 

01.1489 

08.39  ] 

420071  . 

01.3268 

17.29 

430085  ....' 

00.8973 

440104  . 

01.6975 

18.53 

450016  ..  . 

01  6392 

17.49 

400111  . 

01.1258 

08.52  1 

420072 

01.0362 

11.62 

430087  . 

00.9273 

08.64 

440105  . 

01.0672 

16.52 

450018  . 

01.5953 

21.98 

400112  . 

01 .2481 

08.03 

420073  . 

01.3173 

18.17 

430089  . 

00.8485 

440109  . 

01.1135 

12  71 

450020  . .  . 

01  0239 

1623 

400113  . 

01.2690 

07.41  1 

420074  . 

00.9872 

11.49 

440001  . 

01.1428 

12.99 

440110  . 

00.9608 

16.41 

450021  . 

01.8331 

21.68 

400114 

01.0608 

07.55 

420075  . 

00.9616 

14.51 

440002  . 

01.6292 

16.75 

440111  . 

01.3704 

18.75 

450023  . 

01.4566 

16.60 

400115  ..... 

01.0263 

07.86 

420078  . 

01.7953 

19.92 

440003  . 

01.1369 

15.46 

440114  . 

01.0812 

12.28 

450024  . 

01.3230 

16.74 

400117  ..... 

01.1722 

09.01 

420079  . 

01.5952 

17.29 

440006  . 

01.4817 

18.40 

440115  . 

01.0718 

15.34 

450025  . 

01.5940 

15.72 

400118  . 

01.2085 

09.52 

420080  . 

01.3266 

21.07 

440007  . 

00.9709 

11.94 

440120  . 

01.5405 

18.26 

450028  . 

01.5631 

18.19 

400120  . 

01.3142 

09.23 

420081  . 

01.2360 

19.59 

440008  . 

01.0209 

12.34 

440125  . 

01.4775 

18.20 

450029  . 

01.4549 

14.12 

400121  . 

01.0939 

06.53 

420082  . 

01.4198 

19.00 

440009  . 

01.2686 

14.38 

440130  . 

01.2126 

13.33 

450031  . 

01.5168 

16.40 

400122  ..... 

01.0238 

06.66 

420083  . 

01.2843 

17.31 

440010  . 

00.9443 

10.15 

440131  . 

01.1300 

13.71 

450032  . 

01.2480 

12.89 

400123  . 

01.1445 

09.36 

420085  . 

01.5070 

17.06 

440011  . 

01.3311 

16.51 

440132  . 

01.1379 

14.75 

450033  . 

01.6134 

17.70 

400124  . 

02.3594 

11.32 

420086  . 

01.3720 

16.96 

440012  . 

01.5149 

18.04 

440133  . 

01.5674 

18.67 

450034  . 

01.7067 

18.08 

410001  ..... 

01.3373 

22.95 

420087  . 

01.6970 

16.86 

440014 

01.1197 

09.84 

440135  . 

01.2783 

17.25 

450035  . 

01.5310 

19.16 

410004  ..... 

01.3108 

20.70 

420088  . 

01.1977 

15.27 

440015  . 

01.7227 

18.12 

440137  . 

01.0167 

13.14 

450037  . 

01.6277 

18.03 

410005  . 

01.3532 

22.65 

420089  . 

01.2349 

20.60 

440016  . 

00.9968 

12.59 

440141  . 

01.0482 

14.12 

450039  . 

01.3300 

15.55 

410006  ..... 

01.3138 

20.73 

420091  ..... 

01.2859 

15.25 

440017  ..... 

01.6389 

20.72 

440142  . 

01.0271 

11.05 

450040  . 

01.5616 

17.73 

410007  . 

01.7020 

21.60 

420093  . 

01.0323 

440018  . 

01.4094 

17.06 

440143  . 

01.1050 

15  73 

450042 

01  7484 

15  78 

410008  . 

01.2204 

21.52 

420094  . 

01.0179 

440019  . 

01.7169 

17.21 

440144  . 

01  2388 

18  01 

450044 

01  6262 

18  91 

410009  ..... 

01.3136 

21.34 

430004  . 

01.1109 

15.06 

440020  . 

01.2203 

15.78 

440145  . 

00.9912 

14.42 

450046  . 

01.3343 

15.81 

410010  ..... 

01.0657 

25.32 

430005  . 

01.3614 

14.44 

440022  . 

01.1220 

14.01 

440147  . 

01.5238 

23.56 

450047  . 

01.0984 

11.06 

410011  ..... 

01.2324 

23.69 

430007  . 

01.0857 

12.77 

440023  . 

01.0808 

13.04 

440148  . 

01.1480 

15.54 

450050  . 

01.0051 

14.35 

410012  _ 

01.8245 

20.26 

430008  . 

01.1123 

13.56 

440024  . 

01.3172 

16.88 

440149  . 

01.1537 

15.28 

450051  . 

01.6250 

18.53 

410013  ..... 

01.3313 

27.36 

430010  ..... 

01.1579 

11.70 

440025  . 

01.1300 

13.54 

440150  . 

01.2962 

19.97 

450052  . 

01.0403 

13.01 

420002 

01.3770 

20.19 

430011 

01.2798 

14.49 

440029  . 

01.2918 

16.93 

440151  . 

01.3053 

16.20 

450053  . 

01.0959 

13.82 

420004  „... 

01.8223 

18.16 

430012  . 

01.2820 

15.03 

440030  . 

01.2279 

12.15 

440152  . 

01.7854 

17.68 

450054  . 

01.6711 

21.71 

420005  ..... 

01.2080 

14.51 

430013  . 

01.2916 

15.39 

440031  . 

01.0160 

13.14 

440153  . 

01.2929 

15.19 

450055  . 

01.1378 

13.89 

420006  . 

01.1685 

17.19 

430014  . 

01.3110 

16.99 

440032  . 

01.0578 

14.47 

440156  . 

01.5822 

19.18 

450056  . 

01.6884 

17.92 

420007  . 

01.4966 

16.92 

430015  . 

01.2134 

15.17 

440033  . 

01.1116 

14.61 

440157  . 

01.0406 

13.83 

450058  . 

01.5849 

16.46 

420009 

01.2388 

16.92 

430016  . 

01.8671 

17.78 

440034  . 

01.5553 

17.68 

440159  . 

01.3164 

14.02 

450059  . 

01.2856 

13.85 

420010  ..... 

01.1193 

15.13 

430018  . 

00.9520 

13.13 

440035  . 

01.3293 

16.53 

440161  . 

01.8760 

20.06 

450063  . 

00.951 1 

10.66 

420011  _ 

01.1234 

15.28 

430022 

00.9351 

11.95 

440039  . 

01.6928 

17.44 

440162  . 

01.0104 

16.30 

450064  . 

01.4865 

15.57 

420014  _ 

01.0951 

14.36 

430023  . 

00.9521 

10.34 

440040  . 

01.0082 

10.81 

440166  . 

01.5684 

18.25 

450065  . 

01.1163 

14.73 

420015  _ 

01.3662 

16.84 

430024  . 

00.9521 

12.07 

440041  . 

01.0593 

12.23 

440168  . 

01.0424 

12.43 

450068  . 

01.8875 

21.36 

420016  ..... 

01.0745 

14.21 

430026  ..... 

01.0086 

11.18 

440046  . 

01.2853 

15.30 

440173  . 

01.5484 

17.50 

450072  . 

01.2285 

18.67 

420018  _ 

01.8185 

20  00 

430027  ...„ 

01.7827 

17.63 

440047  . 

00.9404 

14.52 

440174  . 

01.0215 

12.74 

450073  . 

01.1020 

12.06 

420019  _ 

01.1984 

14.70 

430028  . 

01.1366 

13.29 

440048  . 

01.8480 

17.82 

440175  . 

01.1777 

18.60 

450076  . 

01.6669 

420020  ..... 

01.3480 

16.94 

430029  ..... 

00.9657 

13.84 

440049  . 

01.6757 

16.37 

440176  . 

01 .4491 

19.17 

450078  . 

00.9704 

11.75 

420023  ...„ 

01.4482 

18.50 

430031  . 

00.9226 

11.58 

440050  . 

01.3472 

16.52 

440178  . 

01.2515 

17.07 

450079  . 

01.4553 

21.93 

420026  . 

01.8746 

430033  . 

01.0529 

13.10 

440051 

00  9680 

13  ft? 

440180 

01  ?303 

IB  QB 

450080 

01  2792 

IS  99 

420027  . 

01.3574 

16.82 

430034  ..... 

01.1146 

11.59 

440052  . 

01.1954 

14.76 

440181  . 

01.0357 

12.37 

450081  . 

01.0888 

14.50 

420030 

01.2767 

16.95 

430036  ..... 

01.0229 

11.83 

440053  . 

01.3492 

16.28 

440182  . 

01.0196 

12.53 

450082  . 

01.0008 

14.70 

420031  _ 

00.9777 

11.88 

430037  . 

00.9883 

13.15 

440054  . 

01.2010 

14.55 

440183  . 

01.5112 

19.69 

450083  . 

01.7831 

19.58 

420033  _ 

01.1637 

18.91 

430038  . 

01.0476 

10.83 

440056  ..... 

01.1009 

13.57 

440184  . 

01.3998 

18.96 

450085  . 

01.0851 

17.24 

420036  . 

01.3500 

16.42 

430040  . 

01.0238 

12.64 

440057  . 

01.0218 

12.15 

440185  . 

01.2194 

17.48 

450087  . 

01.4649 

18.74 

420037  ..... 

01.2806 

20.66 

430041 

00.9678 

12.47 

440058  ..... 

01.2498 

16.30 

440186  . 

01.0749 

15.77 

450090  . 

01.2173 

13.26 

420038 

01.2733 

14.80 

430043  . 

01.2174 

11.82 

440059  . 

01.3794 

14.85 

440187  . 

01.1423 

14.65 

450092  . 

01.2090 

11.88 

420039  . 

01.1655 

15.64 

430044  . 

00.8368 

14.07 

440060  . 

01.3032 

14.20 

440189  . 

01.5094 

19.13 

450094  . 

01.3357 

17.87 

420042  . 

01.1364 

14.05 

430047  . 

01.0865 

11.92 

440061  . 

01.1966 

15.89 

440192  . 

01.1998 

15.37 

450096  . 

01.5725 

17.19 

420043  ..... 

01.2714 

19.12 

430048  . 

01.2962 

15.48 

440063  . 

01.6337 

17.90 

440193  . 

01.2956 

18.60 

450097  . 

01.4817 

18.51 

420048  ..... 

01.1481 

15.56 

430049  . 

00.9274 

12.70 

440064  . 

01.1162 

14.56 

440194  . 

01.2216 

17.13 

450098  . 

01.1764 

15.10 

420049  ...„ 

01.2072 

15.85 

430051  ..... 

00.9319 

13.84 

440065  . 

01.2912 

17.78 

440197  . 

01.3735 

19.23 

450099  . 

01.3101 

23.18 

420051  ..... 

01.6308 

18.01 

430054  . 

01.0413 

12.79 

440067  . 

01.2815 

14.99 

440200  . 

01.0981 

15.64 

450101  . 

01.4883 

15.44 

420053  . 

01.2774 

14.99 

430056  . 

00.8740 

09.56 

440068  . 

01.2253 

17.28 

440203  . 

00.9109 

13.09 

450102  . 

01.7049 

17.58 

420054  ..... 

01.2582 

17.08 

430057  . 

00.9229 

10.73 

440070  . 

01.1015 

14.28 

440205  . 

01.1096 

15.47 

450104  . 

01.2444 

14.23 

420055 

01.0221 

14.59 

430060  . 

00.9262 

08.64 

440071  ..._ 

01.3899 

16.32 

440206  . 

01.0802 

13.80 

450107  . 

01.6233 

22.05 
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Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

N 

Avg. 
hour 
wage  | 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

450108  . 

00.9815 

12.48 

450222  . 

01.6052 

18.35 

450388  . 

01.8099 

17.12 

450597 

01.0314 

14.53 

450716  . 

01.2930 

19.56 

450109  . 

00.9148 

14.70 

450224  . 

01.3658 

20.66 

450389  . 

01.3230 

17.71 

450603  . 

00.7195 

16.81 

450717  . 

01.2558 

23.86 

450110  . 

01.2769 

19.30 

450229  . 

01.5642 

15.41 

450393  . 

01.3196 

19.70 

450604 

01.4409 

14.00 

450718  . 

01.2324 

19.03 

450111  . 

01.2174 

1893 

450231  . 

01.6420 

18.25 

450395  . 

01.0474 

13.74 

450605  . 

01.3903 

17.67 

450723  . 

01.3871 

18.21 

450112  . 

01.3148 

14.31 

450234  . 

01.0004 

13.07 

450399  . 

01.0593 

15.59 

450609  . 

00.9173 

11.77 

450724  . 

01.3694 

17.44 

450113  . 

01.2852 

17.93 

450235  . 

01.0302 

13.46 

450400  . 

01.1860 

11.76 

450610  . 

01.5468 

17.21 

450725  . 

00.9483 

17.49 

450118  . 

01.5829 

20.36 

450236  . 

01.2196 

13.99 

450403  . 

01.2999 

21.22 

450614  . 

01.0061 

12.53 

450727  . 

01.2086 

10.80 

450119  . 

01.3813 

17.13 

450237  . 

01.6231 

16.83 

450411  . 

00.9126 

12.20 

450615  . 

01.0935 

12.80 

450728  ..._ 

00.9365 

12.62 

450121 

01.5542 

19.99 

450239  . 

01.0605 

13.70 

450417  . 

01.0959 

19.31 

450617  ..... 

01.3517 

20.12 

450730  . 

01.3301 

21.46 

450123  . 

01.0936 

15.98 

450241  . 

00.9264 

12.67 

450418  . 

01.4986 

21.43 

450620  . 

01.1357 

12.16 

450733  . 

01.3644 

16.88 

450124  . 

01.7106 

16.25 

450243  . 

00.7792 

09.65 

450419  . 

01.2778 

17.19 

450623  ..... 

01.1891 

16.71 

450735  . 

01.0419 

12.02 

450126  . 

01.3628 

16.01 

450246  . 

00.9464 

17.09 

450422  . 

00.8249 

24.65 

450626  . 

01.0657 

16.03 

450742  . 

01.2935 

19.47 

450128  . 

01.1960 

12.44 

450249  . 

00.9685 

09.95 

450423  . 

01.5847 

21.56 

450628  . 

00.9294 

12.34 

450743  . 

01.4234 

17.79 

450130  . 

01.4849 

16.93 

450250  . 

00.9480 

11.36 

450424  . 

01.2491 

17.77 

450630  . 

01.6663 

23.25 

450746  . 

01.0195 

13.81 

450131  . 

01.4085 

18.24 

450253  . 

01.3010 

11.92 

450429  . 

01.1054 

12.87 

450631  ..... 

01.7531 

20.15 

450747  . 

01.3630 

17.04 

450132  . 

01.7189 

16.46 

450258  . 

01.1072 

10.85 

450431  . 

01.6301 

18.76 

450632  . 

00.9769 

11.39 

450749  . 

01.0131 

14.63 

450133  . 

01.5938 

17.90 

450259  . 

01.1636 

18.29 

450438  . 

01.2603 

11.50 

450633  . 

01.6373 

20.20 

450750  . 

01.0217 

12.20 

450135  . 

01  6826 

23.54 

450264  . 

00.8770 

13.08 

450446  . 

00.6484 

12.67 

450634  . 

01.6146 

23.56 

450751  . 

01.3430 

15.58 

450137  . 

01.5005 

22.19 

450269  . 

01.0728 

13.96 

450447  . 

01.3879 

18.07 

450638  . 

01.5891 

22.00 

450754  . 

00.9520 

13.49 

450140  . 

00.9941 

17.44 

450270  . 

01.2548 

08.84 

450451  . 

01.1562 

16.96 

450639  . 

01.4390 

21.06 

450755  . 

01.1665 

15.54 

450142  . 

01.4559 

20.28 

450271  . 

01.2644 

14.84 

450457  . 

01.7826 

17.34 

450641  . 

01.0419 

13.24 

450757  ..... 

00.9463 

13.62 

450143  . 

01.0346 

11.10 

450272  . 

01.3480 

15.38 

450460  . 

01.0543 

12.46 

450643  . 

01.2287 

17.43 

450758  . 

02.0308 

21.92 

450144  . 

01.0940 

15.29 

450276  . 

01.0121 

12.63 

450462  . 

01.7703 

20.49 

450644  . 

01.5108 

19.07 

450760  . 

01.2570 

18.35 

450145  . 

00.8190 

13.36 

450278  . 

00.9870 

13.64 

450464  . 

01.0046 

15.15 

450646  . 

01.6546 

31.36 

450761  ...- 

01.1320 

0957 

450146 

00.9883 

20.32 

450280  . 

01.5295 

23.09 

460465  . 

01.3413 

16.93 

450647  . 

01.9647 

23.27 

450763  . 

01.0156 

16.60 

450147  . 

01.4166 

17.72 

450283  . 

01.1089 

12.43 

450467  . 

00.9719 

14.01 

450648  . 

00.9843 

09.48 

450766  . 

02.0743 

20.76 

450148  . 

01.2606 

20.21 

450286  . 

01.0057 

16.36 

450469  . 

01.3764 

17.25 

450649  . 

01.0397 

14.06 

450769  . 

00.9968 

13.40 

450149  . 

01.4187 

19.53 

450288  . 

01.2657 

13.67 

450473  . 

00.9945 

15.03 

450651  . 

01.7497 

22.80 

450770  ..... 

01.0425 

14.57 

450150  . 

00.9226 

13.75 

450289  . 

01.4333 

19.14 

450475  . 

01.1405 

14.96 

450652  . 

00.8637 

13.96 

450771  . 

01.7860 

22.32 

450151  . 

01.1247 

14.16 

450292  . 

01.2492 

21.03 

450484 

01.4464 

18.03 

450653  . 

01.2233 

15.20 

450774  ..... 

01.0941 

21.24 

450152  . 

01.2598 

15.74 

450293  . 

00.9756 

12.41 

450488 

01.3242 

16.08 

450654  . 

00.9512 

12.28 

450775  . 

01.2818 

17.09 

450153  . 

01.6202 

18.44 

450296  . 

01.3760 

15.38 

450489  . 

01.0196 

12.72 

450656  . 

01.5372 

17.19 

450776  ..... 

00.9164 

11.18 

450154  . 

01.1969 

13.12 

450299  . 

01.3407 

13.00 

450497  . 

01.1733 

12.88 

450658  . 

00.9714 

12.32 

450777  . 

01.0384 

16.60 

450155  . 

01.0262 

14.09 

450303  ..... 

00.9926 

11.50 

450498  . 

01.0536 

13.15 

450659  ..... 

01.5376 

20.54 

450779  . 

01.2550 

21.36 

450157  . 

00.9708 

12.80 

450306  . 

01.2021 

12.82 

450508  . 

01.4210 

13.21 

450661  . 

01.2312 

18.51 

450780  ..... 

01.4170 

16.91 

450160  . 

00.9461 

17.12 

450307  . 

00.7810 

14.25 

450514  . 

01.1932 

18.47 

450662  . 

01.6120 

17.38 

450781  . 

01.5749 

11.01 

450162  . 

01.2508 

18.76 

450309  . 

01.0665 

14.17 

450517  ..... 

00.9085 

11.11 

450665  ..... 

00.9174 

12.95 

450785  . 

01.0228 

16.39 

450163  . 

01.1399 

16.82 

450315  . 

01.0404 

18.63 

450518  . 

01.5597 

16.38 

450666  . 

01.3365 

19.72 

450788  . 

01.4465 

19.31 

450164  . 

01.1216 

12.83 

450320  . 

01.3540 

18.45 

450523 

01.5809 

19.54 

450668  . 

01.5985 

19.60 

450794  ..... 

01.4278 

16.20 

450165  . 

01.0205 

10.46 

450321  . 

01.0170 

13.51 

450530  . 

01.3722 

14.27 

450669  ..... 

01.3372 

19.26 

450795  . 

00.8684 

20.22 

450166  . 

01.0252 

13.06 

450322  . 

00.8216 

16.61 

450534  . 

01.0396 

18.02 

450670  ..... 

01.3101 

17.24 

450797  . 

00.7374 

16.67 

450169  . 

01.0085 

11.97 

450324  . 

01.6983 

15.77 

450535  . 

01.2947 

21.25 

450672  ..... 

01.6189 

20.69 

450798  . 

00.8432 

08.88 

450170  . 

00.9952 

12.46 

450325  . 

00.9022 

11.47 

450537  ..... 

01.3071 

19.69 

450673  . 

01.0516 

12.14 

450801  ..... 

01.4775 

22.80 

450176 

01  2954 

15  32 

450327 

01  0143 

12.60 

450538  . 

01.2092 

20.77 

450674  . 

00.9786 

19.88 

450802  . 

01.2334 

450177 

01  P766 

ii  in 

450330 

01  1600 

156? 

450539 

01  4110 

14  67 

450675  . 

01 .5234 

20.99 

450803  . 

00.8631 

450178 

01  018* 

18  84 

460334 

01  0618 

IP  11 

450544 

01  3641 

19  25 

450677 

01  4283 

17.43 

i  450804  . 

01.5585 

450181 

01  0644 

14  13 

460337 

01  1601 

13  85 

450545 

01  2684 

20  93 

450678  . 

01.5025 

20.85 

450807  . 

00.9198 

450184 

01  fiP31 

13  53 

450340 

01  3??9 

12  68 

450547 

01.1540 

15.13 

450683  . 

01.3410 

17.23 

450808  . 

00.9783 

450185  . 

01.0793 

08.69 

450341  . 

01.0487 

15.87 

450550  ..... 

01.0672 

18.37 

450684  ..... 

01.3031 

21.41 

450809  ..... 

01.6796 

. 

450187 

01  2402 

16  51 

450346 

01  4259 

15  73 

450551 

01  2241 

13.01 

450686  . 

01.6052 

14.14 

450810  . 

01.3049 

450188  . 

01.0927 

12.80 

450347  . 

01.1507 

16.68 

450558  ..... 

01.7279 

20.85 

450688  ..... 

01.3639 

19.63 

450811  ..... 

02.1669 

_ 

450190 

01  1709 

450348 

00  9843 

11.20 

450559  ..  .. 

00.9392 

12.26 

450690  . 

01.4058 

21.41 

450812  . 

01.5923 

450191 

01  084? 

15  87 

450351 

01  1951 

17.71 

450561  ... 

01.6915 

17.18 

450691  . 

00.9630 

460001  . 

01.8018 

20.73 

450192  . 

01.2916 

17.51 

450352  . 

01.1046 

16.53 

450563  ..... 

01.2766 

23.92 

450694  . 

01.1385 

18.16 

460003  . 

01.6984 

17.86 

450193  . 

02.0357 

21.80 

450353  . 

01.2637 

16.98 

450565  . 

01.2685 

16.10 

450696  . 

01.9697 

22.02 

460004  ..... 

01.7275 

21.45 

450194  . 

01.2661 

17.65 

450355  . 

01.1523 

13:03 

450570  . 

01.0784 

15.81 

450697  ..... 

01.4970 

13.82 

460005  _ 

01.6827 

18.56 

450196  . 

01.4873 

16.93 

450358  . 

02.0795 

20.80 

450571  . 

01.4769 

15.53 

450698  . 

00.9778 

11.65 

460006  ..... 

01  4501 

19.40 

450200  . 

01.4249 

17.40 

450362  . 

01.1675 

13.83 

450573  . 

01.0612 

14.35 

450700  ..... 

00.9476 

13.15 

460007  . 

01.3572 

20.40 

450201  . 

01.0038 

15.45 

450369  . 

01.0553 

13.10 

450574  . 

00.9359 

11.72 

450702  . 

01.5805 

18.94 

460008  . 

01.3860 

15.91 

450203  . 

01.2170 

17.46 

450370  . 

01.2765 

11.11 

450575  . 

01.0735 

16.62 

450703  . 

01.5428 

18.24 

460009  . 

01.8462 

19.39 

450209  . 

01.4952 

21.78 

450371  . 

01.1605 

12.16 

450578  . 

00.9338 

12.99 

450704  . 

01.4192 

18.02 

460010  . 

02.0177 

20.86 

450210  . 

01.1667 

12.30 

450372  . 

01.3132 

21.02 

450580  . 

01.1376 

13.29 

450705  ..... 

00.9145 

18.50 

460011  . 

01.4613 

16.34 

450211  . 

01.4111 

16.52 

450373  . 

01.1587 

13.38 

450583  . 

00.9816 

13.04 

450706  . 

01.2508 

22.63 

460013  . 

01.5206 

16.74 

450213  . 

01.6457 

15.42 

450374  . 

00.9148 

11.66 

450584  . 

01.1817 

13.02 

450709  ..... 

01.3400 

19.78 

460014  . 

01.0850 

15.12 

450214  . 

01.4227 

19.51 

450376  . 

01.4827 

17.78 

450586  . 

01.0491 

11.16 

450711  _ 

01.5979 

18.18 

460015  . 

01.2184 

20.40 

450217  . 

01.0015 

11.56 

450378  . 

01.1028 

19.87 

450587  . 

01.2525 

15.98 

450712  . 

00.7899 

11.12 

460016  . 

00.9611 

12.50 

450219  . 

01.1518 

14.78 

450379  . 

01.5239 

21.62 

450591  . 

01.1497 

18.92 

450713  ..... 

01.4954 

20.85 

460017  ..... 

01.5581 

16.40 

450221  ..... 

01.1688 

14.40 

450381  . 

00.9929 

12.86 

450596  . 

01.3942 

17.15 

450715  . 

01.3740 

18.59 

460018  . 

00.9973 

15.45 

29970 
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Provider 
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Avg. 
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Avg. 
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wage 

Provider 
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index 

Avg. 
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Provider 
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Avg. 
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Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

460019  . 

01.1179 

14.45 

490035  . 

01.1338 

13.02 

490130  . 

01.2939 

15.07 

500097  . 

01.2116 

17.46 

510071  . 

01.3174 

15.64 

460020  . 

01.0427 

16.33 

490037  . 

01.2373 

13.99 

490131  . 

00.9879 

14.74 

500098  . 

01.0380 

15.44 

510072 

01.0597 

13.24 

460021  . 

01.3861 

19.46 

490038  . 

01.2643 

13.43 

490132  . 

01.0342 

500101  . 

01  0064 

15  92 

510077 

01  1812 

18  86 

460022  . 

00.9383 

19.23 

490040  . 

01.4769 

21.68 

500001  . 

01  3664 

21.66 

500102  . 

01.0235 

19.46 

510080  . 

01.2137 

11.53 

460023  . 

01.2249 

21.08 

490041  . 

01.2707 

16.21 

500002  . 

01.4348 

19.10 

500104  . 

01.3261 

19.88 

510081  . 

01.1592 

12.97 

460024  . 

01.0133 

14.78 

490042  . 

01.3538 

15.75 

500003  . 

01.3881 

25.32 

500106  . 

00.9016 

20.08 

510082  . 

01.2159 

12.89 

460025 

00.8148 

13.73 

490043  . 

01.4488 

20.60 

500005  . 

01.8225 

21.58 

500107  . 

01.1551 

15.79 

510084  . 

00.9547 

13.24 

460026  . 

00.9812 

17.03 

490044  . 

01.3525 

17.15 

500007  . 

01.3876 

21.79 

500108  . 

01.7177 

21.74 

510085  . 

01.3537 

17.90 

460027  . 

00.9312 

19  08 

490045  . 

01.2318 

18.29 

500008  . 

01.9449 

23.18 

500110  . 

01.2300 

19.44 

510086  . 

01.0856 

15.08 

460029  . 

01.0389 

18.60 

490046  . 

01.4958 

17.80 

500011  . 

01.4259 

22.64 

500118  . 

01.1761 

21.92 

520002  . 

01.2177 

18.84 

460030 

01.1718 

17.32 

490047  . 

01.0908 

16.50 

500012  . 

01.4808 

21.18 

500119  . 

01.3377 

20.39 

520003 

01.1201 

15.41 

460032  . 

01.0291 

21.16 

490048  . 

01.6102 

17.44 

500014  . 

01.4972 

20.92 

500122  . 

01.2814 

21.99 

520004  . 

01.1861 

16.78 

460033  . 

00.9685 

17.97 

490050  . 

01.4630 

21.02 

500015  . 

01.3782 

21.85 

500123  . 

00.8465 

18.56 

520006  . 

01.0231 

18.17 

460035  . 

00.9265 

12.17 

490052  . 

01.6078 

15.45 

500016  . 

01.4757 

23.26 

500124  . 

01.3142 

22.83 

520007  . 

01.2287 

14.55 

460036  . 

01.0220 

20.05 

490053  . 

01.2686 

14.77 

500019  . 

01.3364 

21.38 

500125  . 

01.0100 

11.61 

520008  . 

01.5752 

22.49 

460037  ..... 

00.9878 

17.48 

490054  . 

01.1012 

14.36 

500021  . 

01.5592 

21.91 

500129  . 

01.7381 

23.35 

520009  ..... 

01.6581 

17.31 

460039  . 

01.0927 

20.36 

490057  . 

01.5483 

17.69 

500023  . 

01.2130 

19.53 

500132  . 

00.9524 

18.51 

520010  . 

01.1686 

19.33 

460041  . 

01.2537 

20.90 

490059  . 

01.6177 

19.41 

500024  . 

01.6817 

22.23 

500134  . 

00.6974 

15.59 

520011  . 

01.2161 

16.85 

460042  .... 

01.4822 

17.04 

490060  . 

01.0839 

17.79 

500025  . 

01.8740 

23.44 

500138  . 

03.9749 

520013 

01  3799 

18  80 

460043  . 

01.2702 

21.71 

490063  . 

01.7052 

22.93 

500026  . 

01.4019 

23.85 

500139  . 

01.5091 

21.25 

520014  . 

01.1396 

16.08 

460044  . 

01.1845 

19.83 

490066  . 

01.3637 

18.00 

500027  . 

01.5352 

25.23 

500141  . 

01.3275 

22.22 

520015  . 

01.1912 

16.72 

460046  ..... 

00.9068 

12.27 

490067  . 

01.2271 

15.82 

500028  . 

01.1235 

14.69 

500143  . 

00.7385 

15.20 

520016  . 

01.1027 

13.21 

460047  . 

01.7432 

19.82 

490069  . 

01.4520 

14.96 

500029  . 

00.9534 

13.71 

500146  . 

01.1734 

26.11 

520017  . 

01.1540 

17.45 

460049  . 

01.9647 

17.85 

490071  . 

01.5024 

18.60 

500030  . 

01.5279 

22.55 

510001  . 

01.8125 

17.35 

520018  . 

01.1214 

16.17 

460050  . 

01.2748 

21.99 

490073  . 

01.4695 

17.55 

500031  . 

01.3419 

20.59 

510002  . 

01.2928 

14.18 

520019  . 

01.3048 

16.63 

460051  ..... 

01.2923 

32.89 

490074  . 

01.3688 

16.77 

500033  . 

01.2759 

18.41 

510004  . 

01.1211 

13.65 

520021  . 

01.3122 

19.90 

470001  . 

01.1614 

18.73 

490075  . 

01.3977 

16.37 

500036  . 

01.3202 

19.95 

510005  . 

00.9608 

14.19 

520024  . 

01.0463 

13.11 

470003  ..... 

01.7901 

20.70 

490077  . 

01.2584 

17.87 

500037  . 

01.1682 

18.70 

510006  . 

01.2948 

17.42 

520025  . 

01.1116 

18.58 

470004  . 

01.1007 

15.85 

490079  . 

01.3240 

15.15 

500039  . 

01.3867 

22.10 

510007  . 

01  4908 

17.98 

520026  . 

01.0837 

17.49 

470005  ..... 

01.2726 

20.26 

490083  . 

00.7754 

15.02 

500041  . 

01.2893 

23.23 

510008  . 

01.1457 

15.55 

520027  . 

01.2413 

19.27 

470006  . 

01.2468 

17.83 

490084  . 

01.3000 

15.43 

500042  . 

01.3518 

22.37 

510012  . 

01.1036 

14.37 

520028  . 

01.3033 

17.76 

470008  .._ 

01.1912 

16.76 

490085  . 

01.2391 

13.39 

500043  _ 

01.1927 

17.16 

510013  . 

01.1691 

15.80 

520029  . 

00.9692 

16.94 

470010  _... 

01.1212 

19.03 

490088  . 

01.1817 

14.44 

500044  . 

01.9850 

20.96 

510015  . 

00.9444 

12.51 

520030  . 

01.6451 

21.19 

470011 

01.1945 

19.82 

490089  . 

31.1287 

16.18 

500045  ..... 

01.1350 

20.81 

510016  . 

00.9168 

12.66 

520031  . 

01.1198 

15.24 

470012  . 

01.2433 

17.88 

490090  . 

01.2018 

15.17 

500048  ..._ 

00.9633 

16.46 

510018  . 

01.1807 

15.26 

520032  . 

01.2371 

15.25 

470015  . 

01.2218 

16.67 

490091  . 

01.2793 

18.78 

500049  . 

01.4916 

19.24 

510020  . 

01.1194 

10.56 

520033  . 

01.1663 

16.22 

470018  _ 

01.2205 

20.53 

490092 

01.2074 

15.13 

500050  ...„ 

01.4321 

20.96 

510022  . 

01.8872 

19.16 

520034  . 

01.1973 

17.64 

470020  . 

00.9787 

15.18 

490093  . 

01.3622 

15.83 

500051  . 

01.6718 

23.18 

510023  . 

01.1987 

16.62 

520035  . 

01.3370 

15.87 

470023  . 

470024  _ 

01.2848 

01.1442 

19.08 

18.26 

490094  . 

490095  . 

01.1740 

01.4751 

14.52 

16.79 

500052  . 

500053  . 

01.3138 

01.3072 

20.42 

510024  . 

510026  . 

01.4379 

01.0140 

18.43 

12.33 

520037  .... 
520038  . 

01.6533 

01.3030 

19.06 

16.45 

490001  . 

01.2391 

19.51 

490097  . 

01.1539 

14.52 

500054  . 

01.8790 

21.08 

510027  . 

00.9461 

14.62 

520039  . 

00.9943 

16.33 

490002  ..... 

01.0988 

14.56 

490098  . 

01.2285 

11.67 

500055  . 

01.1227 

20.13 

510028  . 

01.0819 

18.99 

520040  . 

01.4729 

19.34 

490003  . 

00.5817 

17.19 

490099  . 

00.9532 

16.51 

500057  . 

01.3062 

17.22 

510029  . 

01.2900 

16.78 

520041  . 

01.1752 

14.93 

490004  _ 

01.2302 

16.97 

490100  . 

01.4486 

1721 

500058  . 

01.5259 

20.32 

510030  . 

01.0514 

14.39 

520042  . 

01.0956 

16.42 

490005  ..._ 

01.5903 

16.31 

490101  . 

01.2168 

22.93 

500059  . 

01.1436 

20.76 

510031  . 

01.4818 

15.97 

520044  . 

01.4078 

16.15 

490006  . 

01.1307 

13.82 

490104  . 

00.8468 

16.07 

500060  . 

01.4042 

23.27 

510033  . 

01.3546 

15.30 

520045  . 

01.7365 

18.68 

490007  . 

02.0885 

17.16 

490105  . 

00.6278 

18.83 

500061  . 

01.0337 

18.19 

510035  . 

01.3607 

16.81 

520047  . 

00.9913 

15.41 

490009  . 

01  8640 

18.27 

490106  ...  . 

00.8554 

16.48 

500062  ...„ 

01.1311 

18.80 

510036  . 

01.0693 

11.64 

520048  . 

01.4698 

18.11 

490010  ..... 

01.1606 

17.32 

490107 

01.3315 

22.98 

500064  . 

01.5874 

22.08 

510038  . 

01.1630 

13.36 

520049  . 

02.0300 

18.52 

490011  . 

01.4254 

17.33 

490108  . 

00.9003 

15.39 

500065  . 

01.2122 

18.72 

510039  . 

01.3322 

15.48 

520051  . 

01.7856 

20.21 

490012  . 

01.2232 

15.30 

490109  . 

00.9328 

17.44 

500068  . 

01.0306 

18.40 

510043  . 

00.9306 

11.52 

520053  ..._ 

01.1223 

15.45 

490013  . 

01.2160 

16.75 

490110  . 

01.4165 

15.07 

500069  . 

01.2223 

19.76 

510046  . 

01.2749 

15.91 

520054  . 

01.0828 

17.03 

490014  . 

01.4808 

22.42 

490111  . 

01.2440 

15.83 

500071  ..... 

01.2861 

19.80 

510047  . 

01.2457 

18.06 

520056  ..... 

01.7830 

18.87 

490015  . 

01.4311 

18.76 

490112  . 

01.6006 

18.51 

500072 

01.2065 

22.83 

510048  . 

01.0990 

1822 

520057  . 

01.1254 

16.59 

490017  . 

01.3601 

16.73 

490113  . 

01.3494 

21.59 

500073  . 

01.0524 

16.74 

510050  . 

01.5722 

16.11 

520058  . 

01.1042 

18.17 

490018  . 

01.2981 

17.15 

490114 

01.1413 

15.47 

500074  ..... 

01.1555 

15.67 

510053  . 

01.0304 

14.12 

520059  . 

01.4123 

18.74 

490019  _... 

01.1876 

16.46 

490115  . 

01.2226 

14.46 

500077  . 

01.3811 

21.68 

510055  . 

01.2691 

19.68 

520060  . 

01.4284 

15.26 

490020  . 

01.2060 

15.76 

490116  . 

01.3299 

15.48 

500079  . 

01.3672 

21.40 

510058  . 

01.1974 

17.03 

520062  . 

01.3510 

16.73 

490021  . 

01.2422 

17.30 

490117  _ 

01.1828 

12.41 

500080  . 

00.8662 

11.72 

510059  . 

01.4747 

14.25 

520063  . 

01.1983 

17.63 

490022  . 

01.4383 

19.31 

490118  . 

01.7803 

21.05 

500084  . 

01.1847 

20.78 

510060  . 

01.1523 

15.55 

520064  . 

01.7057 

20.15 

490023  . 

01.2993 

18.01 

490119  _ 

01.3740 

16.40 

500085  . 

01.0690 

19.55 

510061  . 

01.0363 

13.37 

520066  . 

01.5302 

18.82 

490024  . 

01.8166 

16.27 

490120  . 

01.3266 

17.49 

500086  . 

01.3071 

20.03 

510062  . 

01.1784 

1577 

520068  . 

00.9859 

16.85 

490027  _ 

01.1596 

13.29 

490122  . 

01.4671 

21.19 

500088  . 

01.3442 

23.37 

510063  . 

00.9557 

16.84 

520069  . 

01.1921 

17.13 

490028  . 

01.3111 

20.17 

490123  . 

01.1856 

15.29 

500089  . 

01.0273 

15.05 

510065  . 

01.0484 

11,49 

520070  . 

01.6335 

17.38 

490030  . 

01.1728 

10.83 

490124  . 

01.2023 

17.12 

500090  .... 

00.9361 

13.67 

510066  . 

01.1335 

11.93 

520071  . 

01.1575 

17.53 

490031  . 

01.1124 

13.00 

490126  . 

01.4227 

14.85 

500092  . 

01.0544 

17.86 

510067  . 

01.2735 

17.97 

520074  ..... 

01.0679 

15.42 

490032  _ 

01.7731 

19.42 

490127  . 

01.0020 

14.52 

500094  . 

00.9089 

15.30 

510068 

01.1169 

14.34 

520075  ..... 

01.4644 

18.02 

490033  . 

01.2333 

16.48 

490129  . 

01.1425 

19.20 

500096  ..... 

00.9886 

18.51 

510070  . 

01.3315 

15.86 

520076  . 

01.1607 

15.11 
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Provider 

Case 

mix 

index 

Avg.  | 
hour  | 
wage 

Provider 

Case 

mix 

index 

Avg. 

hour 

wage 

520077: . 

00.8551 

14.03 

530003  . 

01.0202 

12.47 

520078  . 

01.6182 

18.63 

530004  . 

00.9980 

14.18  1 

520082  . 

01.2818 

16.43 

530005  . 

01.0061 

13.47 

520083  . 

01.6772 

21.60 

530006  . 

01.1369 

16.52 

520084  . 

01.0951 

16.87 

530007  . 

01.0829 

12.98 

520087  . 

01.6988 

18.12 

530008  . 

01.3394 

16.82 

520088  . 

01.3099 

17.98 

530009  . 

01.0060 

16.77 

520089  . 

01.5179 

19.50 

530010  . 

01.4102 

16.12 

520090  . 

01.2381 

16.18 

530011  . 

01.1085 

16.94 

520081  . 

01.3629 

18.13 

530012  . 

01.5449 

18.11 

520092  . 

01.1204 

15.74 

530014  . 

01.4213 

15.18 

520094  . 

00.7915 

16.12 

530015  . 

01.2755 

18.00 

520095  . 

01.3651 

17.84 

530016  ..... 

01.2972 

14.93 

520096  ..... 

4)1.4356 

18.94 

530017  . 

00.8748 

16.97 

520097  . 

01.3151 

18.65 

530018  . 

01.0355 

18.67 

520098  . 

01.8153 

20.17 

530019  . 

01.0136 

15  32 

520100  ..... 

01.2531 

16.72 

530022  . 

01.0909 

16.71 

520101  . 

01.1237 

16.09 

530023  . 

00.8526 

18.57 

520102  ..... 

01.2023 

19.37 

530025  . 

01.2398 

18.76 

520103  . 

01.3275 

17.94 

530026  . 

01.0928 

15.48 

520107  . 

01.3021 

17.50 

530027  . 

00.9181 

10.62 

520109  . 

01.0056 

17.63 

530029  . 

01.0278 

13.46 

520110  . 

01.1489 

17.94 

530031  . 

00.8952 

11.67 

520111  . 

00.9540 

16.01 

530032  ..... 

01.0874 

17.89 

520112  ..... 

01.1191 

16.89 

520113  . 

01.2037 

19.18 

520114  ..... 

01.0845 

13.27 

520115  . 

01.2574 

16.02 

520116  . 

01.2507 

18.13 

520117  _ 

01.0619 

15.78 

520118  . 

00.9442 

10.53 

520120  . 

00.9138 

12.70 

520121  . 

00.9503 

15.67 

520122  . 

00.9742 

14.73 

520123  . 

01.0924 

16.93 

520124  . 

01.1427 

14.93 

520130  . 

01.0475 

13.47 

520131  . 

01.0271 

16.78 

520132  . 

01.1689 

14.48 

520134  . 

01.0805 

15.97 

520135  . 

00.9428 

17.28 

520136  ..... 

01.5019 

19.05 

520138  . 

01.8566 

19.44 

520139  . 

01.2786 

19.89 

520140  _ 

01.6085 

21.15 

520141  _ 

01.0486 

15.86 

520142  . 

00.8723 

13.20 

520144  ..... 

01.0324 

16.42 

520145  . 

00.9102 

16.59 

520146  . 

01.0848 

13.94 

520148  . 

01.0827 

15.34 

520149  . 

00.9713 

13.44 

520151  . 

01.0919 

15.42 

520152  . 

01.1630 

17.07 

520153  . 

00.9224 

13.81 

520154  . 

01.0978 

17.71 

520156  . 

01.1062 

16.69 

520157  . 

01.0441 

13.77 

520159  . 

00.9343 

16.85 

520160  . 

01.7963 

19.07 

520161  . 

01.0063 

15.94 

520170  . 

01.2376 

19.95 

520171  . 

00.9321 

13.23 

520173  . 

01.1559 

18.34 

520174 

01.3534 

21.51 

520177  . 

01.5919 

20.16 

520178  . 

01.0908 

15.23 

.  : 

530002  . 

01.1953 

19.16 

Note:  Case  mix  indexes  do  not  include  discharges  from  PPS-exempt  units. 

Case  mix  indexes  include  cases  received  in  HCFA  central  office  through  December  1996 
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Table  4A— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  for  Urban  Areas 


Urban  area 
(constituent  counties) 

Wage 

index 

GAF 

0040  Abilene,  TX . 

Taylor,  TX 

0.8294 

0.8798 

0060  Aguadilla,  PR . 

Aguada,  PR 

Aguadilla,  PR 

Moca,  PR 

0.4191 

0.5513 

0080  Akron,  OH . 

Portage,  OH 

Summit,  OH 

0.9736 

0.9818 

0120  Albany.  GA  . 

Dougherty,  GA 

Lee,  GA 

0160  Albany-Schenec- 

0.7920 

0.8524 

tady-Troy,  NY  . 

Albany,  NY 

0.8485 

0.8936 

Montgomery,  NY 
Rensselaer,  NY 
Saratoga,  NY 

Schenectady,  NY 
Schoharie,  NY 

• 

0200  Albuquerque,  NM 
Bernalillo,  NM 
Sandoval,  NM 

Valencia,  NM 

0.9336 

0.9540 

0220  Alexandria,  LA  ... 

Rapides,  LA 

0240  Allentown-Beth- 

0.8275 

0.8784 

lehem-Easton,  PA  . 

Carbon,  PA 

Lehigh,  PA 
Northampton,  PA 

1.0093 

1.0064 

0280  Altoona,  PA  . 

Blair,  PA 

0.9144 

0.9406 

0320  Amarillo,  TX . 

Potter,  TX 

Randall,  TX 

0.9503 

0.9657 

0380  Anchorage,  AK  .. 
Anchorage,  AK 

1.3015 

1.1978 

0440  Ann  Arbor,  Ml  .... 
Lenawee,  Ml 

Livingston,  Ml 
Washtenaw,  Ml 

1.1794 

1.1196 

0450  Anniston,  AL  . 

Calhoun,  AL 

0460  Appleton-Osh- 

0.8272 

0.8782 

kosh-Neenah,  Wl . 

Calumet,  Wl 
Outagamie,  Wl 
Winnebago,  Wl 

0.9003 

0.9306 

0470  Aredbo,  PR  . 

Arecibo,  PR 

Camuy,  PR 

Hatillo,  PR 

0.4221 

0.5540 

0480  Asheville,  NC . 

Buncombe,  NC 
Madison,  NC 

0.9078 

0.9359 

0500  Athens,  GA . 

Clarke,  GA 

Madison,  GA 

Oconee,  GA 

0.9093 

0.9370 

0520  'Atlanta,  GA . 

Barrbw,  GA 

Bartow,  GA 

Carroll,  GA 

0.9812 

0.9871 

Cherokee,  GA 

- 

Clayton,  GA 

Cobb,  GA 

Coweta,  GA 

DeKalb,  GA 

-  . 

Table  4A  — Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  for  Urban  Areas— Contin¬ 
ued 


Urban  area 
(constituent  counties) 

Wage 

index 

GAF 

Douglas,  GA 

Fayette,  GA 

Forsyth,  GA 

Fulton,  GA 

Gwinnett,  GA 

Henry,  GA 

Newton,  GA 

Paulding,  GA 

Pickens,  GA 

Rockdale,  GA 

Spalding,  GA 

Walton,  GA 

0560  Atlantic-Cape 

May,  NJ  . . 

1.0732 

1.0496 

Atlantic,  NJ 

Cape  May,  NJ 

0600  Augusta-Aiken, 
GA-SC  . 

0.9341 

0.9544 

Columbia,  GA 

McDuffie,  GA 
Richmond,  GA 

Aiken,  SC 

Edgefield,  SC 

0640  Austin-San 

Marcos,  TX  . 

0.8690 

0.9083 

Bastrop,  TX 

Caldwell,  TX 

Hays,  TX 

Travis,  TX 

Williamson,  TX 

0680  Bakersfield,  CA  .. 

1.0021 

1.0014 

Kem,  CA 

0720  ‘Baltimore,  MD  .. 

0.9696 

0.9791 

Anne  Arundel,  MD 
Baltimore,  MD 

Baltimore  City,  MD 
Carroll,  MD 

Harford,  MD 

Howard,  MD 

Queen  Anne’s,  MD 
0733  Bangor,  ME  . 

0.9485 

0.9644 

Penobscot,  ME 

0743  Bamstabl e-Yar¬ 
mouth,  MA  . 

1.4302 

1.2777 

Barnstable,  MA 

0760  Baton  Rouge,  LA 

0.8416 

0.8886 

Ascension,  LA 

East  Baton  Rouge,  LA 
Livingston,  LA 

West  Baton  Rouge, 

LA 

0840  Beaumont-Port 
Arthur,  TX  . 

0.8576 

0.9001 

Hardin,  TX 

Jefferson,  TX 

Orange,  TX 

0860  Bellingham,  WA 

1.1229 

1.0826 

Whatcom,  WA 

0870  Benton  Harbor, 

Ml . 

0.8640 

0.9047 

Berrien,  Ml 

0875  ‘Bergen-Passaic, 
NJ  . 

1.1573 

1.1052 

Bergen,  NJ 

Passaic,  NJ 

0880  Billings,  MT . 

0.9728 

0.9813 

Yellowstone,  MT 

Table  4A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  for  Urban  Areas— Contin¬ 
ued 


Urban  area 
(constituent  counties) 

Wage 

index 

GAF 

0920  Biloxi-Gulfport- 
Pascagoula,  MS  . 

0.8422 

0.8890 

Hancock,  MS 

Harrison,  MS 

Jackson,  MS 

0960  Binghamton,  NY 

0.9088 

0.9366 

Broome,  NY 

Tioga,  NY 

1000  Birmingham,  AL 

0.8933 

0.9256 

Blount,  AL 

Jefferson,  AL 

St.  Clair,  AL 

Shelby,  AL 

1010  Bismarck,  ND  .... 

0.7874 

0.8490 

Burleigh,  ND 

Morton,  ND 

1020  Bloomington,  IN 

0.9134 

0.9399 

Monroe,  IN 

1040  Bloomington-Nor¬ 
mal,  IL . 

0.8783 

0.9150 

McLean,  IL 

1080  Boise  City,  ID  .... 

0.8893 

0.9228 

Ada,  ID 

Canyon,  ID 

1123  'Boston-Worces- 
ter-Lawrence-Lowell- 
Brockton,  MA-NH . 

1.1430 

1.0958 

Bristol,  MA 

Essex,  MA 

Middlesex,  MA 

Norfolk,  MA 

Plymouth,  MA 

Suffolk,  MA 

Worcester,  MA 
Hillsborough,  NH 
Merrimack,  NH 
Rockingham,  NH 
Strafford,  NH 

1125  Boulder- 

Longmont,  CO . 

1.0023 

1.0016 

Boulder,  CO 

1145  Brazoria,  TX  . 

0.9136 

0.9400 

Brazoria,  TX 

1150  Bremerton,  WA  .. 

1.1007 

1.0679 

Kitsap,  WA 

1240  Brownsville-Har- 
lingen-San  Benito,  TX 

0.8699 

0.9090 

Cameron,  TX 

1260  Bryan-College 
Station,  TX  . . 

0.7040 

0.7864 

Brazos,  TX 

1280  'Buffalo-Niagara 
Falls,  NY . 

0.9266 

0.9491 

Erie,  NY 

Niagara,  NY 

1303  Burlington,  VT  .... 

1.0098 

1.0067 

Chittenden,  VT 

Franklin,  VT 

Grand  Isle,  VT 

1310  Caguas,  PR . 

0.4551 

0.5833 

Caguas,  PR 

Cayey,  PR 

Cidra,  PR 

Gurabo,  PR 

San  Lorenzo,  PR 

1320  Canton- 
Massillon,  OH  . 

0.8968 

0.9281 
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Table  4A .— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  for  Urban  Areas— Contin¬ 
ued 


Urban  area 
(constituent  counties) 

Wage 

index 

p.p  Urban  area 

(constituent  counties) 

Wage 

index 

GAp  Urban  area 

(constituent  counties) 

Wage 

index 

GAF 

Carroll,  OH 

Hamilton,  OH 

2020  Daytona  Beach, 

Stark,  OH 

Warren,  OH 

FL  . 

0.8356 

0.8843 

1350  Casper,  WY . 

0.9019 

0.9317  1660  Clarksville-Hop- 

Flagler,  FL 

Natrona,  WY 

kinsville,  TN-KY  . 

0.7857 

0.8478  Volusia,  FL 

1360  Cedar  Rapids,  IA 

0.8535 

0.8972  Christian,  KY 

2030  Decatur,  AL  . 

0.8292 

0.8796 , 

Linn,  IA 

Montgomery,  TN 

Lawrence,  AL 

1400  Champaign-Ur- 

1680'  Cleveland-Lo- 

Morgan,  AL 

bana,  IL  . 

0.8740 

0.9119  rain-Elyria,  OH . 

0.981 1 

0.9870  2040  Decatur,  IL . 

0.7920 

0.8524 

Champaign,  IL 

Ashtabula,  OH 

Macon,  IL 

1440  Charleston-North 

Cuyahoga,  OH 

2080  'Denver,  CO  . 

1.0299 

1.0204 

Charleston,  SC  . 

0.8739 

0.9118  Geauga,  OH 

* 

Adams,  CO 

Berkeley,  SC 

Lake,  OH 

Arapahoe,  CO 

Charleston,  SC 

Lorain,  OH 

Denver,  CO 

Dorchester,  SC 

Medina,  OH 

Douglas,  CO 

1480  Charleston,  WV 

0.9148 

0.9408  1720  Colorado 

Jefferson,  CO 

Kanawha,  WV 

Springs,  CO . 

0.9323 

0.9531  2120  Des  Moines,  IA  .. 

0.8718 

0.9103 

Putnam,  WV 

El  Paso,  CO 

Dallas.  IA 

1520  *Charlotte-Gasto- 

1740  Columbia,  MO  ... 

0.8887 

0.9224  Pok,  IA 

, 

nia-Rock  Hill,  NC-SC 

0.9758 

0.9834  Boone,  MO 

Warren,  IA 

Cabarrus,  NC 

1760  Columbia.  SC  .... 

0.9222 

0.9460  2160  'Detroit,  Ml  . 

1.0844 

1.0571 

Gaston,  NC 

Lexington,  SC 

Lapeer,  Ml 

Lincoln,  NC 

Richland,  SC 

Macomb,  Ml 

Mecklenburg,  NC 

1800  Columbus,  GA- 

Monroe,  Ml 

Rowan,  NC 

AL  . 

0.8294 

0.8798  Oakland,  Ml 

Union,  NC 

Russell,  AL 

St.  Clair,  Ml 

York,  SC 

Chattahoochee,  GA 

Wayne,  Ml 

1540  Charlottesville, 

Harris,  GA 

2180  Dothan,  AL  . 

0.8076 

0.8639 

VA . . 

0.9065 

0.9350  Muscogee,  GA 

Dale,  AL 

Albemarle,  VA 

1840  'Columbus,  OH 

0.9800 

0.9863  Houston,  AL 

• 

Charlottesville  City, 

Delaware,  OH 

2190  Dover,  DE . 

■oFim 

VA 

Fairfield,  OH 

Kent,  DE 

Fluvanna,  VA 

Franklin,  OH 

2200  Dubuque,  IA  . 

0.3094 

0.8652 

Greene,  VA 

Licking,  OH 

Dubuque,  IA 

1560  Chattanooga, 

Madison,  OH 

2240  Duluth-Superior, 

TN-GA . 

0.8664 

0.9065  Pickaway,  OH 

MN-WI. 

Catoosa,  GA 

1880  Corpus  Christi, 

St.  Louis,  MN 

0.9786 

0.9853 

Dade,  GA 

TX  . . . 

0.8951 

0.9269  Douglas,  Wl 

Walker,  GA 

Nueces,  TX 

2281  Dutchess  Court- 

Hamilton,  TN 

San  Patricio,  TX 

ty,  NY . 

1.0644 

1.0437 

Marion,  TN 

1900  Cumberland, 

Dutchess,  NY 

1580  Cheyenne,  WY  .. 

0.7560 

0.8257  MD-WV  . 

0.8829 

0.9182  2290  Eau  Claire,  Wl  ... 

0.8771 

0.9141 

Laramie,  WY 

Allegany,  MD 

Chippewa,  Wl 

1600  'Chicago,  IL . 

1.0829 

1.0561  Mineral,  WV 

Eau  Claire,  Wl 

Cook,  IL 

1920  'Dallas,  TX  . 

0.9624 

0.9741  2320  El  Paso,  TX  . 

0.9719 

0.9807 

DeKalb,  IL 

Collin,  TX 

El  Paso,  TX 

DuPage,  IL 

Dallas,  TX 

2330  Elkhart-Goshen, 

Gmndy,  IL 

Denton,  TX 

IN  . 

0.9087 

Kane,  IL 

Ellis,  TX 

Elkhart,  IN 

Kendall,  IL 

^  Henderson,  TX 

2335  Elmira,  NY  . 

0.8253 

0.8768 

Lake,  IL 

Hunt,  TX 

Chemung,  NY 

McHenry,  IL 

Kaufman,  TX 

2340  Enid,  OK  . 

0.7968 

0.8559 

Will,  IL 

Rockwall,  TX 

Garfield,  OK 

1  fi?0  Chino- Paradise 

1950  Danville,  VA . 

0.8152 

0.8694  2360  Erie,  PA  . 

0.8869 

0.9211 

CA . 

1.0394 

1.0268  DanviHe  City,  VA 

Erie,  PA 

Butte,  CA 

Pittsylvania,  VA 

2400  Eugene-Spring- 

1640  'Cincinnati,  OH- 

1 960  Davenport-Mo- 

field,  OR  . 

1.1700 

1.1135 

KY-IN  . 

0.9565 

0.9700  line-Rock  Island,  IA- 

Lane,  OR 

Dearborn,  IN 

IL . 

0.8411 

0.8883  2440  EvansviHe-Hen 

Ohio,  IN 

Scott,  IA 

derson,  IN-KY  . 

0.8648 

0.9053 

Boone,  KY 

Henry,  IL 

Posey,  IN 

Campbell,  KY 

Rock  Island,  IL 

' 

Vanderburgh,  IN 

Gallatin,  KY 

2000  Dayton- Spring- 

Warrick,  IN 

Grant,  KY 

field,  OH  . 

0.9292 

0.9510  Henderson,  KY 

Kenton.  KY 

Clark,  OH 

2520  Fargo^Moorhead, 

Pendleton,  KY 

Greene,  OH 

ND-MN  . 

0.8844 

0.9193 

Brown,  OH 

Miami,  OH 

Clay,  MN 

~ 

Clermont,  OH 

Montgomery,  OH 

Cass,  ND 
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Table  4 A— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  for  Urban  Areas — Contin¬ 
ued 


Urban  area 
(constituent  counties) 

Wage 

index 

GAF 

2560  Fayetteville,  NC 
Cumberland,  NC 

2580  Fayetteville- 
Springdale-Rogers, 

0.8740 

0.9119 

AR . 

Benton,  AR 
Washington,  AR 

0.7466 

0.8186 

2620  Flagstaff,  AZ-UT 
Coconino,  AZ 

0.9122 

0.9390 

Kane,  UT 

2640  Flint,  Ml  . 

1.1191 

1.0801 

Genesee,  Ml 

2650  Florence,  AL  . 

Colbert,  AL 

Lauderdale,  AL 

0.7722 

0.8378 

2655  Florence,  SC  . 

Florence,  SC 

2670  Fort  Collins- 

0.8243 

0.8761 

Loveland,  CO  . 

Larimer,  CO 

2680  *Ft.  Lauderdale, 

1.0255 

1.0174 

FL  . 

Broward,  FL 

2700  Fort  Myers-Cape 

1.0802 

1.0543 

Coral,  FL . 

Lee,  FL 

2710  Fort  Pierce-Port 

0.8384 

0.8863 

St.  Lucie,  FL  . 

Martin,  FL 

St.  Lucre,  FL 

2720  Fort  Smith,  AR- 

0.9782 

0.9850 

OK  . 

Crawford,  AR 
Sebastian,  AR 
Sequoyah,  OK 

0.7775 

0.8417 

2750  Fort  Walton 

•>- 

Beach,  FL . 

Okaloosa,  FL 

0.8555 

0.8986 

2760  Fort  Wayne,  IN  .. 
Adams,  IN 

Allen,  IN 

0.8907 

0.9238 

De  Kalb,  IN 

Huntington,  IN 

Wells,  IN 

Whitley,  IN 

2800  ‘Forth  Worth-Ar- 

lington,  TX  . 

Hood,  TX 

Johnson,  TX 

Parker,  TX 

Tarrant,  TX 

0.9691 

0.9787 

2840  Fresno,  CA  . 

Fresno,  CA 

Madera,  CA 

1.0601 

1.0408 

2880  Gadsden,  AL  . 

Etowah,  AL 

0.8821 

0.9177 

2900  Gainesville,  FL  ... 

0.9603 

0.9726 

Alachua,  FL 

2920  Galveston-Texas 

V 

City,  TX . 

Galveston,  TX 

1.0572 

1.0388 

2960  Gary,  IN  . 

Lake, IN 

Porter,  IN 

0.9276 

0.9498 

2975  Glens  Falls,  NY 
Warren,  NY 
Washington,  NY 

0.8359 

0.8845 

Table  4A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  for  Urban  Areas— -Contin¬ 
ued 


Urban  area 
(constituent  counties) 

Wage 

index 

GAF 

2980  Goldsboro,  NC  ... 

Wayne,  NC 

2985  Grand  Forks, 

0.8449 

0.8910 

ND-MN . 

Polk,  MN 

Grand  Forks,  ND 

2995  Grand  Junction, 

0.8853 

0.9200 

CO  . 

Mesa,  CO 

3000  Grand  Rapids- 

0.8557 

0.8988 

Muskegon-Holland,  Ml 
Allegan,  Ml 

Kent,  Ml 

Muskegon,  Ml 

Ottawa,  Ml 

1.0154 

1.0105 

3040  Great  Falls,  MT 
Cascade,  MT 

0.9321 

0.9530 

3060  Greeley,  CO  . 

Weld,  CO 

1.0104 

1.0071 

3080  Green  Bay,  Wl  ... 

Brown,  Wl 

3120  ‘Greensboro- 
Winston-Salem-High 

0.9592 

0.9719 

Point,  NC . 

Alamance,  NC 
Davidson,  NC 

Davie,  NC 

0.9357 

0.9555 

Forsyth,  NC 

Guilford,  NC 

'  -• 

Randolph,  NC 

Stokes,  NC 

Yadkin,  NC 

3150  Greenville,  NC  ... 
Pitt,  NC 

3160  Greenville- 
Spartanburg-Ander- 

0.9071 

0.9354 

son  SC . 

Anderson,  SC 
Cherokee,  SC 
Greenville,  SC 

Pickens,  SC 
Spartanburg,  SC 

0.9066 

0.9351 

3180  Hagerstown,  MD 
Washington,  MD 

3200  Hamilton-Middle- 

0.9688 

0.9785 

town,  OH  . 

Butler,  OH 

3240  Harrisburg-Leb- 

0.8862 

0.9206 

anon-Carfisle,  PA  . 

Cumberland,  PA 
Dauphin,  PA 

Lebanon,  PA 

Perry,  PA 

1.0159 

1.0109,, 

3283  ‘Hartford,  CT  . 

Hartford,  CT 

Litchfield,  CT 

Middlesex,  CT 

Tolland,  CT 

1.2572 

1.1697 

3285  Hattiesburg,  MS 
Forrest,  MS 

Lamar,  MS 

3290  Hickory-Morgan- 

0.7197 

0.7983 

ton-Lenoir,  NC  . 

Alexander,  NC 

Burke,  NC 

Caldwell,  NC 

Catawba,  NC 

0.8291 

0.8796 

Table  4A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  for  Urban  Areas— Contin¬ 
ued 


Urban  area 
(constituent  counties) 

Wage 

index 

GAF 

3320  Honolulu,  HI . 

Honolulu,  HI 

1.1826 

1.1217 

3350  Houma,  LA  . 

Lafourche,  LA 
Terrebonne,  LA 

0.7859 

■ 

0.8479 

3360  ‘Houston,  TX  . 

Chambers,  TX 

Fort  Bend,  TX 

Harris,  TX 

Liberty,  TX 
Montgomery,  TX 

Waller,  TX 

3400  Huntington-Ash- 

0.9633 

0.9747 

land,  WV-KY-OH . 

Boyd,  KY 

Carter,  KY 

Greenup,  KY 

Lawrence,  OH 

Cabell,  WV 

Wayne,  WV 

0.9159 

0.9416 

3440  Huntsville,  AL  .... 
Limestone,  AL 

Madison,  AL 

0.8491 

0.8940 

3480  ‘Indianapolis,  IN 
Boone,  IN 

Hamilton,  IN 

Hancock,  IN 

Hendricks,  IN 

Johnson,  IN 

Madison,  IN 

Marion,  IN 

Morgan,  IN 

0.9851 

0.9898 

Shelby,  IN 

3500  Iowa  City,  IA  . 

Johnson,  IA 

0.9408 

0.9591 

3520  Jackson,  Ml  . 

Jackson, Ml 

0.9058 

0.9345 

3560  Jackson,  MS . 

Hinds,  MS 

0.7799 

0.8435 

Madison,  MS 

Rankin,  MS 

3580  Jackson,  TN  . 

Madison,  TN 

Chester,  TN 

0.8529 

0.8968 

3600  Jacksonville,  FL 
Clay,  FL 

Duval,  FL 

Nassau,  FL 

St.  Johns,  FL 

0.8986 

0.9294 

3605  Jacksonville,  NC 

0.6978 

0.7816 

Onslow,  NC 

3610  Jamestown,  NY 
Chautauqua,  NY 

3620  Janesville-Beloit, 

0.7551 

0.8250 

Wl  . 

Rock,  Wl 

0.8831 

0.9184 

3640  Jersey  City,  NJ  .. 

Hudson,  NJ 

3660  Johnson  City- 
Kingsport-Bristol,  TN- 

1.1420 

1.0952 

VA . 

Carter,  TN 

Hawkins,  TN 

Sullivan,  TN 

Unicoi,  TN 

Washington,  TN 

Bristol  City,  VA 

0.9120 

0.9389 
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Table  4A.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
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Urban  area 
(constituent  counties) 

Wage 

index 

rAF  Urban  area 

(constituent  counties) 

Wage 

index 

r4r  Urban  area 

(constituent  counties) 

Wage 

index 

GAF 

Scott,  VA 

Clinton,  Ml 

Twiggs,  GA 

Washington,  VA 

Eaton,  Ml 

4720  Madison,  Wl  _ 

1.0062 

1.0042 

3680  Johnstown,  PA  .. 

0.8384 

0.8863  Ingham,  Ml 

Dane,  Wl 

Cambria,  PA 

4080  Laredo,  TX . 

0.7330 

0.8064  4800  Mansfield,  OH  .... 

0.8645 

0.9051 

Somerset,  PA 

Webb,  TX 

Crawford,  OH 

3700  Jonesboro,  AR  ... 

0.7449 

0.8174  4100  Las  Cruces,  NM 

0.8664 

0.9065  Richland,  OH 

Craighead,  AR 

Dona  Ana,  NM 

4840  Mayaguez,  PR  ... 

0.4486 

0.5776 

3710  Joplin,  MO  . 

0.7519 

0.8226  4120  *Las  Vegas,  NV- 

Anasco,  PR 

Jasper,  MO 

AZ  . . 

1.0601 

1.0408  Cabo  Rojo,  PR 

Newton,  MO 

Mohave,  AZ 

Hormigueros,  PR 

3720  Kalamazoo- 

Clark,  NV 

Mayaguez,  PR 

Batttecreek,  Ml  . 

1.0676 

1.0458  Nye,  NV 

Sabana  Grande.  PR 

Calhoun,  Ml 

4150  Lawrence,  KS  .... 

0.8615 

0.9029  San  German,  PR 

Kalamazoo,  Ml 

Douglas,  KS 

4880  McAlen-Edin- 

Van  Buren,  Ml 

4200  Lawton,  OK . 

0.9052 

0.9341  burg-Mission,  TX  _ 

0.8034 

0.8606 

3740  Kankakee,  IL  . 

0.8655 

0.9058  Comanche,  OK 

Hidalgo,  TX 

Kankakee,  IL 

4243  Lewiston-Auburn, 

4890  Medford- Ash- 

3760  *kan«a«5  ray 

ME  . 

0.9543 

0.9685  land,  OR  . 

1.0361 

1.0246 

KS-MO  . .'... . 

0.9571 

0.9704  Androscoggin,  ME 

Jackson,  OR 

Johnson,  KS 

4280  Lexington,  KY  .... 

0.8422 

0.8890  4900  Melbourne- 

Leavenworth,  KS 

Bourbon,  KY 

Titusville- Palm  Bay. 

Miami,  KS 

Clark,  KY 

FL  . 

0.8825 

0.9180 

Wyandotte,  KS 

Fayette,  KY 

Brevard,  FI 

Cass,  MO 

Jessamine,  KY 

4920  ‘Memphis,  TN- 

Clay,  MO 

Madison,  KY 

AR-MS  _ 

0.8595 

0.9015 

Clinton,  MO 

Scott,  KY 

Crittenden,  AR 

Jackson,  MO 

Woodford,  KY 

DeSoto,  MS 

Lafayette,  MO 

4320  Lima,  OH  _ 

0.9192 

0.9439  Fayette,  TN 

Platte,  MO 

Alien,  OH 

Shetoy,  TN 

Ray.  MO 

Auglaize,  OH 

Tipton,  TN 

3800  Kenosha,  Wl . 

0.9203 

0.9447  4360  Lincoln,  NE  . 

0.9370  4940  Merced,  CA _ 

1.0913 

1.0617 

Kenosha,  Wl 

Lancaster,  NE 

Merced,  CA 

3810  KiHeen-Temple, 

4400  Little  Rock-North 

5000  ‘Miami,  FL _ 

0.9301 

0.9516 

TX . 

1.0259 

1.0177  Little  Rock,  AR  . . 

0.8496 

0.8944  Dade,  FL 

Ben,  TX 

Faulkner,  AR 

5015  ‘Middtesex-Som- 

Coryell.  TX 

*  Lonoke,  AR 

erset-Hunterdon,  NJ  .. 

1.0883 

1.0597 

3840  Knoxville,  TN  . 

0.8837 

0.9188  Pulaski,  AR 

Hunterdon,  NJ 

Anderson,  TN 

Saline,  AR 

Middlesex,  NJ 

Blount,  TN 

4420  Longview-Mar- 

Somerset,  NJ 

Knox,  TN 

shall,  TX  . 

0.8611 

0.9027  5080  ‘Milwaukee- 

Loudon,  TN 

Gregg,  TX 

Waukesha,  Wl  . 

0.9826 

0.9881 

Sevier,  TN 

Harrison,  TX 

Milwaukee,  Wl 

Union,  TN 

Upshur,  TX 

Ozaukee.  Wl 

3850  Kokomo,  IN . 

0.8422 

0.8890  4480  *Los  Angeles- 

Washington,  Wl 

Howard,  IN 

Long  Beach,  CA . 

1.2290 

1.1517  Waukesha,  Wl 

Tipton,  IN 

Los  Angeles,  CA 

5120  *Minneapolis-St. 

3870  LaCrosse,  Wl- 

4520  Louisville,  KY-IN 

0.9498 

0.9653  Paul.  MN-WI  _ 

1.0739 

1.0500 

MN  . 

0.8755 

0.9130  Clark,  IN 

Anoka,  MN 

Houston,  MN 

Floyd,  IN 

Carver,  MN 

La  Crosse,  Wl 

Harrison,  IN 

Chisago,  MN 

3880  Lafayette,  LA  . 

0.8748  Scott,  IN 

Dakota,  MN 

Acadia,  LA 

BuHitt,  KY 

Hennepin,  MN 

Lafayette,  LA 

Jefferson,  KY 

Isanti,  MN 

St.  Landry,  LA 

Oldham,  KY 

Ramsey,  MN 

St.  Martin,  LA 

4600  Lubbock,  TX  . 

0.8345 

0.8835  Scott,  MN 

3920  Lafayette,  IN . 

0.9181 

0.9432  Lubbock,  TX 

Sherburne,  MN 

Clinton,  IN 

4640  Lynchburg,  VA  ... 

0.8199 

0.8729  Washington,  MN 

Tippecanoe,  IN 

Amherst,  VA 

Wright,  MN 

3960  Lake  Charles,  LA 

0.7781 

0.8421  Bedford,  VA 

Pierce,  Wl  . 

Calcasieu,  LA 

Bedford  City,  VA 

St  Croix,  Wl 

3980  Lakeland-Winter 

Campbell,  VA 

5160  Mobile,  AL  . 

0.8458 

0.8916 

Haven,  FL . 

0.8812 

0.9170  Lynchburg  City,  VA 

Baldwin,  AL 

Polk,  FL 

4680  Macon,  GA  . 

0.9069 

0.9353  Mobile,  AL 

4000  Lancaster,  PA  .... 

0.9492 

0  9649  Bibb,  GA 

5170  Modesto,  CA . 

1.0384 

1.0261 

Lancaster,  PA 

Houston,  GA 

Stanislaus,  CA 

4040  Lansing-East 

Jones,  GA 

5190  ‘Monmouth- 

Lansing,  Ml . 

1.0093 

1.0064  Peach,  GA 

Ocean,  NJ  . 

1.0912 

1.0616 
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Table  4A— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
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Urban  area 
(constituent  counties) 

Wage 

index 

Urban  area 
(constituent  counties) 

Wage 

index 

PAF  Urban  area 

u  (constituent  counties) 

Wage 

index 

GAF 

Monmouth,  NJ 

5720  ‘Norfolk-Virginia 

Woodford,  IL 

Ocean,  NJ 

Beach-Newport  News, 

6160  ‘Philadelphia, 

5200  Monroe,  LA . 

0.8420 

0.8889  VA-NC . 

0.8314 

0.8812  PA-NJ  . 

1.1380 

1.0926 

Ouachita,  LA 

Currituck,  NC 

Burlington,  NJ 

5240  Montgomery,  AL 

0.7818 

0.8449  Chesapeake  City,  VA 

Camden,  NJ 

Autauga,  AL 

Gloucester,  VA 

Gloucester,  NJ 

*  i 

Elmore,  AL 

Hampton  City,  VA 

Salem,  NJ 

i  ■ 

Montgomery,  AL 

Isle  of  Wight,  VA 

Bucks,  PA 

•*5 

5280  Muncie,  IN  . 

0.9156 

0.9414  James  City,  VA 

Chester,  PA 

• 

Delaware,  IN 

Mathews,  VA 

Delaware,  PA 

5330  Myrtle  Beach, 

Newport  News  City, 

Montgomery,  PA 

SC . 

0.7978 

0.8567  VA 

Philadelphia,  PA 

Horry,  SC 

Norfolk  City,  VA 

6200  ‘Phoenix-Mesa, 

5345  Naples,  FL  . 

1.0116 

1 .0079  Poquoson  City,  VA 

A Z . 

0.9451 

0.9621 

Collier,  FL 

Portsmouth  City,  VA 

Maricopa,  AZ 

5360  ‘Nashville,  TN  .... 

0.9189 

0.9437  Suffolk  City,  VA 

Pinal,  AZ 

Cheatham,  TN 

Virginia  Beach  City, 

6240  Pine  Bluff,  AR  .... 

0.7832 

0.8459 

Davidson,  TN 

VA 

Jefferson,  AR 

Dickson,  TN 

Williamsburg  City,  VA 

6280  ‘Pittsburgh,  PA  .. 

0.9733 

0.9816 

Robertson,  TN 

York,  VA 

Allegheny,  PA 

Rutherford  TN 

5775  ‘Oakland,  CA . 

1.5239 

1.3344  Beaver,  PA 

Sumner,  TN 

Alameda,  CA 

Butler,  PA 

Williamson,  TN 

Contra  Costa,  CA 

Fayette,  PA 

Wilson,  TN 

-* 

5790  Ocala,  FL . 

0.9039 

0.9332  Washington,  PA 

5380  ‘Nassau-Suffolk, 

Marion,  FL 

Westmoreland,  PA 

NY . 

1.3276 

1.2142  5800  Odessa-Midland, 

6323  Pittsfield,  MA  . 

1.0623 

1.0423 

Nassau,  NY 

TX  . 

0.8666 

0.9066  Berkshire,  MA 

Suffolk,  NY  " 

Ector,  TX 

6340  Pocatello,  ID . 

0.9543 

0.9685 

5483  ‘New  Haven- 

Midland,  TX 

Bannock,  ID 

Bridgeport-Stamford- 

5880  ‘Oklahoma  City, 

6360  Ponce,  PR  . 

0.4560 

0.5841 

Waterbury-Danbury, 

OK  . 

0.8487 

0.8937  Guayanilla,  PR 

CT  . . 

1.2629 

1.1733  Canadian,  OK 

Juana  Diaz,  PR 

Fairfield,  CT 

Cleveland,  OK 

Penuelas,  PR 

New  Haven,  CT 

Logan,  OK 

Ponce,  PR 

5523  New  London- 

McClain,  OK 

Villalba,  PR 

Norwich,  CT . 

1.2266 

1.1501  Oklahoma,  OK 

*  Yauco,  PR 

New  London,  CT 

Pottawatomie,  OK 

6403  Portland,  ME . 

0.9634 

0.9748 

5560  ‘New  Orleans, 

5910  Olympia,  WA  . 

1.0866 

1.0585  Cumberland,  ME 

LA  . 

0.9566 

0.9701  Thurston,  WA 

Sagadahoc,  ME 

Jefferson,  LA 

5920  Omaha,  NE-IA  .. 

0.9406 

0.9589  York,  ME 

Orleans,  LA 

Pottawattamie,  IA 

6440  *Portland-Van- 

Plaquemines,  LA 

Cass,  NE 

couver,  OR-WA  . 

1.1352 

1.0907 

St.  Bernard,  LA 

Douglas,  NE 

Clackamas,  OR 

St.  Charles.  LA 

Sarpy,  NE 

Columbia,  OR 

St.  James,  LA 

Washington,  NE 

Multnomah,  OR 

St.  John  The  Baptist, 

5945  ‘Orange  County, 

Washington,  OR 

LA 

CA . 

1.1408 

1.0944  Yamhill,  OR 

St.  Tammany,  LA 

Orange,  CA 

Clark,  WA 

* 

5600  ‘New  York,  NY  .. 

1.4352 

1.2807  5960  ‘Orlando,  FL  . 

0.9328 

0.9535  6483  ‘Providence- 

Bronx,  NY 

Lake,  FL 

Warwick-Pawtucket, 

Kings,  NY 

Orange,  FL 

Rl  . . 

1.1062 

1.0716 

New  York,  NY 

Osceola,  FL 

Bristol,  Rl 

Putnam,  NY 

Seminole,  FL 

Kent,  Rl 

Queens,  NY 

5990  Owensboro,  KY 

0.7486 

0.8201  Newport,  Rl 

Richmond,  NY 

Daviess,  KY 

Providence,  Rl 

Rockland,  NY 

6015  Panama  City,  FL 

0.8343 

0.8833  Washington,  Rl 

Westchester,  NY 

Bay,  FL 

6520  Provo-Orem,  UT 

1.0080 

1.0055 

5640  ‘Newark,  NJ  . 

1.1101 

1.0741  6020  Parkersburg- 

Utah,  UT  * 

Essex,  NJ 

Marietta,  WV-OH  . 

0.8052 

0.8621  6560  Pueblo,  CO . 

0.8166 

0.8705 

Morris,  NJ 

Washington,  OH 

Pueblo,  CO 

Sussex,  NJ 

Wood,  WV 

6580  Punta  Gorda,  FL 

0.8587 

0.9009 

Union,  NJ 

6080  Pensacola,  FL  ... 

0.8199 

0.8729  Charlotte,  FL 

Warren,  NJ 

Escambia,  FL 

6600  Racine,  Wl . 

0.8941 

0.9262 

5660  Newburgh,  NY- 

Santa  Rosa,  FL 

Racine,  Wl 

PA  . 

1.1291 

1.0867  6120  Peoria-Pekin,  IL 

0.8555 

0.8986  6640  Raleigh-Durham- 

Orange,  NY 

Peoria,  IL 

Chapel  Hill,  NC . 

0.9825 

0.9880 

Pike,  PA 

Tazewell,  IL 

Chatham,  NC 
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Table  4A.— Wage  Index  and  Capital  Table  4A— Wage  Index  and  Capital 
Geographic  Adjustment  Factor  Geographic  Adjustment  Factor 
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Urban  area 
(constituent  counties) 

Wage 

index 

Q.C  Urban  area 

°  (constituent  counties) 

Wage 

index 

qac  Urban  area 

(constituent  counties) 

Wage 

index 

GAF 

Durham,  NC 

Bay.  Ml 

Loiza,  PR 

Franklin,  NC 

Midland,  Ml 

Luguilk),  PR 

Johnston,  NC 

Saginaw,  Ml 

Manati,  PR 

Orange,  NC 

6980  St.  Cloud,  MN  .... 

0.9551 

0.9690  Morovis,  PR 

Wake,  NC 

Benton,  MN 

Naguabo,  PR 

6660  Rapid  City,  SD  ... 

0.8351 

0.8839  Steams,  MN 

Naranjito,  PR 

Pennington,  SD 

7000  SL  Joseph.  MO 

0.8372 

0.8854  Rio  Grande,  PR 

6680  Reading,  PA  . 

0.9523 

0.9671  Andrew,  MO 

San  Juan,  PR 

Berks,  PA 

Buchanan,  MO 

Toa  Alta,  PR 

6690  Redding,  CA . 

1.1781 

1 .1 1 88  7040  *St.  Louis,  MO- 

Toa  Baja,  PR 

Shasta,  CA 

IL . 

0.9145 

0.9406  Trujillo  Alto,  PR 

6720  Reno,  NV . 

1.0776 

1.0525  Clinton,  IL 

Vega  Alta,  PR 

Washoe,  NV 

Jersey,  IL 

Vega  Baja,  PR 

6740  Richland- 

Madison,  IL 

Yabucoa,  PR 

Kennewick-Pasco, 

Monroe,  IL 

7460  San  Luis  Obispo- 

WA . 

0.9925 

0.9949  St.  Clair,  IL 

Atascadero-Paso 

Benton,  WA 

Franklin,  MO 

Robles,  CA . 

1.1379 

1.0925 

Franklin,  WA 

Jefferson,  MO 

San  Luis  Obispo,  CA 

6760  Richmond-Pe- 

-  Lincoln,  MO 

7480  Santa  Barbara- 

tersburg,  VA  . 

0.9175 

0.9427  SL  Charles,  MO 

Santa  Maria-Lompoc, 

Charles  City  County, 

St  Louis,  MO 

CA . 

1.0696 

1.0472 

VA 

St.  Louis  City,  MO 

Santa  Barbara,  CA 

Chesterfield,  VA 

Warren,  MO 

7485  Santa  Cruz- 

Colonial  Heights  City, 

7080  Salem,  OR . 

0.9942 

0.9960  Watsonville,  CA . 

1.4199 

1.2714 

VA 

Marion,  OR 

Santa  Cruz,  CA 

Dinwiddie,  VA 

Polk,  OR 

7490  Santa  Fe,  NM  .... 

1.0081 

1.0055 

Goochland,  VA 

7120  Salinas,  CA . 

1.4523 

1 .291 1  Los  Alamos.  NM 

Hanover,  VA 

Monterey,  CA 

Santa  Fe,  NM 

Henrico,  VA 

7160  ‘Salt  Lake  City- 

7500  Santa  Rosa,  CA 

1.2609 

-  1.1721 

Hopewell  City,  VA 

Ogden,  UT _ 

0.9869 

0.9910  Sonoma,  CA 

New  Kent,  VA 

Davis,  UT 

7510  Sarasota-Bra- 

Petersburg  City,  VA 

Salt  Lake,  UT 

denton,  FL  . 

0.9764 

0.9838 

Powhatan,  VA 

Weber,  UT 

Manatee,  FL 

Prince  George,  VA 

7200  San  Angelo,  TX 

0.7504 

0.8215  Sarasota,  FL 

Richmond  City,  VA 

Tom  Green,  TX 

7520  Savannah,  GA  ... 

0.8678 

0.9075 

6780  *Riverside-San 

7240  ‘San  Antonio,  TX 

0.8225 

0.8748  Bryan,  GA 

Bernardino,  CA . 

1.1166 

1.0785  Bexar,  TX 

Chatham,  GA 

Riverside,  CA 

Comal,  TX 

Effingham,  GA 

San  Bernardino,  CA 

Guadalupe,  TX 

7560  Scranton-Wilkes- 

6800  Roanoke,  VA  .....' 

1  0.8362 

0.8847  Wilson,  TX 

Barre-Hazleton,  PA  ... 

0.8546 

0.8980 

Botetourt,  VA 

7320  ‘San  Diego,  CA 

1.2266 

1.1501  Columbia,  PA 

Roanoke,  VA 

San  Diego,  CA 

Lackawanna,  PA 

Roanoke  City,  VA 

7360  ‘San  Francisco, 

Luzerne,  PA 

Salem  City,  VA 

CA . 

1.4120 

1.2665  Wyoming,  PA 

6820  Rochester,  MN  .. 

1.0509 

1.0346  Marin,  CA 

7600  ‘Seattle- Belle- 

Olmsted.  MN 

San  Francisco,  CA 

vue-Everett,  WA  . 

1.1383 

1.0928 

6840  ‘Rochester,  NY .. 

0.9498 

0.9653  San  Mateo.  CA 

Island,  WA 

Genesee,  NY 

7400  ‘San  Jose,  CA  ... 

1.4245 

1.2742  King,  WA 

Livingston,  NY 

Santa  Clara,  CA 

Snohomish,  WA 

Monroe,  NY 

7440  ‘San  Juan-Bay  a- 

7610  Sharon,  PA _ 

0.8790 

0.9155 

Ontario,  NY 

mon,  PR  . 

0.4704 

0.5966  Mercer.  PA 

Orleans,  NY 

Aguas  Buenas,  PR 

7620  Sheboygan.  W1  .. 

0.7868 

0.8486 

Wayne,  NY 

Barcetoneta,  PR 

- 

Sheboygan,  Wl 

6880  Rockford,  IL . 

0.9087 

0.9365  Bayamon,  PR 

7640  Sherman- 

Boone,  IL 

Canovanas,  PR 

Denison,  TX _ 

0.8528 

0.8967 

Ogle,  IL 

Carolina,  PR 

Grayson,  TX 

Winnebago,  IL 

Catano,  PR 

7680  Shreveport-Bos- 

6895  Rocky  Mount, 

Ceiba,  PR 

sier  City,  LA . 

0.9396 

0.9582 

NC  . 

0.9038 

0.9331  Comeno,  PR 

Bossier,  LA 

Edgecombe,  NC 

Corozal,  PR 

Caddo,  LA 

Nash,  NC 

Dorado,  PR 

Webster,  LA 

6920  ‘Sacramento,  CA 

1.2225 

1.1475  Fajardo,  PR 

7720  Sioux  City,  IA- 

El  Dorado,  CA 

Florida,  PR 

NE . . . 

0.8026 

0.8602 

Placer.  CA 

Guayndbo,  PR 

Woodbury,  IA 

Sacramento,  CA 

Humacao,  PR 

Dakota.  NE 

6960  Saginaw-Bay 

Juncos,  PR 

7760  Sioux  Falls,  SD  .. 

0.8718 

0.9103 

City-Midland,  Ml  . 

0.9571 

0.9704  Los  Piedras,  PR 

Lincoln,  SD 
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Urban  area 
(constituent  counties) 

Wage 

index 

GAF 

Minnehaha,  SD 

7800  South  Bend,  IN  .. 

0.9887 

0.9922 

St.  Joseph,  IN 

7840  Spokane,  WA  .... 

1.0491 

1.0334 

Spokane,  WA 

7880  Springfield,  IL  .... 

0.8719 

0.9104 

Menard,  IL 

Sangamon,  IL 

7920  Springfield,  MO .. 

0.7969 

0.8560 

Christian,  MO 

Greene,  MO 

Webster,  MO 

8003  Springfield,  MA  .. 

1.0661 

1.0448 

Hampden,  MA 

s, 

Hampshire,  MA 

8050  State  College, 

PA  . 

0.9642 

0.9753 

Centre,  PA 

8080  Steubenville- 
Weirton,  OH-WV . 

0.8652 

0.9056 

Jefferson,  OH 

Brooke,  WV 

Hancock,  WV 

8120  Stockton-Lodi, 

CA . 

1.1527 

1.1022 

San  Joaquin,  CA 

8140  Sumter,  SC . 

0.7848 

0.8471 

Sumter,  SC 

8160  Syracuse,  NY  .... 

0.9464 

0.9630 

Cayuga,  NY 

Madison,  NY 

Onondaga,  NY 

Oswego,  NY 

8200  Tacoma,  WA . 

1.1024 

1.0690 

Pierce,  WA 

8240  Tallahassee,  FL 

0.8338 

0.8830 

Gadsden,  FL 

Leon,  FL 

8280  *Tampa-St.  Pe- 
tersburg-Clearwater, 

FL  . 

0.9191 

0.9439 

Hernando,  FL 
Hillsborough,  FL 

Pasco,  FL 

Pinellas,  FL 

8320  Terre  Haute,  IN 

0.8620 

0.9033 

Clay,  IN 

Vermillion,  IN 

Vigo,  IN 

8360  Texarkana,  AR- 

Texarkana,  TX . 

0.9594 

0.9720 

Miller,  AR 

Bowie,  TX 

8400  Toledo,  OH  . 

1.0147 

1.0100 

Fulton,  OH 

Lucas,  OH 

Wood,  OH 

8440  Topeka,  KS . 

0.9365 

0.9561 

Shawnee,  KS 

8480  Trenton,  NJ . 

1.0375 

1.0255 

Mercer,  NJ 

«rr. 

8520  Tucson,  AZ  . 

0.9187 

0.9436 

Pima,  AZ 

8560  Tulsa,  OK  . 

0.8080 

0.8642 

Creek,  OK 

Osage,  OK 

Rogers,  OK 

ued 


Urban  area 
(constituent  counties) 

Wage 

index 

GAF 

Tulsa,  OK 

Wagoner,  OK 

8600  Tuscaloosa,  AL  .. 

0.8134 

0.8681 

Tuscaloosa,  AL 

8640  Tyler,  TX . 

0.9516 

0.9666 

Smith,  TX 

8680  Utica-Rome,  NY 

0.8362 

0.8847 

Herkimer,  NY 

Oneida,  NY 

8720  Vallejo-Fairfield- 
Napa,  CA . 

1.3442 

1.2245 

Napa,  CA 

Solano,  CA 

8735  Ventura,  CA . 

1.0551 

1.0374 

Ventura,  CA 

8750  Victoria,  TX . 

0.8517 

0.8959 

Victoria,  TX 

8760  Vineland-Millville- 

Bridgeton,  NJ . 

1.0118 

1.0081 

Cumberland,  NJ 

8780  Visalia-Tulare- 
Porterville,  CA  . 

0.9931 

0.9953 

Tulare,  CA 

8800  Waco,  TX . 

0.7701 

0.8362 

McLennan,  TX 

8840  ‘Washington, 
DC-MD-VA-WV  . 

1.0786 

1.0532 

District  of  Columbia, 

DC 

Calvert,  MD 

Charles,  MD 

Frederick,  MD 
Montgomery,  MD 

Prince  Georges,  MD 
Alexandria  City,  VA 

Arlington,  VA 

Clarke,  VA 

Culpeper,  VA 

Fairfax,  VA 

Fairfax  City,  VA 

Falls  Church  City,  VA 
Fauquier,  VA 
Fredericksburg  City, 

VA 

King  George,  VA 
Loudoun,  VA 

Manassas  City,  VA 
Manassas  Park  City, 

VA 

Prince  William,  VA 
Spotsylvania,  VA 
Stafford,  VA 

Warren,  VA 

Berkeley,  WV 

Jefferson,  WV 

8920  Watertoo-Cedar 
Falls,  IA  . 

0.8649 

0.9054 

Black  Hawk,  IA 

8940  Wausau,  Wl . 

1.0553 

1.0375 

Marathon,  Wl 

8960  West  Palm 
Beach-Boca  Raton, 

FL  . 

1.0331 

1.0226 

Palm  Beach,  FL 

9000  Wheeling,  OH- 
WV  . 

0.7712 

0.8370 

Belmont,  OH 

Table  4 A— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  for  Urban  Areas— Contin¬ 
ued 


Urban  area 
(constituent  counties) 

Wage 

index 

GAF 

Marshall,  WV 

Ohio,  WV 

9040  Wichita,  KS . 

Butler,  KS 

Harvey,  KS 

Sedgwick,  KS 

0.9369 

0.9563 

9080  Wichita  Falls,  TX 
Archer,  TX 

Wichita,  TX 

0.7645 

0.8320 

9140  Williamsport,  PA 
Lycoming,  PA 

9160  Wilmington-New- 

0.8554 

0.8986 

ark,  DE-MD . 

New  Castle,  DE 

Cecil,  MD 

1.1549 

1.1036 

9200  Wilmington,  NC 
New  Hanover,  NC 

0.9329 

0.9535 

Brunswick,  NC 

9260  Yakima,  WA . 

Yakima,  WA 

1.0109 

1.0075 

9270  Yolo,  CA  . 

Yolo,  CA 

1.1439 

1.0964 

9280  York,  PA  . 

0.9422 

0.9600 

York,  PA 

9320  Youngstown- 

Warren,  OH  . . 

Columbiana,  OH 
Mahoning,  OH 
Trumbull,  OH 

0.9944 

0.9962 

9340  Yuba  City,  CA  .... 
Sutter,  CA 

Yuba,  CA 

1.0479 

1.0326 

9360  Yuma,  AZ  . 

Yuma,  AZ 

0.9739 

0.9821 

*  Large  Urban  Area 


Table  4B— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
(GAF)  for  Rural  Areas 


Nonurban  area 

Wage 

index 

GAF 

Alabama . 

0.7257 

0.8029 

Alaska  . 

1.2319 

1.1535 

Arizona  . 

0.7995 

0.8579 

Arkansas  . 

0.7010 

0.7841 

California  . 

1.0005 

1.0003 

Colorado . 

0.8068 

0.8633 

Connecticut  . 

1.2626 

1.1731 

Delaware  . 

0.8932 

0.9256 

Florida  . 

0.8846 

0.9195 

Georgia  . 

0.7747 

0.8396 

Hawaii  . 

1.0236 

1.0161 

Idaho  . 

0.8209 

0.8736 

Illinois  . 

0.7651 

0.8325 

Indiana  . 

0.8176 

0.8712 

Iowa . 

0.7387 

0.8127 

Kansas  . 

0.7207 

0.7991 

Kentucky  . 

0.7784 

0.8424 

Louisiana . 

0.7400 

0.8137 

Maine  . 

0.8474 

0.8928 

Maryland  . 

0.8623 

0.9035 

Massachusetts  . 

1.0726 

1.0492 

Michigan . 

0.8939 

0.9261 

Minnesota . 

0.8202 

0.8731 

Federal  Register  /  Vol.  62,  No.  105  /  Monday,  June  2,  1997  /  Proposed  Rules 


29979 


Table  4B.— Wage  Index  and  Capital 
Geographic  Adjustment  Factor 
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Nonurban  area 

Wage 

index 

GAF 

Mississippi . 

Missouri . 

0.6919 

0.7221 

0.7771 

0.8001 

Montana  . 

0.8142 

0.8687 

Nebraska . 

0.7358 

0.8105 

Nevada . 

0.8922 

0.9249 

New  Hampshire  . 

0.9730 

0.9814 

New  Jersey 1  . 

New  Mexico  . 

0.7893 

0.8504 

New  York  . 

North  Carolina . 

0.8375 

0.7938 

0.8856 

0.8537 

North  Dakota . . . 

0.7347 

0.8097 

Ohio . 

0.8438 

0.8902 

Oklahoma . 

0.7065 

0.7883 

Oregon  . 

0.9988 

0.9992 

Pennsylvania . 

0.8439 

0.8903 

Puerto  Rico  . 

0.3999 

0.5338 

Rhode  Island1  . 

0.7909 

0.6982 

0.8516 

0.7819 

South  Dakota  . 

Tennessee  . 

0.7357 

0.8104 

Texas  . 

0.7322 

0.8078 

Utah . 

0.8932 

0.9256 

Vermont . 

0.9320 

0.9529 

Virginia . 

0.7763 

0.8408 

Washington  . 

1.0223 

1.0152 

West  Virginia . 

0.7964 

0.8556 

Wisconsin . 

0.8477 

0.8930 

Wyoming  . 

0.8250 

0.8766 

1  All  counties  within  the  State  are  classified 
as  urban. 


Table  4C.— Wage  Index  and  Cap¬ 
ital  Geographic  Adjustment 
Factor  (GAF)  for  Hospitals 
That  Are  Reclassified 


Urban  area 

Wage 

index 

GAF 

Abilene,  TX  . 

0.8294 

0.8798 

Albuquerque,  NM  . 

0,9336 

0.9540 

Alexandria,  LA . 

0.8275 

0.8784 

Amarillo,  TX  . 

0.9503 

0.9657 

Anchorage,  AK . 

1.3015 

1.1978 

Asheville,  NC  . 

0.9078 

0.9359 

Athens,  GA . 

0.9093 

0.9370 

Atlanta,  GA . 

0.9812 

0.9871 

Austin-San  Marcos,  TX 

0.8690 

0.9083 

Bangor,  ME . 

0.9485 

0.9644 

Bamstable-Yarmouth, 

MA  . 

1.3837 

1.2491 

Baton  Rouge,  LA  . 

0.8416 

0.8886 

Benton  Harbor,  Ml  . 

0.8640 

0.9047 

Benton  Harbor,  Ml 

(Rural  Michigan 

Hosp.)  . 

0.8939 

0.9261 

Bergen-Passaic,  NJ  . 

1.1573 

1.1052 

Billings,  MT  . . 

0.9147 

0.9408 

Birmingham,  AL  . 

0.8933 

0.9256 

Bismarck,  ND  . 

0.7874 

0.8490 

Boise  City,  ID  . 

0.8893 

0.9228 

Boston-Worcester-Law- 

rence-Lowell-Brock- 

ton,  MA-NH . 

1.1430 

1.0958 

Caguas,  PR . 

0.4551 

0.5833 

Casper,  WY . 

0.9019 

0.9317 

Table  4C.— Wage  Index  and  Cap¬ 
ital  Geographic  Adjustment 
Factor  (GAF)  for  Hospitals 
That  Are  Reclassified— Contin¬ 
ued 


Table  4C.— Wage  Index  and  Cap¬ 
ital  Geographic  Adjustment 
Factor  (GAF)  for  Hospitals 
That  Are  Reclassified— Contin¬ 
ued 


Urban  area 


Champaign-Urbana,  IL .. 
Charlotte-Gastonia-Rock 

HHI,  NC-SC  . 

Charlottesville,  VA . 

Chattanooga,  TN-GA  ... 

Chicago,  IL  . . . — 

Cincinnati,  OH-KY-IN  .. 
Cleveland-Lorain-Elyria, 

OH  . . 

Columbia,  MO . 

Columbus,  OH  . 

Dallas,  TX  . 

Davenport-Moline-Rock 

Island,  IA-IL  _ 

Denver,  CO . 

Des  Moines,  IA  . 

Detroit,  Ml  . 

Duluth-Superior,  MN-WI 
Dutchess  County,  NY  ... 
Eugene-Springfield,  OR 
Fargo-Moorhead,  ND- 

MN  . .. . 

Fayetteville,  NC _ 

Flint,  Ml  . 

Florence,  AL . 

Florence,  SC - 

Ft.  Lauderdale,  FL  . 

Fort  Pierce-Port  St. 

Lucie,  FL . 

Fort  Walton  Beach,  FL  .. 
Fort  Worth-Arlington,  TX 

Gadsden,  AL . 

Gainesville,  FL  . 

Gary,  IN . 

Grand  Forks,  ND-MN  ... 

Grand  Junction,  CO . 

Great  Falls,  MT . 

Greeley,  CO . 

Green  Bay,  Wl  . 

Greensboro-Winston- 
Salem-High  Point,  NC 
Harrisburg-Lebanon- 

Carlisle,  PA . 

Honolulu,  HI  . 

Houma,  LA . 

Houston,  TX . 

Huntington- Ashland, 

WV-KY-OH . 

Huntsville,  AL . 

Indianapolis,  IN  . 

Iowa  City,  IA . 

Jackson,  MS  . . 

Johnson  City-Kingsport- 

Bristol,  TN-VA . 

Jonesboro,  AR  . 

Joplin,  MO . 

Kalamazoo- Battle 

Creek,  Ml . 

Kansas  City,  KS-MO _ 

Knoxville,  TN . 

Lafayette,  LA . 

Lafayette,  IN . 

Lansing-East  Lansing, 

Ml . 

Las  Cruces,  NM  . 

Las  Vegas,  NV-AZ  - 


Wage 

index 


0.8740 

0.9758 

0.8897 

0.8664 

1.0829 

0.9565 

0.9811 

0.8685 

0.9800 

0.9624 

0.8411 

1.0299 

0.8718 

1.0844 

0.9786 

1.0174 

1.1700 

0.8730 

0.8468 

1.1191 

0.7722 

0.8243 

1.0802 

0.9782 

0.8555 

0.9691 

0.8821 

0.9603 

0.9121 

0.8853 

0.8557 

0.9321 

0.9798 

0.9592 

0.9357 

1.0044 

1.1826 

0.7859 

0.9633 

0.9159 

0.8491 

0.9851 

0.9192 

0.7799 

0.9120 

0.7449 

0.7519 

1.0676 

0.9571 

0.8837 

0.8226 

0.9181 

1.0093 

0.8664 

1.0601 


GAF 


0.9119 

0.9834 

0.9231 

0.9065 

1.0561 

0.9700 

0.9870 

0.9080 

0.9863 

0.9741 

0.8883 

1.0204 

0.9103 

1.0571 

0.9853 

1.0119 

1.1135 

0.9112 

0.8924 

1.0801 

0.8378 

0.8761 

1.0543 

0.9850 

0.8986 

0.9787 

0.9177 

0.9726 

0.9389 

0.9200 

0.8988 

0.9530 

0.9861 

0.9719 

0.9555 

1.0030 

1.1217 

0.8479 

0.9747 

0.9416 

0.8940 

0.9898 

0.9439 

0.8435 

0.9389 

0.8174 

0.8226 

1.0458 

0.9704 

0.9188 

0.8748 

,0.9432 

1.0064 

0.9065 

1.0408 


Urban  area 

Wage 

index 

GAF 

Lexington,  KY . 

0.8422 

0.8890 

Lima,  OH . 

0.9192 

0.9439 

Lincoln,  NE . 

0.8935 

0.9258 

Little  Rock-North  Little 
Rock,  AR  . 

0.8496 

0.8944 

Longview-MarshaU,  TX 

0.8508 

0.8953 

Los  Angeles-Long 

Beach,  CA  . . . 

1.2290 

1.1517 

Louisville,  KY-IN . 

0.9498 

0.9653 

Macon,  GA . 

0.9069 

0.9353 

Madison,  Wl  . 

1.0062 

1.0042 

Mansfield,  OH  . . 

0.8645 

0.9051 

Medford- Ashland,  OR  ... 

1.0361 

1.0246 

Memphis,  TN-AR-MS  .. 

0.8595 

0.9015 

Milwaukee-Waukesha, 

Wl  . 

0.9826 

0.9881 

Minneapolis-St.  Paul, 
MN-WI . 

1.0739 

1.0500 

Monroe,  LA  . 

0.8420 

0.8889 

Montgomery,  AL . 

0.7818 

0.8449 

Nashville,  TN . 

0.9189 

0.9437 

New  Haven-Bridgeport- 
Stamford-Waterbury- 
Danbury,  CT . 

1.2629 

1.1733 

New  London- Norwich, 

CT . 

1.2266 

1.1501 

New  Orleans,  LA . 

0.9566 

0.9701 

New  York,  NY  . 

1.4352 

1.2807 

Newark,  NJ  . 

1.1101 

1.0741 

Newburgh,  NY-PA . 

1.1468 

1.0983 

Oakland,  CA . 

1.5239 

1.3344 

Odessa-Midland,  TX  . 

0.8522 

0.8963 

Oklahoma  City,  OK  . 

0.8487 

0.8937 

Omaha,  NE-IA . 

0.9406 

0.9589 

Orange  County,  CA  . 

1.1408 

1.0944 

Peoria-Pekin,  IL  . 

0.8555 

0.8966 

Philadelphia,  PA-NJ  . 

1.1380 

1.0926 

Pittsburgh.  PA . . . 

0.9591 

0.9718 

Pocatello,  ID . 

0.8987 

0.9295 

Portland,  ME  . 

0.9634 

0.9748 

Portland-Vancouver, 
OR-WA  . 

1.1352 

1.0907 

Provo-Orem,  UT . 

1.0080 

1.0055 

Raleigh-Durham-Chapel 
Hill,  NC  . 

0.9825 

0.9880 

Rapid  City,  SD  . 

0.8351 

0.8839 

Rochester,  MN - 

1.0509 

1.0346 

Rockford,  IL . 

0.9087 

0.9365 

Sacramento,  CA . 

1.2225 

1.1475 

Saginaw-Bay  City-Mid¬ 
land,  Ml . 

0.9571 

0.9704 

St.  Cloud,  MN  . 

0.9551 

0.9690 

St.  Louis,  MO-IL  . 

0.9145 

0.9406 

Salinas,  CA . 

1.4309 

1.2781 

Salt  Lake  City-Ogden, 

UT . 

0.9869 

0.9910 

San  Diego,  CA . 

1.2266 

1.1501 

San  Francisco,  CA . 

1.4120 

1.2665 

Santa  Fe,  NM . 

0.9818 

0.9875 

Santa  Rosa,  CA . 

1.2447 

1.1617 

Seattle-BeUevue-Everett, 
WA . 

1.1383 

1.0928 

Sherman- Denison,  TX  .. 

0.8345 

0.8835 

Sioux  City,  IA-NE  . 

0.8026 

0.8602 

Sioux  Falls,  SD  . 

0.8613 

0.9028 

South  Bend,  IN  . 

0.9887 

0.9922 
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Table  4C— Wage  Index  and  Cap¬ 
ital  Geographic  Adjustment 
Factor  (GAF)  for  Hospitals 
That  Are  Reclassified— Contin¬ 
ued 


Urban  area 

Wage 

index 

GAF 

Spokane,  WA  . 

1.0316 

1.0215 

Springfield,  IL  . 

0.8617 

0.9031 

Springfield,  MO  . 

0.7969 

0.8560 

Stockton-Lodi,  CA  . 

1.1527 

1.1022 

Syracuse.'NY  . 

0.9464 

0.9630 

Tampa-St.  Petersburg- 
Clearwater,  FL . 

0.9191 

0.9439 

Texarkana,  AR-Tex- 
arkana,  TX . 

0.9482 

0.9642 

Topeka,  KS  . 

0.9240 

0.9473 

Tucson,  AZ . 

0.9187 

0.9436 

Tulsa,  OK  . 

0.8080 

0.8642 

Tyler,  TX  . 

0.9379 

0.9570 

Vallejo-Fairfield-Napa, 

CA . 

1.3442 

1.2245 

Washington,  DC-MD- 
VA-WV  . 

1.0786 

1.0532 

Waterloo-Cedar  Falls,  IA 

0.8649 

0.9054 

Wausau,  Wl  . 

0.9853 

0.9899 

Wichita,  KS  . 

0.9130 

0.9396 

Wichita  Falls,  TX . 

0.7645 

0.8320 

Rural  Florida  . 

0.8846 

0.9195 

Rurai  Louisiana  . 

0.7400 

0.8137 

Rural  Minnesota . 

0.8202 

0.8731 

Rural  Missouri  . 

0.7221 

0.8001 

Rural  New  Hampshire  ... 

0.9730 

0.9814 

Rural  New  Mexico . 

0.7893 

0.8504 

Rural  North  Carolina  . 

0.7938 

0.8537 

Rural  Oregon  . 

0.9988 

0.9992 

Rural  Washington  . 

1.0223 

1.0152 

Rural  West  Virginia  . 

0.7964 

0.8556 

Rural  Wyoming  . 

0.8250 

0.8766 

Table  4D— Average  Hourly  Wage 
for  Urban  Areas 


Urban  area 

Average 

hourly 

wage 

Abilene,  TX  . . . n... 

16.6537 

Aguadilla,  PR  . 

8.4161 

Akron,  OH  . 

19.6368 

Albany,  GA . 

15.9028 

Albany-Schenectady-Troy,  NY  . 

17.0385 

Albuquerque,  NM  . 

18.7069 

Alexandria,  LA  . 

16.4017 

Allentown-Bethlehem-Easton,  PA 

20.2671 

Altoona,  PA . 

18.3612 

Amarillo,  TX  . 

18.9399 

Anchorage,  AK . 

25.8065 

Ann  Arbor,  Ml  . 

23.6829 

Anniston,  AL  . 

16.6112 

Appleton-Oshkosh-Neenah,  Wl  .... 

18.0782 

Arecibo,  PR . 

8.4753 

Asheville,  NC  . 

18.2293 

Athens,  GA  . 

18.2596 

Atlanta,  GA  . 

19.7032 

Atlantic-Cape  May,  NJ . 

22.4152 

Augusta- Aiken,  GA-SC  . 

18.7566 

Austin-San  Marcos,  TX . 

17.4495 

Bakersfield,  CA  . 

20.1222 

Baltimore,  MD  . 

19.4693 

Bangor,  ME . 

19.0467 

Bamstable-Yarmouth,  MA  . 

28.7181 

Table  4D.— Average  Hourly  Wage 
for  Urban  Areas— Continued 


Urban  area 

Average 

hourly 

wage 

Baton  Rouge,  LA  . 

16.9004 

Beaumont-Port  Arthur,  TX  . 

17.2215 

Bellingham,  WA  . 

22.5492 

Benton  Harbor,  Ml  . 

17.3503 

Bergen-Passaic,  NJ  . 

24.3291 

Billings,  MT  . 

19.5350 

Biloxi-Gulfport-Pascagoula,  MS  .... 

16.9110 

Binghamton,  NY . 

18.2489 

Birmingham,  AL  . 

17.9378 

Bismarck,  ND . 

15.4640 

Bloomington, IN  . 

18.3421 

Bloomington-Normal,  IL  . 

17.6360 

Boise  City,  ID . 

Boston-Worcester-Lawrence-Low- 

17.7955 

ell-Brockton,  MA-NH . 

22.9698 

Boulder-Longmont,  CO . 

20.1260 

Brazoria,  TX . 

18.7704 

Bremerton,  WA  . 

Brownsville-Harlingen-San  Benito, 

22.1033 

TX . 

17.4677 

Bryan-College  Station,  TX  . 

14.1367 

Buffalc-Niagara  Falls,  NY  . 

18.6068 

Burlington,  VT  . J. . 

20.2766 

Caguas,  PR  . 1 

9.0320 

Canton-Massillon,  OH . 

18.0078 

Casper,  WY  . 

18.1110 

Cedar  Rapids,  IA  . 

17.1383 

Champaign-Urbana,  IL  . 

17.5502 

Charleston-North  Charleston,  SC 

17.5483 

Charleston,  WV . 

Charlotte-Gastonia-Rock  Hill,  NC- 

18.3703 

SC  . 

19.5947 

Charlottesville,  VA  . 

18.2038 

Chattanooga,  TN-GA  . 

17.3976 

Cheyenne,  WY . 

15.1808 

Chicago,  IL . 

21.7444 

Chico-Paradise,  CA  . 

20.8709 

Cincinnati,  OH-KY-IN  . 

19.0516 

Clarksville-Hopkinsville,  TN-KY  ... 

15.7778 

Cleveland-Lorain-Elyria,  OH  . 

19.7007 

Colorado  Springs,  CO  . 

18.7205 

Columbia,  MO . 

17.8452 

Columbia,  SC . 

18.5185 

Columbus,  GA-AL . 

16.6542 

Columbus,  OH  . 

19.6781 

Corpus  Christi,  TX  . 

17.9745 

Cumberland,  MD-WV . 

17.7280 

Dallas,  TX  . 

19.3876 

Danville,  VA  . 

Davenport-Moline-Rock  Island, 

16.3692 

IA-4L . 

16.8903 

Dayton-Springfield,  OH  . . . 

19.3553 

Daytona  Beach,  FL . 

16.7797 

Decatur,  AL . 

16.6503 

Decatur,  IL  . 

15.9047 

Denver,  CO . 

20.6808 

Des  Moines,  IA  . 

17.5070 

Detroit,  Ml  . 

21.7434 

Dothan,  AL . 

16.2160 

Dover,  DE  . 

18.5175 

Dubuque,  IA . 

16.2530 

Duluth-Superior,  MN-WI . 

19.6500 

Dutchess  County,  NY  . 

21.3729 

Eau  Claire,  Wl  . 

17.6122 

El  Paso,  WX . 

19.5169 

Elkhart-Goshen,  IN  . 

18.2474 

Elmira,  NY . 

16.5714 

Enid,  OK  . 

16.0002 

Erie,  PA . 

17.8087 

Table  4D.— Average  Hourly  Wage 
for  Urban  Areas— Continued 


Urban  area 

Average 

hourly 

wage 

Eugene-Springfield,  OR . 

23.0592 

Evansville,  Henderson,  IN-KY  . 

17.3648 

Fargo-Moorhead,  ND-MN  . 

17.7585 

Fayetteville,  NC  . 

17.5510 

Fayetteville-Springdale-Rogers, 

AR  . 

14.9924 

Flagstaff,  AZ-UT . 

18.3168 

Flint,  Ml  . 

22.4728 

Florence,  AL  . 

15.1732 

Florence,  SC . 

16.5268 

Fort  Collins-Loveland,  CO  . 

20.5933 

Fort  Lauderdale,  FL . 

20.8970 

Fort  Myers-Cape  Coral,  FL . 

16.8350 

Fort  Pierce-Port  St.  Lucie,  FL . 

19.6424 

Fort  Smith,  AR-OK . 

15.6127 

Fort  Walton  Beach,  FL  . 

17.1797 

Fort  Wayne,  IN  . 

17.8865 

Fort  Worth-Arlington,  TX . 

19.3702 

Fresno,  CA . 

21.2867 

Gadsden,  AL . 

17.7134 

Gainesville,  FL . 

19.2822 

Galveston-Texas  City,  TX . 

21.2286 

Gary,  IN  . 

19.3581 

Glens  Falls,  NY . 

16.7853 

Goldsboro,  NC  . 

16.9659 

Grand  Forks,  ND-MN . 

17.5737 

Grand  Junction,  CO . 

15.6876 

Grand  Rapids-Muskegon-Holland, 
Ml  . 

20.3894 

Great  Falls,  MT . 

17.9668 

Greeley,  CO . 

20.2891 

Green  Bay,  Wl  . 

18.2802 

Greensboro-Winston-Salem-High 
Point,  NC . 

18.7901 

Greenville,  NC  . 

18.2150 

Greenville-Spartanburg- Anderson, 
SC  . 

18.2047 

Hagerstown,  MD  . 

19.4546 

Hamilton-Middletown,  OH . 

17.7961 

Harrisburg-Lebanon-Carlisle,  PA  .. 

20.3990 

Hartford,  CT . 

25.2442 

Hattiesburg,  MS  . 

14.4517 

Hickory-Morganton-Lenoir,  NC . 

17.4555 

Honolulu,  HI  . 

23.7434 

Houma,  LA . 

15.7820 

Houston,  TX . 

19.3444 

Huntington-Ashland,  WV-KY-OH 

18.3921 

Huntsville,  AL . 

17.0504 

Indianapolis,  IN  . . 

19.7810 

Iowa  City,  IA  . 

18.8914 

Jackson,  Ml . 

18.1893 

Jackson,  MS  . 

15.6018 

Jackson,  TN . 

17.1259 

Jacksonville,  FL  . 

18.0438 

Jacksonville,  NC  . 

14.0121 

Jamestown,  NY . 

15.1621 

Janesville-Beloit,  Wl  . 

17.7327 

Jersey  City,  NJ  . 

22.9317 

Johnson  City-Kingsport-Bristol, 
TN-VA  . 

18.3136 

Johnstown,  PA . 

16.8349 

Jonesboro,  AR  . 

14.9575 

Joplin,  MO . 

15.0332 

Kalamazoo-Battlecreek,  Ml . 

21.4383 

Kankakee,  IL . 

17.3802 

Kansas  City,  KS-MO . 

19.2182 

Kenosha,  Wl  . 

18.4799 

Killeen-Temple,  TX  . 

20.6010 

Knoxville,  TN . 

17.7457 
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Table  4D.— Average  Hourly  Wage 
for  Urban  Areas— Continued 


Average 

Urban  area  hourly 

wage 


Kokomo,  IN .  16.9123 

La  Crosse,  WI-MN  .  17.5812 

Lafayette,  LA .  16.4732 

Lafayette,  IN  .  18.4349 

Lake  Charles,  LA .  15.6250 

Lakeland-Winter  Haven,  FL .  17.6957 

Lancaster,  PA  . .  19.0606 

Lansing-East  Lansing,  Ml  .  20.2670 

Laredo,  TX .  14.7188 

Las  Cruces,  NM . .  17.3739 

Las  Vegas,  NV-AZ . .  21.2874 

Lawrence,  KS  .  17.2986 

Lawton,  OK .  18.1767 

Lewiston-Auburn,  ME  .  19.1630 

Lexington,  KY  .  16.8603 

Lima,  OH .  18.4571 

Lincoln,  NE  . 18.2595 

Little  Rock-North  Little  Rock,  AR  ..  17.0606 

Longview-MarshaH,  TX  .  17.2912 

Los  Angeles-Long  Beach,  CA .  24.6067 

Louisville,  KY-IN .  19.0725 

Lubbock,  TX .  16.7563 

Lynchburg,  VA  .  16.4640 

Macon,  GA .  18.2107 

Madison,  Wl .  20.2048 

Mansfield,  OH  .  17.3603 

Mayaguez,  PR  .  9.0075 

McAllen-Edinburg-Mission,  TX  .....  16.1323 

Medford-Ashland,  OR  .  20.8059 

Melboume-Titusville-Palm  Bay,  FL  17.7216 

Memphis,  TN-AR-MS .  17.2589 

Merced,  CA . 21.9146 

Miami,  FL .  19.8627 

Middlesex-Somerset-Hunterdon, 

NJ  . . 22.0067 

Milwaukee- Waukesha,  Wl  .  19.7306 

Minneapolis-St.  Paul,  MN-WI .  21.5643 

Mobile,  AL . 16.9845 

Modesto,  CA . 21.6914 

Monmouth-Ocean,  NJ .  21.9116 

Monroe,  LA  .  16.9075 

Montgomery,  AL  .  15.4155 

Muncie,  IN . 18.3854 

MyrtleBeach.SC .  16.0211 

Naples,  FL  . 20.3132 

Nashville,  TN  .  18.4518 

Nassau-Suffolk,  NY  .  27.7072 

New  Haven-Bridgeport-Stamford- 

Waterbury-Danbury,  CT .  25.3561 

New  London- Norwich,  CT  .  24.1396 

New  Orleans,  LA  .  19.2096 

New  York,  NY .  28.8193 

Newark,  NJ  .  24.0494 

Newburgh,  NY-PA .  22.6737 

Norfolk-Virginia  Beach-Newport 

News,  VA-NC  .  16.6956 

Oakland,  CA  .  30.4360 

Ocala,  FL . .  18.1497 

Odessa-Midland,  TX .  17.4016 

Oklahoma  City,  OK .  17.0417 

Olympia,  WA .  21.8203 

Omaha,  NE-IA .  18.8876 

Orange  County,  CA . . .  23.0599 

Orlando,  FL  . .  18.7302 

Owensboro,  KY .  15.0313 

Panama  City,  FL .  16.7539 

Parkersburg-Marietta,  WV-OH  .....  16.1677 

Pensacola,  FL .  16.4635 

Peoria-Pekin,  IL  .  17.1794 


Table  4D.— Average  Hourly  Wage 
for  Urban  Areas — Continued 


Average 

Urban  area  hourly 

wage 


Philadelphia,  PA-NJ .  22.8513 

Phoenix-Mesa,  AZ .  18.9787 

Pine  Bluff,  AR  .  15.7267 

Pittsburgh,  PA .  19.5446 

Pittsfield,  MA .  21.3310 

Pocatello,  ID  .  19.1619 

Ponce,  PR .  9.1572 

Portland,  ME .  19.3456 

Portland-Vancouver,  OR-WA .  22.7959 

Providence-Warwick,  Rl  - 22.2138 

Provo-Orem,  UT  .  20.2420 

Pueblo,  CO . 16.3970 

Punta  Gorda,  FL .  1 7.2423 

Racine,  Wl .  17.9536 

Raleigh-Durham-Chapel  Hill,  NC  ..  19.7297 

Rapid  City,  SD .  16.7698 

Reading,  PA .  19.1233 

Redding,  CA  . 23.6558 

Reno,  NV  . 21.6378 

Richland-Kennewick-Pasco,  WA  ..  19.9294 

Richmond-Petersburg,  VA .  18.4237 

Riverside-San  Bernardino,  CA  _ _  22.7449 

Roanoke,  VA . 16.7913 

Rochester,  MN _  21.1030 

Rochester,  NY  _ 19.0730 

Rockford,  iL  .  18.2476 

Rocky  Mount,  NC  . .  18.1482 

Sacramento,  CA  .  24.5491 

Saginaw-Bay  City-Midland,  Ml  .....  19.2180 

St.  Cloud,  MN  . 19.1778 

St.  Joseph,  MO . .  16.8108 

St.  Louis,  MO-IL .  18.3627 

Salem,  OR  . . 19.9649 

Salinas,  CA -  29.1634 

Salt  Lake  City-Ogden,  UT  . .  19.8077 

San  Angelo,  TX  - 15.0684 

San  Antonio,  TX  . . 16.5159 

San  Diego,  CA .  24.5670 

San  Francisco,  CA _  28.5345 

San  Jose,  CA .  28.6049 

San  Juan-Bayamon,  PR .  9.4463 

San  Luis  Obispo-Atascadero-Paso 

Robles,  CA . 22.8504 

Santa  Barbara-Santa  Maria- 

Lompoc,  CA  _ 21.4774 

Santa  Cruz-Watsonville,  CA .  28.5128 

Santa  Fe,  NM  .  20.2428 

Santa  Rosa,  CA .  26.2920 

Sarasota-Bradenton,  FL  . 19.6072 

Savannah,  GA  .  17.4249 

Scranton-Wilkes  Barre-Hazleton, 

PA . . 17.1601 

Seattle-Bellevue-Everett,  WA .  22.7858 

Sharon,  PA  . 17.6500 

Sheboygan,  Wl  . 15.7984 

Sherman-Denison,  TX  . —  17.1241 

Shreveport-Bossier  City,  LA .  18.8682 

Sioux  City,  IA-NE .  16.1162 

Sioux  Falls,  SD .  17.5067 

South  Bend,  IN  .  19.8290 

Spokane,  WA . 21.0664 

Springfield,  IL . . .  17.5080 

Springfield,  MO .  15.8980 

Springfield,  MA  .  21.4074 

State  College,  PA  .  19.3613 

Steubenville-Weirton,  OH-WV  .  17.3728 

Stockton-Lodi,  CA . . .  23.1020 

Sumter,  SC  .  15.7585 

Syracuse,  NY .  18.9634 


Table  4D.— Average  Hourly  Wage 
for  Urban  Areas— Continued 

Average 

Urban  area  hourly 

wage 

Tacoma,  WA .  22.1357 

Tallahassee,  FL  . . .  16.7434 

Tampa-St.  Petersburg-Clearwater, 

FL  .  18.2677 

Terre  Haute,  IN .  17.3093 

Texarkana,  AR-Texarkana,  TX .  19.2649 

Toledo,  OH  .  20.8792 

Topeka,  KS .  18.8050 

Trenton,  NJ  . . 20.8336 

Tucson,  AZ  .  18.4477 

Tulsa,  OK . . 16.2252 

Tuscaloosa,  AL _ _  16.3331 

Tyler,  TX  . _... .  19.1086 

Utica-Rome,  NY .  16.7919 

Vallejo-FairfiekJ-Napa,  CA .  27.4125 

Ventura,  CA  .  21.9959 

Victoria,  TX  . 17.1016 

Vineland-MiHville-Bridgeton,  NJ  ....  20.3170 

Visalia-Tulare-Porterville,  CA _  19.9417 

Warn  TX  1  *>  4645 

Washington,  DC^i^VA-Wv  "!""  21 '6582 

Waterloo-Cedar  Falls,  I A  _  17.3631 

Wausau,  Wl  _  21.1907 

West  Palm  Beach- Boca  Raton,  FL  20.8691 

Wheeling,  OH-WV . 15.4868 

Wichita,  KS  . 18.8137 

Wichita  Falls,  TX  ... _  15.3505 

Williamsport,  PA  _ 17.1768 

Wilmington-Newark,  DE-MD _  23.1911 

WHmington,  NC  . . 18.7325 

Yakima,  WA _  20.2994 

Yolo,  CA . 22.9704 

York,  PA _ 18.9189 

Youngstown-Warren,  OH . .  19.9688 

'•Yuba  City,  CA _ 21.0423 

Yuma.  AZ _ : _  19.5572 


Table  4E.— Average  Hourly  Wage 
For  Rural  Areas 


Average 

Nonurban  area 

hourly 

wage 

Alabama . 

14.5723 

Alaska  . 

24.7367 

Arizona . 

16.0545 

Arkansas  . 

14.0756 

California . 

20.0902 

Colorado  . 

16.2015 

Connecticut  . 

25.3532 

Delaware . 

17.9354 

Florida . . 

17.7628 

Georgia  . 

15.5563 

Hawaii  . 

20.5550 

Idaho . 

16.4839 

Illinois  . 

15.3631 

Indiana  . 

16.4180 

Iowa  . 

14.8337 

Kansas  . 

14.4720 

Kentucky  . 

15.6298 

Louisiana . 

14.8596 

Maine  . 

17.0166 

Maryland  . 

17.3152 

Massachusetts . 

21.5382 

Michigan . 

17.9507 

Minnesota  . 

16.4669 

Mississippi . 

13.8932 
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Table  4E.— Average  Hourly  Wage 
For  Rural  Areas— Continued 


Nonurban  area 

Average 

hourly 

wage 

Missouri . 

14.4980 

Montana . 

16.3497 

Nebraska . 

14.7745 

Nevada  . 

New  Hampshire  . . 

New  Jersey  *  . . . 

17.9159 

19.5250 

New  Mexico  . 

New  York  . 

North  Carolina . 

15.8297 

16.8172 

15.9365 

North  Dakota . 

14.7534 

Table  4E.— Average  Hourly  Wage 
For  Rural  Areas— Continued 


Nonurban  area 

Average 

hourly 

wage 

Ohio  . 

16.9442 

Oklahoma . 

14.1874 

Oregon  . 

20.0517 

Pennsylvania . 

16.9465 

Puerto  Rico . 

8.0298 

Rhode  Island1  . 

South  Carolina . 

15.8812 

South  Dakota . 

14.0203 

Tennessee  . 

14.7740 

Texas  . 

14.7038 

Table  4E— Average  Hourly  Wage 
For  Rural  Areas— Continued 


Nonurban  area 

Average 

hourly 

wage 

Utah  . 

17.9362 

Vermont  . 

18.7155 

Virginia . 

15.5887 

Washington  . 

20.5277 

West  Virginia . 

15.9342 

Wisconsin . 

17.0214 

Wyoming  . 

16.5656 

1  All  counties  within  the  State  are  classified 
as  urban. 


Table  4F— Puerto  Rico  Wage  Index  and  Capital  Geographic  Adjustment  Factor  (GAF) 


Area 

Wage 

index 

GAF 

Wage 
index — 
reclass, 
hospitals 

GAF— 

reclass. 

hospitals 

Aguadilla,  PR . . . . 

0.9152 

0.9217 

0.9937 

0.9795 

0.9958 

1.0273 

0.8732 

0.9411 

0.9457 

0.9957 

0.9859 

0.9971 

1.0186 

0.9113 

Arecibo,  PR  . 

Caguas,  PR  . . 

Mayaguez,  PR  . 

0.9937 

0.9957 

Ponce,  PR  . 

IggMNMM 

San  Juan-Bayamon,  PR  . 

Rural  Puerto  Rico  . 

KBS 

Table  5.— Ust  of  Diagnosis  Related  Groups  (DRGs),  Relative  Weighting  Factors,  Geometric  and  Arithmetic 

Mean  Length 


Relative 

weights 

Geometric 
mean  LOS 

Arithmetic 
mean  LOS 

1  . 

01 

SURG 

CRANIOTOMY  AGE  >17  EXCEPT  FOR  TRAUMA  . 

3.0381 

6.9 

10.0 

2  . 

01 

SURG 

CRANIOTOMY  FOR  TRAUMA  AGE  >17 . 

3.0527 

7.9 

10.6 

3  . 

01 

SURG 

•CRANIOTOMY  AGE  0-17  . 

1.9470 

12.7 

12.7 

4  . 

01 

SURG 

SPINAL  PROCEDURES  . 

2.3738 

5.5 

8.5 

5  . 

01 

SURG 

EXTRACRANIAL  VASCULAR  PROCEDURES  . 

1.5019 

2.9 

3.9 

6  . 

01 

SURG 

CARPAL  TUNNEL  RELEASE  . 

.7573 

2.2 

3.3 

7  . 

01 

SURG 

PERIPH  &  CRANIAL  NERVE  &  OTHER  NERV  SYST  PROC  W  CC  . 

2.4812 

7.6 

11.6 

8  . 

01 

SURG 

PERIPH  &  CRANIAL  NERVE  &  OTHER  NERV  SYST  PROC  W/O  CC  ... 

1.1314 

2.5 

3.6 

9  . 

01 

MED 

SPINAL  DISORDERS  &  INJURIES  . 

1.2570 

5.1 

7.2 

10  . 

01 

MED 

NERVOUS  SYSTEM  NEOPLASMS  W  CC . 

1.2176 

5.3 

7.4 

11  . 

01 

MED 

NERVOUS  SYSTEM  NEOPLASMS  W/O  CC  . 

.7857 

3.2 

4.3 

12  . 

01 

MED 

DEGENERATIVE  NERVOUS  SYSTEM  DISORDERS  . 

.9357 

5.0 

6.8 

13  . 

01 

MED 

MULTIPLE  SCLEROSIS  &  CEREBELLAR  ATAXIA  . 

.7809 

4.7 

5.8 

14  . 

01 

MED 

SPECIFIC  CEREBROVASCULAR  DISORDERS  EXCEPT  TIA  . 

1.1904 

5.1 

6.8 

15  . 

01 

MED 

TRANSIENT  ISCHEMIC  ATTACK  &  PRECEREBRAL  OCCLUSIONS  . 

.7249 

3.2 

4.1 

16  . 

01 

MED 

NONSPECIFIC  CEREBROVASCULAR  DISORDERS  W  CC . 

1.0452 

4.6 

6.1 

17  . 

01 

MED 

NONSPECIFIC  CEREBROVASCULAR  DISORDERS  W/O  CC . 

.6176 

2.9 

3.7 

18  . 

01 

MED 

CRANIAL  &  PERIPHERAL  NERVE  DISORDERS  W  CC . 

.9400 

4.5 

5.9 

19  . 

01 

MED 

CRANIAL  &  PERIPHERAL  NERVE  DISORDERS  W/O  CC  . 

.6290 

3.2 

4.1 

20  . 

01 

MED 

NERVOUS  SYSTEM  INFECTION  EXCEPT  VIRAL  MENINGITIS  . 

2.5777 

8.0 

10.8 

21  . 

01 

MED 

VIRAL  MENINGITIS  . 

1.4784 

5.4 

7.1 

22  . 

01 

MED 

HYPERTENSIVE  ENCEPHALOPATHY  . 

8687 

37 

4  8 

23  . 

01 

MED 

NONTRAUMAT1C  STUPOR  &  COMA  . 

.7820 

3.3 

4.6 

24 

01 

MED 

SEIZURE  &  HEADACHE  AGE  >17  W  CC . 

.9588 

3.9 

5.4 

25  . 

01 

MED 

SEIZURE  &  HEADACHE  AGE  >17  W/O  CC  . . . 

.5809 

2.8 

3.6 

26  ..... 

01 

MED 

SEIZURE  &  HEADACHE  AGE  0-17 . 

.9598 

3.7 

5.0 

27  . 

01 

MED 

TRAUMATIC  STUPOR  &  COMA,  COMA  >1  HR . 

1.2609 

3.4 

5.5 

28  . 

01 

MED 

TRAUMATIC  STUPOR  &  COMA,  COMA  <1  HR  AGE  >17  W  CC . 

1.1684 

4.4 

6.4 

29  . 

01 

MED 

TRAUMATIC  STUPOR  &  COMA,  COMA  <1  HR  AGE  >17  W/O  CC  . 

.6364 

2.8 

3.8 

30  . 

01 

MED 

•TRAUMATIC  STUPOR  &  COMA,  COMA  <1  HR  AGE  0-17  . 

.3292 

2.0 

2.0 

31  . 

01 

MED 

CONCUSSION  AGE  >17  W  CC . 

8364 

35 

4  8 

32  . 

01 

MED 

CONCUSSION  AGE  >17  W/O  CC  . 

.5087 

2.2 

3.1 

33  . 

01 

MED 

•CONCUSSION  AGE  0-17  . 

.2069 

1.6 

1.6 

34  . 

01 

MED 

OTHER  DISORDERS  OF  NERVOUS  SYSTEM  W  CC . 

1.0365 

4.2 

5.8 

35  . 

01 

MED 

OTHER  DISORDERS  OF  NERVOUS  SYSTEM  W/O  CC  . 

.5930 

3.0 

3.9 

36  ..... 

02 

SURG 

RETINAL  PROCEDURES  . 

.6246 

1.3 

1.5 
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Table  5.— List  of  Diagnosis  Related  Groups  (DRGs),  Relative  Weighting  Factors,  Geometric  and  Arithmetic 

Mean  Length— Continued 


37  . 

02 

SURG 

38  . 

02 

SURG 

39  . 

02 

SURG 

40  . 

02 

SURG 

41  . 

02 

SURG 

42  . 

02 

SURG 

43  ..... 

02 

MED 

44  . 

02 

MED 

45  . 

02 

MED 

46  . 

02 

MED 

47  . 

02 

MED 

48  . 

02 

MED 

49  . 

03 

SURG 

50  . 

03 

SURG 

51  . 

03 

SURG 

52  . 

03 

SURG 

53  . 

03 

SURG 

54  . 

03 

SURG 

55  . 

x  03 

SURG 

56  . 

03 

SURG 

57  ...„ 

03 

SURG 

58  . 

03 

SURG 

59  . 

03 

SURG 

60  . 

03 

SURG 

61  . 

03 

SURG 

62  . 

03 

SURG 

63  . 

03 

SURG 

64  . 

03 

MED 

65  . 

03 

MED 

66  . 

03 

MED 

67  . 

03 

MED 

68  . 

03 

MED 

69  . 

03 

MED 

70  . 

03 

MED 

71  . 

03 

MED 

72  . 

03 

MED 

73  . 

03 

MED 

74  . 

03 

MED 

75  . 

04 

SURG 

76  . 

04 

SURG 

77  . 

04 

SURG 

78  . 

04 

MED 

79  . 

04 

MED 

80  . 

04 

MED 

81  . 

04 

MED 

82  . 

04 

MED 

83  . 

04 

MED 

84  . 

04 

MED 

85  . 

04 

MED 

86  . 

04 

MED 

87  . 

04 

MED 

88  . 

04 

MED 

89  . 

04 

MED 

90  . 

04 

MED 

91  . 

04 

MED 

92  . 

04 

MED 

93  . 

04 

MED 

94  . 

04 

MED 

95  . 

04 

MED 

96  . 

04 

MED 

97  . 

04 

MED 

98  . 

04 

MED 

99  . 

04 

MED 

100  ... 

04 

MED 

101  ... 

04 

MED 

102  ... 

04 

MED 

103  ... 

05 

SURG 

104  ... 

05 

SURG 

Relative 

weights 

Geometric 
mean  LOS 

ORBITAL  PROCEDURES  . 

.9697 

2.6 

PRIMARY  IRIS  PROCEDURES  . 

.4780 

1.9 

LENS  PROCEDURES  WITH  OR  WITHOUT  VITRECTOMY  . 

.5414 

1.5 

EXTRAOCULAR  PROCEDURES  EXCEPT  ORBIT  AGE  >17 . . . 

.7386 

22 

‘EXTRAOCULAR  PROCEDURES  EXCEPT  ORBIT  AGE  0-17  . 

.3351 

1.6 

INTRAOCULAR  PROCEDURES  EXCEPT  RETINA,  IRIS  8.  LENS  . 

.5659 

1.5 

HYPHEMA  . 

.4123 

2.9 

ACUTE  MAJOR  EYE  INFECTIONS . 

4.3 

NEUROLOGICAL  EYE  DISORDERS  . 

.6709 

2.9 

OTHER  DISORDERS  OF  THE  EYE  AGE  >17  W  CC  . 

.7231 

3.7 

OTHER  DISORDERS  OF  THE  EYE  AGE  >17  W/O  CC  . 

.4635 

2.7 

‘OTHER  DISORDERS  OF  THE  EYE  AGE  0-17  . 

.2953 

2.9 

MAJOR  HEAD  &  NECK  PROCEDURES  . 

1.7911 

3.8 

SIALOADENECTOMY  . 

.8117 

1.7 

SALIVARY  GLAND  PROCEDURES  EXCEPT  SIALOADENECTOMY . 

.8380 

2.0 

CLEFT  LIP  &  PALATE  REPAIR . . 

1.2445 

22 

SINUS  &  MASTOID  PROCEDURES  AGE  >17  . 

1.0663 

2.3 

‘SINUS  &  MASTOID  PROCEDURES  AGE  0-17 . 

.4786 

3  2 

MISCELLANEOUS  EAR,  NOSE.  MOUTH  &  THROAT  PROCEDURES  .... 

.8318 

2.0 

RHINOPLASTY . . . . . 

.8845 

2.1 

T&A  PROC,  EXCEPT  TONSILLECTOMY  &/OR  ADENOIDECTOMY 

1.0234 

2.8 

ONLY,  AGE  >17. 

‘T&A  PROC.  EXCEPT  TONSILLECTOMY  &/OR  ADENOIDECTOMY 

.2718 

1.5 

ONLY,  AGE  0-17. 

TONSILLECTOMY  &/OR  ADENOIDECTOMY  ONLY.  AGE  >17 . 

.8026 

22 

‘TONSILLECTOMY  &/OR  ADENOIDECTOMY  ONLY,  AGE  0-17  . 

.2070 

1.5 

MYRINGOTOMY  W  TUBE  INSERTION  AGE  >17  . . 

1.1426 

2.8 

•MYRINGOTOMY  W  TUBE  INSERTION  AGE  0-17  . 

.2931 

1.3 

OTHER  EAR,  NOSE,  MOUTH  &  THROAT  O.R.  PROCEDURES  . 

1.2390 

3.1 

EAR,  NOSE,  MOUTH  &  THROAT  MALIGNANCY  . 

1.1531 

4.4 

DYSEQUILIBRIUM  . . . 

.5174 

2.5 

EPISTAXIS  . 

.5588 

2.8 

EPIGLOTTITIS . . 

.7881 

3.1 

OTITIS  MEDIA  &  URI  AGE  >17  W  CC  . . . 

.6842 

3.5 

OTITIS  MEDIA  &  URI  AGE  >17  W/O  CC  . 

.5170 

2.9 

OTITIS  MEDIA  &  URI  AGE  0-17 . 

.3837 

2.7 

LARYNGOTRACHEITIS  . 

.6844 

3.0 

NASAL  TRAUMA  &  DEFORMITY . . . . 

.6277 

2.7 

OTHER  EAR,  NOSE,  MOUTH  &  THROAT  DIAGNOSES  AGE  >17  . 

.7661 

3.4 

‘OTHER  EAR,  NOSE,  MOUTH  &  THROAT  DIAGNOSES  AGE  0-17 . 

2.1 

MAJOR  CHEST  PROCEDURES  . 

3.1862 

8.3 

OTHER  RESP  SYSTEM  O.R.  PROCEDURES  W  CC  . . 

2.6396 

8.7 

OTHER  RESP  SYSTEM  O.R.  PROCEDURES  W/O  CC . 

1.1098 

3.6 

Pill  MONARY  FMROI  iSM  .  ‘  _ _ _ 

1.4278 

6.6 

RESPIRATORY  INFECTIONS  &  INFLAMMATIONS  AGE  >17  W  CC  . 

1.6310 

6.8 

RESPIRATORY  INFECTIONS  &  INFLAMMATIONS  AGE  >17  W/O  CC  ... 

.9138 

4.9 

•RESPIRATORY  INFECTIONS  &  INFLAMMATIONS  AGE  0-17 . 

1.5079 

6.1 

RESPIRATORY  NEOPLASMS . 

1.3326 

5.4 

MAJOR  CHEST  TRAUMA  W  CC . 

.9660 

4.6 

MAJOR  CHEST  TRAUMA  W/O  CC . 

.5235 

2.8 

PLEURAL  EFFUSION  W  CC  . 

1.2226 

5.3 

PLEURAL  EFFUSION  W/O  CC  . 

.6697 

3.1 

PULMONARY  EDEMA  &  RESPIRATORY  FAILURE  . . 

1.3668 

4.9 

CHRONIC  OBSTRUCTIVE  PULMONARY  DISEASE  ~ . 

.9746 

4.6 

SIMPLE  PNEUMONIA  &  PLEURISY  AGE  >17  W  CC  . 

1.1033 

5.4 

SIMPLE  PNEUMONIA  &  PLEURISY  AGE  >17  W/O  CC . 

.6793 

4.0 

SIMPLE  PNEUMONIA  &  PLEURISY  AGE  0-17  . 

.7951 

3.7 

INTERSTITIAL  LUNG  DISEASE  W  CC  . 

.1929 

5.3 

INTERSTITIAL  LUNG  DISEASE  W/O  CC  . 

.7367 

3.6 

PNEUMOTHORAX  W  CC  . 

1.1833 

5.1 

PNEUMOTHORAX  W/O  CC  . . . 

.5950 

3.2 

BRONCHITIS  &  ASTHMA  AGE  >17  W  CC  . 

.8093 

42 

BRONCHITIS  &  ASTHMA  AGE  >17  W/O  CC  . 

.5990 

3.3 

BRONCHITIS  &  ASTHMA  AGE  0-17  . 

.6334 

22 

RESPIRATORY  SIGNS  &  SYMPTOMS  W  CC  . . . . 

.6716 

2.5 

RESPIRATORY  SIGNS  &  SYMPTOMS  W/O  CC  . . . 

.5105 

1.8 

OTHER  RESPIRATORY  SYSTEM  DIAGNOSES  W  CC . 

.8495 

3.5 

OTHER  RESPIRATORY  SYSTEM  DIAGNOSES  W/O  CC  . 

.5298 

2.3 

HEART  TRANSPLANT  . 

16.1872 

31.7 

CARDIAC  VALVE  PROCEDURES  W  CARDIAC  CATH . 

7.3312 

10.8 

Arithmetic 
mean  LOS 


3.9 

2.7 
2.0 

3.3 

1.6 
2.0 
4.0 

5.3 

3.6 

4.9 

3.6 

2.9 

5.3 

2.1 

2.9 

3.2 

3.6 

3.2 

2.9 

2.8 

4.0 

_ 1.5 

3.1 

1.5 

4.6 

1.3 

4.6 

6.7 

3.2 

3.5 

3.8 

4.3 

3.5 

3.3 

3.9 

3.5 

4.7 

2.1 

10.5 

11.7 

5.1 

7.7 

8.7 

6.0 

6.1 

7.3 

5.9 

3.5 

6.9 

4.1 

6.5 

5.7 

6.6 

4.7 

4.4 

6.6 

4.6 

6.7 
4.0 

5.1 
4.0 

3.8 

3.2 
22 

4.7 

2.9 

47.3 

13.4 
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Table  5.— List  of  Diagnosis  Related  Groups  (DRGs),  Relative  Weighting  Factors,  Geometric  and  Arithmetic 

Mean  Length — Continued 


Relative 

weights 

Geometric 
mean  LOS 

Arithmetic 
mean  LOS 

105  ... 

05 

SURG 

CARDIAC  VALVE  PROCEDURES  W/O  CARDIAC  CATH  . 

5.6831 

8.4 

10.2 

106  ... 

05 

SURG 

CORONARY  BYPASS  W  CARDIAC  CATH  . 

5.5811 

9.8 

11.1 

107  ... 

05 

SURG 

CORONARY  BYPASS  W/O  CARDIAC  CATH  . 

4.0780 

7.3 

8.3 

108  ... 

109  ... 

110  ... 

05 

SURG 

OTHER  CARDIOTHORACIC  PROCEDURES  . 

NO  LONGER  VALID . 

6.1040 

.0000 

9.5 

.0 

12.1 

.0 

05 

SURG 

MAJOR  CARDIOVASCULAR  PROCEDURES  W  CC  . 

4.1852 

7.7 

10.2 

Ill  ... 

05 

SURG 

MAJOR  CARDIOVASCULAR  PROCEDURES  W/O  CC . 

2.2254 

5.4 

6.2 

112  ... 

05 

SURG 

PERCUTANEOUS  CARDIOVASCULAR  PROCEDURES  . 

1.9997 

3.1 

4.2 

113  ... 

05 

SURG 

AMPUTATION  FOR  CIRC  SYSTEM  DISORDERS  EXCEPT  UPPER 
LIMB  &  TOE. 

2.6574 

9.7 

13.1 

114  ... 

05 

SURG 

UPPER  LIMB  &  TOE  AMPUTATION  FOR  CIRC  SYSTEM  DISORDERS 

1.5397 

6.4 

8.8 

115  ... 

05 

SURG 

PERM  PACE  IMPLNT  W  AMI.HRT  FAIL  OR  SHOCK  OR  AICD  LEAD 
OR  GEN  PROC. 

3.5473 

6.7 

9.2 

116  ... 

05 

SURG 

OTH  PERM  CARDIAC  PACEMAKER  IMPLANT  OR  PTCA  W  CORO¬ 
NARY  ART  STENT. 

2.5183 

3.5 

4.7 

117  ... 

05 

SURG 

CARDIAC  PACEMAKER  REVISION  EXCEPT  DEVICE  REPLACEMENT 

1.1922 

2.7 

4.0 

118  ... 

05 

SURG 

CARDIAC  PACEMAKER  DEVICE  REPLACEMENT  ....'. . 

1.5923 

2.0 

3.0 

119  ... 

05 

SURG 

VEIN  LIGATION  &  STRIPPING  . 

1.2041 

3.1 

5.1 

120  ... 

05 

SURG 

OTHER  CIRCULATORY  SYSTEM  O.R.  PROCEDURES  . 

1.9153 

5.0 

8.5 

121  ... 

05 

MED 

CIRCULATORY  DISORDERS  W  AMI  &  MAJOR  COMP  DISCH  ALIVE  ... 

1.6563 

6.0 

7.3 

122  ... 

05 

MED 

CIRCULATORY  DISORDERS  W  AMI  W/O  MAJOR  COMP  DISCH  ALIVE 

1.1474 

3.9 

4.7 

123  ... 

05 

MED 

CIRCULATORY  DISORDERS  W  AMI,  EXPIRED  . 

1.4704 

2.7 

4.5 

124-.. . 

05 

MED 

CIRCULATORY  DISORDERS  EXCEPT  AMI,  W  CARD  CATH  &  COM¬ 
PLEX  DIAG. 

1.3575 

"  3.6 

4.6 

125  ... 

05 

MED 

CIRCULATORY  DISORDERS  EXCEPT  AMI,  W  CARD  CATH  W/O  COM¬ 
PLEX  DIAG. 

.9739 

2.3 

2.9 

126  ... 

05 

MED 

ACUTE  &  SUBACUTE  ENDOCARDITIS  . 

2.4892 

10.0 

13.1 

127  ... 

05 

MED 

HEART  FAILURE  &  SHOCK  . 

1.0219 

4.5 

5.8 

128  ... 

05 

MED 

DEEP  VEIN  THROMBOPHLEBITIS . 

.7832 

5.6 

6.4 

129  ... 

05 

MED 

CARDIAC  ARREST,  UNEXPLAINED  . 

1.1434 

1.9 

3.2 

130  ... 

05 

MED 

PERIPHERAL  VASCULAR  DISORDERS  W  CC  . 

.9409 

5.1 

6.3 

131  ... 

05 

MED 

PERIPHERAL  VASCULAR  DISORDERS  W/O  CC  . 

.6042 

4.1 

4.9 

132  ... 

05 

MED 

ATHEROSCLEROSIS  W  CC  . 

.6763 

2.7 

133  ... 

05 

MED 

ATHEROSCLEROSIS  W/O  CC . 

.5391 

22 

134  _. 

05 

MED 

HYPERTENSION . 

.5785 

2.8 

135  ... 

05 

MED 

CARDIAC  CONGENITAL  &  VALVULAR  DISORDERS  AGE  >17  W  CC  ... 

.8331 

3.4 

136  ... 

05 

MED 

CARDIAC  CONGENITAL  &  VALVULAR  DISORDERS  AGE  >17  W/O  CC 

.5732 

2.4 

3.1 

137  ... 

05 

MED 

•CARDIAC  CONGENITAL  &  VALVULAR  DISORDERS  AGE  0-17 . 

.8125 

3.3 

138  ... 

05 

MED 

CARDIAC  ARRHYTHMIA  &  CONDUCTION  DISORDERS  W  CC  . 

.7960 

3.2 

139  ... 

05 

MED 

CARDIAC  ARRHYTHMIA  &  CONDUCTION  DISORDERS  W/O  CC  . 

.4979 

2.2 

140  ... 

05 

MED 

ANGINA  PECTORIS . 

.6036 

2.6 

141  ... 

05 

MED 

SYNCOPE  &  COLLAPSE  W  CC . 

.6998 

3.1 

142  ... 

05 

MED 

SYNCOPE  &  COLLAP$E  W/O  CC  . 

.5220 

2.3 

143  ... 

05 

MED 

CHEST  PAIN  . 

.5193 

1.9 

144  ... 

05 

MED 

OTHER  CIRCULATORY  SYSTEM  DIAGNOSES  W  CC  . 

1.0902 

3.9 

145  ... 

05 

MED 

OTHER  CIRCULATORY  SYSTEM  DIAGNOSES  W/O  CC  . 

.6397 

2.3 

146  ... 

06 

SURG 

RECTAL  RESECTION  W  CC . 

2.7395 

9.3 

10.5 

147  ... 

06 

SURG 

RECTAL  RESECTION  W/O  CC . 

1.5895 

6.3 

6.9 

148  ... 

06 

SURG 

MAJOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W  CC . 

3.3879 

10.6 

12.6 

149  ... 

06 

SURG 

MAJOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W/O  CC  . 

1.5505 

6.5 

7.1 

150  ... 

06 

SURG 

PERITONEAL  ADHESIOLYSIS  W  CC . 

2.7137 

9.1 

11.1 

151  ... 

06 

SURG 

PERITONEAL  ADHESIOLYSIS  W/O  CC  . 

1.2634 

4.9 

6.1 

152  ... 

06 

SURG 

MINOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W  CC  . 

1.9120 

7.2 

8.5 

153  ... 

06 

SURG 

MINOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W/O  CC . 

1.1591 

5.2 

5.8 

154  ... 

06 

SURG 

STOMACH,  ESOPHAGEAL  &  DUODENAL  PROCEDURES  AGE  >17  W 
CC 

STOMACH,  ESOPHAGEAL  &  DUODENAL  PROCEDURES  AGE  >17  W/ 
OCC. 

4.1799 

10.8 

14.1 

155  ... 

06 

SURG 

1.3360 

3.9 

5.0 

156  ... 

06 

SURG 

•STOMACH,  ESOPHAGEAL  &  DUODENAL  PROCEDURES  AGE  0-17  .. 

.8368 

6.0 

6.0 

157  ... 

06 

SURG 

ANAL  &  STOMAL  PROCEDURES  W  CC  . 

1.1844 

4.0 

5.6 

158  ... 

06 

SURG 

ANAL  &  STOMAL  PROCEDURES  W/O  CC . 

.6286 

22 

2.8 

159  ... 

06 

SURG 

HERNIA  PROCEDURES  EXCEPT  INGUINAL  &  FEMORAL  AGE  >17  W 
CC 

HERNIA  PROCEDURES  EXCEPT  INGUINAL  &  FEMORAL  AGE  >17  W / 
O  CC. 

1.2556 

3.8 

5.1 

160  ... 

06 

SURG 

.7189 

2.3 

2.8 

161  ... 

06 

SURG 

INGUINAL  &  FEMORAL  HERNIA  PROCEDURES  AGE  >17  W  CC . 

3.0 

4.2 

162  ... 

06 

SURG 

INGUINAL  &  FEMORAL  HERNIA  PROCEDURES  AGE  >17  W/O  CC . 

.5897 

1.7 

2.1 

163  ... 

06 

SURG 

HERNIA  PROCEDURES  AGE  0-17  . 

.8538 

3.1 

4.7 

164  ... 

06 

SURG 

APPENDECTOMY  W  COMPLICATED  PRINCIPAL  DIAG  W  CC  . 

7.5 

8.7 

165  ... 

06 

SURG 

APPENDECTOMY  W  COMPLICATED  PRINCIPAL  DIAG  W/O  CC  . . 

1  1.2284 

4.7 

5.4 
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Table  5.— List  of  Diagnosis  Related  Groups  (DRGs),  Relative  Weighting  Factors,  Geometric  and  Arithmetic 

Mean  Length— Continued 


Relative 

weights 

Geometric 
mean  LOS 

Arithmetic 
mean  LOS 

166  ... 

06 

SURG 

APPENDECTOMY  W/O  COMPLICATED  PRINCIPAL  DIAG  W  CC  . 

1.4655 

4.3 

5.4 

167  ... 

06 

SURG 

APPENDECTOMY  W/O  COMPLICATED  PRINCIPAL  DIAG  W/O  CC  . 

.8352 

2.5 

3.0 

168  ... 

03 

SURG 

MOUTH  PROCEDURES  W  CC  . 

1.1152 

3.2 

4.7 

169  ... 

03 

SURG 

MOUTH  PROCEDURES  W/O  CC  . 

.6870 

2.0 

2.5 

170  ... 

06 

SURG 

OTHER  DIGESTIVE  SYSTEM  O.R.  PROCEDURES  W  CC  . 

2.7585 

8.1 

11.8 

171  ... 

06 

SURG 

OTHER  DIGESTIVE  SYSTEM  O.R.  PROCEDURES  W/O  CC  . 

1.1221 

3.7 

5.1 

172  ... 

06 

MED 

DIGESTIVE  MALIGNANCY  W  CC  . 

1.2870 

5.3 

7.4 

173  ... 

06 

MED 

DIGESTIVE  MALIGNANCY  W/O  CC  . 

.6749 

2.8 

3.9 

174  ... 

06 

MED 

G.I.  HEMORRHAGE  W  CC . 

.9939 

4.1 

52 

175  ... 

06 

MED 

G.I.  HEMORRHAGE  W/O  CC  . 

.5383 

2.7 

32 

176  ... 

06 

MED 

COMPLICATED  PEPTIC  ULCER  . 

1.1050 

4.5 

5.8 

177  ... 

06 

MED 

UNCOMPLICATED  PEPTIC  ULCER  W  CC  . 

.8584 

3.8 

4.7 

178  ... 

06 

MED 

UNCOMPLICATED  PEPTIC  ULCER  W/O  CC  . . . 

.6255 

2.8 

3.3 

179  ... 

06 

MED 

INFLAMMATORY  BOWEL  DISEASE  . . . 

1.1142 

5.2 

6.7 

180  ... 

06 

MED 

G.l.  OBSTRUCTION  W  CC . 

.9167 

4.4 

5.7 

181  ... 

06 

MED 

G.I.  OBSTRUCTION  W/O  CC  . 

.5208 

3.1 

3.7 

182  ... 

06 

MED 

ESOPHAGITIS,  GASTROENT  &  MISC  DIGEST  DISORDERS  AGE  >17 
WCC.  - 

.7684 

3.5 

4.6 

183  ... 

06 

MED 

ESOPHAGITIS,  GASTROENT  &  MISC  DIGEST  DISORDERS  AGE  >17 
W/O  CC. 

.5513 

2.6 

3.2 

184  ... 

06 

MED 

ESOPHAGITIS,  GASTROENT  &  MISC  DIGEST  DISORDERS  AGE  0-17 

.5679 

2.7 

3.7 

185  ... 

03 

MED 

DENTAL  &  ORAL  DIS  EXCEPT  EXTRACTIONS  &  RESTORATIONS, 
AGE  >17. 

.8431 

3.5 

4.8 

186  ... 

03 

MED 

•DENTAL  &  ORAL  DIS  EXCEPT  EXTRACTIONS  &  RESTORATIONS, 
AGE  0-17. 

.3190 

2.9 

2.9 

187  ... 

03 

MED 

DENTAL  EXTRACTIONS  &  RESTORATIONS  . 

.7018 

3.0 

3.9 

188  ... 

06 

MED 

OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  >17  W  CC . 

1.0732 

4.3 

5.8 

189  ... 

06 

MED 

OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  >17  W/O  CC . 

.5484 

2.5 

3.4 

190  ... 

06 

MED 

OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  0-17  . 

8567 

3.2 

4.9 

191  ... 

07 

SURG 

PANCREAS,  LIVER  &  SHUNT  PROCEDURES  W  CC  . 

4.3141 

11.1 

14.9 

192  ... 

07 

SURG 

PANCREAS,  LIVER  &  SHUNT  PROCEDURES  W/O  CC  . 

1.6937 

5.6 

7.1 

193  ... 

07 

SURG 

BILIARY  TRACT  PROC  EXCEPT  ONLY  CHOLECYST  W  OR  W/O 
C.D.E.  W  CC. 

3.2686 

10.6 

12.9 

194  ... 

07 

SURG 

BILIARY  TRACT  PROC  EXCEPT  ONLY  CHOLECYST  W  OR  W/O 
C.D.E.  W/O  CC. 

1.6529 

5.9 

7.4 

195  ... 

07 

SURG 

CHOLECYSTECTOMY  W  C.D.E.  W  CC  . 

2.7190 

82 

9.8 

196  ... 

07 

SURG 

CHOLECYSTECTOMY  W  C.D.E.  W/O  CC  . 

1.6123 

5.5 

6.3 

197  ... 

07 

SURG 

CHOLECYSTECTOMY  EXCEPT  BY  LAPAROSCOPE  W/O  C.D.E.  W  CC 

2.3145 

72 

8.7 

198  ... 

07 

SURG 

CHOLECYSTECTOMY  EXCEPT  BY  LAPAROSCOPE  W/O  C.D.E.  W/O 
CC 

HEPATOBILIARY  DIAGNOSTIC  PROCEDURE  FOR  MALIGNANCY  . 

1.1753 

4.1 

4.7 

199  ... 

07 

SURG 

2.3537 

7.9 

10.7 

200  ... 

07 

SURG 

HEPATOBILIARY  DIAGNOSTIC  PROCEDURE  FOR  NON-MALIG¬ 
NANCY. 

3.0792 

7.6 

11.4 

201  ... 

07 

SURG 

OTHER  HEPATOBILIARY  OR  PANCREAS  O.R.  PROCEDURES  . 

3.3934 

11.0 

15.0 

202  ... 

07 

MED 

CIRRHOSIS  &  ALCOHOLIC  HEPATITIS . 

1.3281 

5.3 

7.1 

203  ... 

07 

MED 

MALIGNANCY  OF  HEPATOBILIARY  SYSTEM  OR  PANCREAS . 

1.2603 

5.2 

7.2 

204  ... 

07 

MED 

DISORDERS  OF  PANCREAS  EXCEPT  MALIGNANCY . 

1.2126 

4.9 

6.4 

205  ... 

07 

MED 

DISORDERS  OF  LIVER  EXCEPT  MALIG,  CIRR,  ALC  HEPA  W  CC . 

1.2165 

5.0 

6.8 

206  ... 

07 

MED 

DISORDERS  OF  LIVER  EXCEPT  MALIG,  CIRR,  ALC  HEPA  W/O  CC  .... 

.6588 

3.2 

42 

207  ... 

07 

MED 

DISORDERS  OF  THE  BILIARY  TRACT  W  CC  . 

1.0526 

4.1 

5.4 

208  ... 

07 

MED 

DISORDERS  OF  THE  BILIARY  TRACT  W/O  CC  . 

.6065 

2.4 

3.0 

209  ... 

08 

SURG 

MAJOR  JOINT  &  LIMB  REATTACHMENT  PROCEDURES  OF  LOWER 
EXTREMITY. 

2.2348 

5.3 

5.9 

210  ... 

08 

SURG 

HIP  &  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT  AGE  >17  W  CC 

1.8260 

6.5 

7.6 

211  ... 

08 

SURG 

HIP  &  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT  AGE  >17  W/O 
CC 

‘HIP  &  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT  AGE  0-17 . 

1.2523 

5.0 

5.6 

212  ... 

08 

SURG 

1.1668 

11.1 

11.1 

213  ... 

08 

SURG 

AMPUTATION  FOR  MUSCULOSKELETAL  SYSTEM  &  CONN  TISSUE 
DISORDERS. 

1.6483 

6.3 

8.7 

214  ... 

08 

SURG 

NO  LONGER  VALID . 

.0000 

.0 

.0 

215  ... 

08 

SURG 

NO  LONGER  VALID . 

.0000 

.0 

.0 

216  ... 

08 

SURG 

BIOPSIES  OF  MUSCULOSKELETAL  SYSTEM  &  CONNECTIVE  TIS¬ 
SUE. 

2.0988 

7.4 

10.3 

217  ... 

08 

SURG 

WND  DEBRID  &  SKN  GRFT  EXCEPT  HAND,  FOR  MUSCSKELET  & 
CONN  TISS  DIS. 

2.7938 

9  2 

13.7 

218  ... 

08 

SURG  . 

LOWER  EXTREM  &  HUMER  PROC  EXCEPT  HIP,  FOOT,  FEMUR  AGE 
>17  W  CC. 

1.4542 

4.4 

5.6 

219  ... 

08 

SURG 

LOWER  EXTREM  &  HUMER  PROC  EXCEPT  HIP.  FOOT,  FEMUR  AGE 
>17  W/O  CC. 

.9619 

2.9 

3.4 
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Relative 

weights 

Geometric 
mean  LOS 

Arithmetic 
mean  LOS 

220  ... 

08 

SURG 

•LOWER  EXTREM  &  HUMER  PROC  EXCEPT  HIP,  FOOT,  FEMUR 
AGE  0-17. 

.5796 

5.3 

5.3 

221  ... 

08 

SURG 

NO  LONGER  VALID . . . . . . . 

.0000 

.0 

.0 

222  ... 

08 

SURG 

NO  LONGER  VALID . 

.0000 

.0 

.0 

223  ... 

08 

SURG 

MAJOR  SHOULDER/ELBOW  PROC,  OR  OTHER  UPPER  EXTREMITY 
PROC  W  CC. 

.9015 

2.1 

2.7 

224  ... 

08 

SURG 

SHOULDER,  ELBOW  OR  FOREARM  PROC,  EXC  MAJOR  JOINT 
PROC.  W/O  CC. 

.7474 

1.8 

2.1 

225  ... 

08 

SURG 

FOOT  PROCEDURES  . 

1.0149 

3.1 

4.6 

226  ... 

08 

SURG 

SOFT  TISSUE  PROCEDURES  W  CC . . . . . 

1.4061 

4.1 

6.3 

227  ... 

08 

SURG 

SOFT  TISSUE  PROCEDURES  W/O  CC . 

.7715 

2.2 

2.9 

228  „. 

08 

SURG 

MAJOR  THUMB  OR  JOINT  PROC,  OR  OTH  HAND  OR  WRIST  PROC 

WCC. 

.9539 

2.3 

3.5 

229  ... 

08 

SURG 

HAND  OR  WRIST  PROC,  EXCEPT  MAJOR  JOINT  PROC.  W/O  CC . 

.6695 

1.8 

2.4 

230  ... 

08 

SURG 

LOCAL  EXCISION  &  REMOVAL  OF  INT  FIX  DEVICES  OF  HIP  & 
FEMUR. 

1.1279 

3.3 

5.0 

231  ... 

08 

SURG 

LOCAL  EXCISION  &  REMOVAL  OF  INT  FIX  DEVICES  EXCEPT  HIP  & 
FEMUR. 

1.2689 

3.1 

4.8 

232  ... 

08 

SURG 

ARTHROSCOPY  . 

1.0599 

2.5 

4.2 

233  ... 

08 

SURG 

OTHER  MUSCULOSKELET  SYS  &  CONN  TISS  O.R.  PROC 
WCC. 

2.0155 

5.7 

8.3 

234  _. 

08 

SURG 

OTHER  MUSCULOSKELET  SYS  &  CONN  TISS  O.R.  PROC 
W/O  CC. 

1.1072 

2.9 

3.9 

235  ... 

08 

MED 

FRACTURES  OF  FEMUR  . . . 

.7709 

4.2 

5.9 

236  ... 

08 

MED 

FRACTURES  OF  HIP  &  PELVIS  . 

.7341 

4.3 

5.7 

237  ... 

08 

MED 

SPRAINS,  STRAINS.  &  DISLOCATIONS  OF  HIP,  PELVIS  &  THIGH . 

.5909 

3  2 

4.2 

238  ... 

08 

MED 

OSTEOMYELITIS  . . . . . 

1.3362 

7.0 

9.4 

239  ... 

08 

MED 

PATHOLOGICAL  FRACTURES  &  MUSCULOSKELETAL  &  CONN  TISS 
MALIGNANCY. 

.9851 

5.3 

7.0 

240  ... 

08 

MED 

CONNECTIVE  TISSUE  DISORDERS  W  CC . 

1.2071 

5.1 

7.0 

241  ... 

06 

MED 

CONNECTIVE  TISSUE  DISORDERS  W/O  CC . 

.5873 

3.3 

4.2 

242  ... 

08 

MED 

SEPTIC  ARTHRITIS  . 

1.0548 

5.5 

7.2 

243  ... 

08 

MED 

MEDICAL  BACK  PROBLEMS  . 

.7157 

4.0 

5.1 

244  ... 

08 

MED 

BONE  DISEASES  &  SPECIFIC  ARTHROPATHIES  W  CC . 

.7167 

4.0 

5.4 

245  ... 

08 

MED 

BONE  DISEASES  &  SPECIFIC  ARTHROPATHIES  W/O  CC . 

.5014 

3.0 

4.0 

246  ... 

08 

MED 

NON-SPECIFIC  ARTHROPATHIES . 

.5737 

3.4 

4.3 

247  _. 

08 

MED 

SIGNS  &  SYMPTOMS  OF  MUSCULOSKELETAL  SYSTEM  &  CONN 
TISSUE. 

.5575 

2.8 

3.7 

248  ._ 

08 

MED 

TENDONITIS,  MYOSITIS  &  BURSITIS  . 

.7414 

3.7 

5.0 

249  ... 

08 

MED 

AFTERCARE,  MUSCULOSKELETAL  SYSTEM  &  CONNECTIVE  TISSUE 

.6524 

2.7 

3.9 

250  ... 

08 

MED 

FX,  SPRN,  STRN  &  D1SL  OF  FOREARM,  HAND,  FOOT  AGE  >17  W  CC 

.6984 

3.4 

4.7 

251  „. 

08 

MED 

FX,  SPRN,  STRN  &  DISL  OF  FOREARM,  HAND.  FOOT  AGE  >17  W/O 
CC 

*FX,  SPRN,  STRN  &  DISL  OF  FOREARM,  HAND,  FOOT  AGE  0-17  . 

.4527 

2.3 

3.0 

252  ... 

08 

MED 

.2518 

1.8 

1.8 

253  ... 

08 

MED 

FX,  SPRN,  STRN  &  DISL  OF  UPARM,  LOWLEG  EX  FOOT  AGE  >17  W 
CC 

FX,  SPRN,  STRN  &  DISL  OF  UPARM,  LOWLEG  EX  FOOT  AGE  >17  W/ 
O  CC. 

.7245 

3.9 

5.3 

254  „. 

08 

MED 

.4343 

2.8 

3.5 

255  ... 

08 

MED 

*FX,  SPRN,  STRN  &  DISL  OF  UPARM,  LOWLEG  EX  FOOT  AGE  0-17 

.2932 

2.9 

2.9 

256  ... 

08 

MED 

OTHER  MUSCULOSKELETAL  SYSTEM  &  CONNECTIVE  TISSUE  DI¬ 
AGNOSES. 

.7779 

3.9 

5.7 

257  ... 

09 

SURG 

TOTAL  MASTECTOMY  FOR  MALIGNANCY  W  CC  . 

.9273 

2.6 

3.2 

258  ... 

09 

SURG 

TOTAL  MASTECTOMY  FOR  MALIGNANCY  W/O  CC  . 

.7158 

2.0 

2.3 

259  ... 

09 

SURG 

SUBTOTAL  MASTECTOMY  FOR  MALIGNANCY  W  CC . 

.8870 

2.1 

3.2 

260  ... 

09 

SURG 

SUBTOTAL  MASTECTOMY  FOR  MALIGNANCY  W/O  CC  . 

.6083 

1.4 

1.7 

261  ... 

09 

SURG 

BREAST  PROC  FOR  NON-MALIGNANCY  EXCEPT  BIOPSY  &  LOCAL 
EXCISION. 

.8980 

1.8 

2.2 

262  ... 

09 

SURG 

BREAST  BIOPSY  &  LOCAL  EXCISION  FOR  NON-MALIGNANCY  . 

.7883 

2.6 

4.0 

263  ... 

09 

SURG 

SKIN  GRAFT  &/OR  DEBRID  FOR  SKN  ULCER  OR  CELLULITIS  W  CC 

2.0240 

8.9 

12.5 

264  ... 

09 

SURG 

SKIN  GRAFT  &/OR  DEBRID  FOR  SKN  ULCER  OR  CELLULITIS  W/O 

CC. 

SKIN  GRAFT  &/OR  DEBRID  EXCEPT  FOR  SKIN  ULCER  OR 
CELLULITIS  W  CC. 

1.0809 

5.4 

7.3 

265  ... 

09 

SURG 

1.4947 

4.6 

7.1 

266  ... 

09 

SURG 

SKIN  GRAFT  &/OR  DEBRID  EXCEPT  FOR  SKIN  ULCER  OR 
CELLULITIS  W/O  CC. 

.7880 

2.6 

3.6 

267  ... 

09 

SURG 

PERIANAU&  PILONIDAL  PROCEDURES  . 

.8551 

2.7 

4.2 

268  ... 

09 

SURG 

SKIN,  SUBCUTANEOUS  TISSUE  &  BREAST  PLASTIC  PROCEDURES 

1.0173 

2.4 

3.6 

269  ... 

09 

SURG 

OTHER  SKIN,  SUBCUT  TISS  &  BREAST  PROC  W  CC  . 

1.5805 

5.9 

8.5 

270  ... 

09 

SURG 

OTHER  SKIN,  SUBCUT  TISS  &  BREAST  PROC  W/O  CC  . 

.7083 

22 

3.2 

271  ... 

09 

MED 

SKIN  ULCERS  . 

1.0344 

6.0 

7.7 
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Table  5.— List  of  Diagnosis  Related  Groups  (DRGS),  Relative  Weighting  Factors;  Geometric  and  Arithmetic 

Mean  Length— Continued 


Relative 

weights 

Geometric 
mean  LOS 

Arithmetic 
mean  LOS 

272  ... 

09 

MED 

MAJOR  SKIN  DISORDERS  W  CC  . 

.9940 

5.1 

6.7 

273  ... 

09 

MED 

MAJOR  SKIN  DISORDERS  W/O  CC  . 

.6713 

4.0 

5.4 

274  ... 

09 

MED 

MALIGNANT  BREAST  DISORDERS  W  CC  . 

1.1158 

4.9 

7.2 

275  ... 

09 

MED 

MALIGNANT  BREAST  DISORDERS  W/O  CC  .: . 

.5823 

2.4 

3.8 

276  ... 

09 

MED 

NON-MALIGANT  BREAST  DISORDERS  . 

.6170 

3.8 

4.7 

277  ... 

09 

MED 

CELLULITIS  AGE  >17  W  CC  . 

.8374 

5.1 

6.2 

278  ... 

09 

MED 

CELLULITIS  AGE  >17  W/O  CC  . 

.5629 

4.0 

4.8 

279  ... 

09 

MED 

•CELLULITIS  AGE  0-17  . 

.7304 

4.2 

4.2 

280  ... 

09 

MED 

TRAUMA  TO  THE  SKIN,  SUBCUT  TISS  &  BREAST  AGE  >17  W  CC  . 

.6748 

3.5 

4.7 

281  ... 

09 

MED 

TRAUMA  TO  THE  SKIN,  SUBCUT  TISS  &  BREAST  AGE  >17  W/O  CC  .. 

.4539 

2.5 

3.4 

282  ... 

09 

MED 

•TRAUMA  TO  THE  SKIN,  SUBCUT  TISS  &  BREAST  AGE  0-17  . 

.2549 

2.2 

2.2 

283  ... 

09 

MED 

MINOR  SKIN  DISORDERS  W  CC  . 

.6927 

3.8 

5.0 

284  ... 

09 

MED 

MINOR  SKIN  DISORDERS  W/O  CC  . 

.4355 

2.7 

3.5 

285  ... 

10 

SURG 

AMPUTAT  OF  LOWER  LIMB  FOR  ENDOCRINE,  NUTRIT,  &  METABOL 
DISORDERS. 

2.1559 

8.8 

12.1 

286  ... 

10 

SURG 

ADRENAL  &  PITUITARY  PROCEDURES  . 

2.2472 

5.7 

72 

287  ... 

10 

SURG 

SKIN  GRAFTS  &  WOUND  DEBRID  FOR  ENDOC,  NUTRIT  &  METAB 
DISORDERS. 

1.8821 

8.6 

12.1 

288  ... 

10 

SURG 

O.R.  PROCEDURES  FOR  OBESITY  . 

1.9792 

4.8 

5.9 

289  ... 

10 

SURG 

PARATHYROID  PROCEDURES  . 

.9793 

2.4 

3.5 

290  ... 

10 

SURG 

THYROID  PROCEDURES  . 

.8990 

2.0 

2.6 

291  ... 

10 

SURG 

THYROGLOSSAL  PROCEDURES  . 

.7362 

1.7 

2.2 

292  ... 

10 

SURG 

OTHER  ENDOCRINE,  NUTRIT  &  METAB  O.R.  PROC  W  CC  . 

2.5540 

7.6 

11 2 

293  ... 

10 

SURG 

OTHER  ENDOCRINE,  NUTRIT  &  METAB  O.R.  PROC  W/O  CC  . 

1.2228 

4.0 

J 

5.9 

294  ... 

10 

MED 

DIABETES  AGE  >35  . 

.7562 

4.0 

5.3 

295  ... 

10 

MED 

DIABETES  AGE  0-35  . 

.7347 

3.2 

4.1 

296  ... 

10 

MED 

NUTRITIONAL  &  MISC  METABOLIC  DISORDERS  AGE  >17  W  CC . 

.8655 

4.3 

5.8 

297  ... 

10 

MED 

NUTRITIONAL  &  MISC  METABOLIC  DISORDERS  AGE  >17  W/O  CC  .... 

.5200 

3.0 

3.9 

298  ... 

10 

MED 

NUTRITIONAL  &  MISC  METABOLIC  DISORDERS  AGE  0-17 . 

.4116 

2.0 

2.5 

299  ... 

10 

MED 

INBORN  ERRORS  OF  METABOLISM  . 

.8645 

3.9 

5.5 

300  ... 

10 

MED 

ENDOCRINE  DISORDERS  W  CC . 

1.0787 

5.1 

6.6 

301  ... 

10 

MED 

ENDOCRINE  DISORDERS  W/O  CC  . 

.5928 

3.1 

4.4 

302  ... 

11 

SURG 

KIDNEY  TRANSPLANT . 

3.7056 

9  2 

11.0 

303  ... 

11 

SURG 

KIDNEY,  URETER  &  MAJOR  BLADDER  PROCEDURES  FOR  NEO¬ 
PLASM. 

2.6067 

7.8 

9.5 

304  ... 

11 

SURG 

KIDNEY,  URETER  &  MAJOR  BLADDER  PROC  FOR  NON-NEOPL  W 
CC 

KIDNEY,  URETER  &  MAJOR  BLADDER  PROC  FOR  NON-NEOPL  W/O 
CC. 

PROSTATECTOMY  W  CC . 

2.3912 

6.9 

9.6 

305  ... 

11 

SURG 

1.1690 

3.4 

4.3 

306  ... 

11 

SURG 

1.2212 

4.0 

5.8 

307  ... 

11 

SURG 

PROSTATECTOMY  W/O  CC  . 

.6495 

2.1 

2.5 

308  ... 

11 

SURG 

MINOR  BLADDER  PROCEDURES  W  CC  . 

1.5142 

4.3 

6.4 

309  ... 

11 

SURG 

MINOR  BLADDER  PROCEDURES  W/O  CC . 

.8733 

2.1 

2.6 

310  ... 

11 

SURG 

TRANSURETHRAL  PROCEDURES  W  CC  . 

1.0253 

3.0 

4.3 

311  ... 

11 

SURG 

TRANSURETHRAL  PROCEDURES  W/O  CC  . 

.5867 

1.7 

2.1 

312  ... 

11 

SURG 

URETHRAL  PROCEDURES,  AGE  >17  W  CC  . 

.9770 

3.1 

4.7 

313  ... 

11 

SURG 

URETHRAL  PROCEDURES,  AGE  >17  W/O  CC  . 

.5799 

1.8 

2.3 

314  ... 

11 

SURG 

•URETHRAL  PROCEDURES,  AGE  0-17 . 

.4912 

2.3 

2.3 

315  ... 

11 

SURG 

OTHER  KIDNEY  &  URINARY  TRACT  O.R.  PROCEDURES . 

2.0639 

4.9 

8.6 

316  ... 

11 

MED 

RENAL  FAILURE . 

1.3100 

5.1 

7.1 

317  ... 

11 

MED 

ADMIT  FOR  RENAL  DIALYSIS  . 

.5551 

2.0 

2.9 

318  ... 

11 

MED 

KIDNEY  &  URINARY  TRACT  NEOPLASMS  W  CC  . 

1.1589 

--  4.7 

6.7 

319  ... 

11 

MED 

KIDNEY  &  URINARY  TRACT  NEOPLASMS  W/O  CC  . 

.5851 

2.0 

2.8 

320  ... 

11 

MED 

KIDNEY  &  URINARY  TRACT  INFECTIONS  AGE  >17  W  CC . 

.8796 

4.7 

5.9 

321  ... 

11 

MED 

KIDNEY  &  URINARY  TRACT  INFECTIONS  AGE  >17  W/O  CC . 

.5864 

3.6 

4.3 

322  ... 

11 

MED 

KIDNEY  &  URINARY  TRACT  INFECTIONS  AGE  0-17  . 

.5236 

3.3 

4.1 

323  ... 

11 

MED 

URINARY  STONES  W  CC,  &/OR  ESW  LITHOTRIPSY . 

.7559 

2.5 

3.4 

324  ... 

11 

MED 

URINARY  STONES  W/O  CC  . 

.4306 

1.7 

2.0 

325  ... 

11 

MED 

KIDNEY  &  URINARY  TRACT  SIGNS  &  SYMPTOMS  AGE  >17  W  CC . 

.6224 

3.1 

4.2 

326  ... 

11 

MED 

KIDNEY  &  URINARY  TRACT  SIGNS  &  SYMPTOMS  AGE  >17  W/O  CC 

'.4206 

2.3 

2.9 

327  ... 

11 

MED 

KIDNEY  &  URINARY  TRACT  SIGNS  &  SYMPTOMS  AGE  0-17 . 

.3394 

2.3 

3.5 

328  ... 

11 

MED 

URETHRAL  STRICTURE  AGE  >17  W  CC  . 

.6891 

2.9 

3.9 

329  ... 

11 

MED 

URETHRAL  STRICTURE  AGE  >17  W/O  CC  . 

.5050 

1.9 

2.3 

330  ... 

11 

MED 

•URETHRAL  STRICTURE  AGE  0-17  . 

.3164 

1.6 

1.6 

331  ... 

11 

MED 

OTHER  KIDNEY  &  URINARY  TRACT  DIAGNOSES  AGE  >17  W  CC  . 

.9985 

4.4 

5.9 

332  ... 

11 

MED 

OTHER  KIDNEY  &  URINARY  TRACT  DIAGNOSES  AGE  >17  W/O  CC  .. 

.5845 

2.6 

3.5 

333  ... 

11 

MED 

OTHER  KIDNEY  &  URINARY  TRACT  DIAGNOSES  AGE  0-17  . 

.8999 

4.0 

5.7 

334  ... 

12 

SURG 

MAJOR  MALE  PELVIC  PROCEDURES  W  CC  . 

1.6387 

4.8 

5.4 

335  ... 

12 

SURG 

MAJOR  MALE  PELVIC  PROCEDURES  W/O  CC  . 

1.2197 

3.7 

4.1 

336  ... 

12 

1  SURG 

TRANSURETHRAL  PROSTATECTOMY  W  CC  . 

.8893 

2.9 

3.8 
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Table  5.— List  of  Diagnosis  Related  Groups  (DRGs),  Relative  Weighting  Factors,  Geometric  and  Arithmetic 

Mean  Length — Continued 


Relative 

weights 

Geometric 
mean  LOS 

Arithmetic 
mean  LOS 

337  ... 

12 

SURG 

TRANSURETHRAL  PROSTATECTOMY  W/O  CC  . 

.6159 

2.1 

24 

338  ... 

12 

SURG 

TESTES  PROCEDURES,  FOR  MALIGNANCY . 

3.3 

5.1 

339  ... 

12 

SURG 

TESTES  PROCEDURES,  NON-MALIGNANCY  AGE  >17 . 

3.1 

4.6 

340  ... 

12 

SURG 

•TESTES  PROCEDURES,  NON-MALIGNANCY  AGE  0-17  . 

.2813 

2.4 

2.4 

341  ... 

12 

SURG 

PENIS  PROCEDURES . 

1.1129 

2.2 

3.1 

342  ... 

12 

SURG 

CIRCUMCISION  AGE  >17  . 

.8680 

3.0 

4.2 

343  ... 

12 

SURG 

•CIRCUMCISION  AGE  0-17 . 

.1528 

1.7 

1.7 

344  ... 

12 

SURG 

OTHER  MALE  REPRODUCTIVE  SYSTEM  O.R.  PROCEDURES  FOR 
MALIGNANCY. 

1.0265 

2.1 

3.1 

345  ... 

12 

SURG 

OTHER  MALE  REPRODUCTIVE  SYSTEM  O.R.  PROC  EXCEPT  FOR 
MALIGNANCY. 

.8547 

2.7 

3.8 

346  ... 

12 

MED 

MALIGNANCY,  MALE  REPRODUCTIVE  SYSTEM,  W  CC . 

.9554 

4.5 

6.3 

347  ... 

12 

MED 

MALIGNANCY,  MALE  REPRODUCTIVE  SYSTEM,  W/O  CC . 

.4682 

2.2 

3.0 

348  ... 

12 

MED 

BENIGN  PROSTATIC  HYPERTROPHY  W  CC  . 

.6954 

3.3 

4.5 

349  ... 

12 

MED 

BENIGN  PROSTATIC  HYPERTROPHY  W/O  CC  . 

.4196 

2.1 

2.7 

350  ... 

12 

MED 

INFLAMMATION  OF  THE  MALE  REPRODUCTIVE  SYSTEM . 

.6801 

3.8 

4.6 

351  ... 

12 

MED 

•STERILIZATION,  MALE . 

.2345 

1.3 

1.3 

352  ... 

12 

MED 

OTHER  MALE  REPRODUCTIVE  SYSTEM  DIAGNOSES  . 

.6210 

2.8 

3.9 

353  ... 

13 

SURG 

PELVIC  EVISCERATION,  RADICAL  HYSTERECTOMY  &  RADICAL 
VULVECTOMY. 

2.1041 

6.4 

8.3 

354  ... 

13 

SURG 

UTERINE,  ADNEXA  PROC  FOR  NON-OVARIAN/ADNEXAL  MALIG  W 
CC 

UTERINE,  ADNEXA  PROC  FOR  NON-OVARIAN/ADNEXAL  MALIG  W/O 

CC. 

FEMALE  REPRODUCTIVE  SYSTEM  RECONSTRUCTIVE  PROCE¬ 
DURES. 

1.4944 

5.0 

6.0 

355  ... 

13 

SURG 

.9167 

3.4 

3.6 

356  ... 

13 

SURG 

.7715 

2.5 

2.8 

357  „. 

13 

SURG 

UTERINE  &  ADNEXA  PROC  FOR  OVARIAN  OR  ADNEXAL  MALIG¬ 
NANCY. 

2.4197 

7.6 

9.3 

358  ... 

13 

SURG 

UTERINE  &  ADNEXA  PROC  FOR  NON-MALIGNANCY  W  CC  . 

1.2028 

3.8 

4.5 

359  ... 

13 

SURG 

UTERINE  &  ADNEXA  PROC  FOR  NON-MALIGNANCY  W/O  CC  . 

.8469 

2.9 

3.1 

360  _. 

13 

SURG 

VAGINA,  CERVIX  &  VULVA  PROCEDURES . 

.8713 

2.7 

3.3 

361  „. 

13 

SURG 

LAPAROSCOPY  &  INCISIONAL  TUBAL  INTERRUPTION . 

1.1804 

2.6 

3.7 

362  ... 

13 

SURG 

•ENDOSCOPIC  TUBAL  INTERRUPTION  . 

.2998 

1.4 

1.4 

363  ... 

13 

SURG 

D&C,  CONIZATION  &  RADIO-IMPLANT,  FOR  MALIGNANCY  . 

.7470 

2.6 

3.5 

364  „. 

13 

SURG 

D&C,  CONIZATION  EXCEPT  FOR  MALIGNANCY . 

.7020 

2.5 

3.5 

365  ... 

13 

SURG 

OTHER  FEMALE  REPRODUCTIVE  SYSTEM  O.R.  PROCEDURES . 

1.7123 

4.7 

7.2 

366  ... 

13 

MED 

MALIGNANCY,  FEMALE  REPRODUCTIVE  SYSTEM  W  CC  . 

1.1898 

4.9 

7.1 

367  „. 

13 

MED 

MALIGNANCY,  FEMALE  REPRODUCTIVE  SYSTEM  W/O  CC  . 

.5347 

2.1 

2.9 

368  ... 

13 

MED 

INFECTIONS,  FEMALE  REPRODUCTIVE  SYSTEM  . 

.9733 

5.0 

6.3 

369  ... 

13 

MED 

MENSTRUAL  &  OTHER  FEMALE  REPRODUCTIVE  SYSTEM  DIS¬ 
ORDERS. 

.5386 

2.5 

3.4 

370  „. 

14 

SURG 

CESAREAN  SECTION  W  CC  . 

1.0660 

4.3 

5.6 

371  ... 

14 

SURG 

CESAREAN  SECTION  W/O  CC  . 

.7057 

3.3 

3.6 

372  ... 

14 

MED 

VAGINAL  DELIVERY  W  COMPLICATING  DIAGNOSES . 

.5552 

2.4 

3.1 

373  ... 

14 

MED 

VAGINAL  DELIVERY  W/O  COMPLICATING  DIAGNOSES  . 

.3954 

1.7 

2.0 

374  ... 

14 

SURG 

VAGINAL  DELIVERY  W  STERILIZATION  &/OR  D&C  . 

.7814 

2.3 

2.9 

375  ... 

14 

SURG 

•VAGINAL  DELIVERY  W  O.R.  PROC  EXCEPT  STERIL  &/OR  D&C  . 

.6804 

4.4 

4.4 

376  ... 

14 

MED 

POSTPARTUM  &  POST  ABORTION  DIAGNOSES  W/O  O.R.  PROCE¬ 
DURE. 

.4882 

2.4 

3.3 

377  ... 

14 

SURG 

POSTPARTUM  &  POST  ABORTION  DIAGNOSES  W  O.R.  PROCE¬ 
DURE. 

1.0654 

2.6 

4.1 

378  ... 

14 

MED 

ECTOPIC  PREGNANCY  . 

.8186 

2.3 

2.7 

379  ... 

14 

MED 

THREATENED  ABORTION . 

.4021 

2.1 

3.0 

380  ... 

14 

MED 

ABORTION  W/O  D&C  . 

.3424 

1.5 

1.8 

381  ... 

14 

SURG 

ABORTION  W  D&C,  ASPIRATION  CURETTAGE  OR  HYSTEROTOMY  .. 

.4595 

1.6 

2.2 

382  ... 

14 

MED 

FALSE  LABOR  . 

.2107 

1.2 

1.3 

383  ... 

14 

MED 

OTHER  ANTEPARTUM  DIAGNOSES  W  MEDICAL  COMPLICATIONS  ... 

.4596 

2.8 

3.8 

384  „. 

14 

MED 

OTHER  ANTEPARTUM  DIAGNOSES  W/O  MEDICAL  COMPLICATIONS 

.3659 

2.0 

2.9 

385  ... 

15 

•NEONATES,  DIED  OR  TRANSFERRED  TO  ANOTHER  ACUTE  CARE 
FACILITY. 

1.3655 

1.8 

1.8 

386  ... 

15 

•EXTREME  IMMATURITY  OR  RESPIRATORY  DISTRESS  SYNDROME, 
NEONATE. 

4.5029 

17.9 

17.9 

387  ... 

15 

•PREMATURITY  W  MAJOR  PROBLEMS  . Z . 

3.0754 

13.3 

13.3 

388  ... 

15 

•PREMATURITY  W/O  MAJOR  PROBLEMS  . 

1.8556 

8.6 

8.6 

389  ... 

15 

FULL  TERM  NEONATE  W  MAJOR  PROBLEMS . 

1.4625 

5.1 

6.3 

390  ... 

15 

•NEONATE  W  OTHER  SIGNIFICANT  PROBLEMS . 

1.3048 

3.4 

3.4 

391  ... 

15 

*  NORMAL  NEWBORN  . 

.1514 

3.1 

3.1 

392  ... 

16 

SURG 

SPLENECTOMY  AGE  >17 . 

3.1584 

8.1 

10.6 

393  ... 

16 

1  SURG 

•SPLENECTOMY  AGE  0-17  . 

1.3376 

9.1 

9.1 
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Table  5.— List  of  Diagnosis  Related  Groups  (DRGs),  Relative  Weighting  Factors,  Geometric  and  Arithmetic 

Mean  Length— Continued 


Relative 

weights 

Geometric 
mean  LOS 

Arithmetic 
mean  LOS 

394  ... 

16 

SURG 

OTHER  O.R.  PROCEDURES  OF  THE  BLOOD  AND  BLOOD  FORMING 
ORGANS. 

1.6297 

4.5 

7.4 

395  ... 

16 

MED 

RED  BLOOD  CELL  DISORDERS  AGE  >17 . 

.8191 

3.6 

5.0 

396  ... 

16 

MED 

RED  BLOOD  CELL  DISORDERS  AGE  9-17 . 

.6302 

2.7 

4.1 

397  ... 

16 

MED 

COAGULATION  DISORDERS  . 

1.2694 

4.2 

5.8 

398  ... 

16 

MED 

RETICULOENDOTHELIAL  &  IMMUNITY  DISORDERS  W  CC . 

1.2233 

4.9 

6.3 

399  ... 

16 

MED 

RETICULOENDOTHELIAL  &  IMMUNITY  DISORDERS  W/O  CC  . 

.6859 

3.2 

4.0 

400  ... 

17 

SURG 

LYMPHOMA  &  LEUKEMIA  W  MAJOR  O.R.  PROCEDURE  . 

2.6206 

6.3 

9.7 

401  ... 

17 

SURG 

LYMPHOMA  &  NON-ACUTE  LEUKEMIA  W  OTHER  O.R.  PROC  W  CC 

2.5614 

8.1 

11.7 

402  ... 

17 

SURG 

LYMPHOMA  &  NON-ACUTE  LEUKEMIA  W  OTHER  O.R.  PROC  W/O 
CC 

LYMPHOMA  &  NON-ACUTE  LEUKEMIA  W  CC  . 

1.0130 

2.9 

4.2 

403  ... 

17 

MED 

1.6930 

6.0 

8.6 

404  ... 

17 

MED 

LYMPHOMA  &  NON-ACUTE  LEUKEMIA  W/O  CC  . * . 

.7928 

3.3 

4.6  1 

405  ... 

17 

•ACUTE  LEUKEMIA  W/O  MAJOR  O.R.  PROCEDURE  AGE  0-17  . 

1.8964 

4.9 

4.9 

406  ... 

17 

SURG 

MYELOPROLIF  DISORD  OR  POORLY  DIFF  NEOPL  W  MAJ  O.R. 
PROC  W  CC. 

2.5952 

7  2 

10.0 

407  ... 

17 

SURG 

MYELOPROLIF  DISORD  OR  POORLY  DIFF  NEOPL  W  MAJ  O.R. 
PROC  W/O  CC. 

1.1430 

3.5 

4.4 

408  ... 

17 

SURG 

MYELOPROLIF  DISORD  OR  POORLY  DIFF  NEOPL  W  OTHER  O.R. 
PROC. 

1.7314 

4.8 

7.7 

409  ... 

17 

MED 

RADIOTHERAPY . 

.9545 

4.3 

5.9 

410  ... 

17 

MED 

CHEMOTHERAPY  W/O  ACUTE  LEUKEMIA  AS  SECONDARY  DIAG¬ 
NOSIS. 

.7957 

2.6 

3.4 

411  ... 

17 

MED 

HISTORY  OF  MALIGNANCY  W/O  ENDOSCOPY  . 

.4403 

1.8 

2.3 

412  ... 

17 

MED 

HISTORY  OF  MALIGNANCY  W  ENDOSCOPY  . 

.5176 

2.4 

3.4 

413  ... 

17 

MED 

OTHER  MYELOPROLIF  DIS  OR  POORLY  DIFF  NEOPL  DIAG  W  CC  .... 

1.3771 

5.7 

8.0 

414  ... 

17 

MED 

OTHER  MYELOPROLIF  DIS  OR  POORLY  DIFF  NEOPL  DIAG  W/O  CC 

7072 

3.2 

4.6 

415  ... 

18 

SURG 

O.R.  PROCEDURE  FOR  INFECTIOUS  &  PARASITIC  DISEASES . 

3.5212 

10.9 

14.9 

416  ... 

18 

MED 

SEPTICEMIA  AGE  >17  . 

1.4832 

5.8 

417  ... 

18 

MED 

SEPTICEMIA  AGE  0-17  . 

.7530 

3.3 

418  ... 

18 

MED 

POSTOPERATIVE  &  POST-TRAUMATIC  INFECTIONS  . 

QCCC 

*  .  jDDO 

5.0 

419  ... 

18 

MED 

FEVER  OF  UNKNOWN  ORIGIN  AGE  >17  W  CC . 

.8810 

4.1 

420  ... 

18 

MED 

FEVER  OF  UNKNOWN  ORIGIN  AGE  >17  W/O  CC  . 

.6040 

3.2 

421  ... 

18 

MED 

VIRAL  ILLNESS  AGE  >17 . 

.7063 

3.3 

4.2 

422  ... 

18 

MED 

VIRAL  ILLNESS  &  FEVER  OF  UNKNOWN  ORIGIN  AGE  0-17 . 

.5308 

2.7 

423  ... 

18 

MED 

OTHER  INFECTIOUS  &  PARASITIC  DISEASES  DIAGNOSES  . 

1.5656 

5.8 

424  ... 

19 

SURG 

O.R.  PROCEDURE  W  PRINCIPAL  DIAGNOSES  OF  MENTAL  ILLNESS 

2.4655 

9.9 

425  ... 

19 

MED 

ACUTE  ADJUST  REACT  &  DISTURBANCES  OF  PSYCHOSOCIAL 
DYSFUNCTION. 

.6861 

3.2 

426  ... 

19 

MED 

DEPRESSIVE  NEUROSES . 

.5648 

3.7 

5  2 

427  ... 

19 

MED 

NEUROSES  EXCEPT  DEPRESSIVE  . 

.5805 

3.6 

5.3 

428  ... 

19 

MED 

DISORDERS  OF  PERSONALITY  &  IMPULSE  CONTROL . 

.6946 

4.9 

7.6 

429  ... 

19 

MED 

ORGANIC  DISTURBANCES  &  MENTAL  RETARDATION . 

.8713 

5.4 

7.9 

430  ... 

19 

MED 

PSYCHOSES . 

.8101 

6.5 

9.1 

431  ... 

19 

MED 

CHILDHOOD  MENTAL  DISORDERS  . 

*  .8425 

5.5 

8.9 

432  ... 

19 

MED 

OTHER  MENTAL  DISORDER  DIAGNOSES  . 

.7654 

3.7 

5.8 

433  ... 

20 

ALCOHOL/DRUG  ABUSE  OR  DEPENDENCE.  LEFT  AMA  . 

.3037 

2.4 

3.3 

434  ... 

20 

ALC/DRUG  ABUSE  OR  DEPEND,  DETOX  OR  OTH  SYMPT  TREAT  W 
CC 

ALC/DRUG  ABUSE  OR  DEPEND,  DETOX  OR  OTH  SYMPT  TREAT  W/ 
OCC. 

.6852 

4.0 

53 

435  ... 

20 

.3987 

3.6 

4.5 

436  ... 

20 

ALC/DRUG  DEPENDENCE  W  REHABILITATION  THERAPY . 

.8107 

11.5 

14.0 

437  ... 

438  ... 

20 

ALC/DRUG  DEPENDENCE,  COMBINED  REHAB  &  DETOX  THERAPY  .. 
NO  1  ONGER  VAI  ID . 

.7364 

.0000 

8.3 

.0 

9.9 

.0 

439  ... 

21 

SURG 

SKIN  GRAFTS  FOR  INJURIES  . 

1.6308 

5.4 

8.5 

440  ... 

21. 

SURG 

WOUND  DEBRIDEMENTS  FOR  INJURIES  . 

1.8261 

6.0 

9.5 

441  ... 

21 

SURG 

HAND  PROCEDURES  FOR  INJURIES  . 

.9319 

22 

3.5 

442  ... 

21 

SURG 

OTHER  O.R.  PROCEDURES  FOR  INJURIES  W  CC  . 

2.1794 

5.4 

8.3 

443  ... 

21 

SURG 

OTHER  O.R.  PROCEDURES  FOR  INJURIES  W/O  CC  . 

.9109 

2.5 

3.4 

444  ... 

21 

MED 

TRAUMATIC  INJURY  AGE  >17  W  CC  . 

.6988 

3.7 

4.8 

445  ... 

21 

MED 

TRAUMATIC  INJURY  AGE  >17  W/O  CC  . 

.4849 

2.6 

3.7 

446  ... 

21 

MED 

•TRAUMATIC  INJURY  AGE  0-17  . 

.2940 

2.4 

2.4 

447  ... 

21 

MED 

ALLERGIC  REACTIONS  AGE  >17  . 

.4932 

2.0 

2.6 

448  ... 

21 

MED 

ALLERGIC  REACTIONS  AGE  0-17  . 

.0952 

1.0 

1.0 

449  ... 

21 

MED 

POISONING  &  TOXIC  EFFECTS  OF  DRUGS  AGE  >17  W  CC  . 

.7859 

2.8 

4.0 

450  ... 

21 

MED 

POISONING  &  TOXIC  EFFECTS  OF  DRUGS  AGE  >17  W/O  CC  . 

.4416 

1.7 

2.3 

451  ... 

21 

MED 

•POISONING  &  TOXIC  EFFECTS  OF  DRUGS  AGE  0-17  . 

.2611 

2.1 

2.1 

452  ... 

21 

MED  • 

COMPLICATIONS  OF  TREATMENT  W  CC  . 

.9475 

3.7 

5.2 

453  ... 

21 

MED 

COMPLICATIONS  OF  TREATMENT  W/O  CC  . 

.4946 

2.3 

3.1 

454  ... 

21 

MED 

OTHER  INJURY,  POISONING  &  TOXIC  EFFECT  DIAG  W  CC . 

.9026 

3.3 

5.2 
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Table  5.— List  of  Diagnosis  Related  Groups  (DRGs),  Relative  Weighting  Factors,  Geometric  and  Arithmetic 

Mean  Length — Continued 


Relative 

weights 

Geometric 
mean  LOS 

Arithmetic 
mean  LOS 

455  ... 

21 

MED 

OTHER  INJURY,  POISONING  &  TOXIC  EFFECT  DIAG  W/O  CC  . 

.4431 

2.8 

456  ... 

22 

BURNS,  TRANSFERRED  TO  ANOTHER  ACUTE  CARE  FACILITY . 

1.7408 

7.3 

457  ... 

22 

MED 

EXTENSIVE  BURNS  W/O  O.R.  PROCEDURE  . 

1.5647 

4.9 

458  ... 

22 

SURG 

NON-EXTENSIVE  BURNS  W  SKIN  GRAFT  . 

3.5516 

11.1 

16.0 

459  ... 

22 

SURG 

NON-EXTENSIVE  BURNS  W  WOUND  DEBRIDEMENT  OR  OTHER 
O.R.  PROC. 

1.5555 

9.3 

460  ... 

22 

MED 

NON-EXTENSIVE  BURNS  W/O  O.R.  PROCEDURE  . 

.9464 

6.3 

461  ... 

23 

SURG 

O.R.  PROC  W  DIAGNOSES  OF  OTHER  CONTACT  W  HEALTH  SERV¬ 
ICES. 

1.0082 

2.5 

4.6 

462  ... 

23 

MED 

REHABILITATION  . . . 

1.3997 

10.5 

13.1 

463  ... 

23 

MED 

SIGNS  &  SYMPTOMS  W  CC  . . 1... . 

.6904 

3.6 

4.8 

464  ... 

23 

MED 

SIGNS  &  SYMPTOMS  W/O  CC . 

.4855 

2.7 

3.4 

465  ... 

23 

MED 

AFTERCARE  W  HISTORY  OF  MALIGNANCY  AS  SECONDARY  DIAG¬ 
NOSIS. 

.5882 

2.2 

3.8 

466  ... 

23 

MED 

AFTERCARE  W/O  HISTORY  OF  MALIGNANCY  AS  SECONDARY  DI¬ 
AGNOSIS. 

.6265 

2.6 

4.7 

467  ... 

23 

MED 

OTHER  FACTORS  INFLUENCING  HEALTH  STATUS . 

.4641 

2.3 

4.2 

468  ... 

469  ... 

470  ... 

EXTENSIVE  O.R.  PROCEDURE  UNRELATED  TO  PRINCIPAL  DIAG¬ 
NOSIS. 

"PRINCIPAL  DIAGNOSIS  INVALID  AS  DISCHARGE  DIAGNOSIS  . 

"UNGROUPABLE . 

3.6128 

.0000 

.0000 

9.9 

.0 

.0 

14.1 

.0 

.0 

471  ... 

SURG 

BILATERAL  OR  MULTIPLE  MAJOR  JOINT  PROCS  OF  LOWER  EX¬ 
TREMITY. 

3.4694 

5.8 

6.7 

472  ... 

22 

SURG 

EXTENSIVE  BURNS  W  O.R.  PROCEDURE . 

10.2511 

11.7 

23.9 

473  ... 

474  .. 

17 

ACUTE  LEUKEMIA  W/O  MAJOR  O.R.  PROCEDURE  AGE  >17 . 

NO  1  ONOFR  VAI  in  . ' . . . 

3.4633 

0000 

7.9 

.0 

13.6 

.0 

475  ... 

04 

MED 

RESPIRATORY  SYSTEM  DIAGNOSIS  WITH  VENTILATOR  SUPPORT 

3.7349 

8.2 

11.6 

476  ... 

SURG 

PROSTATIC  O.R.  PROCEDURE  UNRELATED  TO  PRINCIPAL  DIAG¬ 
NOSIS. 

2.2284 

9.5 

12.6 

477  ... 

SURG 

NON-EXTENSIVE  O.R.  PROCEDURE  UNRELATED  TO  PRINCIPAL  DI¬ 
AGNOSIS. 

1.7434 

5.5 

8.6 

478  ... 

SURG 

OTHER  VASCULAR  PROCEDURES  W  CC  . 

2.3179 

5.2 

7.7 

479  ... 

05 

SURG 

OTHER  VASCULAR  PROCEDURES  W/O  CC  . 

1.4148 

3.2 

4.2 

480  ... 

SURG 

LIVER  TRANSPLANT . 

10.6265 

18.7 

24.2 

481  ... 

■■ME 

SURG 

BONE  MARROW  TRANSPLANT  . 

11.1194 

26.3 

29.9 

482  ... 

■u 

SURG 

TRACHEOSTOMY  FOR  FACE,  MOUTH  &  NECK  DIAGNOSES  . 

3.5738 

10.5 

13.5 

483  ... 

_ 

SURG 

TRACHEOSTOMY  EXCEPT  FOR  FACE.  MOUTH  &  NECK  DIAGNOSES 

15.9340 

33.7 

43.3 

484  ... 

24 

SURG 

CRANIOTOMY  FOR  MULTIPLE  SIGNIFICANT  TRAUMA . 

5.7304 

10.6 

15.3 

485  ... 

24 

SURG 

LIMB  REATTACHMENT,  HIP  AND  FEMUR  PROC  FOR  MULTIPLE  SIG¬ 
NIFICANT  TR. 

3.0798 

8.2 

10.4 

486  ... 

24 

SURG 

OTHER  O.R.  PROCEDURES  FOR  MULTIPLE  SIGNIFICANT  TRAUMA 

8.8 

13.4 

487  ... 

24 

MED 

OTHER  MULTIPLE  SIGNIFICANT  TRAUMA  . 

5.9 

8.3 

488  ... 

25 

SURG 

HIV  W  EXTENSIVE  O.R.  PROCEDURE  . .1 . 

4.4739 

12.0 

17.8 

489  ... 

25 

MED 

HIV  W  MAJOR  RELATED  CONDITION  . 

1.7916 

6.7 

9.8 

490  ... 

25 

MED 

HIV  W  OR  W/O  OTHER  RELATED  CONDITION . 

.9930 

4.2 

6.0 

491  ... 

08 

SURG 

MAJOR  JOINT  &  LIMB  REATTACHMENT  PROCEDURES  OF  UPPER 
EXTREMITY. 

1.6585 

3.3 

3.9 

492  ... 

17 

MED 

CHEMOTHERAPY  W  ACUTE  LEUKEMIA  AS  SECONDARY  DIAG¬ 
NOSIS. 

4.6072 

11.8 

17.9 

493  ... 

07 

SURG 

LAPAROSCOPIC  CHOLECYSTECTOMY  W/O  C.D.E.  W  CC  . 

1.7593 

4.1 

5.7 

494  „. 

07 

SURG 

LAPAROSCOPIC  CHOLECYSTECTOMY  W/O  C.D.E.  W/O  CC  . 

.9434 

1.8 

2.4 

495  ... 

SURG 

LUNG  TRANSPLANT  . 

9.0199 

14.4 

496  ... 

08 

SURG 

COMBINED  ANTERIOR/POSTERIOR  SPINAL  FUSION  . 

5.4752 

9.2 

497  ... 

08 

SURG 

SPINAL  FUSION  W  CC  . 

2.7641 

498  „. 

08 

SURG 

SPINAL  FUSION  W/O  CC . 

1.6140 

3.1 

499  „. 

08 

SURG 

BACK  &  NECK  PROCS  EXCEPT  SPINAL  FUSION  W  CC  . 

1.4825 

4.1 

500  ... 

08 

SURG 

BACK  &  NECK  PROCS  EXCEPT  SPINAL  FUSION  W/O  CC  . 

.9704 

3.1 

501  ... 

08 

SURG 

KNEE  PROC  W  PRINCIPAL  DIAGNOSIS  OF  INFECTION  W  CC  . 

2.3780 

8.1 

10.4 

SURG 

KNEE  PROC  W  PRINCIPAL  DIAGNOSIS  OF  INFECTION  W/O  CC  . 

1.4616 

4.1 

5.3 

iKJ 

SURG 

KNEE  PROCEDURES  W/O  PRINCIPAL  DIAGNOSIS  OF  INFECTION  .... 

.9891 

2.7 

3.4 

‘Medicare  data  have  been  supplemented  by  data  from  19  states  for  low  volume  DRGs. 

"DRGS  469  and  470  contain  cases  which  could  not  be  assigned  to  valid  DRGs. 

Note:  Geometric  mean  is  used  only  to  determine  payment  for  transfer  cases. 

Note:  Arithmetic  mean  is  used  only  to  determine  payment  for  outlier  cases. 

Note:  Relative  weights  are  based  on  Medicare  patient  data  and  may  not  be  appropriate  for  other  patients. 
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Table  6A New  Diagnosis  Codes 


Diagnosis 

code 

Description 

CC 

MDC 

DRG 

007.4 

Other  protozoal  intestinal  diseases,  cryptosporidiosis  . 

N 

6 

182,  183,  184 

031.2 

Disease  due  to  disseminated  mycobacterium  avium-intracellulare  com- 

N 

18 

423 

plex  (DMAC).  -  ' 

25 

489' 

038.10 

Staphylococcal  septicemia,  unspecified  . 

Y 

15 

387,  389 2 

* 

18 

416,417 

25 

489' 

038.11 

Staphylococcus  aureus  septicemia  . 

Y 

15 

387,  389 2 

18 

416, 417 

25 

489' 

038.19 

Other  staphylococcal  septicemia . . . 

Y 

15 

387,  389 2 

18 

416,417 

25 

489' 

275.40 

Unspecified  disorder  of  calcium  metabolism  . 

N 

10 

296,  297,  298 

275.41 

Hypocalcemia . 

N 

10 

296,  297,  298 

275.42 

Hypercalcemia  . 

N 

10 

296,  297,  298 

275.49 

Other  disorder  of  calcium  metabolism . 

N 

10 

296,  297,  298 

4380 

Late  effect  of  cerebrovascular  disease,  cognitive  deficits . . . 

N 

1 

12 

438.10 

Late  effect  of  cerebrovascular  disease,  speech  and  language  deficits, 

N 

1 

12 

unspecified.. 

438.11 

Late  effect  of  cerebrovascular  disease,  speech  and  language  deficits, 

N 

1 

12 

aphasia. 

438.12 

Late  effect  of  cerebrovascular  disease,  speech  and  language  deficits, 

N 

1 

12 

dysphasia. 

438.19 

Late  effect  of  cerebrovascular  disease,  other  speech  and  language  defi- 

N 

1 

12 

cits. 

438.20 

Late  effect  of  cerebrovascular  disease,  hemiplegia  affecting  unspecified 

N 

1 

12 

side. 

438.21 

Late  effect  of  cerebrovascular  disease,  hemiplegia  affecting  dominant 

N 

•  1 

12 

side. 

438.22 

Late  effect  of  cerebrovascular  disease,  hemiplegia  affecting  nondomi- 

N 

1 

12 

nant  side. 

f 

438.30 

Late  effect  of  cerebrovascular  disease,  monoplegia  of  upper  limb  affect- 

N 

1 

12 

ing  unspecified  side. 

438.31 

Late  effect  of  cerebrovascular  disease,  monoplegia  of  upper  limb  affect- 

N 

1 

12 

ing  dominant  side. 

438.32 

Late  effect  of  cerebrovascular  disease,  monoplegia  of  upper  limb  affect- 

N 

1 

12 

ing  nondominant  side. 

438.40 

Late  effect  of  cerebrovascular  disease,  monoplegia  of  lower  limb  affect- 

N 

1 

12 

ing  unspecified  side. 

438.41 

Late  effect  of  cerebrovascular  disease,  monoplegia  of  lower  limb  affect- 

N 

1 

12 

ing  dominant  side. 

438.42 

Late  effect  of  cerebrovascular  disease,  monoplegia  of  lower  limb  affect- 

N 

1 

12 

ing  nondominant  side. 

- 

438.50 

Late  effect  of  cerebrovascular  disease,  other  paralytic  syndrome  affect- 

N 

1 

12 

ing  unspecified  side. 

438.51 

Late  effect  of  cerebrovascular  disease,  other  paralytic  syndrome  affect- 

N 

1 

12 

ing  dominant  side. 

**  ' 

438.52 

Late  effect  of  cerebrovascular  disease,  other  paralytic  syndrome  affect- 

N 

1 

12 

ing  nondominant  side. 

438.81 

Other  late  effect  of  cerebrovascular  disease,  apraxia . 

N 

1 

12 

438.82 

Other  late  effect  of  cerebrovascular  disease,  dysphagia  . 

N 

1 

12 

438.89 

Other  late  effects  of  cerebrovascular  disease . . . 

N 

1 

12 

438.9 

Unspecified  late  effects  of  cerebrovascular  disease  . 

N 

1 

12 

458.8 

Other  specified  hypotension  . . . . . 

N 

5 

144,  145 

121s 

474.00 

Chronic  tonsillitis . 

N 

pre 

482 

3 

68,  69,  70 

474.01 

Chronic  adenoiditis  . 

N 

pre 

482 

3 

68,  69,  70 

474.02 

Chronic  tonsillitis  and  adenoiditis  . 

N 

pre 

482 

3 

68,  69,  70 

482.84 

Legionnaires’  disease  . . . 

Y 

4 

79,  80,  81 

518.6 

Allergic  bronchopulmonary  aspergillosis  . 

Y 

4 

92,  93 

655.70 

Decreased  fetal  movements  unspecified  as  to  episode  of  care  or  not  ap- 

N 

14 

469 

plicable. 

655.71 

Decreased  fetal  movements  delivered,  with  or  without  mention  of 

N 

14 

370,  371,  372,  373,  374, 

antepartum  condition. 

375 

655.73 

Decreased  fetal  movements  antepartum  condition  or  complication  . . 

N 

14 

383,384 

686.00 

Other  local  infection  of  skin  and  subcutaneous  tissue,  pyoderma,  un- 

N 

9 

277,  278,  279 

specified. 
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Description 

CC 

MDC 

DRG 

686.01 

Other  local  infection  of  skin  and  subcutaneous  tissue,  pyoderma 
gangrenosum. 

N 

9 

277,  278,  279 

686.09 

Other  local  infection  of  skin  and  subcutaneous  tissue,  other  pyoderma  ... 

N 

9 

277,  278,  279 

756.70 

Congenital  anomaly  of  abdominal  wall,  unspecified  . . . 

N 

6 

188,  189,  190 

756.71 

Congenital  anomaly  of  abdominal  wall,  prune  belly  syndrome . 

N 

6 

188,  189,  190 

756.79 

Other  congenital  anomalies  of  abdominal  wall . 

N 

6 

188,  189,  190 

780.31 

Febrile  convulsions  . 

Y 

24,  25,  26 

387,  389 2 

780.39 

Other  convulsions  . 

Y 

24,  25,  26 

387,  389  2 

790.94 

Other  nonspecific  findings  on  examination  of  blood,  euthyroid  sick  syn¬ 
drome. 

N 

463,  464 

796.5 

Abnormal  findings  on  antenatal  screening  . 

N 

383,  384 

959.01 

Head  injury,  unspecified  . 

N 

BE 

482 

444,  445,  446 
significant  trauma  list 

959.09 

Injury  of  face  and  neck  . 

N 

- V  4  . 

482 

444,  445,  446 
significant  trauma  list 

V02.60 

Viral  hepatitis  carrier,  unspecified . 

N 

7 

205,  206 

V02.61 

Hepatitis  B  carrier  . 

N 

7 

205,  206 

V02.62 

Hepatitis  C  carrier . 

N 

7 

205,  206 

V02.69 

Other  viral  hepatitis  carrier  . _ _ _ 

N 

7 

205,206 

V12.40 

Personal  history  of  unspecified  disorder  of  nervous  system  and  sense 
organs. 

N 

23 

467 

V12.41 

Personal  history  of  benign  neoplasm  of  the  brain . 

N 

23 

467 

V12.49 

Personal  history  of  other  disorder  of  nervous  system  and  sense  organs 

N 

23 

467 

V16.40 

Family  history  of  malignant  neoplasm  of  genital  organ,  unspecified  . 

N 

23 

467 

V16.41 

Family  history  of  malignant  neoplasm  of  ovary . 

N 

23 

467 

V16.42 

Family  history  of  malignant  neoplasm  of  prostate . 

N 

23 

467 

VI  6.43 

Family  history  of  malignant  neoplasm  of  testis  . 

N 

23 

467 

V16.49 

Family  history  of  other  malignant  neoplasm . 

N 

23 

467 

V28.6 

Antenatal  screening  for  streptococcus  B . 

N 

23 

467 

V42.81 

Organ  or  tissue  replaced  by  transplant,  bone  marrow . 

16 

398,  399 

V42.82 

Organ  or  tissue  replaced  by  transplant,  peripheral  stem  cells . 

16 

398,  399 

V42.83 

Organ  or  tissue  replaced  by  transplant,  pancreas  . 

7 

467 

V42.89 

Other  organ  or  tissue  replaced  by  transplant . 

23 

467 

V45.61 

Cataract  extraction  status  . . 

N 

23 

467 

V45.69 

Other  states  following  surgery  of  eye  and  adnexa . 

N 

23 

467 

V45.71 

Acquired  absence  of  breast . 

N 

23 

467 

V45.72 

Acquired  absence  of  intestine  (large  (small)  . 

N 

23 

467 

V45.73 

Acquired  absence  of  kidney  . . .>.... 

N 

23 

467 

V53.01 

Fitting  and  adjustment  of  cerebral  ventricular  (communicating)  shunt  . 

N 

23 

467 

V53.02 

Fitting  and  adjustment  of  neuropacemaker  (brain)  (peripheral 
nerve)(Spinal  cord). 

N 

23 

467 

V53.09 

Fitting  and  adjustment  of  other  devices  related  to  nervous  system  and 
special  senses. 

N 

23 

467 

V64.4 

Laparoscopic  surgical  procedure  converted  to  open  procedure  . 

N 

23 

467 

V76.10 

Screening  for  malignant  neoplasm,  breast  screening,  unspecified . 

N 

23 

467 

V76.11 

Screening  mammogram  for  high-risk  patient,  malignant  neoplasm  of 
breast. 

N 

23 

467 

V76.12 

Other  screening  mammogram  for  malignant  neoplasm  of  breast . 

N 

23 

467 

V76.19 

Other  screening  breast  examination  for  malignant  neoplasm . 

N 

23 

467 

1  HIV  major  related  condition  in  this  DRG. 

2  Classified  as  a  “major  problem”  in  these  DRGs. 

3  Classified  as  a  “major  complication”  in  this  DRG. 


Table  6B— New  Procedure  Codes 


Procedure 

code 

Description 

OR 

MDC 

DRG 

37.35 

Partial  ventriculectomy . 

5 

108 

41.05 

Allogeneic  hematopoietic  stem  cell  transplant  . 

pre 

481 

41.06 

Cord  blood  stem  cell  transplant . 

m 

pre 

481 
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Table  6C.— Invalid  Diagnosis  Codes 


Diagnosis 

code 

Description 

CC 

MDC 

DRG 

038.1 

Staphylococcal  septicemia . 

Y 

15 

387  389' 

18 

416’  417 

25 

489 2 

275.4 

Disorders  of  calcium  metabolism . 

N 

10 

296,  297,  298 

438 

Late  effects  of  cerebrovascular  disease . . . . . . 

N 

1 

12 

474.0 

Chronic  tonsillitis  and  adenoiditis  . 

N 

pre 

482 

3 

68,  69,  70 

686.0 

Other  local  infections  of  skin  and  subcutaneous  tissue,  pyoderma . 

N 

9 

277,  278,  279 

756.7 

Other  congenital  anomalies  of  abdominal  wall . 

N 

6 

188,  189,  190 

780.3 

Convulsions . 

Y 

1 

24,  25,  26 

15 

387,  389 ' 

959.0 

Injury,  other  and  unspecified  of  head,  face,  and  neck . . 

N 

pre 

482 

21 

444,  445,  446 

24 

significant  trauma  list 

V02.6 

Carrier  or  suspected  carrier  of  viral  hepatitis  . 

N 

205,  206 

V12.4 

Personal  history  of  disorders  of  nervous  system  and  sense  organs  . 

N 

467 

V16.4 

Family  history  of  malignant  neoplasm  of  genital  organs . 

N 

467 

V42.8 

Unspecified  organ  or  tissue  replaced  by  transplant . 

Y 

205,  206 

V45.6 

Other  postsurgical  state  following  surgery  of  eye  and  adnexa  . 

N 

467 

V53.0 

Fitting  and  adjustment  of  devices  related  to  nervous  system  and  special 

N 

467 

senses. 

V76.1 

Special  screening  for  malignant  neoplasm  of  the  breast  . 

N 

467 

1  Classified  as  a  “major  problem”  in  these  DRGs. 

2  HIV  major  related  condition  in  this  DRG. 


Table  6D— Revised  Diagnosis  Code  Titles 


Diagnosis 

code 

Description 

CC 

MDC 

DRG 

041.04 

Streptococcus  infection  in  conditions  classified  elsewhere  and  of  unspec¬ 
ified  site,  Group  D  [Enterococcus]. 

N 

I 

423 

474.0 

Chronic  tonsillitis  and  adenoiditis  . 

N 

68,  69,  70 

482 

444,  445,  446 
significant  trauma  list 

959.0 

Injury,  other  and  unspecified  of  head,  face,  and  neck . 

N 

pre 

21 

24 
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and  the  revisions  to  the  CC  Exclusions  List  are  provided  in  an  indented  column  immediately  following  the  affected  principal  diagnosis. 


*0031 

48284 

48284 

48284 

01176 

01354 

01643 

01771 

03810 

*01140 

*01186 

*01795 

01180 

01355 

01644 

01772 

03811 

48284 

48284 

48284 

01181 

01356 

01645 

01773 

03819 

*01141 

*01190 

*01796 

01182 

01360 

01646 

01774 

*0074 

48284 

48284 

48284 

01183 

01361 

01650 

01775 

00841 

*01142 

*01191 

*0202 

01184 

01362 

01651 

01776 

00842 

48284 

48284 

03810 

01185 

01363 

01652 

01780 

00843 

*01143 

*01192 

03811 

01186 

01364 

01653 

01781 

00644 

48284 

48284 

03819 

01190 

01365 

01654 

01782 

00845 

*01144 

*01193 

*0212 

01191 

01366 

01655 

01783 

00646 

48284 

48284 

48284 

01192 

01380 

01656 

01784 

00847 

*01145 

*01194 

*0310 

01193 

01381 

01660 

01785 

00849 

48284 

48284 

48284 

01194 

01382 

01661 

01786 

*01100 

*01146 

*01195 

*0312 

01195 

01383 

01662 

01790 

48284 

48284 

48284 

01100 

01196 

01384 

01663 

01791 

*01101 

*01150 

*01196 

01101 

01200 

01385 

01664 

01792 

48284 

48284 

48284 

01102 

01201 

01386 

01665 

01793 

*01102 

*01151 

*01200 

01103 

01202 

01390 

01666 

01794 

48284 

48284 

48284 

01104 

01203 

01391 

01670 

01795 

*01103 

*01152 

*01201 

01105 

01204 

01392 

01671 

01796 

48284 

48284 

48284 

01106 

01205 

01393 

01672 

01800 

*01104 

*01153 

*01202 

OHIO 

01206 

01394 

01673 

01801 

48284 

48284 

48284 

01111 

01210 

01395 

01674 

01802 

*01105 

*01154 

*01203 

01112 

01211 

01396 

01675 

01803 

48284 

48284 

48284 

01113 

01212 

01400 

01676 

01804 

*01106 

*01155 

*01204 

01114 

01213 

01401 

01690 

01805 

48284 

48284 

48284 

01115 

01214 

,  01402 

01691 

01806 

*01110 

*01156 

*01205 

01116 

01215 

01403 

01692 

01880 

48284 

48284 

48284 

01120 

01216 

01404 

01693 

01881 

*01111 

*01160 

*01206 

01121 

01300 

01405 

01694 

01882 

48284 

48284 

48284 

01122 

01301 

01406 

01695 

01883 

*01112 

*01161 

*01210 

01123 

01302 

01480 

01696 

01884 

48284 

48284 

48284 

01124 

01303 

01482 

01720 

01885 

*01113 

*01162 

*01211 

01125 

01304 

01483 

01721 

01886 

48284 

48284 

48284 

01126 

01305 

01484 

01722 

01890 

*01114 

*01163 

*01212 

01130 

01306 

01485 

01723 

01891 

48284 

48284 

48284 

01131 

01310 

01486 

01724 

01892 

*01115 

*01164 

*01213 

01132 

01311 

01600 

01725 

01893 

48284 

48284 

48284 

01133 

01312 

01601 

01726 

01894 

*01116 

*01165 

*01214 

01134 

01313- 

01602 

01730 

01895 

48284 

48284 

48284 

01135 

01314 

01603 

01731 

01896 

*01120 

*01166 

*01215 

01136 

01315 

01604 

01732 

0310 

48284 

48284 

48284 

01140 

01316 

01605 

01733 

*0362 

*01121 

*01170 

*01216 

01141 

01320 

01606 

01734 

03810 

48284 

48284 

48284 

01142 

01321 

01610 

01735 

03811 

*01122 

*01171 

*01280 

01143 

01322 

01611 

01736 

03819 

48284 

48284 

48284 

01144 

01323 

01612 

01740 

*0380 

*01123 

*01172 

*01281 

01145 

01324 

01613 

01741 

03810 

48284 

48284 

48284 

01146 

01325 

01614 

01742 

03811 

*01124 

*01173 

*01282 

01150 

01326 

01615 

01743 

03819 

48284 

48284 

48284 

01151 

01330 

01616 

01744 

*03810 

*01125 

*01174 

*01283 

01152 

01331 

01620 

01745 

0362 

48284 

48284 

48284 

01153 

01332 

01621 

01746 

0380 

*01126 

*01175 

*01284 

01154 

01333 

01622 

01750 

03810 

48284 

48284 

48284 

01155 

01334 

01623 

01751 

03811 

*01130 

*01176 

*01285 

01156 

01335 

01624 

01752 

03819 

48284 

48284 

48284 

01160 

01336 

01625 

01753 

0382 

*01131 

*01180 

*01286 

01161 

01340 

01626 

01754 

0383 

48284 

48284 

48284 

01162 

01341 

01630 

01755 

03840 

*01132 

*01181 

•  *01790 

01163 

01342 

01631 

01756 

03841 

48284 

48284 

48284 

01164 

01343 

01632 

01760 

03842 

*01133 

*01182 

*01791 

01165 

01344 

01633 

01761 

03843 

48284 

48284 

48284 

01170 

01345 

01634 

01762 

03844 

*01134 

*01183 

*01792 

01171 

01346 

01635 

01763 

03849 

48284 

48284 

48284 

01172 

01350 

01636 

01764 

0388 

*01135 

*01184 

*01793 

01173 

01351 

01640 

01765 

0389 

48284 

48284 

48284 

01174 

01352 

01641 

01766 

0545 

*01136 

*01185 

*01794 

01175 

01353 

01642 

01770 

*03811 
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0362 

*0391 

03819 

*34550 

48284 

01196 

*4838 

48284 

0380 

48284 

*04182 

78031 

*48283 

01200 

48284 

*5078 

03810 

*04089 

03810 

78039 

48284 

01201 

*4841 

48284 

03811 

03810 

03811 

*34551 

*48284 

01202 

48284 

*5080 

03819 

03811 

03819 

78031 

01100 

01203 

*4843 

48284 

0382 

03819 

*04183 

78039 

01101 

01204 

48284 

*5081 

0383 

*04100 

03810 

*34560 

01102 

01205 

*4845 

48284 

03840 

03810 

03811 

78031 

01103 

01206 

48284 

*5088 

03841 

03811 

03819 

78039 

01104 

01210 

*4846 

48284 

03842 

03819 

*04184 

*34561 

01105 

01211 

48284 

*5089 

03843 

*04101 

03810 

78031 

01106 

01212 

*4847 

48284 

03844 

03810 

03811 

78039 

OHIO 

01213 

48284 

*5171 

03849 

03811 

03819 

*34570 

01111 

01214 

*4848 

48284 

0388 

03819 

*04185 

78031 

01112 

01215 

48284 

*5178 

0389 

*04102 

03810 

78039 

01113 

01216 

*485 

48284 

0545 

03810 

03811 

*34571 

01114 

0310 

48284 

*5186 

*03819 

03811 

03819 

78031 

01115 

11505 

*486 

5186 

0362 

03819 

*04186 

78039 

01116 

11515 

48284 

*51889 

0380 

*04103 

03810 

*34580 

01120 

1304 

*4870 

48284 

03810 

03810 

03811 

78031 

01121 

1363 

48284 

*5198 

03811 

03811 

03819 

78039 

01122 

481 

*4871 

48284 

03819 

03819 

*04189 

*34581 

01123 

4820 

48284 

5186 

0382 

*04104 

03810 

78031 

01124 

4821 

*494 

*5199 

0383 

03810 

03811 

78039 

01125 

4822 

48284 

48284 

03840 

03811 

03819 

*34590 

01126 

48230 

*4950 

5186 

03841 

03819 

*0419 

78031 

01130 

48231 

48284 

*5990 

03842 

*04105 

03810 

78039 

01131 

48232 

*4951 

99664 

03843 

03810 

03811 

*34591 

01132 

48239 

48284 

*65570 

03844 

03811 

03819 

78031 

01133 

4824 

*4952 

66500 

03849 

03819 

*0545 

78039 

01134 

48281 

48284 

66501 

0388 

*04109 

03810 

*3488 

01135 

48282 

*4953 

66503 

0389 

03810 

03811 

78031 

01136 

48283 

48284 

66510 

0545 

03811 

03819 

78039 

01140 

48284 

*4954 

66511 

*0382 

03819 

*11505 

*3489 

01141 

48289 

48284 

*65571 

03810 

*04110 

48284 

78031 

01142 

4829 

*4955 

66500 

03811 

03810 

*11515 

78039 

01143 

4830 

.  48284 

66501 

03819 

03811 

48284 

*34989 

01144 

4831 

*4956 

66503 

*0383 

03819 

*11595 

78031 

01145 

4838 

48284 

66510 

03810 

*04111 

48284 

78039 

01146 

4841 

*4957 

66511 

03811 

03810 

*1221 

*3499 

01150 

4843 

48284 

*65573 

03819 

03811 

48284 

78031 

01151 

4845 

*4958 

66500 

*03840 

03819 

*1304 

78039 

01152 

4846 

48284 

66501 

03810 

*04119 

48284 

*4800 

01153 

4847 

*4959 

66503 

03811 

03810 

*1363 

48284 

01154 

4848 

48284 

66510 

03819 

03811 

48284 

*4801 

01155 

485 

*496 

66511 

*03841 

03819 

*1398 

48284 

01156 

486 

48284 

*68600 

03810 

*0412 

03810 

*4802 

01160 

4870 

*500 

6800 

03811 

03810 

03811 

48284 

01161 

4950 

48284 

6801 

03819 

03811 

03819 

*4808 

01162 

4951 

*501 

6802 

*03842 

03819 

*34500 

48284 

01163 

4952 

48284 

6803 

03810 

*0413 

78031 

*4809 

01164 

4953 

*502 

6804 

03811 

03810 

78039 

48284 

01165 

4954 

48284 

6805 

03819 

03811 

*34501 

*481 

01166 

4955 

*503 

6806 

*03843 

03819 

78031 

48284 

01170 

4956 

48284 

6807 

03810 

*0414 

78039 

*4820 

01171 

4957 

*504 

6808 

03811 

03810 

*34510 

48284 

01172 

4958 

48284 

6809 

03819 

03811 

78031 

*4821 

01173 

4959 

*505 

6820 

*03844 

03819 

78039 

48284 

01174 

5060 

48284 

6821 

03810 

*0415 

*34511 

*4822 

01175 

5061 

*5060 

6822 

03811 

03810 

78031 

48284 

01176 

5070 

48284 

6823 

03819 

03811 

78039 

*48230 

01180 

5071 

*5061 

6825 

*03849 

03819 

*3452 

48284 

01181 

5078 

48284 

6826 

03810 

*0416 

78031 

*48231 

01182 

5080 

*5062 

6827 

03811 

03810 

78039 

48284 

01183 

5081 

48284 

6828 

03819 

03811 

*3453 

*48232 

01184 

5171 

*5063 

6829 

*0388 

03819 

78031 

48284 

01185 

*48289 

48284 

684 

03810 

*0417 

78039 

*48239 

01186 

48284 

*5064 

*68601 

03811 

03810 

*34540 

48284 

01190 

*4829 

48284 

6800 

03819 

03811 

78031 

*4824 

01191 

48284 

*5069 

6801 

*0389 

03819 

78039 

48284 

01192 

*4830 

48284 

6802 

03810 

*04181 

*34541 

*48281 

01193 

48284 

*5070 

6803 

03811 

03810 

78031 

48284 

01194 

*4831 

48284 

6804 

03819 

03811 

78039 

*48282 

01195 

48284 

*5071 

6805 
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6806 

80019 

80110 

80220 

80359 

80450 

85132 

85223 

6807 

80020 

80111 

80221 

80360 

80451 

85133 

85224 

6808 

80021 

80112 

80222 

80361 

80452 

85134 

85225 

6809 

80022 

80113 

80223 

80362 

80453 

85135 

85226 

6820 

80023 

80114 

80224 

80363 

80454 

85136 

85229 

6821 

80024 

80115 

80225 

80364 

80455 

85139 

85230 

6822 

80025 

80116 

80226 

80365 

80456 

85140 

85231 

6823 

80026 

80119 

80227 

80366 

80459 

85141 

85232 

6825 

80029 

80120 

80228 

80369 

80460 

85142 

85233 

6826 

80030 

80121 

80229 

80370 

80461 

85143 

85234 

6827 

80031 

80122 

80230 

80371 

80462 

85144 

85235 

6828 

80032 

80123 

80231 

80372 

80463 

85145 

85236 

6829 

80033 

80124 

80232 

80373 

80464 

85146 

85239 

684 

80034 

80125 

80233 

80374 

80465 

85149 

85240 

*68609 

80035 

80126 

80234 

80375 

80466 

85150 

85241 

6800 

80036 

80129 

80235 

80376 

80469 

85151 

85242 

6801 

80039 

80130 

80236 

80379 

80470 

85152 

85243 

6802 

80040 

80131 

80237 

80380 

80471 

85153 

85244 

6803 

80041 

80132 

80238 

80381 

80472 

85154 

85245 

6804 

80042 

80133 

80239 

80382 

80473 

85155 

85246 

6805 

80043 

80134 

8024 

80383 

80474 

85156 

85249 

6806 

80044 

80135 

8025 

80384 

80475 

85159 

85250 

6807 

80045 

80136 

8026 

80385 

80476 

85160 

85251 

6808 

80046 

80139 

8027 

80386 

80479 

85161 

85252 

6809 

80049 

80140 

8028 

80389 

80480 

85162 

85253 

6820 

80050 

80141 

8029 

80390 

80481 

85163 

85254 

6821 

80051 

80142 

80300 

80391 

80482 

85164 

85255 

6822 

80052 

80143 

80301 

80392 

80483 

85165 

85256 

6823 

80053 

80144 

80302 

80393 

80484 

85166 

85259 

6825 

80054 

80145 

80303 

80394 

80485 

85169 

85300 

6826 

80055 

80146 

80304 

80395 

80486 

85170 

85301 

6827 

80056 

80149 

80305 

80396 

80489 

85171 

85302 

6828 

80059 

80150 

80306 

80399 

80490 

85172 

85303 

6829 

80060 

80151 

80309 

80400 

80491 

85173 

85304 

684 

80061 

80152 

80310 

80401 

80492 

85174 

85305 

*74861 

80062 

80153 

80311 

80402 

80493 

85175 

85306 

48284 

80063 

80154 

80312 

80403 

80494 

85176 

85309 

*7790 

80064 

80155 

80313 

80404 

80495 

85179 

85310 

78031 

80065 

80156 

80314 

80405 

80496 

85180 

85311 

78039 

80066 

80159 

80315 

80406 

80499 

85181 

85312 

*7791 

80069 

80160 

80316 

80409 

8500 

85182 

85313 

78031 

80070 

80161 

80319 

80410 

8501 

85183 

85314 

78039 

80071 

80162 

• 

80320 

80411 

8502 

85184 

85315 

*78031 

80072 

80163 

80321 

80412 

8503 

85185 

85316 

78031 

80073 

80164 

80322 

80413 

8504 

85186 

85319 

78039 

80074 

80165 

80323 

80414 

8505 

85189 

85400 

*78039 

80075 

80166 

80324 

80415 

8509 

85190 

85401 

78031 

80076 

80169 

80325 

80416 

85100 

85191 

85402 

78039 

80079 

80170 

80326 

80419 

85101 

85192 

85403 

*7809 

80080 

80171 

80329 

80420 

85102 

85193 

85404 

78031 

80081 

80172 

80330 

80421 

85103 

85194 

85405 

78039 

80082 

80173 

80331 

80422 

85104 

85195 

85406 

*79094 

80083 

80174 

80332 

80423 

85105 

85196 

85409 

7907 

80084 

80175 

80333 

80424 

85106 

85199 

85410 

*7998 

80085 

80176 

80334 

80425 

85109 

85200 

85411 

78031 

80086 

80179 

80335 

80426 

85110 

85201 

85412 

78039 

80089 

80180 

80336 

80429 

85111 

85202 

85413 

*95901 

80090 

80181 

80339 

80430 

85112 

85203 

85414 

80000 

80091 

80182 

80340 

80431 

85113 

85204 

85415 

80001 

80092 

80183 

80341 

80432 

85114 

85205 

85416 

80002 

80093 

80184 

80342 

80433 

85115 

85206 

85419 

80003 

80094 

80185 

80343 

80434 

85116 

85209 

9251 

80004 

80095 

80186 

80344 

80435 

85119 

85210 

9252 

80005 

80096 

80189 

80345 

80436 

85120 

85211 

*95909 

80006 

80099 

80190 

80346 

80439 

85121 

85212 

80000 

80009 

80100 

80191 

80349 

80440 

85122 

85213 

80001 

80010 

80101 

80192 

80350 

80441 

85123 

85214 

80002 

80011 

80102 

80193 

80351 

80442 

85124  “ 

85215 

80003 

80012 

80103 

80194 

80352 

80443 

85125 

85216 

80004 

80013 

80104 

80195 

80353 

80444 

85126 

85219 

80005 

80014 

80105 

80196 

80354 

80445 

85129 

85220 

80006 

80015 

80106 

80199 

80355 

80446 

85130 

85221 

80009 

80016 

80109 

8021 

80356 

80449 

85131 

85222 

80010 
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80011 

80102 

80193 

80351 

80442 

85124 

85215 

V4282 

80012 

80103 

80194 

80352 

80443 

85125 

85216 

V4283 

80013 

80104 

80195 

80353 

80444 

85126 

85219 

V4289 

80014 

80105 

80196 

80354 

80445 

85129 

85220 

*99685 

80015 

80106 

80199 

30355 

80446 

85130 

85221 

V4281 

80016 

80109 

8021 

80356 

80449 

85131 

85222 

*99686 

80019 

80110 

80220 

80359 

80450 

85132 

85223 

V4283 

80020 

80111 

80221 

80360 

80451 

85133 

85224 

*99689 

80021 

80112 

80222 

80361 

80452 

85134 

85225 

V4289 

80022 

80113 

80223 

80362 

80453 

85135 

85226 

*V090 

80023 

80114 

80224 

80363 

80454 

85136 

85229 

03810 

80024 

80115 

80225 

80364 

80455 

85139 

85230 

03811 

80025 

80116 

80226 

80365 

80456 

85140 

85231 

03819 

80026 

80119 

80227 

80366 

80459 

85141 

85232 

*V091 

80029 

80120 

80228 

80369 

80460 

85142 

85233 

03810 

80030 

80121 

80229 

80370 

80461 

85143 

85234 

03811 

80031 

80122 

80230 

80371 

80462 

85144 

85235 

03819 

80032 

80123 

80231 

80372 

80463 

85145 

85236 

*V092 

80033 

80124 

80232 

80373 

80464 

85146 

85239 

03810 

80034 

80125 

80233 

80374 

80465 

85149 

85240 

03811 

80035 

80126 

80234 

80375 

80466 

85150 

85241 

03819 

80036 

80129 

80235 

80376 

80469 

85151 

'  85242 

*V093 

80039 

80130 

80236 

80379 

80470 

85152 

85243 

03810 

80040 

80131 

80237 

80380 

80471 

85153 

85244 

03811 

80041 

80132 

80238 

80381 

80472 

85154 

85245 

03819 

80042 

80133 

80239 

80382 

80473 

85155 

85246 

*V094 

80043 

80134 

8024 

80383 

80474 

85156 

85249 

03810 

80044 

80135 

8025 

80384 

80475 

85159 

85250 

03811 

80045 

80136 

8026 

80385 

80476 

85160 

85251 

03819 

80046 

80139 

8027 

80386 

80479 

85161 

85252 

*V0950 

80049 

80140 

8028 

80389 

80480 

85162 

85253 

03810 

80050 

80141 

8029 

80390 

80481 

85163 

85254 

03811 

80051 

80142 

80300 

80391 

80482 

85164 

85255 

03819 

80052 

80143 

80301 

80392 

80483 

85165 

85256 

*V0951 

80053 

80144 

80302 

80393 

80484 

85166 

85259 

03810 

80054 

80145 

80303 

80394 

80485 

85169 

85300 

03811 

80055 

80146 

80304 

80395 

80486 

85170 

85301 

03819 

80056 

80149 

80305 

80396 

80489 

85171 

85302 

*V096 

80059 

80150 

80306 

80399 

80490 

85172 

85303 

03810 

80060 

80151 

80309 

80400 

80491 

85173 

85304 

03811 

80061 

80152 

80310 

80401 

80492 

85174 

85305 

03819 

80062 

80153 

80311 

80402 

80493 

85175 

85306 

*V0970 

80063 

80154 

80312 

80403 

80494 

85176 

85309 

03810 

80064 

80155 

80313 

80404 

80495 

85179 

85310 

03811 

80065 

80156 

80314 

80405 

80496 

85180 

85311 

03819 

80066 

80159 

80315 

80406 

80499 

85181 

85312 

*V0971 

80069 

80160 

80316 

80409 

8500 

85182 

85313 

03810 

80070 

80161 

80319 

80410 

8501 

85183 

85314 

03811 

80071 

80162 

80320 

80411 

8502 

85184 

85315 

03819 

80072 

80163 

80321 

80412 

8503 

85185 

85316 

'V0980 

80073 

80164 

80322 

80413 

8504 

85186 

85319 

03810 

80074 

80165 

80323 

80414 

8505 

85189 

85400 

03811 

80075 

80166 

80324 

80415 

8509 

85190 

85401 

03819 

80076 

80169 

80325 

80416 

85100 

85191 

85402 

*V0981 

80079 

80170 

80326 

80419 

85101 

85192 

85403 

03810 

80080 

80171 

80329 

80420 

85102 

85193 

85404 

03811 

80081 

80172 

80330 

80421 

85103 

85194 

85405 

03819 

80082 

80173 

80331 

80422 

85104 

85195 

85406 

•V0990 

80083 

80174 

80332 

80423 

85105 

85196 

85409 

03810 

80084 

80175 

80333 

80424 

85106 

85199 

85410 

03811 

80085 

80176 

80334 

80425 

85109 

85200 

85411 

03819 

80086 

80179 

80335 

80426 

85110 

85201 

85412 

•V0991 

80089 

80180 

80336 

80429 

85111 

85202 

85413 

03810 

80090 

80181 

80339 

80430 

85112 

85203 

85414 

03811 

80091 

80182 

80340 

80431 

85113 

85204 

85415 

03819 

80092 

80183 

80341 

80432 

85114 

85205 

85416 

•V4283 

80093 

80184 

80342 

80433 

85115 

85206 

85419 

V4283 

80094 

80185 

80343 

80434 

85116 

85209 

9251 

*V4289 

80095 

80186 

80344 

80435 

85119 

85210 

9252 

V420 

80096 

80189 

80345 

80436 

85120 

85211 

*99664 

V421 

80099 

80190 

80346 

80439 

85121 

85212 

5990 

V422 

80100 

80191 

80349 

80440 

85122 

85213 

*99680 

V426 

80101 

80192 

80350 

80441 

85123 

85214 

V4281 

V427 

_ 
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V4289 

*V429 

V4281 

V4282 

V4283 

V4289 


29999 
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CCs  that  are  deleted  from  the  list  are  in  Table  6G — Deletions  to  the  CC  Exclusions  List.  Each  of  the  principal  diagnoses  is  shown  with  an 
asterisk,  and  the  revisions  to  the  CC  Exclusions  List  are  provided  in  an  indented  column  immediately  following  the  affected  principal  diagnosis. 


'0031 

0381 

7803 

80039 

80123 

80226 

80360 

80444 

0381 

*0414 

*34989 

80040 

80124 

80227 

80361 

80445 

'0202 

0381 

7803 

80041 

80125 

80228 

80362 

80446 

0381 

*0415 

*3499 

80042 

80126 

80229 

80363 

80449 

*0362 

0381 

7803 

80043 

80129 

80230 

80364 

80450 

0381 

*0416 

*6860 

80044 

80130 

80231 

80365 

80451 

'0380 

0381 

.  6800 

80045 

80131 

80232 

80366 

80452 

0381 

*0417 

6801 

80046 

80132 

80233 

80369 

80453 

*0381 

0381 

6802 

80049 

80133 

80234 

80370 

80454 

0362 

*04181 

6803 

80050 

80134 

80235 

80371 

80455 

0380 

0381 

6804 

80051 

80135 

80236 

80372 

80456 

0381 

*04182 

6805 

80052 

80136 

80237 

80373 

80459 

0382 

0381 

6806 

80053 

80139 

80238 

80374 

80460 

0383 

*04183 

6807 

80054 

80140 

80239 

80375 

80461 

03840 

0381 

6808 

80055 

80141 

8024 

80376 

80462 

03841 

*04184 

6809 

80056 

80142 

8025 

80379 

80463 

03842 

0381 

6820 

80059 

80143 

8026 

80380 

80464 

03843 

*04185 

6821 

80060 

80144 

8027 

80881 

80465 

03844 

0381 

6822 

80061 

80145 

8028 

80382 

80466 

03849 

*04186 

6823 

80062 

80146 

8029 

80383 

80469 

0388 

0381 

6825 

80063 

80149 

80300 

80384 

80470 

0389 

*04189 

6826 

80064 

80150 

80301 

80385 

80471 

0545 

0381 

6827 

80065 

80151 

80302 

80386 

80472 

*0382 

*0419 

6828  . 

80066 

80152 

80303 

80389 

80473 

0381 

0381 

6829 

80069 

80153 

80304 

80390 

80474 

*0383 

*0545 

684 

80070 

80154 

80305 

80391 

80475 

0381 

0381 

*7790 

80071 

80155 

80306 

80392 

80476 

*03840 

*1398 

7803 

80072 

80156 

80309 

80393 

80479 

0381 

0381 

*7791 

80073 

80159 

80310 

80394 

80480 

*03841 

*34500 

7803 

80074 

80160 

80311 

80395 

80481 

0381 

7803 

*7803 

80075 

80161 

80312 

80396 

80482 

*03842 

•  *34501 

7803 

80076 

80162 

80313 

80399 

80483 

0381 

7803 

*7809 

80079 

80163 

80314 

80400 

80484 

*03843 

*34510 

7803 

80080 

80164 

80315 

80401 

80485 

0381 

7803 

*7998 

80081 

80165 

80316 

80402 

80486 

*03844 

*34511 

7803 

80082 

80166 

80319 

80403 

80489 

0381 

7803 

*9590 

80083 

80169 

80320 

80404 

80490 

*03849 

*3452 

80000 

80084 

80170 

80321 

80405 

80491 

0381 

7803 

80001 

80085 

80171 

80322 

80406 

80492 

*0388 

*3453 

80002 

80086 

80172 

80323 

80409 

80493 

0381 

7803 

80003 

80089 

80173 

80324 

80410 

80494 

*0389 

*34540 

80004 

80090 

80174 

80325 

80411 

80495 

0381 

7803 

80005 

80091 

80175 

80326 

80412  * 

80496 

*04089 

*34541 

80006 

80092 

80176 

80329 

80413 

80499 

0381 

7803 

80009 

80093 

80179 

80330 

80414 

8500 

*04100 

*34550 

80010 

80094 

80180 

80331 

80415 

8501 

0381 

7803 

80011 

80095 

80181 

80332 

80416 

8502 

*04101 

*34551 

80012 

80096 

80182 

80333 

80419 

8503 

0381 

7803 

80013 

80099 

80183 

80334 

80420 

8504 

*04102 

*34560 

80014 

80100 

80184 

80335 

80421 

8505 

0381 

7803 

80015 

80101 

80185 

80336 

80422 

8509 

*04103 

*34561 

80016 

80102 

80186 

80339 

80423 

85100 

0381 

7803 

80019 

80103 

80189 

80340 

80424 

85101 

*04104 

*34570 

80020 

80104 

80190 

80341 

80425 

85102 

0381 

7803 

80021 

80105 

80191 

80342 

80426 

85103 

*04105 

*34571 

80022 

80106 

80192 

80343 

80429 

85104 

0381 

7803 

80023 

80109 

80193 

80344 

80430 

85105 

*04109 

*34580 

80024 

80110 

80194 

80345 

80431 

85106 

0381 

7803 

80025 

80111 

80195 

80346 

80432 

85109 

*04110 

*34581 

80026 

80112 

80196 

80349 

80433 

85110 

0381 

7803 

80029 

80113 

80199 

80350 

80434 

85111 

*04111 

*34590 

80030 

80114 

8021 

80351 

80435 

85112 

0381 

7803 

80031 

80115 

80220 

80352 

80436 

85113 

*04119 

*34591 

80032 

80116 

80221 

80353 

80439 

85114 

0381 

7803 

80033 

80119 

80222 

80354 

80440 

85115 

*0412 

*3488 

80034 

80120 

80223 

80355 

80441 

85116 

0381 

7803 

80035 

80121 

80224 

80356 

80442 

85119 

*0413 

*3489 

80036 

80122 

80225 

80359 

80443 

85120 

30000 
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35121 

85212 

V428 

*, 

85122 

85213 

*99686 

1 

85123 

85214 

V428 

85124 

85215 

*99689 

85125 

85216 

V428 

85126 

85219 

*V090 

85129 

85220 

0381 

85130 

85221 

*V091 

85131 

85222 

0381 

85132 

85223 

*V092 

85133 

85224 

0381 

85134 

85225 

*V093 

85135 

85226 

0381 

85136 

85229 

*V094 

85139 

85230 

0381 

85140 

85231 

*V0950 

85141 

85232 

0381 

85142 

85233 

*V0951 

85143 

85234 

0381 

85144 

85235 

*V096 

85145 

85236 

0381 

85146 

85239 

*V0970 

85149 

85240 

0381 

85150 

85241 

*V0971 

85151 

85242 

0381 

85152 

85243 

*V0980 

85153 

85244 

0381 

85154 

85245 

•V0981 

85155 

85246 

0381 

85156 

85249 

*V0990 

85159 

85250 

0381 

85160 

85251 

*V0991 

85161 

85252 

0381 

85162 

85253 

*V428 

85163 

85254 

V420 

85164 

85255 

V421 

85165 

85256 

V422 

85166 

85259 

V426 

85169 

85300 

V427 

85170 

85301 

V428 

85171 

85302 

*V429 

85172 

85303 

V428 

85173 

85304 

85174 

85305 

* 

85175 

85306 

85176 

85309 

85179 

85310 

85180 

85311 

85181 

85312 

85182 

85313 

' 

85183 

85314 

85184 

85315 

85185 

85316 

85186 

85319 

85189 

85400 

85190 

85401 

85191 

85402 

85192 

85403 

85193 

85404 

85194 

85405 

85195 

85406 

85196 

85409 

85199 

85410 

85200 

85411 

85201 

85412 

85202 

85413 

85203 

85414 

85204 

85415 

85205 

85416 

85206 

85419 

85209 

9251 

85210 

9252 

85211 

*99680 

-  X 
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Table  7A— Medicare  Prospective  Payment  System;  Selected  Percentile  Lengths  of  Stay 

,  [FY96  MEDPAR  Update  12/96  Grouper  V14.0] 


DRG 

1  . 

Arithmetic 
mean  LOS 


10th 

percentile 


25th 

percentile 


50th 

percentile 


75th 

percentile 


90th 

percentile 


36587 

10.0378 

6771 

10.5860 

1 

1.0000 

6231 

8.4710 

102519 

3.9306 

417 

3.2590 

11911 

11.6376 

2088 

3.8410 

1712 

7.0596 

20092 

7.2703 

2933 

4.2636 

25964 

6.8386 

6323 

5.7745 

374831 

6.7444 

145009 

4.0646 

13995 

6.0974 

3084 

3.7036 

24039 

5.7935 

6542 

4.0880 

8163 

9.4084 

1177 

7.0935 

2887 

4.7645 

6025 

4.5610 

57698 

5.3362 

22091 

3.6103 

40 

5.2500 

3743 

5.5060 

12494 

6.3374 

3906 

3.7384 

1 

4.0000 

3008 

4.7822 

1389 

3.0756 

18440 

5.8049 

3698 

3.9227 

6706 

1.5406 

1756 

3.9169 

195 

2.7077 

2545 

2.0000 

2629 

3.4059 

5378 

1.9781 

110 

4.0182 

1461 

5.2005 

2340 

3.5949 

2995 

4.8417 

1173 

3.9599 

2364 

52563 

3268 

2.1068 

348 

2.8908 

89 

2.9213 

3071 

3.5988 

2 

1876 

2.9302 

*  729 

2.8299 

652 

3.9525 

1 

2.0000 

103 

3.1262 

3 

1.0000 

241 

4.5726 

3732 

4.6072 

3341 

6.6417 

29312 

3.1709 

6560 

3.4703 

492 

3.8049 

10175 

4.3277 

2943 

3.4709 

40 

3.3000 

128 

3.9297 

705 

3.4610 

6206 

4.6695 

4 

3,2500 
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Table  7A— Medicare  Prospective  Payment  System;  Selected  Percentile  Lengths  of  Stay— Continued 

[FY96  MEDPAR  Update  12/96  Grouper  V14.0] 


DRG 

Number 

discharges 

Arithmetic 
mean  LOS 

10th 

percentile 

25th 

percentile 

50th 

percentile 

75th 

percentile 

90th 

percentile 

75  . 

40909 

10.5411 

4 

5 

8 

13 

20 

76  . 

41015 

11.7119 

3 

6 

9 

14 

22 

77  1 _ _ 

2184 

5.1108 

1 

2 

4 

7 

10 

78  . 

30978 

*  7.6317 

3 

5 

7 

9 

13 

79  . 

237994 

8.6320 

3 

4 

7 

11 

16 

80  . 

8120 

6.0765 

2 

3 

5 

7 

11 

81  . 

20 

10.7000 

1 

6 

8 

11 

15 

82  . 

70673 

7.3185 

2 

3 

6 

9 

14 

83  . 

7304 

5.8976 

2 

3 

5 

7 

11 

84  . 

1473 

3.4725 

1 

2 

3 

4 

6 

85  . 

20682 

6.8707 

2 

3 

5 

9 

13 

86  . 

1372 

4.0532 

1 

2 

3 

5 

8 

87  . 

67342 

6.4329 

1 

3 

5 

8 

12 

88  . 

359001 

5.6528 

2 

3 

5 

7 

10 

89 . _ 

428753 

6.5589 

3 

4 

5 

8 

12 

90  . 

36813 

4.6811 

2 

3 

4 

6 

8 

91  . 

73 

5.2466 

2 

3 

4 

7 

9 

92  . 

13516 

6.6268 

2 

3 

5 

8 

12 

93  . 

1162 

4.6145 

1 

2 

4 

6 

8 

94  . . 

13665 

6.6447 

'  2 

3 

5 

8 

13 

95  . 

1418 

3.9810 

1 

2 

3 

5 

7 

96  . 

58911 

5.0549 

2 

3 

4 

6 

9 

97  . 

23971 

4.0015 

-1 

2 

3 

5 

7 

98  . 

28 

2.8214 

1 

1 

2 

3 

6 

99  . 

26524 

3.1691 

1 

1 

2 

4 

6 

100  . 

10188 

2.2330 

•  1 

1 

2 

3 

4 

101  . 

20391 

4.7223 

1 

2 

4 

6 

9 

102  . 

4493 

2.8952 

1 

1 

2 

4 

5 

103  . 

517 

47.0406 

9 

15 

32 

71 

104 

104  . 

26171 

13.3430 

5 

8 

11 

16 

24 

105  . 

22843 

10.1949 

5 

6 

8 

12 

18 

106  . 

106957 

11.0507 

6 

7 

9 

13 

18 

107  . 

68189 

8.3054 

5 

6 

7 

9 

13 

108  . 

7462 

12.0893 

4 

7 

10 

15 

23 

110  . 

63215 

10.0803 

3 

6 

8 

12 

19 

Ill  . .  _ 

5557 

6.1074 

2 

4 

6 

7 

9 

112  . 

218111 

4.2393 

1 

2 

3 

6 

8 

113  . 

47795 

13.1200 

4 

6 

9 

16 

26 

114  . 

9030 

8.8270 

2 

4 

7 

11 

17 

115  . 

11560 

10.2985 

4 

6 

8 

13 

18 

116  . 

86830 

5.0237 

1 

2 

4 

6 

10 

117  . 

3723 

4.0285 

1 

1 

3 

5 

9 

118  . 

6649 

3.0284 

1 

1 

2 

4 

7 

119  . 

1684 

5.1081 

1 

1 

3 

7 

11 

120  . 

39395 

8.4464 

1 

2 

5 

11 

19 

121  . 

165994 

6.9292 

2 

4 

6 

9 

12 

122  . 

90608 

4.6367 

1 

2 

4 

6 

8 

123  . 

45927 

4.4682 

1 

1 

2 

6 

11 

124  . 

152443 

4.5925 

1 

2 

4 

6 

9 

125  . 

60680 

2.9371 

1 

1 

2 

4 

6 

126  . 

5118 

12.8009 

4 

6 

10 

16 

26 

127  . 

705250 

5.7994 

2 

3 

5 

7 

11 

128  . 

18457 

6.3457 

3 

»  4 

6 

7 

10 

129  . 

4439 

3.1683 

1 

1 

1 

3 

7 

130  . 

99388 

6.2962 

2 

4 

5 

8 

11 

131  . 

25429 

4.8527 

1 

3 

5 

6 

8 

132  . 

164147 

3.3158 

1 

2 

3 

4 

6 

133  . 

6113 

2.8050 

1 

1 

2 

3 

5 

134  . 

29364 

3.6008 

1 

2 

3 

4 

7 

135  . 

8043 

4.4405 

1 

2 

3 

5 

8 

136  . 

1143 

3.0604 

1 

1 

2 

4 

6 

137  . 

5 

6.6000 

2 

2 

4 

8 

16 

138  . 

207475 

4.1925 

1 

2 

3 

5 

8 

139  . 

65356 

2.7468 

1 

1 

2 

3 

5 

140  . 

134319 

3.1700 

1 

2 

3 

4 

6 

141  . 

78035 

4.0805 

1 

2 

3 

5 

7 

142  . 

35460 

2.9406 

1 

1 

2 

4 

5 

143  . 

137083 

2.3957 

1 

1 

2 

3 

4 

144  . 

75930 

5.3732 

1 

2 

4 

7 

11 

145  . 

6310 

2.9853 

1 

1 

2 

4 

6 
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Table  7A— Medicare  Prospective  Payment  System;  Selected  Percentile  Lengths  of  Stay— Continued 

[FY96  MEDPAR  Update  12/96  Grouper  VI 4.0} 


DRG 

Number 

discharges 

Arithmetic 
mean  LOS 

10th 

percentile 

25th 

percentile 

50th 

percentile 

75th 

percentile 

90th 

percentile 

146  . 

9811 

10.5321 

6 

7 

9 

12 

17 

147  . 

1664 

6.9056 

4 

5 

7 

8 

10 

148  . 

148674 

12.6141 

6 

7 

10 

15 

22 

149  . 

14218 

7.1334 

4 

5 

7 

8 

10 

150  . 

24389 

11.1129 

4 

7 

9 

14 

20 

151  . 

4232 

6.1189 

2 

3 

6 

8 

11 

152  . 

4675 

8.4877 

4 

5 

7 

10 

14 

153  . 

1644 

5.7968 

3 

4 

6 

7 

9 

154  . 

34909 

14.0372 

4 

7 

11 

17 

27 

155  . 

4509 

5.0100 

2 

2 

4 

7 

9 

156  . 

2 

18.0000 

5 

5 

31 

31 

31 

157  . 

9420 

5.6036 

1 

2 

4 

7 

11 

158  . 

4328 

2.7872 

1 

1 

2 

4 

6 

159  . 

18163 

5.0726 

1 

2 

4 

6 

10 

160  . 

9493 

2.7740 

1 

1 

2 

4 

5 

161  . 

14884 

4.2139 

1 

2 

3 

5 

9 

162  . 

7335 

2.0923 

1 

f  1 

1 

3 

4 

163  . 

11 

4.4545 

1 

1 

2 

6 

10 

164  . 

5335 

8.7134 

4 

5 

7 

10 

15 

165  . 

1586 

5.4061 

2 

3 

5 

7 

8 

166  . 

3342 

5.4333 

2 

3 

4 

7 

10 

167  . 

2247 

2.9653 

1 

2 

3 

4 

5 

168  . 

1853 

4.7210 

1 

2 

3 

6 

9 

169  . 

925 

2.5459 

1 

1 

2 

3 

5 

170  . 

12921 

11.7454 

2 

5 

9 

15 

23 

171  . 

1051 

5.1246 

1 

2 

4 

6 

10 

172  . 

32806 

7.3996 

2 

3 

5 

9 

15 

173  . 

2065 

3.9467 

1 

2 

3 

5 

8 

174  . 

238661 

5.1466 

2 

3 

4 

6 

9 

175  . 

21406 

3.2356 

,  "  1 

2 

3 

4 

6 

176  . 

17834 

5.7615 

2 

3 

4 

7 

11 

177  . 

11741 

4.7286 

2 

3 

4 

6 

8 

178  . 

3764 

3.3547 

1 

2 

3 

4 

6 

179  . 

12072 

6.7301 

2 

3 

5 

8 

13 

180  . 

88723 

5.6566 

2 

3 

4 

7 

11 

181  . 

21229 

3.7030 

1 

2 

3 

5 

7 

182  . 

237563 

4.5654 

1 

2 

4 

6 

8 

183  . 

69548 

3.1791 

1 

2 

*  3 

4 

6 

184  . 

86 

3.7093 

1 

2 

3 

4 

7 

185  . 

4055 

4.8222 

1 

2 

4 

6 

10 

186  . 

2 

3.0000 

2 

2 

4 

4 

4 

187  . 

869 

3.9298 

1 

2 

3 

5 

7 

188  . 

70414 

5.7816 

1 

3 

4 

7 

11 

189  . 

7871 

3.3750 

1 

1 

3 

4 

7 

190  . 

94 

4.8830 

1 

2 

3 

6 

11 

191  . 

11024 

14.8159 

4 

7 

11 

18 

29 

192  . 

775 

7.1419 

2 

4 

6 

9 

13 

193  . 

8299 

12.8943 

5 

7 

11 

16 

23 

194  . 

660 

7.4379 

2 

4 

6 

9 

13 

195  . 

8718 

9.8580 

4 

6 

8 

12 

17 

196  . 

624 

6.3462 

3 

4 

6 

8 

10 

197  . 

27165 

8.6986 

3 

5 

7 

10 

15 

198  . 

7036 

4.7172 

2 

3 

4 

6 

8 

199  . 

2147 

10.6954 

3 

5 

8 

14 

22 

200  . 

1533 

11.3503 

2 

4 

8 

14 

23 

201  . 

1536 

14.8932 

4 

7 

11 

18 

29 

202  . 

28316 

7.0896 

2 

3 

5 

9 

14 

203  . 

29341 

7.1571 

2 

3 

6 

9 

14 

204  . 

52859 

6.3341 

2 

3 

5 

8 

12 

?05  . 

22935 

6.7787 

2 

3 

5 

8 

14 

206  . 

1652 

4.2240 

1 

2 

3 

5 

8 

207  . 

36747 

5.2866 

1 

2 

4 

7 

10 

208  . 

9886 

3.0404 

1 

1 

2 

4 

6 

209  . 

356581 

5.8918 

3 

4 

5 

7 

9 

210  . 

142712 

7.6249 

4 

5 

6 

9 

13 

211  . 

26185 

5.6079 

3 

4 

5 

7 

9 

212  . 

40 

6.2250 

3 

4 

5 

7 

9 

213  . 

7121 

8.7182 

2 

4 

7 

11 

17 

214  . 

57899 

5.8874 

2 

3 

5 

7 

11 

215  . 

45203 

3.2816 

1 

2 

3 

4 

6 

30004 
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Table  7A— Medicare  Prospective  Payment  System;  Selected  Percentile  Lengths  of  Stay— Continued 

[FY96  MEDPAR  Update  12/96  Grouper  V14.0] 


Number 

discharges 


Arithmetic 
mean  LOS 


10.2902 

13.7099 

5.6195 

3.4439 

4.7500 

7.1731 

3.8199 

2.7002 

2.1070 

4.6251 

6.2507 

2.8538 

3.4553 

2.3528 

4.9713 

4.7551 

4.2405 

8.2445 

3.8859 

5.8182 

5.5891 

4.2019 

9.3428 

6.9698 

6.9282 

4.2331 

7.1487 

5.1221 

5.3968 


30005 
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Table  7A.— Medicare  Prospective  Payment  System;  Selected  Percentile  Lengths  of  Stay— Continued 

[FY96  MEDPAR  Update  12/96  Grouper  V14.0] 


DRG 

Number 

discharges 

Arithmetic 
mean  LOS 

10th 

percentile 

25th 

percentile 

50th 

percentile 

75th 

percentile 

90th 

percentile 

287  . 

6659 

12.2050 

3 

5 

8 

14 

24 

288  . 

1201 

5.8485 

3 

4 

9 

289  . 

5476 

3.4830 

1 

1 

7 

290  . . 

8792 

2.5875 

1 

1 

4 

291  . 

94 

2.1596 

1 

1 

4 

292  . 

5173 

11.2101 

2 

4 

8 

14 

22 

293  . 

271 

5.8782 

1 

2 

4 

7 

12 

294  . 

83801 

5.2493 

2 

3 

4 

6 

295  . 

3650 

4.1052 

1 

2 

3 

5 

8 

296  . 

231553 

5.7556 

2 

3 

4 

7 

11 

297  . 

31811 

3.8626 

1 

2 

3 

5 

7 

298  . 

112 

3.1786 

1 

1 

2 

4 

7 

299  . 

1130 

5.4823 

1 

2 

4 

7 

11 

300  . 

15618 

6.6234 

2 

3 

5 

-  8 

13 

301  . 

1968 

4.3664 

1 

2 

3 

5 

8 

302  . 

7967 

10.9728 

5 

6 

8 

13 

19 

303  . 

19228 

9.4496 

4 

5 

8 

11 

17 

304  . 

13035 

9.5744 

2 

4 

7 

11 

19 

305  . 

2446 

4.3385 

1 

2 

4 

5 

8 

306  . 

11608 

5.7505 

1 

2 

4 

7 

12 

307  . 

2480 

2.5375 

1 

1 

2 

3 

4 

308  . 

9697 

6.4016 

1 

2 

4 

8 

13 

309  . 

3353 

2.5577 

1 

1 

2 

5 

310  . 

27418 

4.3367 

1 

2 

3 

9 

311  . 

8484 

2.0532 

1 

1 

2 

4 

312  . 

1866 

4.6833 

1 

2 

3 

313  . 

659 

2.2656 

1 

1 

2 

4 

315  . 

28342 

8.5520 

1 

2 

5 

11 

19 

316  . 

84578 

6.9970 

2 

3 

5 

9 

14 

317  . 

841 

2.9441 

1 

1 

2 

3 

6 

318  . 

6158 

6.6325 

1 

3 

5 

8 

13 

319  . r. _ 

422 

2.8815 

1 

1 

2 

4 

6 

320  . 

175874 

5.8692 

2 

3 

5 

7 

10 

321  . 

23491 

4.2793 

2 

3 

4 

5 

7 

322  . 

97 

4.3196 

2 

2 

3 

5 

8 

323  . 

17371 

3.3739 

1 

1 

2 

4 

7 

324  . 

7972 

2.0066 

1 

1 

2 

2 

4 

325  . 

6977 

4.2005 

1 

2 

3 

5 

8 

326  . 

2097 

2.8994 

1 

1 

2 

4 

5 

327  . 

15 

3.1333 

1 

1 

2 

3 

12 

328  . 

671 

3.9091 

1 

2 

3 

5 

8 

329  . 

107 

2.4393 

1 

1 

2 

3 

5 

331  . 

43921 

5.8404 

2 

3 

4 

7 

11 

332  . 

4398 

3.5489 

1 

1 

3 

5 

7 

333  . 

338 

5.5621 

1 

2 

4 

7 

11 

334  . 

19279 

5.4196 

3 

4 

5 

6 

8 

335  . 

9751 

4.0561 

2 

3 

4 

5 

6 

336  . 

59003 

3.7602 

1 

2 

3 

4 

7 

337  . 

34115 

2.4160 

1 

2 

2 

3 

4 

338  . 

3724 

5.0709 

1 

2 

3 

6 

11 

339  . 

2119 

4.5880 

1 

2 

3 

6 

340  . 

1 

1.0000 

1 

1 

1 

1 

1 

341  . 

5932 

3.1123 

1 

1 

2 

6 

342  . 

192 

4.1927 

1 

2 

3 

8 

344  . 

3517 

3.1137 

1 

1 

2 

6 

345  . 

1357 

3.7900 

1 

1 

3 

8 

346  . 

5156 

6.2853 

1 

,3 

5 

8 

12 

347  . 

372 

2.9624 

1 

1 

2 

4 

6 

348  . 

3204 

4.4860 

1 

2 

3 

5 

8 

349  . 

741 

2.6815 

1 

1 

2 

3 

5 

350  . 

6300 

4.6057 

2 

3 

4 

6 

8 

351  . 

2 

2.5000 

2 

2 

3 

3 

3 

352  . 

541 

3.9279 

1 

1 

3 

5 

8 

353  . 

2701 

8.3425 

3 

4 

6 

9 

16 

354  . 

9931 

5.9823 

3 

3 

5 

7 

10 

355  . 

5561 

3.6306 

2 

3 

3 

4 

5 

356  . 

29723 

2.8078 

1 

2 

3 

3 

4 

357  . 

6569 

9.3230 

4 

5 

7 

11 

17 

358  . 

28651 

4.4698 

2 

3 

4 

5 

7 

359  . 

28099 

3.0940 

2 

2 

3 

4 

4 
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Table  7A— Medicare  Prospective  Payment  System;  Selected  Percentile  Lengths  of  Stay— Continued 

[FY96  MEDPAR  Update  12/96  Grouper  V14.0] 


DRG 

Number 

discharges 

Arithmetic 
mean  LOS 

360  . 

18115 

3.2832 

361  . 

671 

3.6692 

362  . . . 

1 

1.0000 

363  . 

3892 

3.4740 

364  . 

1856 

3.4984 

365  . 

2435 

7.1647 

366  . 

4449 

7.0094 

367  . 

541 

2.9704 

368  . 

2377 

6.2680 

2363 

3.4435 

370  . 

1170 

5.5453 

371  . 

1054 

3.5911 

372  . 

876 

3.1199 

373  . 

3973 

2.0194 

374  . 

152 

2.9474 

375  . 

7 

8.4286 

376  . 

214 

3.2710 

377  . 

49 

4.1224 

378  . 

187 

2.6578 

379  . 

358 

2.9609 

380  . 

96 

1.8333 

381  . 

178 

2.2022 

382  . 

47 

1.3404 

383  . . 

1583 

3.8111 

384  . 

132 

2.9318 

385  . 

5 

4.6000 

389  . 

24 

7.1667 

390  . 

13 

5.3077 

392  . . 

2532 

10.5517 

393  . 

2 

11.0000 

394  . 

1791 

7.4199 

395  . 

67638 

4.9800 

396  . 

19 

4.2632 

397  . 

16823 

5.7741 

398  . 

18282 

6.2511 

399  . 

1299 

4.0154 

400  . 

7810 

9.7049 

401  . 

6739 

11.6630 

402  . 

1499 

4.2368 

403  . 

38891 

8.5771 

404  . . . . 

3799 

4.6594 

406  . 

3452 

10.0200 

407  . 

699 

4.4120 

408  . 

2840 

7.6835 

409  . 

5557 

5.9152 

410  . 

74223 

3.3541 

411  . 

33 

2.3030 

412  . 

30 

3.3667 

413  . 

8747 

8.0088 

414  . 

727 

4.5571 

415  . . 

44505 

14.8769 

416  . 

218588 

7.6808 

417  . 

54 

4.6111 

418  . . . 

20458 

6.3064 

419  . 

14820 

5.2356 

420  . 

2622 

3.9714 

421  . 

10711 

4.2451 

422  . 

84 

3.9167 

423  . 

10805 

7.9172 

424  . 

1925 

16.6618 

425  . 

15459 

4.3906 

426  . 

4692 

5.2163 

427  . 

1679 

5.2478 

428  . 

923 

7.6111 

429  . 

42295 

7.8371 

430  . 

55585 

9.0191 

431  . 

218 

8.9037 

432  . 

404 

5.8292 

433  . 

8177 

3.2849 

434  . 

22419 

5.2813 
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Table  7A— Medicare  Prospective  Payment  System;  Selected  Percentile  Lengths  of  Stay— Continued 

[FY96  MEDPAR  Update  12/96  Grouper  V14.0] 


DRG 

Number 

discharges 

Arithmetic 
mean  LOS 

10th 

percentile 

25th 

percentile 

50th 

percentile 

75th 

percentile 

90th 

percentile 

435  . 

16398 

4.5144 

1 

2 

4 

5 

-  8 

436  . 

3530 

13.7382 

4 

8 

13 

20 

26 

437  . 

15594 

9.9086 

4 

6 

9 

13 

18 

439  . 

1041 

8.4476 

1 

3 

6 

•  -  Wl 

18 

440  . 

4797 

9.4951 

2 

3 

20 

441  . 

604 

3.4619 

1 

1 

7 

442  . 

15541 

8.2678 

1 

3 

6 

17 

443  . 

2981 

3.3603 

1 

1 

2 

4 

7 

444  . 

3303 

4.7802 

1 

2 

4 

6 

9 

445  . 

1229 

3.7079 

1 

1 

3 

4 

6 

447  . 

4148 

2.6437 

1 

1 

2 

3 

5 

448  . 

29 

1.0000 

1 

1 

1 

1 

1 

449  . 

28622 

4.0140 

1 

1 

3 

5 

8 

450  . 

6263 

2.2531 

1 

1 

1 

3 

4 

451  . 

4 

3.0000 

1 

1 

1 

2 

8 

21359 

5.1382 

1 

2 

6 

10 

453  . 

3599 

3.0889 

1 

1 

4 

6 

454  . 

3919 

5.1832 

1 

2 

6 

10 

455  . 

884 

2.7805 

1 

1 

3 

6 

456  . 

214 

7.3178 

1 

1 

8 

16 

457  . 

111 

4.8649 

1 

1 

6 

14 

458  . 

1652 

15.9994 

3 

6 

12 

21 

33 

459  . 

567 

9.3210 

2 

4 

7 

12 

19 

460  . 

2285 

6.3422 

1 

3 

5 

8 

13 

461  . 

3199 

4.5552 

1 

1 

2 

5 

11 

462  . 

9980 

12.9722 

4 

6 

11 

17 

24 

463  . 

13387 

4.7746 

1 

2 

4 

6 

9 

464  . 

3180 

3.4299 

1 

2 

3 

4 

7 

485  . 

215 

3.7767 

1 

1 

2 

4 

7 

466  . 

1750 

4.7080 

1 

1 

2 

5 

10 

467  . 

1582 

4.2061 

1 

1 

2 

4 

8 

468  . 

62754 

13.9856 

3 

6 

11 

18 

28 

471  . 

11592 

6.7331 

3 

4 

5 

8 

11 

472  . 

198 

23.9192 

1 

5 

18 

34 

56 

473  . 

8660 

13.2808 

2 

4 

7 

19 

34 

475  . 

100258 

11.4467 

2 

5 

9 

15 

22 

476  . 

6588 

12.6252 

3 

7 

11 

16 

23 

477  . 

29950 

8.0288 

1 

2 

6 

16 

478  . 

126594 

7.6907 

1 

-  3 

6 

16 

479  . 

17890 

4.1892 

1 

2 

3 

5 

8 

480  ~ . 

513 

27.1598 

9 

12 

19 

34 

58 

481  . 

150 

33.5333 

19 

23 

30 

41 

54 

482  . 

6981 

13.4369 

7 

10 

15 

24 

483  . 

39458 

42.8906 

22 

34 

52 

78 

484  . 

382 

15.3822 

7 

11 

20 

30 

485  . 

3406 

10.4055 

5 

8 

12 

20 

486  . 

2358 

13.1768 

1 

5 

10 

17 

27 

487  . 

4134 

8.1265 

2 

3 

6 

10 

16 

488  . 

1737 

16.4531 

4 

7 

12 

20 

32 

489  . 

18692 

9.5287 

2 

4 

12 

20 

490  . 

5357 

6.0062 

1 

2 

7 

12 

491  . 

10675 

3.9154 

2 

2 

4 

7 

492  . 

2207 

17.8691 

4 

5 

28 

37 

493  . 

56437 

5.6673 

1 

2 

7 

11 

494  . . 

24927 

2.3773 

1 

1 

3 

5 

495  . 

117 

17.1197 

8 

11 

15 

21 

30 

11086740 

Table  7B— Medicare  Prospective  Payment  System;  Selected  Percentile  Lengths  of  Stay 

[FY96  MEDPAR  Update  12/%  Grouper  VI  5.0] 


DRG 

i - 

Number 

discharges 

Arithmetic 
mean  LOS 

10th 

percentile 

25th 

percentile 

50th 

percentile 

75th 

percentile 

90th 

percentile 

1  . 

36587 

10.0378 

2 

4 

7 

13 

21 

2  . 

6771 

10.5860 

3 

5 

8 

13 

21 

3  . 

1 

1.0000 

1 

1 

1 

1 

1 

4  . 

6231 

8.4710 

2 

3 

6 

10 

18 

30008 
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Table  7B— Medicare  Prospective  Payment  System;  Selected  Percentile  Lengths  of  Stay— Continued 

(FY96  MEDPAR  Update  12/96  Grouper  VI  5.0] 


DRG 

Number 

discharges 

Arithmetic 
mean  LOS 

10th 

percentile 

25th 

percentile 

50th 

percentile 

75th 

percentile 

5  . „.. 

102519 

3.9306 

1 

2 

3 

4 

8 

6  . : _ 

417 

3.2590 

1 

1 

2 

4 

7 

7  . 

12033 

11.5494 

2 

5 

8 

13 

21 

8  . 

2346 

3.5904 

1 

1 

2 

5 

8 

9  . 

1716 

7.0752 

1 

3 

5 

9 

14 

10  . 

20105 

7.2766 

2 

3 

5 

9 

15 

11  . 

2931 

4.2610 

1 

2 

3 

6 

9 

12  . 

25980 

6.8468 

2 

3 

5 

8 

13 

13  . 

6321 

5.7765 

2 

3 

5 

7 

10 

14  . 

374962 

6.7449 

2 

3 

5 

8 

13 

15  . 

145044 

4.0652 

1 

2 

3 

5 

7 

16  . 

14000 

6.0985 

2 

3 

5 

7 

11 

17  . 

3087 

3.7036 

1 

2 

3 

5 

7 

18  . 

25611 

5.8649 

2 

3 

4 

7 

11 

19  . 

7093 

4.1081 

1 

2 

3 

5 

8 

20  . 

6049 

10.5016 

2 

5 

8 

14 

21 

21  . 

1178 

7.0976 

2 

3 

5 

9 

14 

22  . 

2888 

4.7666 

2 

2 

4 

6 

9 

23  . 

6027 

4.5603 

1 

■  2 

•  3 

6 

9 

24  . 

57786 

5.3375 

1 

2 

4 

6 

10 

25  . 

22109 

3.6065 

1 

2 

3 

4 

7 

26  . 

45 

4.9111 

1 

2 

4 

6 

11 

27  . 

3806 

5.5008 

1 

1 

3 

7 

13 

28  . 

12739 

6.3365 

1 

3 

4 

8 

13 

29  _ _ . 

4009 

3.7381 

1 

2 

3 

5 

7 

31  . 

3088 

4.8374 

1 

2 

3 

6 

9 

32  . 

1441 

3.0743 

1 

1 

2 

3 

6 

34  . 

18454 

5.8051 

1 

3 

4 

7 

11 

35  . 

3693 

3.9163 

1 

2 

3 

5 

7 

36  . 

6707 

1.5408 

1 

1 

1 

2 

2 

37  . 

1756 

3.9169 

1 

1 

3 

4 

8 

38  . 

196 

2.7041 

1 

1 

2 

3 

5 

39  . 

2546 

2.0000 

1 

1 

1 

2 

4 

40  . 

2520 

3.3218 

1 

1 

2 

4 

7 

42  . 

5401 

1.9867 

1 

1 

1 

2 

4 

43  . 

111 

3.9910 

1 

5 

7 

44  . 

1463 

5.2160 

2 

7 

9 

45  . 

2342 

3.5956 

1 

5 

7 

46  . 

3043 

4.8478 

1 

6 

9 

47  . 

1198 

3.9307 

1 

1 

4 

7 

49  . 

2364 

5.2563 

1 

2 

6 

'  10 

50  . 

3268 

2.1068 

1 

1 

2 

2 

3 

51  . 

348 

2.8908 

1 

1 

2 

3 

6 

52  . 

107 

3.1589 

1 

1 

2 

3 

7 

53  . 

3140 

3.6080 

1 

1 

2 

4 

8 

54  . 

2 

5.0000 

1 

1 

9 

9 

9 

55  . 

1876 

2.9302 

1 

1 

2 

3 

6 

56  . ...» _ 

.  729 

2.8299 

1 

1 

2 

3 

6 

57  . 

620 

3.9935 

1 

2 

2 

5 

8 

58  . 

1 

2.0000 

2 

v  2 

2 

2 

2 

59  . 

103 

3.1262 

1 

1 

2 

4 

6 

60  . 

3 

1.0000 

1 

1 

1 

1 

1 

61  . 

241 

4.5726 

1 

1 

3 

5 

11 

63  . 

3732 

4.6072 

1 

2 

3 

5 

9 

64  . 

3341 

6.6417 

1 

2 

5 

8 

14 

65  . 

29330 

3.1723 

1 

2 

3 

4 

6 

66  . 

6560 

3.4703 

1 

2 

3 

4 

6 

67  . 

492 

3.8049 

1 

'  2 

3 

5 

7 

68  . 

10182 

4.3274 

2 

2 

4 

5 

8 

69  . 

2937 

3.4705 

1 

2 

3 

4 

6 

70  . 

40 

3.3000 

1 

2 

3 

4 

5 

71  . 

128 

3.9297 

1 

2 

3 

5 

7 

72  . 

734 

3.4728 

1 

2 

3 

4 

7 

73  . 

6210 

4.6697 

1 

2 

4 

6 

9  ' 

74  . 

4 

3.2500 

1 

1 

2 

3 

7 

75  . 

40911 

10.5412 

4 

5 

8 

13 

20 

76  . 

41032 

11.7128 

3 

6 

9 

14 

22 

77  _ _ 

2178 

5.0987 

1 

2 

4 

7 

10 

78  . 

7.6317 

3 

5 

7 

9 

13 

79  . 

1  238095 

8.6329 

3 

4 

7 

11 

16 

lit 
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Table  7B— Medicare  Prospective  Payment  System;  Selected  Percentile  Lengths  of  Stay— Continued 

[FY96  MEDPAR  Update  12/96  Grouper  V15.0] 


Number 

discharges 


8060 

6 

70681 

7334 

1480 

20681 

1375 

67349 

359037 

428964 

36711 

40 

13520 

1160 

13679 

1419 

58934 

23955 

22 

26526 

10188 

20410 

4491 

511 

26161 

22856 

106944 

68187 

7497 

63208 

5547 

142252 

47795 


Arithmetic 
mean  LOS 


6.0504 

6.8333 

7.3182 

5.8951 

3.4696 

6.8720 

4.0*129 

6.4330 

5.6532 

6.5605 

4.6673 

4.3750 

6.6271 

4.6147 

6.6439 

3.9831 

5.0552 

3.9986 

3.8182 

3.1692 

2.2330 

4.7228 

2.8940 

47.3190 

13.3467 

10.1918 

11.0508 

8.3051 

12.1122 

10.0765 

6.1031 

4.2152 

13.1200 

8.8270 

9.2228 

4.6957 

4.0285 

3.0284 

5.1081 

8.4464 

6.9325 


4.4685 

4.5929 

2.9374 

12.8009 

5.7996 

6.3467 

3.1678 

6.2969 

4.8483 

3.3160 


10th 

percentile 


25th 

percentile 


50th 

percentile 


75th 

percentile 


90th 

percentile 
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Table  7B— Medicare  Prospective  Payment  System;  Selected  Percentile  Lengths  of  Stay— Continued 

[FY96  MEDPAR  Update  12/96  Grouper  V15.0J 


Number 

discharges 


4227 

4685 

1634 

34916 

4502 

2 

9423 

4325 

18159 

9496 

14885 

7335 

10 

5342 

1579 

3344 

2245 

1816 

907 

12921 

1051 

32809 

2065 

238825 

21268 

17835 

11794 

3711 

12071 

88763 

21194 

237775 

69353 

84 

4091 

2 

869 

70432 

7853 

93 

11046 

775 

8318 

657 

8720 

622 

27180 

7031 

2148 

1535 

1540 

28333 

29347 

52863 

22950 

1650 

36763 

9874 

356581 

142751 

26179 

9 

7121 

6357 

20641 

24494 

18726 

5 

19460 

8049 


Arithmetic 
mean  LOS 


6.1091 

8.4886 

5.7778 

14.0359 

5.0060 

18.0000 

5.6030 


10th 

percentile 


25th 

percentile 


50th 

percentile 


75th 

percentile 


2.0907 

4.7000 

8.7142 

5.3889 

5.4342 

2.9617 

4.7015 

2.5480 

11.7454 

5.1246 

7.3996 

3.9467 

5.1461 

3.2303 

5.7613 

4.7272 

3.3393 

6.7278 

5.6576 

3.6978 

4.5664 

3.1731 

3.6548 

4.8238 

3.0000 

3.9298 

5.7809 

3.3748 

4.9247 

14.8284 

7.1381 

12.9221 

7.4247 

9.8580 

6.3344 

8.7010 

4.7165 

10.6909 

11.3759 

14.9247 

7.0992 

7.1592 

6.3342 

6.7923 

4.2218 

5.2874 

3.0353 

5.8918 

7.6248 

5.6064 

5.5556 

8.7182 

10.2902 

13.7099 

5.6207 

3.4427 

4.2000 

2.7002 

2.1070 
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Table  7B— Medicare  Prospective  Payment  System;  Selected  Percentile  Lengths  of  Stay— Continued 

[FY96  MEDPAR  Update  12/96  Grouper  VI 5.0] 

Number 

Arithmetic 

10th 

25th 

50th 

75th 

90th 

Unb 

discharges 

mean  LOS 

percentile 

percentile 

percentile 

percentile 

percentile 

225  . 

5842 

4.6251 

1 

2 

3 

6 

10 

226  . 

5512 

1 

2 

4 

7 

13 

227  . 

4323 

2.8543 

1 

1 

2 

3 

5 

228  . . . 

2967 

3.4553 

1 

1 

2 

4 

7 

229  . 

1216 

2.3528 

1 

1 

2 

3 

4 

230  . 

2473 

4.9713 

1 

2 

3 

6 

10 

231  . 

10931 

4.7553 

1 

2 

3 

6 

10 

232  . 

553 

4.2405 

1 

1 

2 

5 

10 

233  . 

4689 

8.2457 

2 

6 

10 

16 

234  . 

2164 

3.8812 

1 

3 

5 

8 

j  235  . 

5523 

5.8175 

1 

4 

6 

11 

!  236  . 

39703 

5.5917 

2 

4 

7 

10 

237  . 

1658 

4.1978 

1 

3 

5 

8 

238  . 

7601 

9.3428 

3 

7 

11 

17 

239  . 

60382 

6.9698 

2 

3 

5 

8 

13 

240  . 

13253 

6.9292 

2 

3 

5 

8 

14 

241  . 

2987 

4.2266 

1 

2 

3 

5 

8 

242  . 

2825 

7.1487 

2 

3 

5 

9 

14 

243  . 

80144 

5.1231 

2 

3 

4 

6 

9 

244  . 

12434 

5.3963 

1 

3 

4 

6 

10 

245  . 

4379 

4.0877 

1 

2 

3 

5 

7 

246  . 

1267 

4.2447 

1 

2 

3 

5 

8 

i  247  . 

11435 

3.6810 

1 

2 

3 

5 

7 

248  . 

7377 

4.9753 

1 

2 

4 

6 

9 

249  . 

10332 

3.9334 

1 

1 

3 

5 

8 

250  . 

3605 

4.6624 

1 

2 

3 

5 

'9 

251  . 

2135 

3.0070 

1 

1 

2 

4 

5 

253  . 

19016 

5.2421 

1 

4 

6 

10 

254  . 

9279 

3.5245 

1 

3 

4 

6 

256  . 

4420 

5.6344 

1 

4 

7 

11 

257  . 

22633 

3.2019 

1 

3 

-  4 

6  * 

258  . 

16953 

2.2778 

1 

1 

2 

3 

4 

259  . 

3995 

3.1975 

1 

1 

2 

3 

7 

260  . 

4550 

1.6642 

1 

1 

1 

2 

3 

261  . 

2214 

2.2344 

1 

1 

2 

3 

4 

262  . 

659 

4.0030 

1 

1 

3 

5 

8 

263  . 

29116 

12.4972 

3 

5 

9 

15 

24 

264  . 

3348 

7.2694 

2 

3 

6 

9 

14 

265  . 

4140 

7.1005 

1 

2 

5 

8 

14 

266  . 

2554 

3.5717 

1 

1 

2 

5 

7 

267  . 

223 

4.1839 

1 

1 

2 

5 

9 

268  . 

936 

3.5716 

1 

1 

2 

4 

7 

269  . 

10077 

8.5158 

2 

3 

6 

11 

17 

270  . 

3072 

3.1953 

1 

1 

2 

4 

7 

271  . 

22910 

7.7195 

3 

6 

9 

14 

272  . 

5990 

6.6751 

2 

5 

8 

13 

273  . 

1385 

5.3682 

1 

4 

'  6 

11 

274  . 

2618 

7.1176 

1 

5 

9 

15 

275  . 

240 

3.8042 

1 

1 

2 

5 

8 

276  . 

939 

4.7444 

1 

4 

6 

8 

277  . 

80128 

6.2324 

2 

5 

7 

11 

278  . 

24698 

4.8226 

2 

4 

6 

8 

279  . 

4 

4.5000 

2 

2 

8 

8 

280  . 

13930 

4.7090 

1 

3 

6 

9 

281  . 

5886 

3.3819 

1 

1 

3 

4 

6 

282  . 

1 

1.0000 

1 

1 

1 

1 

1 

283  . 

5284 

5.0157 

1 

2 

6 

10 

284  . 

1745 

3.5415 

1 

2 

5 

7 

285  . 

5591 

12.0757 

5 

15 

23 

286  . 

2071 

7.2038 

8 

13 

287  . 

6659 

12.2050 

8 

14 

24 

288  . 

1201 

5.8485 

4 

9 

289  . 

5476 

3.4830 

1 

1 

7 

290  . 

8792 

2.5875 

1 

1 

4 

291  . 

94 

2.1596 

1 

1 

4 

292  . 

5173 

11.2101 

2 

4 

8 

14 

22 

293  . 

271 

5.8782 

1 

2 

4 

7 

12 

294  . 

83789 

5.2505 

2 

3 

4 

6 

10 

295  . 

3687 

4.0966 

1 

2 

3 

5 

8 

296  . 

231836 

5.7562 

2 

3 

4 

7 

11 

nr 

: 

^ m 
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percentile 


Federal  Register  /  Vol.  62,  No.  105  /  Monday,  June  2,  1997  /  Proposed  Rules 


30013 


Table  7B— Medicare  Prospective  Payment  System;  Selected  Percentile  Lengths  of  Stay— Continued 
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DRG 

Number 

discharges 

Arithmetic 
mean  LOS 

10th 

percentile 

25th 

percentile 

50th 

percentile 

75th 

percentile 

90th 

percentile 

370  . 

1171 

5.5448 

2 

3 

4 

5 

9 

371  . 

1053 

3.5897 

2 

3 

3 

4 

5 

372  . 

876 

3.1199 

1 

2 

2 

3 

5 

373  . 

3973 

2.0194 

1 

1 

2 

2 

3 

374  . 

152 

2.9474 

1 

2 

2 

3 

4 

375  . 

7 

8.4286 

1 

2 

5 

9 

15 

376  . 

214 

3.2710 

1 

1 

2 

4 

7 

377  . 

49 

4.1224 

1 

1 

2 

4 

9 

378  . 

187 

2.6578 

1 

2 

2 

3 

4 

379  . 

358 

2.9609 

1 

1 

2 

3 

5 

380  . 

96 

1.8333 

1 

1 

1 

2 

4 

381  . 

178 

2.2022- 

1 

1 

1 

2 

4 

382  . 

47 

1.3404 

1 

1 

1 

1 

2 

383  . 

1583 

3.8111 

1 

2 

3 

5 

8 

384  . 

132 

2.9318 

1 

1 

2 

3 

6 

385  . 

3 

6.6667 

1 

1 

4 

15 

15 

389  . 

16 

6.2500 

3 

3 

5 

7 

12 

390  . 

8 

5.1250 

2 

2 

3 

5 

7 

392  . 

2532 

10.5517 

4 

5 

8 

13 

21 

393  . 

2 

11.0000 

7 

7 

15 

15 

15 

394  . 

1791 

7.4199 

1 

2 

5 

8 

16 

395  .* . 

67648 

4.9800 

1 

2 

4 

6 

10 

396  . 

17 

4.1176 

1 

1 

2 

7 

7 

397  . 

16824 

5.7741 

1 

2 

4 

7 

11 

398  . 

18292 

6.2478 

2 

3 

5 

8 

11 

399  . 

1293 

4.0162 

1 

2 

3 

5 

8 

400  . 

7808 

9.6883 

2 

3 

7 

12 

21 

401  . 

6732 

11.6693 

2 

5 

9 

15 

24 

402  . 

1499 

4.2368 

1 

1 

3 

6 

9 

403  . 

38817 

8.5440 

2 

3 

6 

11 

17 

404  . 

3788 

4.6378 

1 

2 

4 

6 

9 

406  . 

3452 

10.0200 

3 

4 

7 

13 

21 

407  . 

699 

4.4120 

1 

2 

4 

6 

8 

408  . 

2838 

7.6688 

1 

2 

5 

9 

18 

409  . 

5558 

5.9171 

2 

3 

4 

6 

12 

410  . 

74218 

3.3531 

1 

2 

3 

4 

5 

411  . 

33 

2.3030 

1 

1 

1 

3 

6 

412  . 

30 

3.3667 

1 

1 

2 

5 

7 

413  . 

8746 

8.0082 

2 

3 

6 

10 

16 

414  . 

727 

4.5571 

1 

2 

3 

6 

10 

415  . 

44472 

14.8801 

4 

7 

11 

18 

29 

416  . 

218625 

7.6812 

2 

4 

6 

9 

14 

417  . 

41 

4.3171 

1 

2 

4 

6 

8 

418  . 

20458 

6.3064 

2 

3 

5 

8 

12 

419  . 

14836 

5.2358 

2 

3 

4 

6 

10 

420  . 

2606 

3.9643 

1 

2 

3 

5 

7 

421  . 

10712 

4.2451 

1 

2 

3 

5 

8 

422  . 

84 

3.8690 

1 

2 

3 

5 

5 

423  . 

10806 

7.9174 

2 

3 

6 

9 

16 

424  . 

1855 

16.8313 

2 

6 

10 

19 

31 

425  . 

15463 

4.3916 

1 

2 

3 

5 

8 

426  . 

4693 

5.2169 

1 

2 

4 

6 

11 

427  . 

1680 

5.2494 

1 

2 

4 

6 

11 

428  . 

923 

7.6111 

1 

3 

5 

9 

16 

429  . 

42341 

7.8410 

2 

3 

5 

9 

15 

430  . 

55603 

9.0212 

2 

4 

7 

11 

18 

431  . 

218 

8.9037 

2 

3 

5 

9 

17 

432  . 

404 

5.8292 

1 

2 

3 

7 

12 

433  . 

8182 

3.2840 

1 

1 

2 

4 

7 

434  . 

22447 

5.2816 

2 

3 

4 

6 

10 

435  . 

16417 

4.5130 

1 

2 

4 

5 

8 

436  . 

3531 

13.7366 

4 

8 

13 

20 

26 

437  . 

15598 

9.9085 

4 

6 

9 

13 

18 

439  . 

1041 

8.4476 

1 

3 

6 

10 

18 

440  . 

4797 

9.4951 

2 

3 

6 

11 

20 

441  . 

604 

3.4619 

1 

1 

2 

4 

7 

442  . 

15505 

82772 

1 

3 

6 

10 

17 

443  . 

2968 

3.3632 

1 

1 

2 

4 

7 

444  . 

3308 

4.7830 

1 

2 

4 

6 

9 

445  . 

1229 

3.6998 

1 

1 

3 

4 

6 

30014 
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DRG 

Number 

discharges 

Arithmetic 
mean  LOS 

10th 

percentile 

25th 

percentile 

50th 

percentile 

75th 

percentile 

447  . 

4148 

2.6437 

1 

1 

2 

3 

5 

448  . 

29 

1.0000 

1 

1 

1 

1 

1 

449  . 

28641 

4.0147 

1 

1 

3 

5 

8 

450  . 

6265 

2.2530 

1 

1 

1 

3 

4 

451  . 

4 

3.0000 

1 

1 

1 

2 

8 

452  . 

21368 

5.1393 

1 

2 

6 

10 

453  . 

3597 

3.0770 

1 

1 

4 

6 

454  . 

3925 

5.1827 

1 

2 

6 

10 

455  . 

892 

2.7668 

1 

1 

3 

6 

456  . 

214 

7.3178 

1 

1 

8 

16 

457  . 

111 

4.8649 

1 

1 

6 

14 

458  . 

1652 

15.9994 

3 

6 

12 

21 

33 

459  . 

567 

9.3210 

2 

4 

7 

12 

19 

460  . 

2286 

6.3408 

1 

3 

5 

8 

13 

461  . 

3190 

4.5564 

1 

1 

2 

5 

11 

462  . 

9980 

12.9722 

4 

6 

11 

17 

24 

463  . 

13395 

4.7779 

1 

2 

4 

6 

9 

464  . 

3180 

3.4145 

1 

2 

3 

4 

7 

465  . 

215 

3.7767 

1 

1 

2 

4 

7 

466  . 

1751 

4.7059 

1 

1 

2 

5 

10 

467  . 

1583 

4.2053 

1 

1 

2 

4 

-  8 

468  . 

60012 

14.0970 

3 

6 

11 

18 

28 

471  . 

11592 

6.7331 

3 

4 

5 

8 

11 

472  . . 

198 

23.9192 

1 

5 

18 

34 

56 

473  . 

8660 

13.2826 

2 

4 

7 

19 

34 

475  . 

100273 

11.4470 

2 

5 

9 

15 

22 

476  . 

6604 

12.6364 

3 

7 

11 

16 

23 

477  . 

29677 

8.6003 

1 

3 

6 

11 

18 

478  . 

126591 

7.6914 

1 

3 

6 

10 

16 

479  . 

17894 

4.1872 

1 

2 

3 

5 

8 

480  . 

388 

24.2294 

8 

12 

17 

29 

49 

481  . 

250 

29.8760 

17 

21 

26 

36 

50 

482  . 

6981 

13.4369 

5 

7 

10 

15 

24 

483  . 

39492 

42.9069 

14 

22 

34 

52 

78 

484  . 

382 

15.3822 

3 

7 

11 

20 

30 

485  . 

3406 

10.4055 

4 

5 

8 

12 

20 

486  . 

2298 

13.2820 

1 

6 

10 

17 

27 

487  . 

4186 

8.1388 

2 

3 

6 

10 

16 

488  . 

906 

17.7770 

4 

7 

13 

22 

37 

489  . 

19468 

9.7616 

2 

4 

12 

20 

490  . 

5412 

6.0458 

1 

2 

7 

12 

491  . . 

10675 

3.9154 

2 

2 

4 

7 

492  . 

2207 

17.8691 

4 

5 

28 

37 

493  . 

56448 

5.6678 

1 

2 

7 

11 

494  . 

24916 

2.3746 

1 

1 

3 

5 

495  . 

87 

17.3333 

7 

10 

15 

22 

31 

496  . 

683 

11.5344 

4 

6 

13 

22 

497  . 

19813 

6.8081 

2 

4 

8 

12 

498  . 

10451 

3.7528 

1 

2 

5 

7 

499  . 

37493 

5.3005 

2 

3 

6 

10 

500  . . 

34661 

3.1298 

1 

2 

4 

6 

501  . 

2000 

10.4195 

4 

5 

8 

12 

19 

502  . 

3520 

5.3301 

2 

3 

4 

6 

10 

503  . 

3046 

3.3700 

1 

2 

3 

4 

6 

11086638 


Table  8A— Statewide  Average  Op¬ 
erating  Cost-to-Charge  Ratios 
for  Urban  and  Rural  Hospitals 
(Case  Weighted)  April  1997 


State 

Urban 

Rural 

ALABAMA  . 

0.400 

0.449 

ALASKA  . 

0.517 

0.778 

ARIZONA  . 

0.397 

0.559 

ARKANSAS  . 

0.541 

0.491 

Table  8A.— Statewide  Average  Op¬ 
erating  Cost-to-Charge  Ratios 
for  Urban  and  Rural  Hospitals 
(Case  Weighted)  April  1997— 
Continued 


State 

Urban 

Rural 

CALIFORNIA . 

0.388 

0.500 

COLORADO . 

0.486 

0.609 

Table  8A.— Statewide  Average  Op¬ 
erating  Cost-to-Charge  Ratios 
for  Urban  and  Rural  Hospitals 
(Case  Weighted)  April  1997— 
Continued 


State 

Urban 

Rural 

CONNECTICUT  . 

0.551 

0.555 

DELAWARE  . 

0.505 

0.489 
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Table  8A— Statewide  Average  Op-  Table  8B.— Statewide  Average 
ERATING  COST-TO-CHARGE  RATIOS  CAPITAL  COST-TO-CHARGE  RATIOS 
for  Urban  and  Rural  Hospitals  (Case  Weighted)  April  1997— 
(Case  Weighted)  April  1997—  Continued 


Continued 


State 

Urban 

Rural 

DISTRICT  OF  COLUMBIA 

0.521 

FLORIDA . 

0.397 

0.397 

GEORGIA  . 

0.508 

0.510 

HAWAII  . 

0.458 

0.528 

IDAHO . 

0.557 

0.618 

ILLINOIS  . 

0.474 

0.585 

INDIANA . 

0.559 

0.596 

IOWA . 

0.529 

0.665 

KANSAS . 

0.447 

0.652 

KENTUCKY  . 

0.503 

0.529 

LOUISIANA  . 

0.469 

0.531 

MAINE  . 

0.619 

0.576 

MARYLAND  . 

0.764 

0.815 

MASSACHUSETTS  . 

0.557 

0.597 

MICHIGAN  . 

0.485 

0.585 

MINNESOTA . . 

0.566 

0.629 

MISSISSIPPI  . 

0.524 

0.522 

MISSOURI  . 

0.445 

0.531 

MONTANA  . 

0.485 

0.602 

NEBRASKA  . 

0.495 

0.660 

NEVADA  . 

0.339 

0.516 

NEW  HAMPSHIRE  . 

0.574 

0.598 

NEW  JERSEY . 

0.458 

NEW  MEXICO  . 

0.466 

0.537 

NEW  YORK  . 

0.569 

0.654 

NORTH  CAROLINA . 

0.534 

0.475 

NORTH  DAKOTA  . 

0.650 

0.673 

OHIO  . 

0.551 

0.593 

OKLAHOMA  . 

0.477 

0.552 

OREGON  . 

0.585 

0.638 

PENNSYLVANIA . 

0.410 

0.540 

PUERTO  RICO  . 

0.477 

0.521 

RHODE  ISLAND  . 

0.577 

SOUTH  CAROLINA  . 

0.474 

0.496 

SOUTH  DAKOTA . 

0.542 

0.639 

TENNESSEE  . 

0.532 

0.557 

TEXAS  . 

0.445 

0.557 

UTAH  . 

0.596 

0.639 

VERMONT  . 

0.610 

0.566 

VIRGINIA  . 

0.494 

0.510 

WASHINGTON  . 

0.663 

0.666 

WEST  VIRGINIA . 

0.599 

0.545 

WISCONSIN  . 

0.597 

0.648 

WYOMING  . 

0.514 

0.751 

Table  8B. — Statewide  Average 

Capital  Cost-to-Charge  Ratios 
(Case  Weighted)  April  1 997 


ALABAMA  .  0.054 

ALASKA .  0.073 

ARIZONA  .  0.047 

ARKANSAS  .  0.055 

CALIFORNIA  .  0.040 

COLORADO  .  0.055 

CONNECTICUT .  0.039 

DELAWARE .  0.056 

DISTRICT  OF  COLUMBIA  .  0.040 

FLORIDA  . 0.047 

GEORGIA  .  0.048 

HAWAII  .  0.046 

IDAHO . . .  0.055 

ILLINOIS  .  0.044 

INDIANA  .  0.059 


KENTUCKY  . 

LOUISIANA . 

MAINE . 

MARYLAND  . 

MASSACHUSETTS 

MICHIGAN  . . 

MINNESOTA . 

MISSISSIPPI . 

MISSOURI  . 

MONTANA  . 

NEBRASKA  . 

NEVADA  . 

NEW  HAMPSHIRE  . 

NEW  JERSEY  . 

NEW  MEXICO  . 

NEW  YORK  . 

NORTH  CAROLINA 
NORTH  DAKOTA  ... 
OHIO . 


0.054 

0.068 

0.045 

0.013 

0.063 

0.048 

0.057 

0.055 

0.051 

0.058 

0.057 

0.033 

0.067 

0.045 

0.053 

0.054 

0.049 

0.074 

0.055 


OKLAHOMA .  0.056 

OREGON  .  0.054 

PENNSYLVANIA  .  0.042 

PUERTO  RICO .  0.090 

RHODE  ISLAND .  0.038 

SOUTH  CAROLINA .  0.055 

SOUTH  DAKOTA  .  0.061 


TENNESSEE  . 

TEXAS  . 

UTAH  . 

VERMONT . 

VIRGINIA  . 

WASHINGTON  .. 
WEST  VIRGINIA 

WISCONSIN  . 

WYOMING  . 


Appendix  A — Regulatory  Impact 
Analysis 

I.  Introduction 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent  with  the 
Regulatory  Flexibility  Act  (RFA)  (5  U.S.C. 

601  through  612),  unless  we  certify  that  a 
proposed  rule  would  not  have  a  significant 
economic  impact  on  a  substantial  number  of 
small  entities.  For  purposes  of  the  RFA,  we 
consider  all  hospitals  to  be  small  entities. 

Also,  section  1102(b)  of  the  Social  Security 
Act  requires  us  to  prepare  a  regulatory 
impact  analysis  for  any  proposed  rule  that 
may  have  a  significant  impact  on  the 
operations  of  a  substantial  number  of  small 
rural  hospitals.  Such  an  analysis  must 
conform  to  the  provisions  of  section  603  of 
the  RFA.  With  the  exception  of  hospitals 
located  in  certain  New  England  counties,  for 
purposes  of  section  1102(b)  of  the  Act,  we 
define  a  small  rural  hospital  as  a  hospital 
with  fewer  than  100  beds  that  is  located 
outside  of  a  Metropolitan  Statistical  Area 
(MSA)  or  New  England  County  Metropolitan 
Area  (NECMA).  Section  601(g)  ot  the  Social 
Security  Amendments  of  1983  (Pub.  L.  98- 
21)  designated  hospitals  in  certain  New 
England  counties  as  belonging  to  the  adjacent 


NECMA.  Thus,  for  purposes  of  the 
prospective  payment  system,  we  classify 
these  hospitals  as  urban  hospitals. 

It  is  clear  that  the  changes  being  proposed 
in  this  document  would  affect  both  a 
substantial  number  of  small  rural  hospitals  as 
well  as  other  classes  of  hospitals,  and  the 
effects  on  some  may  be  significant.  Therefore, 
the  discussion  below,  in  combination  with 
the  rest  of  this  proposed  rule,  constitutes  a 
combined  regulatory  impact  analysis  and 
regulatory  flexibility  analysis. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  proposed  rule 
was  reviewed  by  the  Office  of  Management 
and  Budget. 

II.  Objectives 

The  primary  objective  of  the  prospective 
payment  system  is  to  create  incentives  for 
hospitals  to  operate  efficiently  and  minimize 
unnecessary  costs  while  at  the  same  time 
ensuring  that  payments  are  sufficient  to 
adequately  compensate  hospitals  for  their 
legitimate  costs.  In  addition,  we  share 
national  goals  of  deficit  reduction  and 
restraints  on  government  spending  in 
general. 

We  believe  the  proposed  changes  would 
further  each  of  these  goals  while  maintaining 
the  financial  viability  of  the  hospital  industry 
and  ensuring  access  to  high  quality  health 
care  for  Medicare  beneficiaries.  We  expect 
that  these  proposed  changes  would  ensure 
that  the  outcomes  of  this  payment  system  are 
reasonable  and  equitable  while  avoiding  or 
minimizing  unintended  adverse 
consequences. 

III.  Limitations  of  Our  Analysis 

As  has  been  the  case  in  previously 
published  regulatory  impact  analyses,  the 
following  quantitative  analysis  presents  the 
projected  effects  of  our  proposed  policy 
changes,  as  well  as  statutory  changes 
effective  for  FY  1998,  on  various  hospital 
groups.  We  estimate  the  effects  of  individual 
policy  changes  by  estimating  payments  per 
case  while  holding  all  other  payment  policies 
constant.  We  use  the  best  data  available,  but 
we  do  not  attempt  to  predict  behavioral 
responses  to  our  policy  changes,  and  we  do 
not  make  adjustments  for  future  changes  in 
such  variables  as  admissions,  lengths  of  stay, 
or  case  mix.  As  we  have  done  in  previous 
proposed  rules,  we  are  soliciting  comments 
and  information  about  the  anticipated  effects 
of  these  changes  on  hospitals  and  our 
methodology  for  estimating  them. 

IV.  Hospitals  Included  In  and  Excluded 
From  the  Prospective  Payment  System 

The  prospective  payment  systems  for 
hospital  inpatient  operating  and  capital- 
related  costs  encompass  nearly  all  general, 
short-term,  acute  care  hospitals  that 
participate  in  the  Medicare  program.  There 
were  45  Indian  Health  Service  hospitals  in 
our  database,  which  we  excluded  from  the 
analysis  due  to  the  special  characteristics  of 
the  prospective  payment  method  for  these 
hospitals.  Among  other  short-term,  acute  care 
hospitals,  only  the  50  such  hospitals  in 
Maryland  remain  excluded  from  the 
prospective  payment  system  under  the 
waiver  at  section  1814(b)(3)  of  the  Act.  Thus, 
as  of  April  1997,  we  have  included  5,087 
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hospitals  in  our  analysis.  This  represents 
about  82  percent  of  all  Medicare- 
participating  hospitals.  The  majority  of  this 
impact  analysis  focuses  on  this  set  of 
hospitals. 

The  remaining  18  percent  are  specialty 
hospitals  that  are  excluded  from  the 
prospective  payment  system  and  continue  to 
be  paid  on  the  basis  of  their  reasonable  costs 
(subject  to  a  rate-of-increase  ceiling  on  their 
inpatient  operating  costs  per  discharge). 

These  hospitals  include  psychiatric, 
rehabilitation,  long-term  care,  children’s,  and 
cancer  hospitals.  The  impacts  of  our 
proposed  policy  changes  on  these  hospitals 
are  discussed  below. 

V.  Impact  on  Excluded  Hospitals  and  Units 

As  of  April  1997,  there  were  1,118 
specialty  hospitals  excluded  from  the 
prospective  payment  system  and  instead  paid 
on  a  reasonable  cost  basis  subject  to  the  rate- 
of-increase  ceiling  under  §  413.40.  In 
addition,  there  were  2,346  psychiatric  and 
rehabilitation  units  in  hospitals  otherwise 
subject  to  the  prospective  payment  system. 
These  excluded  units  are  also  paid  in 
accordance  with  §413.40. 

In  accordance  with  section  1886(b)(3)(B)  of 
the  Act,  the  update  factor  applicable  to  the 
rate-of-increase  limit  for  excluded  hospitals 
and  units  for  FY  1998  would  Be  2.8  percent 
(the  excluded  hospital  market  basket). 

The  impact  on  excluded  hospitals  and 
units  of  the  proposed  update  in  the  rate-of- 
increase  limit  depends  on  the  cumulative 
cost  increases  experienced  by  each  excluded 
hospital  or  unit  since  its  applicable  base 
period.  For  excluded  hospitals  and  units  that 
have  maintained  their  cost  increases  at  a 
level  below  the-percentage  increases  in  the 
rate-of-increase  limits  since  their  base  period, 
the  major  effect  will  be  on  the  level  of 
incentive  payments  these  hospitals  and  units 
receive.  Conversely,  for  excluded  hospitals 
and  units  with  per-case  cost  increases  above 
the  cumulative  update  in  their  rate-of- 
increase  limits,  the  major  effect  will  be  the 
amount  of  excess  costs  that  would  not  be 
reimbursed. 

In  this  context,  we  note  that,  under 
§  413.40(d)(3),  an  excluded  hospital  or  unit 
whose  costs  exceed  the  rate-of-increase  limit 
is  allowed  to  receive  its  rate-of-increase  limit 
plus  50  percent  of  reasonable  costs  in  excess 
of  the  limit,  not  to  exceed  110  percent  of  its 
limit.  In  addition,  under  the  various 
provisions  set  forth  in  §413.40,  excluded 
hospitals  and  units  can  obtain  payment 
adjustments  for  justifiable  increases  in 
operating  costs  that  exceed  the  limit.  At  the 
same  time,  however,  by  generally  limiting 
payment  increases,  we  continue  to  provide 
an  incentive  for  excluded  hospitals  and  units 
to  restrain  the  growth  in  their  spending  for 
patient  services. 

We  are  proposing  to  extend  certain 
exclusion  criteria  that  currently  apply  only  to 
long-term  care  hospitals  to  all  other 
categories  of  excluded  facilities.  These 
criteria  define  a  minimum  level  of 
independence  and  separate  control  that  a 
facility  must  have  in  order  to  be  excluded  as 
a  “hospital  within  a  hospital.”  We  expect 
that  this  provision  will  result  in  a  very  small 
decrease  in  aggregate  payment  levels  (other 


things  being  equal)  by,  for  example, 
preventing  new  hospital  units  from 
inappropriately  qualifying  for  the  exemption 
from  the-rate-of-increase  ceiling  that  is 
available  only  to  new  hospitals.  To  our 
knowledge,  there  are  fewer  than  50  facilities 
that  would  be  affected  by  this  proposal.  We 
welcome  comments  on  this  aspect  of  the 
impact  analysis. 

VI.  Quantitative  Impact  Analysis  of  the 
Proposed  Policy  Changes  Under  the 
Prospective  Payment  System  for  Operating 
Costs 

A.  Basis  and  Methodology  of  Estimates 

In  this  proposed  rule,  we  are  announcing 
policy  changes  and  payment  rate  updates  for 
the  prospective  payment  systems  for 
operating  and  capital-related  costs.  We  have 
prepared  separate  analyses  of  the  proposed 
changes  to  each  system.  This  section  deals 
with  changes  to  the  operating  prospective 
payment  system. 

The  data  used  in  developing  the 
quantitative  analyses  presented  below  are 
taken  from  the  FY  1996  MedPAR  file  and  the 
most  current  provider-specific  file  that  is 
used  for  payment  purposes.  Although  the 
analyses  of  the  changes  to  the  operating 
prospective  payment  system  do  not 
incorporate  cost  data,  the  most  recently 
available  hospital  cost  report  data  were  used 
to  create  some  of  the  variables  by  which 
hospitals  are  categorized.  Our  analysis  has 
several  qualifications.  First,  we  do  not  make 
adjustments  for  behavioral  changes  that 
hospitals  may  adopt  in  response  to  these 
proposed  policy  changes.  Second,  due  to  the 
interdependent  nature  of  the  prospective 
payment  system,  it  is  very  difficult  to 
precisely  quantify  the  impact  associated  with 
each  proposed  change.  Third,  we  draw  upon 
various  sources  for  the  data  used  to 
categorize  hospitals  in  the  tables.  In  some 
cases,  particularly  the  number  of  beds,  there 
is  a  fair  degree  of  variation  in  the  data  from 
different  sources.  We  have  attempted  to 
construct  these  variables  with  the  best 
available  source  overall.  For  individual 
hospitals,  however,  some  miscategorizations 
are  possible. 

Using  cases  in  the  FY  1996  MedPAR  file, 
we  simulated  payments  under  the  operating 
prospective  payment  system  given  various 
combinations  of  payment  parameters.  Any 
short-term,  acute  care  hospitals  not  paid 
under  the  general  prospective  payment 
systems  (Indian  Health  Service  hospitals  and 
hospitals  in  Maryland)  are  excluded  from  the 
simulations.  Payments  under  the  capital 
prospective  payment  system,  or  payments  for 
costs  other  than  inpatient  operating  costs,  are 
not  analyzed  here.  Estimated  payment 
impacts  of  proposed  FY  1998  changes  to  the 
capital  prospective  payment  system  are 
discussed  below  in  section  VII  of  this 
Appendix. 

The  proposed  changes  discussed  separately 
below  are  the  following: 

•  The  effects  of  the  annual  reclassification 
of  diagnoses  and  procedures  and  the 
recalibration  of  the  DRG  relative  weights 
required  by  section  1886(d)(4)(C)  of  the  Act. 

•  The  effects  of  changes  in  hospitals’  wage 
index  values  reflecting  the  wage  index 
update  (FY  1994  data). 


•  The  effects  of  implementing  the  Puerto 
Rico-specific  wage  index  to  be  applied  to  the 
Puerto  Rico  standardized  amounts. 

•  The  effects  of  completing  the  phase-out 
of  payments  for  extraordinarily  lengthy  cases 
(day  outlier  cases)  with  a  corresponding 
increase  in  payments  for  extraordinarily 
costly  cases  (cost  outliers),  in  accordance 
with  section  1886(d)(5)(A)(v)  of  the  Act. 

•  The  effects  of  geographic 
reclassifications  by  the  MGCRB  that  will  be 
effective  in  FY  1998. 

•  The  total  change  in  payments  based  on 
FY  1998  policies  relative  to  payments  based 
on  FY  1997  policies. 

To  illustrate  the  impacts  of  the  FY  1998 
proposed  changes,  our  analysis  begins  with 
a  FY  1998  baseline  simulation  model  using: 
the  FY  1997  GROUPER  (version  14.0);  the  FY 
1997  wage  index;  national  wage  index  values 
applied  to  the  Puerto  Rico  standardized 
amounts;  FY  1997  outlier  policy  (75  percent 
phase-out  of  day  outlier  payments);  and  no 
MGCRB  reclassifications.  Outlier  payments 
are  set  at  5.1  percent  of  total  DRG  payments. 

Each  proposed  and  statutory  policy  change 
is  then  added  incrementally  to  this  baseline 
model,  finally  arriving  at  an  FY  1998  model 
incorporating  all  of  the  changes.  This  allows 
us  to  isolate  the  effects  of  each  change. 

Our  final  comparison  illustrates  the 
percent  change  in  payments  per  case  from  FY 
1997  to  FY  1998.  Three  factors  have 
significant  impacts  here.  First  is  the  update 
to  the  standardized  amounts.  In  accordance 
with  section  1886(d)(3)(A)(iv)  of  the  Act,  we 
are  proposing  to  update  the  large  urban  and 
the  other  areas  average  standardized  amounts 
for  FY  1998  using  the  most  recently 
forecasted  hospital  market  basket  increase  for 
FY  1998  of  2.8  percent.  Similarly,  section 
1886(b)(3)(C)(ii)  of  the  Act  provides  that  the 
update  factor  applicable  to  the  hospital- 
specific  rates  for  sole  community  hospitals 
(SCHs)  and  essential  access  community 
hospitals  (EACHs)  (which  are  treated  as  SCHs 
for  payment  purposes)  is  equal  to  the  market 
basket  increase  of  2.8  percent. 

A  second  significant  factor  impacting 
changes  in  hospitals’  payments  per  case  from 
FY  1997  to  FY  1998  is  a  change  in  MGCRB 
reclassification  status  from  one  year  to  the 
next.  That  is,  hospitals  reclassified  in  FY 

1997  that  are  no  longer  reclassified  in  FY 

1998  may  have  a  negative  payment  impact 
going  from  FY  1997  to  FY  1998;  conversely, 
hospitals  not  reclassified  in  FY  1997  that  are 
reclassified  in  FY  1998  may  have  a  positive 
impact.  In  some  cases  these  impacts  can  be 
quite  substantial,  so  if  a  relatively  small 
number  of  hospitals  in  a  particular  category 
lose  their  reclassification  status,  the 
percentage  increase  in  payments  for  the 
category  may  be  below  the  national  mean. 

A  third  significant  factor  is  that  we 
currently  estimate  actual  outlier  payments 
during  FY  1997  will  be  4.9  percent  of  actual 
total  DRG  payments.  When  the  FY  1997  final 
rule  was  published,  we  projected  FY  1997 
outlier  payments  would  be  5.1  percent  of 
total  DRG  payments,  and  the  standardized 
amounts  were  reduced  correspondingly.  The 
effects  of  the  slightly  lower  than  expected 
outlier  payments  during  FY  1997  (as 
discussed  in  the  Addendum  to  this  proposed 
rule)  are  reflected  in  the  analyses  below 
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comparing  our  current  estimates  of  FY  1997 
payments  per  case  to  estimated  FY  1998 
payments  per  case. 

Table  I  demonstrates  the  results  of  our 
analysis.  The  table  categorizes  hospitals  by 
various  geographic  and  special  payment 
consideration  groups  to  illustrate  the  varying 
impacts  on  different  types  of  hospitals.  The 
top  row  of  the  table  shows  the  overall  impact 
on  the  5,087  hospitals  included  in  the 
analysis.  This  is  42  fewer  hospitals  than  were 
included  in  the  impact  analysis  in  the  FY 
1997  final  rule  (61  FR  46305).  Data  for  82 
hospitals  that  were  included  in  last  year’s 
analysis  were  not  available  for  analysis  this 
year;  however,  data  were  available  this  year 
for  40  hospitals  for  which  data  were  not 
available  last  year. 

The  next  four  rows  of  Table  I  contain 
hospitals  categorized  according  to  their 
geographic  location  (all  urban,  which  is 
further  divided  into  large  urban  and  other 
urban,  or  rural).  There  are  2,857  hospitals 
located  in  urban  areas  (MSAs  or  NECMAs) 
included  in  our  analysis.  Among  these,  there 
are  1,580  hospitals  located  in  large  urban 
areas  (populations  over  1  million),  and  1,277 
hospitals  in  other  urban  areas  (populations  of 
1  million  or  fewer).  In  addition,  there  are 
2,230  hospitals  in  rural  areas.  The  next  two 
groupings  are  by  bed-size  categories,  shown 
separately  for  urban  and  rural  hospitals.  The 
final  groupings  by  geographic  location  are  by 
census  divisions,  also  shown  separately  foe 
urban  and  rural  hospitals. 

The  second  part  of  Table  I  shows  hospital 
groups  based  on  hospitals’  FY  1998  payment 


classifications,  including  any 
reclassifications  under  section  1886(d)(10)  of 
the  Act.  For  example,  the  rows  labeled  urban, 
laige  urban,  other  urban,  and  rural  show  the 
numbers  of  hospitals  being  paid  based  on 
these  categorizations  (after  consideration  of 
geographic  reclassifications)  are  2,949, 1,733, 
1,216,  and  2,138,  respectively. 

The  next  three  groupings  examine  the 
impacts  of  the  proposed  changes  on  hospitals 
grouped  by  whether  or  not  they  have 
residency  programs  (teaching  hospitals  that 
receive  an  IME  adjustment),  receive  DSH 
payments,  or  some  combination  of  these  two 
adjustments.  There  are  3,996  nonteaching 
hospitals  in  our  analysis,  849  teaching 
hospitals  with  fewer  than  100  residents,  and 
242  teaching  hospitals  with  100  or  more 
residents. 

In  the  DSH  categories,  hospitals  are 
grouped  according  to  their  DSH  payment 
status,  and  whether  they  are  considered 
urban  or  rural  after  MGCRB  reclassifications. 
Hospitals  in  the  rural  DSH  categories, 
therefore,  represent  hospitals  that  were  not 
reclassified  for  purposes  of  the  standardized 
amount.  (They  may,  however,  have  been 
reclassified  for  purposes  of  the  wage  index.) 
The  next  category  groups  hospitals 
considered  urban  after  geographic 
reclassification,  in  terms  of  whether  they 
receive  the  IME  adjustment,  the  DSH 
adjustment,  both,  or  neither. 

The  next  four  rows  examine  the  impacts  of 
the  proposed  changes  on  rural  hospitals  by 
special  payment  groups  (SCHs,  rural  referral 
centers  (RRCs),  and  EACHs),  as  well  as  rural 


hospitals  not  receiving  a  special  payment 
designation.  The  RRCs  (95),  SCH/EACHs 
(651),  and  SCH/EACH  and  RRCs  (41)  shown 
here  were  not  reclassified  for  purposes  of  the 
standardized  amount.  There  are  four  SCHs 
that  will  be  reclassified  for  the  standardized 
amount  in  FY  1998  that,  therefore,  are  not 
included  in  these  rows.  There  are  eight 
EACHs  included  in  our  analysis  and  five 
EACH/RRCs. 

The  next  two  groupings  are  based  on  type 
of  ownership  and  the  hospital’s  Medicare 
utilization  expressed  as  a  percent  of  total 
patient  days.  These  data  are  taken  primarily 
from  the  FY  1995  Medicare  cost  report  files, 
if  available  (otherwise  FY  1994  data  are 
used).  Data  needed  to  determine  ownership 
status  or  Medicare  utilization  percentages 
were  unavailable  for  138  hospitals.  For  the 
most  part,  these  are  either  new  hospitals  or 
hospitals  filing  manual  cost  reports  that  are 
not  yet  entered  into  the  database. 

The  next  series  of  groupings  concern  the 
geographic  reclassification  status  of 
hospitals.  The  first  three  groupings  display 
hospitals  that  were  reclassified  by  the 
MGCRB  for  both  FY  1997  and  FY  1998,  or 
for  either  of  those  2  years,  by  urban/rural 
status.  The  next  rows  illustrate  the  overall 
number  of  FY  1998  reclassifications,  as  well 
as  the  numbers  of  reclassified  hospitals 
grouped  by  urban  and  rural  location.  The 
final  row  in  Table  I  contains  hospitals 
located  in  rural  counties  but  deemed  to  be 
urban  under  section  1886(d)(8)(B)  of  the  Act. 


Table  I.— Impact  Analysis  of  Changes  For  FY  1998  Operating  Prospective  Payment  System 

[Percent  changes  in  payments  per  case] 


Number  of 
hospitals 1 

DRG  re¬ 
calibration2 

New  wage 
data3 

Combined 
wage  &  re- 
calibration4 

Puerto 
Rico-spe¬ 
cific  wage 
index® 

Day  outlier 
phaseout6 

MGCRB  re¬ 
classifica¬ 
tion7 

All  FY  98 
changes8 

(0) 

(1) 

(2) 

(3) 

(4) 

(5)  • 

(6) 

(7) 

(By  Geographic  Location) 


ALL  HOSPITALS  . 

5,087 

0.1 

0.1 

0.0 

0.0 

0.0 

0.0 

3.0 

URBAN  HOSPITALS 

2,857 

0.1 

0.1 

0.0 

0.0 

-0.1 

-0.4 

3.0 

LARGE  URBAN  .. 

1,580 

0.1 

0.1 

0.0 

0.0 

-0.2 

-0.4 

3.0 

OTHER  URBAN  .. 

1,277 

0.1 

0.1 

0.1 

0.0 

0.1 

-0.3 

3.1 

RURAL  HOSPITALS  .. 

2,230 

-0.2 

0.4 

0.0 

0.0 

0.2 

2.1 

3.2 

BED  SIZE  (URBAN): 

0-99  BEDS  . 

720 

-0.2 

-0.1 

-0.4 

0.1 

0.2 

-0.4 

2.9 

100-199  BEDS  . 

948 

-0.1 

0.0 

-0.3 

0.1 

0.1 

-0.4 

3.0 

200-299  BEDS  . 

568 

0.1 

0.1 

0.0 

0.0 

0.1 

-0.4 

3.1 

300-499  BEDS  . 

460 

0.2 

0.1 

0.1 

0.0 

-0.1 

-0.4 

2.9 

500  OR  MORE  BEDS 

161 

0.3 

0.2 

0.4 

0.0 

-0.3 

-0.2 

3.1 

BED  SIZE  (RURAL): 

0-49  BEDS  . 

1,173 

-0.4 

0.4 

-0.2 

I'Til 

0.1 

0.1 

3.1 

50-99  BEDS  . 

654 

-0.3 

0.4 

-0.1 

0.0 

0.2 

1 2 

3.2 

100-149  BEDS  . 

237 

-0.2 

0.1 

0.0 

0.2 

2.9 

3.1 

150-199  BEDS  . 

90 

-0.1 

-  fcf 

0.2 

0.2 

2.7 

3.5 

200  OR  MORE  BEDS 

76 

0.0 

0.2 

0.2 

4.0 

2.9 

URBAN  BY  CENSUS  DIVI- 

SION: 

NEW  ENGLAND  . 

159 

0.1 

-0.4 

-0.5 

0.0 

-0.3 

2.4 

MIDDLE  ATLANTIC  ... 

431 

0.1 

0.6 

-1.0 

-0.4 

2.7 

SOUTH  ATLANTIC  .... 

419 

0.2 

-0.4 

-0.4 

0.1 

-0.4 

2.7 

EAST  NORTH 

CENTRAL  . 

474 

0.1 

0.3 

HVT1 

0.2 

3.4 

*•  jf 
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Table  I— Impact  Analysis  of  Changes  For  FY  1998  Operating  Prospective  Payment  System— Continued 

[Percent  changes  in  payments  per  case] 


Number  of 
hospitals 1 

DRG  re¬ 
calibration  2 

New  wage 
data3 

Combined 
wage  &  re¬ 
calibration  4 

Puerto 
Rico-spe¬ 
cific  wage 
index  3 

Day  outlier 
phaseout6 

MGCRB  re¬ 
classifica¬ 
tion7 

All  FY  98 
changes  8 

(0) 

(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

(7) 

EAST  SOUTH 

CENTRAL  . 

WEST  NORTH 

164 

0.2 

0.8 

0.8 

o 

o 

0.2 

-0.3 

4.1 

CENTRAL  . 

191 

0.2 

0.1 

0.1 

0.0 

-0.4 

3.5 

WEST  SOUTH 

v  ' 

CENTRAL  . 

367 

0.2 

-0.4 

-0.4 

0.0 

2.8 

MOUNTAIN  . 

129 

0.3 

-0.5 

-0.4 

0.0 

0.2 

3.0 

PACIFIC  . 

475 

0.1 

-0.2 

-0.3 

0.0 

0.2 

-0.3 

2.9 

PUERTO  RICO  . 

48 

0.0 

0.5 

I 

5.9 

-0.3 

-0.3 

9.4 

RURAL  BY  CENSUS  DIVI- 

SION: 

NEW  ENGLAND  . 

53 

0.7 

0.3 

0.0 

0.2 

2.0 

3.5 

MIDDLE  ATLANTIC  ... 

85 

-0.3 

-0.7 

0.0 

0.0 

1.1 

2.7 

SOUTH  ATLANTIC  .... 

298 

-0.2 

0.4 

0.1 

0.0 

0.2 

2.3 

2.7 

EAST  NORTH 

CENTRAL  . 

EAST  SOUTH 

302 

-0.1 

0.6 

0.3 

0.0 

0.2 

1.2 

2.9 

CENTRAL  . 

WEST  NORTH 

275 

-0.2 

0.3 

0.2 

3.6 

CENTRAL  . 

WEST  SOUTH 

512 

-0.3 

-0.1 

0.0 

0.2 

3.3 

CENTRAL  . 

347 

-0.2 

0.1 

-0.3 

0.2 

3.2 

3.2 

MOUNTAIN  . 

212 

-0.2 

0.0 

0.0 

0.1 

1.6 

3.5 

PACIFIC  . 

141 

-0.2 

1.1 

0.0 

0.1 

2.1 

3.7 

PUERTO  RICO  . 

5 

-0.4 

-1.4 

7.2 

0.0 

3.9 

8.6 

(By  Payment  Categories) 


URBAN  HOSPITALS . 

2,949 

0.1 

0.1 

0.1 

0.0 

-0.1 

3.0 

LARGE  URBAN  . 

1,733 

0.1 

0.2 

0.1 

0.0 

-0.2 

3.0 

OTHER  URBAN  . 

1,216 

0.1 

0.0 

-0.1 

HuTl 

0.1 

-0.4 

3.1 

RURAL  HOSPITALS  .. 

2,138 

-0.2 

0.3 

0.0 

0.0 

0.2 

1.9 

3.1 

TEACHING  STATUS: 
NON-TEACHING  . 

3,996 

0.0 

0.1 

-0.1 

0.2 

0.2 

3.1 

FEWER  THAN  100 
RESIDENTS  . 

849 

0.1 

0.1 

0.1 

.  m 

-0.4 

3.1 

100  OR  MORE  RESI¬ 
DENTS  . 

242 

0.2 

0.3 

0.3 

0.0 

-0.6 

-0.1 

2.9 

DISPROPORTIONATE 
SHARE  HOSPITALS 
(DSH): 

NON-DSH . 

3,186 

0.0 

0.1 

0.0 

0.2 

0.2 

3.2 

URBAN  DSH: 

100  BEDS  OR 
MORE  . 

1,403 

0.1 

0.1 

0.1 

-0.2 

-0.3 

2.9 

FEWER  THAN 

100  BEDS . 

91 

-0.3 

0.0 

-0.5 

0.2 

-0.2 

2.9 

RURAL  DSH: 

SOLE  COMMU¬ 
NITY  (SCH)  . 

153 

-0.3 

0.2 

-0.3 

Hn 

0.1 

2.9 

REFERRAL  CEN¬ 
TERS  (RRC)  .... 

35 

-0.1 

0.5 

0.3 

0.0 

0.1 

3.6 

3.4 

OTHER  RURAL  DSH: 
100  BEDS  OR 
MORE  . 

79 

-0.1 

0.6 

0.3 

0.3 

2.5 

2.8 

FEWER  THAN 

100  BEDS . 

140 

-0.4 

0.6 

0.1 

0.0 

0.1 

0.8 

3.8 

URBAN  TEACHING 
AND  DSH: 

BOTH  TEACHING 
AND  DSH  . 

703 

0.2 

0.2 

0.2 

0.0 

-0.3 

-0.4 

2.9 

TEACHING  AND 
NO  DSH  . 

333 

0.2 

0.2 

0.3 

0.0 

0.1 

-0.2 

3.3 

NO  TEACHING 
AND  DSH  . 

791 

0.0 

0.0 

-0.2 

0.1 

-0.2 

3.0 
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Table  I— Impact  Analysis  of  Changes  For  FY  1998  Operating  Prospective  Payment  System— Continued 

[Percent  changes  in  payments  per  case] 


Number  of 
hospitals 1 

(0) 

DRG  re¬ 
calibration  2 

(1) 

New  wage 
data3 

(2) 

Combined 
wage  &  re¬ 
calibration  4 

(3) 

Puerto 
Rico-spe¬ 
cific  wage 
index  6 

(4) 

Day  outlier 
phaseout6 

(5) 

MGCRB  re¬ 
classifica¬ 
tion7 

(6) 

All  FY  98 
changes8 

(7) 

NO  TEACHING 
AND  NO  DSH  .. 

1,122 

0.0 

0.0 

-0.2 

0.1 

0.2 

-0.3 

3.1 

RURAL  HOSPITAL 

* 

TYPES: 

NONSPECIAL 

• 

STATUS  HOS- 

PITALS  . 

1,351 

-0.2 

0.4 

0.0 

0.0 

0.2 

1.6 

3.0 

RRC  . 

95 

0.0 

0.5 

0.3 

0.0 

0.2 

5.1 

3.8 

SCH/EACH  . 

651 

-0.3 

0.1 

-0.3 

0.0 

0.1 

0.4 

2.8 

SCH/EACH  AND 

RRC  . 

41 

-0.1 

0.2 

-0.1 

0.0 

0.0 

1.3 

2.7 

TYPE  OF  OWNERSHIP: 

VOLUNTARY  . 

2,915 

0.1 

0.1 

0.1 

0.0 

-0.1 

-0.1 

3.0 

PROPRIETARY . 

688 

-0.2 

-0.3 

0.1 

0.2 

0.1 

2.8 

GOVERNMENT  . 

1,346 

0.0 

0.1 

0.0 

0.0 

0.2 

3.3 

UNKNOWN  . 

138 

0.1 

-0.1 

0.3 

-1.6 

-02 

2.1 

MEDICARE  UTILIZATION 
AS  A  PERCENT  OF  IN¬ 
PATIENT  DAYS: 

0-25  . 

266 

0.0 

-0.5 

0.0 

-0.2 

2.5 

25-50  . 

1,300 

0.2 

0.1 

0.0 

-0.1 

-0.2 

3.0 

50-65  . 

1,985 

0.1 

0.2 

0.0 

- 

0.1 

3.2 

OVER  65  . 

1,397 

-0.1 

0.1 

-0.1 

0.0 

0.1 

0.0 

2.9 

UNKNOWN  . 

138 

0.1 

0.0 

-0.1 

0.3 

-1.6 

-0.2 

2.1 

Hospitals  Reclassified  by  the  Medicare  Geographic  Review  Board 


RECLASSIFICATION  STA¬ 
TUS  DURING  FY  97 

AND  FY  98: 
RECLASSIFIED  DUR¬ 
ING  BOTH  FY  97 
AND  FY  98  . 

340 

0.0 

1.1 

0.9 

0.0 

0.2 

5.5 

3.3 

URBAN  . 

102 

0.1 

1.4 

'  1.4 

m 

0.1 

2.9 

3.6 

RURAL  . 

238 

0.4 

0.0 

0.3 

8.5 

3.1 

RECLASSIFIED  DUR¬ 
ING  FY  98  ONLY:  .. 

92 

0.7 

0.1 

0.1 

3.6 

9.0 

URBAN  . 

15 

1.2 

0.1 

1.0 

7.4 

RURAL  . 

77 

-0.2 

0.2 

7.1 

11.0 

RECLASSIFIED  DUR¬ 
ING  FY  97  ONLY  ... 

203 

0.0 

0.2  1 

0.0 

-0.8 

-0.3 

URBAN  . 

88 

0.1 

0.2 

-0.1 

-1.1 

0.1 

RURAL  . 

115 

-0.2 

0.2 

-0.1 

-1.0 

FY  98  RECLASSIFICA¬ 
TIONS: 

ALL  RECLASSIFIED 
HOSPITALS . 

433 

0.1 

1.0 

m 

0.2 

52 

4.2 

STANDARD 

AMOUNT 

ONLY  . 

96 

1.8 

1.7 

0.1 

0.1 

-02 

3.3 

WAGE  INDEX 
ONLY . 

284 

0.1 

0.4 

0.3 

0.0 

0.2 

7.8 

4.5 

BOTH  . 

53 

1.8 

1.7 

0.2 

3.7 

4.6 

NONRECLASSI- 
FIED  . 

4,627 

0.1 

0.1 

0.0 

0.0 

-0.1 

-0.5 

2.9 

ALL  URBAN  RECLAS¬ 
SIFIED  . 

117 

0.2 

1  1.3 

1.3 

0.0 

0.1 

2.5 

4.2 

STANDARD 

AMOUNT 

ONLY . 

45 

0.1 

1.8 

1.7 

0.1 

0.0 

-0.9 

3.3 

WAGE  INDEX 
ONLY . 

33 

0.3 

0.5 

0.7 

0.0 

6.4 

5.1 

BOTH  . 

39 

1.8 

1.7 

0.2 

1.8 

4.2 

NONRECLASSI- 
FIED  . 

2,740 

0.1 

0.0 

0.0 

0.0 

-0.1 

-0.5 

3.0 
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Table  I —Impact  Analysis  of  Changes  For  FY  1998  Operating  Prospective  Payment  System— Continued 

[Percent  changes  in  payments  per  case] 


Number  of 
hospitals 1 

(0) 

DRG  re¬ 
calibration  2 

(D 

New  wage 
data3 

(2) 

Combined 
wage  &  re¬ 
calibration  4 

(3) 

Puerto 
Rico-spe¬ 
cific  wage 
index  3 

(4) 

Day  outlier 
phaseout6 

(5) 

MGCRB  re¬ 
classifica¬ 
tion7 

(6) 

All  FY  98 
changes  8 

(7) 

ALL  RURAL  RECLAS¬ 
SIFIED  . 

316 

-0.1 

0.6 

0.4 

0.0 

0.2 

8.3 

4.3 

STANDARD 

AMOUNT 

ONLY  . 

51 

-0.2 

1.9 

1.6 

0.0 

0.4 

2.5 

3.2 

WAGE  INDEX 
ONLY  . 

251 

-0.1 

0.4 

0.1 

0.0 

0.2 

8.6 

4.2 

BOTH  . 

14 

-0.1 

1.8 

1.6 

0.0 

0.5 

14.7 

6.5 

NONRECLASSI- 
FIED  . 

1,887 

-0.2 

0.3 

-0.1 

0.0 

0.1 

-0.3 

2.7 

OTHER  RECLASSI¬ 
FIED: 

HOSPITALS 

(SECTION  . 

1886(d)(8)(B))  . 

27 

-0.2 

0.2 

-0.1 

0.0 

0.2 

0.8 

3.4 

1  Because  data  necessary  to  classify  some  hospitals  by  category  were  missing,  the  total  number  of  hospitals  in  each  category  may  not  equal 
the  national  total.  Discharge  data  are  from  FY  1996,  and  hospital  cost  report  data  are  from  reporting  periods  beginning  in  FY  1994  and  FY  1995. 

2 This  column  displays  the  payment  impacts  of  the  recalibration  of  the  DRG  weights,  based  on  FY  1996  MedPAR  data  and  the  DRG  classifica¬ 
tion  changes,  in  accordance  with  section  1886(d)(4)(C)  of  the  Act. 

3  This  column  shows  the  payment  effects  of  updating  the  data  used  to  calculate  the  wage  index  with  data  from  the  FY  1994  cost  reports. 

4  This  column  displays  the  combined  impacts  of  the  reclassification  and  recalibration  of  the  DRGs,  the  updated  wage  data  used  to  calculate 
the  wage  index,  and  the  budget  neutrality  adjustment  factor  for  these  two  changes,  in  accordance  with  sections  1886(d)(4)(C)(iii)  and 
1886(d)(3)(E)  of  the  Act.  Thus,  it  represents  the  combined  impacts  shown  in  columns  1  and  2,  and  the  FY  1998  budget  neutrality  factor  of 
0.998400. 

5  This  column  illustrates  the  payment  impacts  of  the  Puerto  Rico-specific  wage  index,  applied  to  the  Puerto  Rico  standardized  amounts. 

6  This  column  illustrates  the  payment  impacts  of  completing  the  phase-out  of  day  outlier  payments,  and  increasing  cost  outlier  payments,  in  ac¬ 
cordance  with  section  1886(d)(5)  of  the  Act. 

7  Shown  here  are  the  combined  effects  of  geographic  reclassification  by  the  Medicare  Geographic  Classification  Review  Board  (MGCRB).  The 
effects  shown  here  demonstrate  the  FY  1998  payment  impacts  of  going  from  no  reclassifications  to  the  reclassifications  scheduled  to  be  in  effect 
for  FY  1998.  Reclassification  for  prior  years  has  no  bearing  on  the  payment  impacts  shown  here. 

8  This  column  shows  changes  in  payments  from  FY  1997  to  FY  1998.  It  incorporates  all  of  the  changes  displayed  in  columns  3  through  6  (the 
changes  displayed  in  columns  1  and  2  are  included  in  column  3).  It  also  displays  the  impacts  of  the  updates  to  the  FY  1998  standardized 
amounts  and  the  hospital-specific  rates,  changes  in  hospitals’  reclassification  status  in  FY  1998  compared  to  FY  1997,  and  the  difference  in 
outlier  payments  from  FY  1997  to  FY  1998.  The  sum  of  columns  3  through  6  plus  these  effects  may  be  different  from  the  percentage  changes 
shown  here  due  to  rounding  and  interactive  effects. 


B.  Impact  of  the  Proposed  Changes  to  the 
DRG  Classifications  and  Relative  Weights 
(Column  1) 

In  column  1  of  Table  I,  we  present  the 
combined  effects  of  the  DRG  reclassifications 
and  recalibration,  as  discussed  in  section  II. 
of  the  preamble  to  this  proposed  rule.  Section 
1886(d)(4)(C)(i)  of  the  Act  requires  us  each 
year  to  make  appropriate  classification 
changes  and  to  recalibrate  the  DRG  weights 
in  order  to  reflect  changes  in  treatment 
patterns,  technology,  and  any  other  factors 
that  may  change  the  relative  use  of  hospital 
resources. 

We  compared  aggregate  payments  using 
the  FT  1997  DRG  relative  weights  (GROUPER 
version  14)  to  aggregate  payments  using  the 
proposed  FY  1998  DRG  relative  weights 
(GROUPER  version  15).  Overall,  payments 
increase  by  0.1  percent  due  to  the  DRG 
changes,  although  this  is  prior  to  applying 
the  budget  neutrality  factor  for  DRG  and 
wage  index  changes  (see  column  3). 
Consistent  with  the  minor  changes  we  are 
proposing  for  the  FY  1998  GROUPER,  the 
redistributional  impacts  of  DRG 
reclassifications  and  recalibration  across 
hospital  groups  are  very  small  (a  0.1  percent 
increase  for  large  and  other  urban  hospitals; 
a  0.2  percent  decrease  among  rural  hospitals). 


Within  hospital  categories,  the  net  effects  for 
urban  hospitals  are  small  positive  changes  for 
larger  hospitals  (200  or  more  beds),  and 
slightly  negative  changes  for  urban  hospitals 
with  fewer  than  200  beds.  Among  rural 
hospitals,  the  smallest  rural  hospitals  (fewer 
than  50  beds)  experience  a  decrease  of  0.4 
percent.  For  other  rural  bed  size  categories, 
slight  negative  impacts  prevail.  Only  the 
largest  rural  hospitals  (200  or  more  beds) 
avoid  any  negative  impact  from  the  changes. 

The  breakdowns  by  urban  census  division 
show  that  the  increase  among  urban  hospitals 
is  spread  across  all  census  categories,  with 
the  largest  increase  (0.3  percent)  for  hospitals 
in  the  Mountain  census  division.  For  rural 
hospitals,  the  largest  decrease  is  0.4  percent 
for  the  five  rural  hospitals  in  Puerto  Rico. 

The  next  largest  decrease  is  0.3  percent  in  the 
West  North  Central  census  division.  This 
pattern  of  negative  impacts  upon  small  and 
rural  hospitals  is  also  apparent  when 
examining  the  effects  of  DRG  changes  on 
hospitals  according  to  special  payment 
categories,  with  the  largest  decrease  (0.4 
percent)  among  rural  DSH  hospitals  with 
fewer  than  100  beds. 

Overall,  we  attribute  the  changes 
associated  with  DRG  recalibration  to  the 
increasing  gap  between  the  relative  weights 


for  medical,  diagnostic,  and  less  complicated 
surgical  DRGs  and  the  weights  for  the  more 
complicated  surgical  DRGs.  Since  the  cases 
associated  with  the  former  DRGs  tend  to  be 
treated  more  often  in  smaller  hospitals  with 
fewer  resources  available,  lower  relative 
weights  associated  with  those  cases  would 
disproportionately  affect  these  hospitals.  In 
general,  small  hospitals  that  serve  a 
disproportionate  share  of  low-income 
patients  fit  this  definition.  In  contrast,  larger 
hospitals  in  both  urban  and  rural  areas, 
which  tend  to  treat  the  latter  group  of  DRGs, 
would  experience  small  payment  increases. 
Teaching  hospitals,  which  also  treat  the  more 
complicated  cases,  experience  similar  effects. 
We  note,  however,  that  both  the  positive  and 
negative  impacts  are  relatively  minor. 

C.  Impact  of  Updating  the  Wage  Data 
(Column  2) 

Section  1886(d)(3)(E)  of  the  Act  requires 
that,  beginning  October  1, 1993,  we  annually 
update  the  wage  data  used  to  calculate  the 
wage  index.  In  accordance  with  this 
requirement,  the  proposed  wage  index  for  FY 
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1998  is  based  on  data  submitted  for  hospital 
cost  reporting  periods  beginning  on  or  after 
October  1, 1993  and  before  October  1, 1994. 

As  with  the  previous  column,  the  impact  of 
the  new  data  on  hospital  payments  is  isolated 
by  holding  the  other  payment  parameters 
constant  in  the  two  simulations.  That  is, 
column  2  shows  the  percentage  changes  in 
payments  when  going  from  a  model  using  the 
FY  1997  wage  index  based  on  FY  1993  wage 
data  before  geographic  reclassifications  to  a 
model  using  the  FY  1998  prereclassification 
wage  index  based  on  FY  1994  wage  data. 

The  results  indicate  that  the  new  wage  data 
have  a  0.1  percent  increase  overall  impact  on 
hospital  payments  (prior  to  applying  the 
budget  neutrality  factor,  see  column  3).  Rural 
hospitals  generally  appear  to  benefit  from  the 
update.  Payments  increase  for  rural  hospitals 
by  0.4  percent.  These  increases  are 
attributable  to  relatively  laige  increases  in  the 
wage  index  values  for  the  rural  areas  of 
particular  States  (although  all  but  one 
changed  by  less  than  5  percent).  Urban 
hospitals  as  a  group  are  not  significantly 
affected  by  the  updated  wage  data  (0.1 
percent  increases),  although  some  particular 
categories  of  urban  hospitals  exhibit  sizeable 
changes. 

Some  of  the  largest  changes  are  found 
among  both  urban  and  rural  hospitals 
grouped  by  census  division.  In  almost  all 
cases,  payments  change  by  less  than  1 
percent.  Our  review  of  the  wage  data 
indicates  that  these  changes  were  attributable 
to  improved  reporting,  as  well  as  relative 
changes  in  labor  costs. 

Among  the  urban  census  division 
categories,  the  East  South  Central  and  the 
Middle  Atlantic  census  divisions  experience 
the  largest  increases  (0.8  and  0.7  percent, 
respectively).  In  the  East  South  Central,  the 
increase  stems  largely  from  wage  index 
increases  of  6.0  percent  in  the  Mobile, 
Alabama  labor  market  area,  and  an  increase 
of  5.2  percent  in  the  Memphis,  Tennessee 
labor  market  area.  In  the  Middle  Atlantic 
division,  New  York  City’s  wage  index  rises 
by  almost  1.4  percent,  and  Philadelphia’s 
wage  index  increases  by  1.3  percent.  The 
largest  decrease  among  urban  hospitals 
occurs  in  the  Mountain  census  division  with 
a  decline  of  0.5  percent.  This  decrease  is 
primarily  due  to  a  3.7  percent  decrease  in  the 
wage  index  for  Phoenix,  Arizona. 

Among  the  rural  hospitals,  all  census 
divisions  experience  increases  except  for  the 
Middle  Atlantic  (and  Puerto  Rico,  discussed 
separately  below)  census  division,  which 
experiences  a  slight  decrease  of  0.3  percent. 
The  largest  increase  (1.1  percent)  occurs  in 
the  Pacific  census  division.  Here,  Oregon’s 
rural  wage  index  rises  by  3.3  percent,  and 
Washington’s  rural  index  increases  by  2.9 
percent.  The  second  largest  increase  (0.7 
percent)  occurs  in  the  New  England  census 
division.  In  this  census  division,  the  Vermont 
index  increases  by  4.5  percent,  and  the 
Maine  index  increases  by  1.9  percent. 

In  Puerto  Rico,  payments  increase  by  0.5 
percent  for  the  urban  hospitals  and  decrease 
by  1.4  percent  for  the  five  rural  hospitals. 
Although  column  4  shows  the  isolated  effects 
of  introducing  the  Puerto  Rico-specific  wage 
index,  it  is  also  included  in  the  payment 
simulations  here  showing  the  impacts  of  the 


new  wage  data.  Of  the  six  urban  areas  in 
Puerto  Rico,  two  experience  increases  in 
their  national  and  Puerto  Rico-specific  wage 
index  values,  including  the  San  Juan- 
Bayamon  area  (4.4  percent  national,  and  2.0 
percent  Puerto  Rico-specific),  which  contains 
the  majority  of  the  urban  Puerto  Rico 
hospitals  (29  of  48),  and  the  Mayaguez  area 
(6.4  percent  national,  and  4.0  Puerto  Rico- 
specific). 

The  following  chart  compares  the  shifts  in 
wage  index  values  for  labor  market  areas  for 
FY  1998  with  those  from  FY  1997.  The 
majority  of  labor  market  areas  (336) 
experience  less  than  a  5  percent  change.  A 
total  of  31  labor  market  areas  experience  a 
change  between  5  and  10  percent;  14  of  those 
experience  increases.  Still  fewer  labor 
markets  experience  a  change  of  more  than  10 
percent;  one  experiences  an  increase,  and 
two  experience  decreases.  We  reviewed  the 
data  for  any  area  that  experienced  a  wage 
index  change  of  5  percent  or  more  to 
determine  the  reason  for  the  fluctuation. 


Percentage  change  in 
area  wage  index  val- 

Number  of  labor 
market  areas 

ues 

FY  1997 

FY  1998 

Increase  more  than 

10  percent  . 

1 

1 

Increase  between  5 
and  10  percent  (in¬ 
clusive)  . 

10 

14 

Increase  or  decrease 
less  than  5  percent 
(inclusive)  . 

334 

336 

Decrease  between  5 
and  10  percent  . 

9 

17 

Decrease  more  than 

10  percent  . 

3 

2 

Under  the  proposed  FY  1998  wage  index, 
94.2  percent  of  urban  hospitals  and  99.9 
percent  of  rural  hospitals  would  experience 
a  change  in  their  wage  index  of  less  than  5 
percent.  Among  urban  hospitals,  153  would 
experience  a  change  of  between  5  and  10 
percent  (66  increasing  and  87  decreasing), 
while  only  3  rural  hospitals  fall  into  this 
category,  all  decreasing.  Ten  urban  hospitals 
and  no  rural  hospitals  would  experience  a 
change  of  more  than  10  percent.  The 
following  chart  shows  the  projected  impact 
for  urban  and  rural  hospitals. 


Number  of  hospitals 

Rural 

Increase  more  than 

10  percent  . 

4 

0 

Increase  between  5 
and  10  percent  (in¬ 
clusive)  . 

66 

0 

Increase  or  decrease 
less  than  5  percent 

2663 

2217 

Decrease  between  5 
and  10  percent  (in¬ 
clusive)  . 

87 

3 

Decrease  more  than 

10  percent  . 

6 

0 

D.  Combined  Impact  of  DBG  and  Wage  Index 
Changes — Including  Budget  Neutrality 
Adjustment  (Column  3) 

The  impact  of  DRG  reclassifications  and 
recalibration  on  aggregate  payments  is 
required  by  section  1886(d)(4)(C)(iii)  of  the 
Act  to  be  budget  neutral.  In  addition,  section 
1886(d)(3)(E)  of  the  Act  specifies  that  any 
updates  or  adjustments  to  the  wage  index  are 
to  be  budget  neutral.  As  pointed  out  in  the 
Addendum  to  this  proposed  rule,  we 
compared  aggregate  payments  using  the  FY 
1997  DRG  relative  weights  and  wage  index  to 
aggregate  payments  using  the  FY  1998  DRG 
relative  weights  and  wage  index.  Based  on 
this  comparison,  we  computed  a  wage  and 
recalibration  budget  neutrality  factor  of 
0.998400.  In  Table  I,  the  combined  overall 
impacts  of  the  effects  of  both  the  DRG 
reclassifications  and  recalibration  and  the 
updated  wage  index  are  shown  in  column  3. 
The  0.0  percent  impact  for  All  Hospitals 
demonstrates  that  these  changes,  in 
combination  with  the  budget  neutrality 
factor,  are  budget  neutral. 

For  the  most  part,  the  changes  in  this 
column  are  the  sum  of  the  changes  in 
columns  1  and  2,  minus  the  approximately 
0.2  percent  decrease  attributable  to  the 
budget  neutrality  factor.  There  may,  of 
course,  be  some  variation  of  plus  or  minus 
0.1  percent  due  to  rounding.  In  calculating 
the  total  changes  shown  in  column  7,  readers 
should  begin  with  this  column  and  add 
across,  excluding  the  impacts  shown  in 
columns  1  and  2. 

E.  Puerto  Bico-Specific  Wage  Index  (Column 
4) 

As  described  in  section  III.  of  the  preamble 
to  this  proposed  rule,  we  are  proposing  to 
adopt  a  Puerto  Rico-specific  wage  index  for 
FY  1998.  These  wage  index  values  would  be 
applied  to  the  Puerto  Rico  standardized 
amounts.  Column  4  shows  the  effect  of 
implementing  this  proposed  change  results 
in  no  payment  impact  for  the  All  Hospitals 
row.  In  Puerto  Rico,  payments  increase  by  5.9 
percent  among  urban  hospitals,  and  7.2 
percent  among  rural  hospitals.  As  shown  in 
Table  4F  of  the  Addendum,  the  Puerto  Rico- 
specific  wage  index  values  are  considerably 
higher  than  Puerto  Rico’s  national  wage 
indexes  (shown  in  Table  4A  of  the 
Addendum).  This  results  in  the  increases 
shown  in  this  column. 

As  indicated  above,  this  change  is  shown 
in  isolation  here  for  ease  in  reading  Table  I. 
To  actually  calculate  the  national  DRG  and 
wage  index  budget  neutrality  factors,  the 
Puerto  Rico-specific* wage  index  was 
included.  As  described  in  the  Addendum,  we 
also  computed  a  DRG  reclassification  and 
recalibration  budget  neutrality  adjustment  for 
the  Puerto  Rico  standardized  amounts  equal 
to  0.999224. 

F.  Outlier  Changes  (Column  5) 

Currently,  Medicare  provides  extra 

payment  in  addition  to  the  basic  DRG 
payment  amount  for  extremely  costly  or 
extraordinarily  lengthy  cases  (cost  outliers 
and  day  outliers,  respectively).  Beginning 
with  FY  1995,  section  1886(d)(5)(A)  of  the 
Act  requires  the  Secretary  to  phase-out 
payments  for  day  outliers.  Under  the 
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requirements  of  section  1886(d)(5)(A)(v),  the 
proportion  of  day  outlier  payments  to  total 
outlier  payments  is  reduced  from  FY  1994 
levels  as  follows:  75  percent  of  FY  1994 
levels  in  FY  1995,  50  percent  of  FY  1994 
levels  in  FY  1996,  and  25  percent  of  FY  1994 
levels  in  FY  1997.  For  discharges  occurring 
after  September  30, 1997,  the  Secretary  will 
no  longer  pay  for  day  outliers  under  the 
provisions  of  section  1886(d)(5HA)(I)  of  the 
Act.  This  reduction  in  day  outlier  payments 
will  be  offset  by  an  increase  in  cost  outlier 
payments. 

As  discussed  in  the  Addendum,  for  FY 
1998,  we  are  proposing  that  a  case  would 
receive  cost  outlier  payments  if  its  costs 
exceed  the  DRG  amount  plus  $7,600.  We  are 
also  proposing  to  maintain  the  marginal  cost 
factor  for  cost  outliers  at  80  percent. 

The  payment  impacts  of  these  changes  are 
minimal.  Hospital  categories  negatively 
affected  by  phasing-out  day  outliers  are 
consistent  with  the  categories  negatively 
affected  in  previous  years:  urban  Middle 
Atlantic  census  division  (1.0  percent 
decline);  urban  hospitals  with  500  or  more 
beds  (0.3  percent  decline);  teaching  hospitals 
with  100  or  more  residents  (0.6  percent 
decline);  and  hospitals  for  which  data  were 
unavailable  to  calculate  Medicare  utilization 
rates  (1.5  percent  decline).  This  last  category 
contains  anumber  of  New  York  City  public 
hospitals  that  file  manual  cost  reports. 
Because  the  changes  to  the  outlier  policy 
result  in  a  shift  in  payments  from  cases  paid 
as  day  outliers  to  cases  paid  as  cost  outliers, 
this  indicates  that  these  categories  have 
higher  percentages  of  day  outliers. 

G.  Impact  ofMGCRB  Reclassifications 
(Column  6) 

Our  impact  analysis  to  this  point  has 
assumed  hospitals  are  paid  on  the  basis  of 
their  actual  geographic  location  (with  the 
exception  of  ongoing  policies  that  provide 
that  certain  hospitals  receive  payments  on 
bases  other  than  where  they  are 
geographically  located,  such  as  hospitals  in 
rural  counties  that  are  deemed  urban  under 
section  1886(d)(8)(B)  of  the  Act).  The  changes 
in  column  6  reflect  the  per  case  payment 
impact  of  moving  from  this  baseline  to  a 
simulation  incorporating  the  MGCRB 
decisions  for  FY  1998.  As  noted  below,  these 
decisions  affect  hospitals’  standardized 
amount  and  wage  index  area  assignments.  In 
addition,  rural  hospitals  reclassified  for 
purposes  of  the  standardized  amount  qualify 
to  be  treated  as  urban  for  purposes  of  the 
DSH  adjustment.  . 

By  March  30  of  each  year,  the  MGCRB 
makes  reclassification  determinations  that  ’ 
will  be  effective  for  the  next  fiscal  year, 
which  begins  on  October  1.  The  MGCRB  may 
approve  a  hospital’s  reclassification  request 
for  the  purpose  of  using  the  other  area’s 
standardized  amount,  wage  index  value,  or 
both.  Effective  FY  1997,  rural  hospitals  can 
no  longer  be  reclassified  to  an  other  urban 
area  for  purposes  of  the  standardized  amount 
under  section  1886(d)(10)  of  the  Act. 

The  proposed  FY  1998  wage  index  values 
incorporate  all  of  the  MGCRB’s 
reclassification  decisions  for  FY  1998.  The 
wage  i*vlex  values  also  reflect  any  decisions 
made  by  the  HCFA  Administrator  through 


the  appeals  and  review  process  for  MGCRB 
decisions  as  of  March  29, 1997.  Additional 
changes  that  result  from  the  Administrator’s 
review  of  MGCRB  decisions  or  a  request  by 
a  hospital  to  withdraw  its  application  will  be 
reflected  in  the  final  rule  for  FY  1998. 

The  overall  effect  of  geographic 
reclassification  is  required  to  be  budget 
neutral  by  section  1886(d)(8)(D)  of  the  Act. 
Therefore,  we  applied  an  adjustment  of 
0.995127  to  ensure  that  the  effects  of 
reclassification  are  budget  neutral.  (See 
section  II.  A.4  of  the  Addendum  to  this 
proposed  rule.) 

As  a  group,  rural  hospitals  benefit  from 
geographic  reclassification.  Their  payments 
rise  2.1  percent,  while  payments  to  urban 
hospitals  decline  0.4  percent.  Large  urban 
hospitals  lose  0.4  percent  because,  as  a 
group,  they  have  the  smallest  percentage  of 
hospitals  that  are  reclassified  (fewer  than  2 
percent  of  large  urban  hospitals  are 
reclassified).  There  are  enough  hospitals  in 
other  urban  areas  that  are  reclassified  to  limit 
the  decrease  in  payments  to  urban  hospitals 
stemming  from  the  budget  neutrality  offset  to 
0.3  percent.  Among  urban  hospital  groups 
generally  (that  is,  bed  size,  census  division, 
and  special  payment  status),  payments 
generally  fall  between  0.3  and  0.4  percent. 
Urban  hospitals  with  500  or  more  beds  have 
the  lowest  decline,  only  0.2  percent,  owing 
to  the  reclassification  of  9  hospitals  within 
this  category. 

A  positive  impact  is  evident  among  all 
rural  hospital  groups.  The  smallest  effect 
among  the  rural  census  divisions  is  1.1 
percent  for  the  Middle  Atlantic  division.  The 
largest  impacts  are  in  rural  Puerto  Rico  and 
the  West  South  Central,  with  increases  of  3.9 
percent  and  3.2  percent,  respectively. 

Among  rural  hospitals  designated  as  RRCs, 
45  hospitals  are  reclassified  for  purposes  of 
the  wage  index  only,  leading  to  the  5.1 
percent  increase  in  payments  among  RRCs 
overall.  This  positive  impact  on  RRCs  is  also 
reflected  in  the  category  of  rural  hospitals 
with  200  or  more  beds,  which  has  a  4.0 
percent  increase  in  payments. 

Rural  hospitals  reclassified  for  FY  1997 
and  FY  1998  experience  an  8.5  percent 
increase  in  payments.  This  may  be  due  to  the 
fact  that  these  hospitals  have  the  most  to  gain 
from  reclassification  and  have  been 
reclassified  for  a  period  of  years.  Rural 
hospitals  reclassified  for  FY  1998  only 
experience  a  7.1  percent  increase  in 
payments,  while  rural  hospitals  reclassified 
for  FY  1997  only  experience  a  0.1  decrease 
in  payments.  Urban  hospitals  reclassified  for 
FY  1997  but  not  FY  1998  experience  a  1.1 
percent  decline  in  payments  overall.  This 
appears  to  be  due  to  the  combined  impacts 
of  the  budget  neutrality  adjustment,  and  a 
number  of  Bergen-Passaic,  New  Jersey 
hospitals  in  this  category  that  experience  a 
4.5  percent  drop  in  their  wage  index  after 
reclassification.  Urban  hospitals  reclassified 
for  FY  1998  but  not  for  FY  1997  experience 
a  1.0  percent  increase  in  payments. 

The  FY  1998  Reclassification  rows  of  Table 
I  show  the  changes  in  payments  per  case  for 
all  FY  1998  reclassified  and  nonreclassified 
hospitals  in  urban  and  rural  locations  for 
each  of  the  three  reclassification  categories 
(standardized  amount  only,  wage  index  only, 


or  both).  The  table  illustrates  that  the  largest 
impact  for  reclassified  rural  hospitals  is  for 
those  hospitals  reclassified  for  both  the 
standardized  amount  and  the  wage  index. 
These  hospitals  receive  a  14.7  percent 
increase  in  payments.  In  addition,  rural 
hospitals  reclassified  just  for  the  wage  index 
receive  an  8.6  percent  payment  increase.  The 
overall  impact  on  reclassified  hospitals  is  to 
increase  their  payments  per  case  by  an 
average  of  5.2  percent  for  FY  1998. 

Among  the  27  rural  hospitals  deemed  to  be 
urban  under  section  1886(d)(8)(B)  of  the  Act, 
payments  increase  0.8  percent  due  to  MGCRB 
reclassification.  This  is  because,  although 
these  hospitals  are  treated  as  being  attached 
to  an  urban  area  in  our  baseline  (their 
redesignation  is  ongoing,  rather  than  annual 
like  the  MGCRB  reclassifications),  they  are 
eligible  for  MGCRB  reclassification.  For  FY 
1998,  one  hospital  in  this  category 
reclassified  to  a  large  urban  area. 

The  reclassification  of  hospitals  primarily 
affects  payment  to  nonreclassified  hospitals 
through  changes  in  the  wage  index  and  the 
geographic  reclassification  budget  neutrality 
adjustment  required  by  section  1886(d)(8)(D) 
of  the  Act.  Among  hospitals  that  are  not 
reclassified,  the  overall  impact  of  hospital 
reclassifications  is  an  average  decrease  in 
payments  per  case  of  about  0.5  percent, 
which  corresponds  closely  with  the 
geographic  reclassification  budget  neutrality 
factor.  Rural  nonreclassified  hospitals 
decrease  slightly  less,  experiencing  a  0.3 
percent  decrease.  This  occurs  because  the 
wage  index  values  in  some  rural  areas 
increase  after  reclassified  hospitals  are 
excluded  from  the  calculation  of  those 
indexes. 

The  number  of  reclassifications  for 
purposes  of  the  standardized  amount,  or  for 
both  the  standardized  amount  and  the  wage 
index,  has  declined  from  210  in  FY  1997  to 
149  in  FY  1998.  The  number  of  wage  index 
only  reclassifications  increased  slightly  from 
274  in  FY  1997  to  284  in  FY  1998. 

The  foregoing  analysis  was  based  on 
MGCRB  and  HCFA  Administrator  decisions 
made  by  March  29  of  this  year.  As  previously 
noted,  there  may  be  changes  to  some  MGCRB 
decisions  .through  the  appeals,  review,  and 
applicant  withdrawal  process.  The  outcome 
of  these  cases  will  be  reflected  in  the  analysis 
presented  in  the  final  rule. 

H.  All  Changes  (Column  7) 

Column  7  compares  our  estimate  of 
payments  per  case,  incorporating  all  changes 
reflected  in  this  proposed  rule  for  FY  1998 
(including  statutory  changes),  to  our  estimate 
of  payments  per  case  in  FY  1997.  It  includes 
the  effects  of  the  2.8  percent  update  to  the 
standardized  amounts  and  the  hospital- 
specific  rates  for  SCHs  and  EACHs,  and 
reflects  the  0.2  percentage  point  difference 
between  the  projected  outlier  payments  in  FY 
1998  (5.1  percent  of  total  DRG  payments)  and 
the  current  estimate  of  the  percentage  of 
actual  outlier  payments  in  FY  1997  (4.9 
percent),  as  described  in  the  introduction  to 
this  Appendix  and  the  Addendum. 

We  also  note  that  column  7  includes  the 
impacts  of  FY  1998  MGCRB  reclassifications 
compared  to  the  payment  impacts  of  FY  1997 
reclassifications.  Column  6,  however,  shows 
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the  impact  of  going  from  no  MGCRB 
reclassifications  to  the  FY  1998 
reclassifications.  Therefore,  when  comparing 
FY  1998  payments  to  FY  1997,  the  percent 
changes  due  to  FY  1998  reclassifications 
shown  in  column  6  need  to  be  offset  by  the 
effects  of  reclassification  on  hospitals’  FY 

1997  payments  (column  4  of  Table  1, 
September  1, 1996  final  rule;  61  FR  46306). 
For  example,  the  impact  of  MGCRB 
reclassifications  on  rural  hospitals’  FY  1997 
payments  was  approximately  a  2.3  percent 
increase,  offsetting  the  2.1  percent  increase  in 
column  6.  Therefore,  the  net  change  in  FY 

1998  payments  due  to  reclassification  for 
rural  hospitals  is  actually  closer  to  a  decrease 
of  0.2  percent  relative  to  FY  1997.  However, 
last  year’s  analysis  contained  a  somewhat 
different  set  of  hospitals,  so  this  might  affect 
the  numbers  slightly. 

There  might  also  be  interactive  effects 
among  the  various  factors  comprising  the 
payment  system  that  we  are  not  able  to 
isolate.  For  these  reasons,  the  values  in 
column  7  may  not  equal  the  sum  of  the 
changes  in  columns  3  through  6,  plus  the 
other  impacts  that  we  are  able  to  identify. 

The  overall  payment  increase  from  FY 
1998  to  FY  1997  for  all  hospitals  is  a  3.0 
percent  increase.  This  reflects  the  0.0  percent 
net  change  in  total  payments  due  to  the 
proposed  changes  for  FY  1998  shown  in 
columns  3  through  6,  the  2.8  percent  update 
for  FY  1998,  and  the  0.2  percent  higher 
outlier  payments  in  FY  1998  compared  to  FY 
1997,  as  discussed  above. 

Hospitals  in  urban  areas  experience  a  3.0 
percent  rise  in  payments  per  case  over  FY 
1997.  Similar  to  all  hospitals  nationally,  this 
is  primarily  due  to  the  factors  discussed 
above:  the  2.8  percent  update  and  a  0.2 


percent  higher  level  of  outlier  payments 
estimated  for  FY  1998.  Urban  hospitals  lose 
0.1  percent  due  to  the  phase-out  of  the  day 
outlier  policy.  Their  0.4  negative  impact  in 
FY  1998  due  to  reclassification  is  offset  by  a 
similar  impact  from  FY  1997 
reclassifications.  Hospitals  in  large  and  other 
urban  areas  experience  3.0  percent  and  3.1 
percent  increases,  respectively. 

Hospitals  in  rural  areas  experience  a  3.2 
percent  increase.  This  larger  increase  for 
rural  hospitals  appears  to  be  primarily 
attributable  to  RRCs  experiencing  a  3.8 
percent  increase  in  payments  overall  for  FY 
1998.  The  45  RRCs  that  were  reclassified  for 
the  wage  index  experience  a  4.7  percent 
overall  increase  in  payments  from  FY  1997 
to  FY  1998.  Although  a  small  number,  they 
tend  to  be  large  hospitals  and  therefore  have 
a  disproportionate  impact  in  the  rural 
category.  In  fact,  these  45  hospitals 
represented  7  percent  of  all  rural  discharges 
during  FY  1996  (2  percent  of  all  rural 
hospitals). 

Puerto  Rico  stands  out  as  having  large 
payment  increases  for  FY  1998,  with  urban 
Puerto  Rico  hospitals’  payments  increasing 
by  9.4  percent,  and  rural  Puerto  Rico 
hospitals’  payments  increasing  by  8.6 
percent.  As  noted.earlier,  this  is  largely  due 
to  the  proposed  implementation  of  the  Puerto 
Rico-specific  wage  index  during  FY  1998. 

Among  other  census  divisions,  urban  East 
South  Central  displays  the  largest  increase, 
4.1  percent.  This  is  related  to  the  0.8  percent 
increase  due  to  the  new  wage  data.  Similarly, 
rural  Pacific  and  rural  East  South  Central 
display  above  average  increases,  3.6  and  3.5 
percent  respectively.  The  smallest  increase, 
on  the  other  hand,  occurs  in  urban  New 
England,  with  a  2.4  percent  payment 


increase.  This  also  appears  to  be  due  to  the 
updated  wage  data  (the  Boston  wage  index 
value  declines  by  1.5  percent). 

The  only  hospital  groups  with  negative 
payment  impacts  from  FY  1997  to  FY  1998 
are  hospitals  that  were  reclassified  for  FY 
1997  and  are  not  reclassified  for  FY  1998. 
Overall,  these  hospitals  lose  0.3  percent.  The 
urban  hospitals  in  this  category  actually 
experience  slight  payment  increases  over  FY 
1997  (0.1  percent),  while  the  rural  hospitals 
lose  1.0  percent.  On  the  other  hand,  hospitals 
reclassified  for  FY  1998  that  were  not 
reclassified  for  FY  1997  would  experience 
the  greatest  payment  increases:  11.0  percent 
for  77  rural  hospitals  in  this  category  and  7.4 
percent  for  15  urban  hospitals. 

Reclassification  appears  to  be  a  significant 
factor  influencing  the  payment  increases  for 
a  number  of  rural  hospital  groups  with  above 
average  overall  payment  increases  in  column 
7.  This  impact  is  illustrated  most  clearly 
when  one  examines  the  rows  categorizing 
hospitals  by  their  reclassification  status  for 
FY  1998.  All  nonreclassified  hospitals  have 
an  average  payment  increase  of  2.9  percent. 
The  average  payment  increase  for  all 
reclassified  hospitals  is  4.2  percent. 

Among  SCH/EACHs,  the  payment  increase 
is  2.8  percent.  The  primary  reason  for  this 
below  average  increase  is  that  there  is 
minimal  impact  upon  these  hospitals  from 
the  higher  estimated  FY  1998  outlier 
payments.  Because  this  hospital  group 
receives  their  hospital-specific  rate  if  the 
hospitals  exceed  the  applicable  Federal 
amount  (including  outliers),  and  the  hospital- 
specific  rate  is  not  adjusted  for  outliers,  there 
is  less  of  an  impact  due  to  changes  in  outlier 
payment  levels. 


Table  II— Impact  Analysis  of  Changes  for  FY  1998  Operating  Prospective  Payment  System 

[Payments  per  case] 


(By  Geographic  Location) 


ALL  HOSPITALS  . 

.  5,087 

6,759 

6,965 

3.0 

URBAN  HOSPITALS . 

.  2,857 

7,332 

7,554 

3.0 

LARGE  URBAN  . 

.  1,580 

7,884 

8,117 

3.0 

OTHER  URBAN  . 

. 

.  1,277 

6,624 

6,831 

31 

RURAL  HOSPITALS  . 

. 

.  2,230 

4,454 

4,594 

3.2 

BED  SIZE  (URBAN): 

0-99  BEDS  . 

.  720 

4,916 

5,059 

2.9 

100-199  BEDS . 

.  948 

6,170 

6,354 

3.0 

200-299  BEDS . 

. 

.  568 

6,878 

7,092 

3.1 

300-499  BEDS . 

.  460 

7,827 

8,055 

2.9 

500  OR  MORE  BEDS  . 

.  161 

9,573 

9,873 

3.1 

BED  SIZE  (RURAL): 

0-49  BEDS . 

.  1,173 

3,650 

3,763 

3.1 

50-99  BEDS  . 

.  654 

4,169 

4,302 

3.2 

100-149  BEDS . 

.  237 

4,623 

4,768 

3.1 

150-199  BEDS . 

.  90 

4,803 

4,972 

3.5 

200  OR  MORE  BEDS  . 

.  76 

5,576 

5,740 

2.9 

URBAN  BY  CENSUS  DIVISION: 

NEW  ENGLAND . 

.  159 

7,851 

8,039 

2.4 

MIDDLE  ATLANTIC  . 

.  431 

8,113 

8,335 

2.7 

SOUTH  ATLANTIC  . 

.  419 

7,002 

7,190 

2.7 
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Table  II— Impact  Analysis  of  Changes  for  FY  1998  Operating  Prospective  Payment  System— Continued 

[Payments  per  case] 


* 

Number  of 
hospitals 1 

(D 

Average  FY 
1997  pay¬ 
ment  per 
case 

(2) 

Average  FY 
1998  pay¬ 
ment  per 
case 

(3) 

All  changes 

(4) 

EAST  NORTH  CENTRAL  . 

474 

7,037 

7,279 

3.4 

EAST  SOUTH  CENTRAL  . 

_ _ _ V— . 

164 

6,537 

6,807 

4.1 

WEST  NORTH  CENTRAL  . 

191 

6,945 

7,186 

3.5 

WEST  SOUTH  CENTRAL  . 

367 

6,815 

7,009 

2.8 

MOUNTAIN  . 

129 

7,101 

7,315 

3.0 

PACIFIC  . 

475 

8,406 

8,648 

2.9 

PUERTO  RICO  . 

48 

2,692 

2,946 

9.4 

RURAL  BY  CENSUS  DIVISION: 

.  - 

NEW  ENGLAND . 

53 

5,270 

5,456 

3.5 

MIDDLE  ATLANTIC  . 

* . . . 

85 

4,745 

4,871 

2.7 

SOUTH  ATLANTIC  . 

298 

4,636 

4,761 

2.7 

EAST  NORTH  CENTRAL  . 

302 

4,501 

4,634 

2.9 

EAST  SOUTH  CENTRAL  . 

275 

4,125 

4,274 

3.6 

WEST  NORTH  CENTRAL  . 

512 

4,148 

4,284 

3.3 

WEST  SOUTH  CENTRAL  . 

347 

4,004 

4,133 

3.2 

MOUNTAIN  . 

212 

4,779 

4,947 

3.5 

PACIFIC  . 

. 

141 

5,578 

5,783 

3.7 

PUERTO  RICO  . 

. 

5 

-  2,074 

2,253 

8.6 

(By  Payment  Categories) 


URBAN  HOSPITALS  . .1 . 

2,949 

7,294 

7,515 

3.0 

LARGE  URBAN  . 

1,733 

7,738 

7,970 

3.0 

OTHER  URBAN  . . . 

1,216 

6,634 

6,839 

3.1 

RURAL  HOSPITALS  . 

2,138 

4,433 

4,570 

3.1 

TEACHING  STATUS: 

NON-TEACHING  . 

3,996 

5,492 

5,662 

3.1 

FEWER  THAN  100  RESIDENTS . 

849 

7,201 

7,425 

3.1 

100  OR  MORE  RESIDENTS  . 

242 

11,006 

11,321 

2.9 

DISPROPORTIONATE  SHARE  HOSPITALS  (DSH): 

NON-DSH  . 

3,186 

5,806 

5,991 

3.2 

URBAN  DSH: 

100  BEDS  OR  MORE  . 

1,403 

7,970 

8,203 

2.9 

FEWER  THAN  100  BEDS  . 

91 

5,110 

5,260 

2.9 

RURAL  DSH: 

SOLE  COMMUNITY  (SCH)  . 

153 

4,386 

4,513 

2.9 

REFERRAL  CENTERS  (RRC)  . 

35 

5,391 

5,576 

3.4 

OTHER  RURAL  DSH: 

100  BEDS  OR  MORE  . 

79 

4,311 

4,431 

2.8 

FEWER  THAN  100  BEDS  . 

140 

3,592 

3,730 

3.8 

(D 

(2) 

(3) 

(4) 

URBAN  TEACHING  AND  DSH: 

BOTH  TEACHING  AND  DSH  . 

703 

8,953 

9,210 

2.9 

TEACHING  AND  NO  DSH . 

333 

7,395 

7,641 

3.3 

NO  TEACHING  AND  DSH  . . * _ 

791 

6,393 

6,587 

3.0 

NO  TEACHING  AND  NO  DSH  . 

1,122 

5,675 

5,853 

3.1 

RURAL  HOSPITAL  TYPES: 

NONSPECIAL  STATUS  HOSPITALS  . 

1,351 

4,001 

4,121 

3.0 

RRC . 

95 

5,382 

5,586 

3.8 

SCH/EACH  . . 

651 

4,555 

4,683 

2.8 

SCH/EACH  and  RRC . 

41 

5,463 

5,609 

2.7 

TYPE  OF  OWNERSHIP: 

VOLUNTARY  . 

2,915 

6,932 

7,143 

3.0 

PROPRIETARY  . 

688 

6,143 

6,315 

2.8 

GOVERNMENT  . 

1,346 

6,283 

6,490 

3.3 

UNKNOWN  . 

138 

7,582 

7,743 

2.1 

MEDICARE  UTILIZATION  AS  A  PERCENT  OF  INPATIENT  DAYS: 

0—25  . 

266 

8  849 

2  5 

25—50  . 

1  300 

8  227 

a  475 

3  0 

50-65  . 

1  985 

6  183 

6  382 

3  2 

OVER  65  . 

1^397 

5^251 

5>02 

2.9 

UNKNOWN  . 

138 

7,582 

7,743 

2.1 
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Table  II— Impact  Analysis  of  Changes  for  FY  1998  Operating  Prospective  Payment  System— Continued 

[Payments  per  case] 


Number  of 
hospitals 1 

Average  FY 
1997  pay¬ 
ment  per 
case 

Average  FY 
1998  pay¬ 
ment  per 
case 

All  changes 

(1) 

(2) 

(3) 

(4) 

Hospitals  Reclassified  by  the  Medicare  Geographic  Review  Board 


RECLASSIFICATION  STATUS  DURING  FY  97  AND  FY  98: 

RECLASSIFIED  DURING  BOTH  FY  97  AND  FY  98  . 

340 

6,123 

6,328 

URBAN  . 

102 

7,231 

7,490 

RURAL  . 

238 

5,248 

5,410 

RECLASSIFIED  DURING  FY  98  ONLY  . 

92 

5,843 

6,372 

URBAN  . 

15 

7,940 

8  526 

RURAL  . 

77 

4^384 

4*872 

RECLASSIFIED  DURING  FY  97  ONLY: 

URBAN  . 

203 

6,063 

6  045 

RURAL  . 

88 

7*054 

7,062 

FY  98  RECLASSIFICATIONS . 

115 

4J38 

4*685 

ALL  RECLASSIFIED  HOSPITALS  . 

433 

6,077 

6,334 

STANDARD  AMOUNT  ONLY . 

96 

5,927 

6,120 

WAGE  INDEX  ONLY  . 

284 

6,085 

6,360 

BOTH  . 

53 

6,251 

6,539 

NONRECLASSIFIED  . 

4,627 

6,836 

7,037 

ALL  URBAN  RECLASSIFIED  . 

117 

7,340 

7,650 

STANDARD  AMOUNT  ONLY  . 

45 

6,449 

6,659 

WAGE  INDEX  ONLY  . 

33 

9,513 

9,996 

BOTH  . 

39 

6,457 

6,731 

NONRECLASSIFIED  . 

7,332 

7,549 

ALL  RURAL  RECLASSIFIED  . 

316 

5,317 

STANDARD  AMOUNT  ONLY . 

51 

4,651 

WAGE  INDEX  ONLY  . 

251 

5,163 

5,381 

BOTH  . 

14 

5,337 

5,683 

NONRECLASSIFIED  . 

1,887 

4,216 

4,329 

OTHER  RECLASSIFIED: 

HOSPITALS  (SECTION  1886(d)(8)(B)) . 

27 

4,902 

1  These  payment  amounts  per  case  do  not  reflect  any  estimates  of  annual  case-mix  increase. 


3.3 

3.6 

3.1 

9.0 


-0.3 

0.1 

-1.1 

4.2 

3.3 

4.5 

4.6 
2.9 

4.2 

3.3 

5.1 

4.2 
3.0 

4.3 

3.2 

4.2 
6.5 

2.7 

3.4 


Table  Ii  presents  the  projected  impact  of 
the  proposed  changes  for  FY  1998  for  urban 
and  rural  hospitals  and  for  the  different 
categories  of  hospitals  shown  in  Table  I.  It 
compares  the  projected  payments  per  case  for 
FY  1998  with  the  average  estimated  per  case 
payments  for  FY  1997,  as  calculated  under 
our  models.  Thus,  this  table  presents,  in 
terms  of  the  average  dollar  amounts  paid  per 
discharge,  the  combined  effects  of  the 
changes  presented  in  Table  I.  The  percentage 
changes  shown  in  the  last  column  of  Table 
II  equal  the  percentage  changes  in  average 
payments  from  column  7  of  Table  I. 

VII.  Impact  of  Proposed  Changes  in  the 
Capital  Prospective  Payment  System 

A.  General  Considerations 
We  now  have  data  that  were  unavailable  in 
previous  impact  analyses  for  the  capital 
prospective  payment  system.  Specifically,  we 
have  cost  report  data  for  the  fourth  year  of 
the  capital  prospective  payment  system  (cost- 
reports  beginning  in  FY  1995)  available 
through  the  December  1996  update  of  the 
Health  Care  Provider  Cost  Report  Information 
System  (HCRIS).  We  also  have  updated 
information  on  the  projected  aggregate 
amount  of  obligated  capital  approved  by  the 
fiscal  intermediaries.  However,  our  impact 
analysis  of  payment  changes  for  capital- 
related  costs  is  still  limited  by  the  lack  of 


hospital-specific  data  on  several  items.  These 
are  the  hospital’s  projected  new  capital  costs 
for  each  year,  its  projected  old  capital  costs 
for  each  year,  and  the  actual  amounts  of 
obligated  capital  that  will  be  put  in  use  for 
patient  care  and  recognized  as  Medicare  old 
capital  costs  in  each  year.  The  lack  of  this 
information  afreets  our  impact  analysis  in  the 
following  ways: 

•  Major  investment  in  hospital  capital 
assets  (for  example  in  building  and  major 
fixed  equipment)  occurs  at  irregular 
intervals.  As  a  result,  there  can  be  significant 
variation  in  the  growth  rates  of  Medicare 
capital-related  costs  per  case  among 
hospitals.  We  do  not  have  the  necessary 
hospital-specific  budget  data  to  project  the 
hospital  capital  growth  rate  for  individual 
hospitals. 

•  Moreover,  our  policy  of  recognizing 
certain  obligated  capital  as  old  capital  makes 
it  difficult  to  project  future  capital-related 
costs  for  individual  hospitals.  Under 

§  412.302(c),  a  hospital  is  required  to  notify 
its  intermediary  that  it  has  obligated  capital 
by  the  later  of  October  1, 1992,  or  90  days 
after  the  beginning  of  the  hospital’s  first  cost 
reporting  period  under  the  capital 
prospective  payment  system.  The 
intermediary  must  then  notify  the  hospital  of 
its  determination  whether  the  criteria  for 
recognition  of  obligated  capital  have  been 


met  by  the  later  of  the  end  of  the  hospital’s 
first  cost  reporting  period  subject  to  the 
capital  prospective  payment  system  or  9 
months  after  the  receipt  of  the  hospital’s 
notification.  The  amount  that  is  recognized 
as  old  capital  is  limited  to  the  lesser  of  the 
actual  allowable  costs  when  the  asset  is  put 
in  use  for  patient  care  or  the  estimated  costs 
of  the  capital  expenditure  at  the  time  it  was 
obligated.  We  have  substantial  information 
regarding  intermediary  determinations  of 
projected  aggregate  obligated  capital 
amounts.  However,  we  still  do  not  know 
when  these  projects  will  actually  he  put  into 
use  for  patient  care,  the  actual  amount  that 
will  be  recognized  as  obligated  capital  when 
the  project  is  put  into  use,  or  the  Medicare 
share  of  the  recognized  costs.  Therefore,  we 
do  not  know  actual  obligated  capital 
commitments  for  purposes  of  the  FY  1998 
capital  cost  projections.  We  discuss  in 
Appendix  B  the  assumptions  and 
computations  we  employ  to  generate  the 
amount  of  obligated  capital  commitments  for 
use  in  the  FY  1998  capital  cost  projections. 

In  Table  III  of  this  appendix,  we  present 
the  redistributive  effects  that  are  expected  to 
occur  between  “hold-harmless”  hospitals 
and  "fully  prospective”  hospitals  in  FY  1998. 
In  addition,  we  have  integrated  sufficient 
hospital-specific  information  into  our 
actuarial  model  to  project  the  impact  of  the 
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proposed  FY  1998  capital  payment  policies 
by  the  standard  prospective  payment  system 
hospital  groupings.  We  caution  that  while  we 
now  have  actual  information  on  the  effects  of 
the  transition  payment  methodology  and 
interim  payments  under  the  capital 
prospective  payment  system  and  cost  report 
data  for  most  hospitals,  we  need  to  randomly 
generate  numbers  for  the  change  in  old 
capital  costs,  new  capital  costs  for  each  year, 
and  obligated  amounts  that  will  be  put  in  use 
for  patient  care  services  and  recognized  as 
old  capital  each  year.  We  continue  to  be 
unable  to  predict  accurately  FY  1998  capital 
costs  for  individual  hospitals,  but  with  the 
more  recent  data  on  the  experience  to  date 
under  the  capital  prospective  payment 
system,  there  is  adequate  information  to 
estimate  the  aggregate  impact  on  most 
hospital  groupings. 

We  present  the  transition  payment 
methodology  by  hospital  grouping  in  Table 
IV.  In  Table  V  we  present  the  results  of  the 
cross-sectional  analysis  using  the  results  of 
our  actuarial  model.  This  table  presents  the 
aggregate  impact  of  the  FY  1998  payment 
policies. 

B.  Projected  Impact  Based  on  the  Proposed 
FY  1998  Actuarial  Model 
1.  Assumptions 

In  this  impact  analysis,  we  model 
dynamically  the  impact  of  the  capital 
prospective  payment  system  from  FY  1997  to 
FY  1998  using  a  capital  cost  model.  The  FY 
1998  model,  described  in  Appendix  B  of  this 
proposed  rule,  integrates  actual  data  from 
individual  hospitals  with  randomly 
generated  capital  cost  amounts.  We  have 
capital  cost  data  from  cost  reports  beginning 
in  FY  1989  through  FY  1995  received 
through  the  December  1996  update  of  HCRIS, 


interim  payment  data  for  hospitals  already 
receiving  capital  prospective  payments 
through  PRICER,  and  data  reported  by  the 
intermediaries  that  include  the  hospital- 
specific  rate  determinations  that  have  been 
made  through  January  1, 1997  in  the 
provider-specific  file.  We  used  these  data  to 
determine  the  proposed  FY  1998  capital 
rates.  However,  we  do  not  have  individual 
hospital  data  on  old  capital  changes,  new 
capital  formation,  and  actual  obligated 
capital  costs.  We  have  data  on  costs  for 
capital  in  use  in  FY  1993,  and  we  age  that 
capital  by  a  formula  described  in  Appendix 
B.  We  therefore  need  to  randomly  generate 
only  new  capital  acquisitions  for  any  year 
after  FY  1993.  All  Federal  rate  payment 
parameters  are  assigned  to  the  applicable 
hospital. 

Recently  available  cost  report  data  indicate 
that  old  capital  costs  are  declining  faster  than 
we  previously  projected.  Consequently,  for 
FY  1998  we  are  projecting  faster  declines  in 
old  capital.  To  make  up  for  the  larger 
declines  in  old  capital,  we  are  projecting 
faster  growth  in  new  capital.  The 
combination  of  these  two  factors  will  make 
the  100-percent  Federal  rate  higher  than  the 
hold-harmless  rate  for  some  hold-harmless 
hospitals.  Therefore,  we  are  now  projecting 
that  more  hospitals  will  move  to  the  100- 
percent  Federal  rate  than  previously 
projected. 

For  purposes  of  this  impact  analysis,  the 
FY  1998  actuarial  model  includes  the 
following  assumptions: 

•  Medicare  inpatient  capital  costs  per 
discharge  will  increase  at  the  following  rates 
during  these  periods: 


Average  percentage  increase  in  capital  costs 
per  discharge 


Fiscal  year 

Percent¬ 
age  in¬ 
crease 

1996  . 

3.84 

1997  . 

4.46 

1998  . 

4.50 

•  The  Medicare  case-mix  index  will 
increase  by  1.0  percent  in  FY  1997  and  FY 
1998. 

•  The  Federal  capital  rate  and  hospital- 
specific  rate  were  updated  in  FY  1996  by  an 
analytical  framework  that  considers  changes 
in  the  prices  associated  with  capital-related 
costs,  and  adjustments  to  account  for  forecast 
error,  changes  in  the  case-mix  index, 
allowable  changes  in  intensity,  and  other 
factors.  The  proposed  FY  1998  update  for 
inflation  is  1.10  percent  (see  section  III  of  the 
Addendum). 

2.  Results 

We  have  used  the  actuarial  model  to 
estimate  the  change  in  payment  for  capital- 
related  costs  from  FY  1997  to  FY  1998.  Table 
III  shows  the  effect  of  the  capital  prospective 
payment  system  on  low  capital  cost  hospitals 
and  high  capital  cost  hospitals.  We  consider 
a  hospital  to  be  a  low  capital  cost  hospital 
if,  based  on  a  comparison  of  its  initial 
hospital-specific  rate  and  the  applicable 
Federal  rate,  it  will  be  paid  under  the  fully 
prospective  payment  methodology.  A  high 
capital  cost  hospital  is  a  hospital  that,  based 
on  its  initial  hospital-specific  rate,  will  be 
paid  under  the  hold-harmless  payment 
methodology.  Based  on  our  actuarial  model, 
the  breakdown  of  hospitals  is  as  follows: 


Capital  Transition  Payment  Methodology 


Type  of  hospital 

Percent  of 
hospitals 

FY  1998 
percent  of 
discharges 

FY  1998 
percent  of 
capital  costs 

FY  1998 
percent  of 
capital  pay¬ 
ments 

Low  Cost  Hospital  . 

66 

62 

58 

59 

High  Cost  Hospital . 

34 

38 

42 

41 

A  low  capital  cost  hospital  may  request  to 
have  its  hospital-specific  rate  redetermined 
based  on  old  capital  costs  in  the  current  year, 
through  the  later  of  the  hospital’s  cost 
reporting  period  beginning  in  FY  1994  or  the 
first  cost  reporting  period  beginning  after 
obligated  capital  comes  into  use  (within  the 
limits  established  in  §  412.302(e)  for  putting 
obligated  capital  in  use  for  patient  care).  If 


the  redetermined  hospital-specific  rate  is 
greater  than  the  adjusted  Federal  rate,  these 
hospitals  will  be-paid  under  the  hold- 
harmless  payment  methodology.  Regardless 
of  whether  the  hospital  became  a  hold- 
harmless  payment  hospital  as  a  result  of  a 
redetermination,  we  have  continued  to  show 
these  hospitals  as  low  capital  cost  hospitals 
in  Table  III. 


Assuming  no  behavioral  changes  in  capital 
expenditures,  Table  III  displays  the 
percentage  change  in  payments  from  FY  1997 
to  FY  1998  using  the  above  described 
actuarial  model.  With  the  proposed  Federal 
rate,  we  estimate  aggregate  Medicare  capital 
payments  will  increase  by  7.19  percent  in  FY 
1998. 


Table  III.— Impact  of  Proposed  Changes  for  FY  1998  on  Payments  per  Discharge 


[FY  1997  payments  per  discharge) 


Number 
of  hos¬ 
pitals 

Discharges 

Adjusted 

Federal 

payment 

Average 

Federal 

percent 

Hospital 

specific 

payment 

Hold 

harmless 

payment 

Excep¬ 
tions  pay¬ 
ment 

Total 

payment 

Low  Cost  Hospitals  . 

3,330 

6,844,215 

$469.21 

63.86 

$134.59 

$2.72 

$56.19 

$662.70 

Fully  Prospective  . . 

6  162  124 

4.39  9ft 

60.00 

149.48 

60.85 

649  61 

100%  Federal  Rate  . 

251 

658^508 

756.30 

100  00 

13  60 

769  90 

Hold  Harmless . 

11 

23  583 

974  74 

33  13 

789  18 

27  68 

1  091  61 

High  Cost  Hospitals . 

1,684 

4,194^629 

745.99 

98.04 

20.38 

24.58 

>90.95 
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Table  Hi —Impact  of  Proposed  Changes  for  FY  1998  on  Payments  per  Discharge— Continued 

[FY  1997  payments  per  discharge] 


7 

Number 
of  hos¬ 
pitals 

Discharges 

Adjusted 

Federal 

payment 

Average 

Federal 

percent 

Hospital 

specific 

payment 

Hold 

harmless 

payment 

Excep¬ 
tions  pay¬ 
ment 

Total 

payment 

100%  Federal  Rate  . 

Hold  Harmless . 

Total  Hospitals  . 

1,590 

94 

5,014 

4,037,189 

157,441 

11,038,844 

760.08 

384.62 

574.38 

100.00 

49.19 

77.13 

542.92 

9.43 

24.02 

39.14 

44.18 

784.10 

966.68 

711.44 

[FY  1998  payments  per  discharge] 


Number 
of  hos¬ 
pitals 

Discharges 

Adjusted 

Federal 

payment 

Average 

Federal 

percent 

Hospital 

specific 

payment 

Hold 

harmless 

payment 

Excep¬ 
tions  pay¬ 
ment 

Total 

payment 

Percent 

change 

Low  Cost  Hospitals  ..*. . 

3,330 

7,007,946 

$541.97 

72.94 

$101.16 

$1.65 

$63.03 

$707.81 

6.81 

Fully  Prospective  . 

100%  Ffldpral  Rate  . 

3,068 

254 

6,309,538 

685,995 

12,413 

4,294,976 

4,201,847 

93,129 

11,302,922 

518.20 

763.67 

70.00 

100.00 

112.35 

67.55 

21.61 

698.11 

785.29 

7.47 

2.00 

Hold  Harmless . 

8 

371.31 

36.27 

931.58 

56.43 

1,359.32 

804.99 

803.36 

24.52 

High  Cost  Hospitals . 

100%  Federal  Rate  . 

1,684 

1,618 

66 

767.03 

775.10 

99.15 

100.00 

9.38 

28.59 

28.26 

1.77 

2.46 

Hold  Harmless . 

402.78 

57.09 

432.39 

43.27 

878.44 

-9.13 

Total  Hospitals . 

5,014 

627.49 

83.15 

62.72 

4.59 

49.94 

744.74 

4.68 

We  project  that  low  capital  cost  hospitals 
paid  under  the  fully  prospective  payment 
methodology  will  experience  an  average 
increase  in  payments  per  case  of  6.81 
percent,  and  high  capital  cost  hospitals  will 
experience  an  average  increase  of  1.77 
percent. 

For  hospitals  paid  under  the  fully 
prospective  payment  methodology,  the 
Federal  rate  payment  percentage  will 
increase  from  60  percent  to  70  percent  and 
the  hospital-specific  rate  payment  percentage 
will  decrease  from  40  to  30  percent  in  FY 
1998.  The  Federal  rate  payment  percentage 
for  hospitals  paid  under  the  hold-harmless 
payment  methodology  is  based  on  the 
hospital’s  ratio  of  new  capital  costs  to  total 
capital  costs.  The  average  Federal  rate 
payment  percentage  for  high  cost  hospitals 
receiving  a  hold-harmless  payment  for  old 
capital  will  increase  from  49.19  percent  to 
57.09  percent  We  estimate  the  percentage  of 
hold-harmless  hospitals  paid  based  on  100 


percent  of  the  Federal  rate  will  increase  from 
94.6  percent  to  96.2  percent. 

We  expect  that  the  average  hospital- 
specific  rate  payment  per  discharge  will 
decrease  from  $83.44  in  FY  1997  to  $62.72 
in  FY  1998.  This  is  partly  due  to  the  decrease 
in  the  hospital-specific  rate  payment 
percentage  from  40  percent  in  FY  1997  to  30 
percent  in  FY  1998. 

We  are  proposing  no  changes  in  our 
exceptions  policies  for  FY  1998.  As  a  result, 
the  minimum  payment  levels  would  be: 

•  90  percent  for  sole  community  hospitals; 

•  80  percent  for  urban  hospitals  with  100 
or  more  beds  and  a  disproportionate  share 
patient  percentage  of  20.2  percent  or  more; 
or, 

•  70  percent  for  all  other  hospitals. 

We  estimate  that  exceptions  payments  will 
increase  from  6.21  percent  of  total  capital 
payments  in  FY  1997  to  6.71  percent  of 
payments  in  FY  1998.  The  number  and 
amount  of  exceptions  payments  is  expected 
to  increase  throughout  the  transition  period. 


The  projected  distribution  of  the  payments  is 
shown  in  the  table  below: 

Estimated  FY  1998  Exceptions 
Payments 


Type  of  hospital 

1 

No.  of 
hospitals 

Percent 
of  excep¬ 
tions  pay¬ 
ments 

Low  Capital  Cost . 

332 

78 

High  Capital  Cost . 

183 

22 

Total . 

515 

100 

C.  Cross-Sectional  Comparison  of  Capital 
Prospective  Payment  Methodologies 
Table  IV  presents  a  cross-sectional 
summary  of  hospital  groupings  by  capital 
prospective  payment  methodology.  This 
distribution  is  generated  by  our  actuarial 
model. 


Table  IV.— Distribution  by  Method  of  Payment  (Hold-Harmless/Fully  Prospective)  of  Hospitals  Receiving 

Capital  Payments 


(D 

Total  No.  of 
hospitals 

(2) 

Hold-harmless 

(3). 

Percentage 
paid  full 
Prospective 
rate 

Percentage 
paid  hold- 
harmless 
(A) 

Percentage 
paid  full 
federal 
(B) 

By  Geographic  Location: 

All  hospitals  . 

5,014 

1,543 

1,254 

2,217 

2,797 

671 

1.5 

37.3 

61.2 

Large  urban  areas  (populations  over  1  million)  . . . 

1.7 

45.4 

52.9 

Other  urban  areas  (populations  of  1  million  or  fewer) . 

1.6 

45.7 

52.7 

Rural  areas  . 

1.3 

27.0 

71.8 

Urban  hospitals  . 

1.6 

45.5 

52.8 

0—99  beds  . 

2.4 

39.5 

58.1 

100-199  beds  . 

938 

2.3 

52.1 

•  45.5 

200-299  beds  . 

567 

0.9 

46.9 

52  2 

300-499  beds  . 

460 

0.4 

40.9 

58.7 

500  or  more  beds . 

161 

0.6 

41.0 

58.4 

Rural  hospitals . 

2,217 

1,162 

1.3 

27.0 

71.8 

0-49  beds  . 

1 2 

18.9 

79.9 
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Table  IV— Distribution  by  Method  of  Payment  (Hold-Harmless/Fully  Prospective)  of  Hospitals  Receiving 

Capital  Payments— Continued 


(D 

Total  No.  of 
hospitals 

(2) 

Hold-harmless 

(3) 

Percentage 
paid  full 
Prospective 
rate 

,, 

Percentage 
paid  hold- 
harmless 
(A) 

Percentage 
paid  full 
federal 
(B) 

50-99  beds  . 

652 

1.8 

32.2 

66.0 

100-149  beds  . 

237 

0.8 

42.2 

57.0 

150-199  beds  . 

90 

0.0 

32.2 

67.8 

200  or  more  beds . 

76 

» *  ■  1 

51.3 

48.7 

By  Region 

Urban  by  Region  . 

2,797 

1.6 

45.5 

52.8 

New  England . 

158 

0.0 

27.8 

72.2 

Middle  Atlantic . 

426 

1.4 

38.0 

60.6 

South  Atlantic  . 

413 

1.9 

57.4 

40.7 

East  North  Central  . 

471 

0.6 

36.7 

62.6 

East  South  Central . 

160 

0.6 

58.8 

40.6 

West  North  Central  . 

188 

1.6 

41.0 

57.4 

West  South  Central . 

344 

3.5 

64.8 

31.7 

Mountain . . 

123 

3.3 

52.0 

44.7 

Pacific . 

466 

1.9 

39.9 

58.2 

Puerto  Rico  . 

48 

0.0 

29.2 

70.8 

Rural  by  Region  . 

2,217 

1.3 

27.0 

71.8 

New  England . 

53 

0.0 

22.6 

77.4 

Middle  Atlantic . 

84 

2.4 

28.6 

69.0 

South  Atlantic  . 

294 

1.0 

34.4 

64.6 

East  North  Central  . . . 

301 

0.0 

23.3 

76.7 

East  South  Central  . . . 

273 

0.4 

37.0 

62.6 

West  North  Central  . 

511 

1.0 

19.8 

79.3 

West  South  Central . 

345 

1.4 

29.9 

68.7 

Mountain . 

211 

5.2 

21.8 

73.0 

Pacific . 

140 

27.9 

71.4 

Large  urban  areas  (populations  over  1  million)  . 

,  1,695 

1.7 

45.0 

53.3 

Other  urban  areas  (populations  of  1  million  or  fewer)  . 

1,193 

1.5 

45.3 

53.2 

Rural  areas  . 

2,126 

1.3 

26.8 

71.9 

Teaching  Status: 

Non-teaching  . 

3,925 

1.5 

37.2 

61.3 

Fewer  than  100  Residents  . 

848 

1.5 

39.4 

59.1 

100  or  more  Residents . . 

241 

0.8 

32.8 

66.4 

Disproportionate  share  hospitals  (DSH): 

Non-DSH  . 

3,128 

1.6 

33.7 

64.7 

Urban  DSH: 

100  or  more  beds . 

1,397 

1.1 

47.7 

51.2 

Less  than  100  beds  . 

85 

2.4 

31.8 

65.9 

Rural  DSH: 

Sole  Community  (SCH/EACH) . 

153 

3.9 

22.2 

73.9 

Referral  Center  (RRC/EACH)  . 

35 

51.4 

48.6 

Other  Rural: 

100  or  more  beds . 

79 

48.1 

51.9 

Less  than  100  beds  . 

137 

0.0 

26.3 

73.7 

Urban  teachihg  and  DSH: 

Both  teaching  and  DSH  . 

702 

1.0 

38.7 

60.3 

Teaching  and  no  DSH . 

332 

2.4 

35.8 

61.7 

No  teaching  and  DSH  . 

780 

1.4 

54.0 

44.6 

No  teaching  and  no  DSH  . 

1,074 

1.9 

45.7 

52.4 

Rural  Hospital  Types: 

Non  special  status  hospitals  . 

1,340 

0.4 

25.9 

73.7 

RRC/EACH  . 

95 

0.0 

43.2 

56.8 

SCH/EACH  . 

650 

3.5 

25.2 

71.2 

SCH,  RRC  and  EACH . 

41 

0.0 

41.5 

58.5 

Type  of  Ownership: 

Voluntary. 

Voluntary  . 

2,997 

1.2 

36.9 

61.9 

Proprietary  . 

673 

3.4 

65.7 

30.9 

Government . 

1,344 

1.0 

24.1 

74.9 

Medicare  Utilization  as  a  Percent  of  Inpatient  Days: 

0-25 . 

254 

3.1 

33.9 

63.0 

25-50  . 

1,293 

1.9 

44.4 

53.7 

50-65  . 

1,980 

1.2 

37.9 

61.0 

Over  65 . . 

1,391 

1.2 

30.2 

68.6 
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As  we  explain  in  Appendix  B,  we  were  not 
able  to  determine  a  hospital-specific  rate  for 
73  of  the  5,087  hospitals  in  our  database. 
Consequently,  the  payment  methodology 
distribution  is  based  on  5,014  hospitals. 

These  data  should  be  fully  representative  of 
the  payment  methodologies  that  will  be 
applicable  to  hospitals. 

The  cross-sectional  distribution  of  hospital 
by  payment  methodology  is  presented  by:  (1) 
Geographic  location,  (2)  region,  and  (3) 
payment  classification.  This  provides  an 
indication  of  the  percentage  of  hospitals 
within  a  particular  hospital  grouping  that 
will  be  paid  under  the  fully  prospective 
payment  methodology  and  under  the  hold- 
harmless  methodology. 

The  percentage  of  hospitals  paid  fully 
Federal  (100  percent  of  the  Federal  rate)  as 
hold-harmless  hospitals  is  expected  to 
increase  to  37.3  percent  in  FY  1998. 

Table  IV  indicates  that  61.2  percent  of 
hospitals  will  be  paid  under  the  fully 
prospective  payment  methodology.  (This 
figure,  unlike  the  figure  of  66  percent  for  low 
cost  capital  hospitals  in  the  previous  section, 
takes  account  of  the  effects  of 
redeterminations.  In  other  words,  this  figure 
does  not  include  low  cost  hospitals  that, 
following  a  hospital-specific  rate 
redetermination,  are  now  paid  under  the 
hold-harmless  methodology.)  As  expected,  a 
relatively  higher  percentage  of  rural  and 
governmental  hospitals  (71.8  percent  and 
74.9  percent,  respectively  by  payment 
classification)  are  being  paid  under  the  fully 
prospective  methodology.  This  is  a  reflection 
of  their  lower  than  average  capital  costs  per 
case.  In  contrast,  only  30.9  percent  of 
proprietary  hospitals  are  being  paid  under 
the  fully  prospective  methodology.  This  is  a 
reflection  of  their  higher  than  average  capital 
costs  per  case.  (We  found  at  the  time  of  the 
August  30, 1991  final  rule  (56  FR  43430)  that 
62.7  percent  of  proprietary  hospitals  had  a 
capital  cost  per  case  above  the  national 
average  cost  per  case.) 

D.  Cross-Sectional  Analysis  of  Changes  in 
Aggregate  Payments 

We  used  our  FY  1998  actuarial  model  to 
estimate  the  potential  impact  of  our  proposed 
changes  for  FY  1998  on  total  capital 
payments  per  case,  using  a  universe  of  5,014 
hospitals.  The  individual  hospital  payment 
parameters  are  taken  from  the  best  available 
data,  including:  the  January  1, 1997  update 
to  the  provider-specific  file,  cost  report  data, 
and  audit  information  supplied  by 
intermediaries.  Table  V  presents  estimates  of 


payments  per  case  under  our  model  for  FY 
1997  and  FY  1998  (columns  2  and  3). 

Column  4  shows  the  total  percentage  change 
in  payments  from  FY  1997  to  FY  1998. 
Column  5  presents  the  percentage  change  in 
payments  that  can  be  attributed  to  Federal 
rate  changes  alone. 

Federal  rate  changes  represented  in 
Column  5  include  the  0.11  percent  decrease 
in  the  Federal  rate,  a  1.0  percent  increase  in 
case  mix,  changes  in  the  adjustments  to  the 
Federal  rate  (for  example,  the  effect  of  the 
new  hospital  wage  index  on  the  geographic 
adjustment  factor),  and  reclassifications  by 
the  MGCRB.  Column  4  includes  the  effects  of 
the  Federal  rate  changes  represented  in 
column  3.  Column  4  also  reflects  the  effects 
of  all  other  changes,  including:  the  change 
from  60  percent  to  70  percent  in  the  portion 
of  the  Federal  rate  for  fully  prospective 
hospitals,  the  hospital-specific  rate  update, 
changes  in  the  proportion  of  new  to  total 
capital  for  hold-harmless  hospitals,  changes 
in  old  capital  (for  example,  obligated  capital 
put  in  use),  hospital-specific  rate 
redeterminations,  and  exceptions.  The 
comparisons  are  provided  by:  (1)  geographic 
location,  (2)  region,  and  (3)  payment 
classification. 

The  simulation  results  show  that,  on 
average,  capital  payments  per  case  can  be 
expected  to  increase  4.7  percent  in  FY  1998. 
The  results  show  that  the  effect  of  the  Federal 
rate  changes  alone  is  to  increase  payments  by 
1.1  percent.  In  addition  to  the  increase 
attributable  to  the  Federal  rate  changes,  a  3.6 
percent  increase  is  attributable  to  the  effects 
of  all  other  changes. 

Our  comparison  by  geographic  location 
shows  that  capital  payments  per  case  to 
urban  and  rural  hospitals  experience  similar 
rates  of  increase  (4.7  percent  and.4.4  percent, 
respectively).  Payments  per  case  for  urban 
hospitals  will  increase  at  about  the  same  rate 
as  payments  per  case  for  rural  hospitals  (1.2 
percent  and  0.9  percent,  respectively)  from 
the  Federal  rate  changes  alone.  Urban 
hospitals  will  gain  the  same  as  rural  hospitals 
(3.5  percent)  from  the  effects  of  all  other 
changes. 

By  region,  there  is  relatively  little  variation 
compared  to  some  previous  years.  All  regions 
are  estimated  to  receive  increases  in  total 
capital  payments  per  case,  partly  due  to  the 
increased  share  of  payments  that  is  based  on 
the  Federal  rate  (from  60  to  70  percent). 
Changes  by  region  vary  from  a  low  of  0.7 
percent  increase  (Mountain  urban  region)  to 
a  high  of  10.3  percent  increase  (rural 
hospitals  of  the  Mountain  region). 


By  type  of  ownership,  government 
hospitals  are  projected  to  have  the  largest  rate 
of  increase  (5.3  percent,  1.1  percent  due  to 
Federal  rate  changes  and  4.2  percent  from  the 
effects  of  all  other  changes).  Payments  to 
voluntary  hospitals  will  increase  4.9  percent 
(a  1.1  percent  increase  due  to  Federal  rate 
changes  and  a  3.8  percent  increase  from  the 
effects  of  all  other  changes)  and  payments  to 
proprietary  hospitals  will  increase  2.3 
percent  (a  1.2  percent  increase  due  to  Federal 
rate  changes  and  a  1.1  percent  increase  from 
the  effects  of  all  other  changes). 

Section  1886(d)(10)  of  the  Act  established 
the  MGCRB.  Hospitals  may  apply  for 
reclassification  for  purposes  of  the 
standardized  amount,  wage  index,  or  both. 
Although  the  Federal  capital  rate  is  not 
affected,  a  hospital’s  geographic  classification 
for  purposes  of  the  operating  standardized 
amount  does  affect  a  hospital’s  capital 
payments  as  a  result  of  the  large  urban 
adjustment  factor  and  the  disproportionate 
share  adjustment  for  urban  hospitals  with 
100  or  more  beds.  Reclassification  for  wage 
index  purposes  affects  the  geographic 
adjustment  factor  since  that  factor  is 
constructed  from  the  hospital  wage  index. 

To  present  the  effects  of  the  hospitals  being 
reclassified  for  FY  1998  compared  to  the 
effects  of  reclassification  for  FY  1997,  we 
show  the  average  payment  percentage 
increase  for  hospitals  reclassified  in  each 
fiscal  year  and  in  total.  For  FY  1998 
reclassifications,  we  indicate  those  hospitals 
reclassified  for  standardized  amount 
purposes  only,  for  wage  index  purposes  only, 
and  for  both  purposes.  The  reclassified 
groups  are  compared  to  all  other 
nonreclassified  hospitals.  These  categories 
are  further  identified  by  urban  and  rural 
designation. 

Hospitals  reclassified  for  FY  1998  as  a 
whole  are  projected  to  experience  a  5.3 
percent  increase  in  payments  (a  2.0  percent 
increase  attributable  to  Federal  rate  changes 
and  a  3.3  percent  increase  attributable  to  the 
effects  of  all  other  changes).  Payments  to 
nonreclassified  hospitals  will  increase 
slightly  less  (4.8  percent)  than  reclassified 
hospitals  (5.3  percent)  overall.  Payments  to 
nonreclassified  hospitals  will  increase 
slightly  less  than  reclassified  hospitals  from 
the  Federal  rate  changes  (1.2  percent 
compared  to  2.0  percent),  but  they  will  g°>n 
about  the  same  from  the  effects  of  all  other 
changes  (3.6  percent  compared  to  3.3 
percent). 


Table  V— Comparison  of  Total  Payments  Per  Case 

[FY  1997  Payments  Compared  To  FY  1998  Payments] 


V 

Number  of 
hospitals 

Average  FY 
1997  pay¬ 
ments/case 

Average  FY 
1998  pay¬ 
ments/case 

All  changes 

Portion  at¬ 
tributable  to 
Federal  rate 
change 

By  Geographic  Location: 

All  hospitals  . 

5,014 

711 

745 

4.7 

1.1 

Large  urban  areas  (populations  over  1  million)  . 

1,543 

798 

835 

4.6 

1.1 

Other  urban  areas  (populations  of  1  million  or  fewer)  . 

1,254 

682 

716 

5.0 

1.2 

Rural  areas  ....: . 

2,217 

567 

592 

4.4 

0.9 

Urban  hospitals . 

2,797 

747 

782 

4.7 

1.2 

0-99  beds . . 

671 

611 

640 

4.7 

0.9 
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Table  V.— Comparison  of  Total  Payments  Per  Case— Continued 

[FY  1997  Payments  Compared  To  FY  1998  Payments] 


Number  of 
hospitals 

Average  FY 
1997  pay¬ 
ments/case 

Average  FY 
1998  pay¬ 
ments/case 

All  changes 

100-199  beds . 

938 

675 

701 

3.7 

200-299  beds . 

567 

723 

753 

4.2 

300-499  beds . 

460 

754 

795 

5.4 

500  or  more  beds . 

161 

914 

963 

5.5 

Rural  hospitals . 

2,217 

567 

592 

4.4 

0-49  beds . 

1,162 

412 

447 

8.6 

50-99  beds . 

652 

438 

461 

5.2 

100-149  beds . 

237 

547 

566' 

3.5 

150-199  beds . 

90 

494 

518 

5.0 

200  or  more  beds . 

76 

1,116 

1,140 

2.2 

By  Region: 

782 

4.7 

Urban  by  Region  . 

2,797 

747 

New  England  . 

158 

734 

772 

5.1 

Middle  Atlantic  . 

426 

821 

861 

4.8 

South  Atlantic  . 

413 

726 

757 

4.3 

East  North  Central . 

471 

690 

725 

5.1 

East  South  Central  . 

160 

671 

714 

6.4 

West  North  Central . 

188 

774 

824 

6.4 

West  South  Central  . 

344 

736 

759 

3.1 

Mountain . 

123 

827 

832 

0.7 

Pacific . 

466 

812 

856 

5.4 

Puerto  Rico . 

48 

298 

309 

3.7 

Rural  by  Region . 

2,217 

567 

592 

4.4 

New  England  . 

53 

541 

575 

6.3 

Middle  Atlantic  . 

84 

481 

494 

2.9 

South  Atlantic  . 

294 

897 

919 

2.6 

East  North  Central . 

301 

462 

491 

6.1 

East  South  Central  . 

273 

427 

449 

5.0 

West  North  Central . 

511 

536 

556 

3.8 

West  South  Central  . 

345 

454 

474 

4.3 

Mountain  . 

211 

554 

611 

10.3 

Pacific . 

140 

535 

574 

7.4 

By  Payment  Classification: 

All  hospitals  . : . . 

5,014 

711 

745 

4.7 

Large  urban  areas  (populations  over  1  million)  . 

1,695 

786 

822 

4.6 

Other  urban  areas  (populations  of  1  million  or  fewer)  . . . 

1,193 

682 

716 

5.0 

Rural  areas  . 

2,126 

568 

593 

4.3 

Teaching  Status: 

Non-teaching  . . 

3,925 

624 

649 

4.0 

Fewer  than  100  Residents  . 

848 

756 

796 

5.3 

100  or  more  Residents . 

241 

969 

1,021 

5.4 

Urban  DSH: 

100  or  more  beds . 

1,397 

773 

811 

4.9 

Less  than  100  beds  . 

85 

579 

626 

8.2 

Rural  DSH: 

Sole  Community  (SCH/EACH) . 

153 

421 

448 

6.3 

Referral  Center  (RRC/EACH)  . 

35 

1,932 

1,964 

1.7 

Other  Rural: 

100  or  more  beds . 

79 

462 

474 

2.6 

Less  than  1 00  beds  . 

137 

446 

470 

5.5 

Urban  teaching  and  DSH: 

Both  teaching  and  DSH . 

702 

838 

882 

5.2 

Teaching  and  no  DSH  . 

332 

792 

837 

5.7 

No  teaching  and  DSH  . 

780 

669 

697 

4.2 

No  teaching  and  no  DSH  . 

1,074 

644 

667 

3.5 

Rural  Hospital  Types: 

Non  special  status  hospitals . 

1,340 

431 

451 

4.6 

RRC/EACH  . 

95 

664 

693 

4.5 

SCH/EACH  . ; _ 

650 

465 

499 

7.4 

SCH,  RRC  and  EACH  . 

41 

1,868 

1,888 

1.1 

Hospitals  Reclassified  by  the  Medicare  Geographic  Classification  Re¬ 
view  Board: 

Reclassification  Status  During  FY97  and  FY98: 

Reclassified  During  Both  FY97  and  FY98  . 

340 

673 

704 

4.5 

Reclassified  During  FY98  Only  . 

92 

581 

639 

10.0 

Reclassified  During  FY97  Only  . 

FY98  Reclassifications: 

172 

618 

622 

0.6 

All  Reclassified  Hospitals  . 

432 

658 

693 

5.3 

Portion  at¬ 
tributable  to 
Federal  rate 
change 


1.1 

1.2 

1.1 

1.4 
0.9 
0.8 

1.2 

1.1 

1.5 
0.5 

1.2 

0.6 

0.9 

1.0 

1.3 

2.4 

1.4 
1.4 
0.9 

1.1 

1.2 
0.9 
1.8 
0.6 
0.3 
1.0 
1.7 

1.1 

1.2 

1.7 

1.4 

1.1 

1.1 

1.2 

C.9 

1.1 

1.1 

1.1 

1.1 

1.2 

0.7 

0.4 

1.1 

1.5 

1.1 

1.2 

1.2 

1.2 

0.9 

1.2 

1.1 

0.4 


1.2 

6.7 

2.0 

2.0 
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Table  V.— Comparison  of  Total  Payments  Per  Case— Continued 

[FY  1997  Payments  Compared  To  FY  1998  Payments] 


Numberof 

hospitals 

Average  FY 
1997  pay¬ 
ments/case 

Average  FY 
1998  pay¬ 
ments/case 

All  changes 

Portion  at¬ 
tributable  to 
Federal  rate 
change 

All  Nonreclassified  Hospitals . 

4,510 

719 

753 

4.8 

1.2 

All  Urban  Reclassified  Hospitals  . 

117 

726 

764 

5.2 

1.8 

Urban  Nonreclassified  Hospitals  . 

2,680 

748 

783 

4.7 

1.1 

All  Reclassified  Rural  Hospitals  . 

315 

605 

638 

5.5 

2.1 

Rural  Nonreclassified  Hospitals  . . 

1,875 

555 

577 

4.0 

0.5 

Other  Reclassified  Hospitals  (Section  1886(D)(8)(B))  . 

27 

512 

531 

3.8 

1.6 

Type  of  Ownership: 

Voluntary . 

2,997 

715 

751 

4.9 

1.1 

Proprietary  . 

673 

685 

701 

2.3 

1.2 

Government  . 

1,344 

712 

749 

5.3 

1.1 

Medicare  Utilization  as  a  percent  of  Inpatient  Days: 

0-25 . 

254 

768 

832 

8.4 

0.5 

25-50  . 

1,293 

808 

841 

4.0 

1.2 

50-65  . 

1,980 

690 

724 

5.0 

1.1 

Over  65 . 

1,391 

593 

617 

4.2 

1.0 

Appendix  B:  Technical  Appendix  on  the 
New  Capital  Cost  Model  and  Required 
Adjustments 

Under  section  1886(g)(1)(A)  of  the  Act,  we 
set  capita)  prospective  payment  rates  for  FY 
1992  through  FY  1995  so  that  aggregate 
prospective  payments  for  capital  costs  were 
projected  to  be  10  percent  lower  than  the 
amount  that  would  have  been  payable  on  a 
reasonable  cost  basis  for  capital-related  costs 
in  that  year.  To  implement  this  requirement, 
we  developed  the  capital  acquisition  model 
to  determine  the  budget  neutrality 
adjustment  factor.  Even  though  the  budget 
neutrality  requirement  expired  effective  with 
FY  1996,  we  must  continue  to  determine  the 
recalibration  and  geographic  reclassification 
budget  neutrality  adjustment  factor,  and  the 
reduction  in  the  Federal  and  hospital-specific 
rates  for  exceptions  payments.  To  determine 
these  factors,  we  must  continue  to  project 
capital  costs  and  payments. 

We  have  used  the  capital  acquisition 
model  since  the  start  of  prospective 
payments  for  capital  costs.  We  now  have  4 
years  of  cost  reports  under  the  capital 
prospective  payment  system.  Consequently, 
we  have  developed  a  new  capital  cost  model 
to  replace  the  capital  acquisition  model.  This 
new  model  makes  use  of  the  data  from  these 
cost  reports. 

The  following  cost  reports  are  used  in  the 
capital  cost  model  for  this  proposed  rule:  the 
December  31, 1996  update  of  the  cost  reports 
for  PPS-1X  (cost  reporting  periods  beginning 
in  FY  1992),  PPS-X  (cost  reporting  periods 
beginning  in  FY  1993),  PPS-XI  (cost 
reporting  periods  beginning  in  FY  1994),  and 
PPS-XII  (cost  reporting  periods  beginning  in 
FY  1995).  In  addition  to  model  payments,  we 
use  the  January  1, 1997  update  of  the 
provider-specific  file,  and  the  March  1994 
update  of  the  intermediary  audit  file. 

Since  hospitals  under  alternative  payment 
system  waivers  (that  is,  hospitals  in 
Maryland)  are  currently  excluded  from  the 
capital  prospective  payment  system,  we 
excluded  these  hospitals  from  our  model. 

We  developed  FY  1992,  FY  1993,  FY  1994, 
FY  1995,  FY  1996,  and  FY  1997  hospital- 


specific  rates  using  the  provider-specific  file 
and  the  intermediary  audit  file.  (We  used  the 
cumulative  provider-specific  file,  which 
includes  all  updates  to  each  hospital’s 
records,  and  chose  the  latest  record  for  each 
fiscal  year.)  We  checked  the  consistency 
between  the  provider-specific  file  and  the 
intermediary  audit  file.  We  ensured  that 
increases  in  the  hospital-specific  rates  were 
at  least  as  large  as  the  published  updates 
(increases)  for  the  hospital-specific  rates  each 
year.  We  were  able  to  match  hospitals  to  the 
files  as  shown  in  the  following  table: 


Source 

Number  of 
hospitals 

Provider-Specific  File  Only  . 

115 

Provider-Specific  and  Audit  File 

4,972 

Total . 

5,087 

Ninety-six  of  the  5,087  hospitals  had 
unusable  or  missing  data  or  had  no  cost 
reports  available.  We  determined  from  the 
cost  reports  that  23  of  the  96  hospitals  were 
paid  under  the  hold-harmless  methodology. 
Since  the  hospital-specific  amount  is  not 
used  to  determine  payments  for  these 
hospitals,  we  were  able  to  include  these  23 
hospitals  in  the  analysis.  Seventy-three 
hospitals  could  not  be  used  in  the  analysis 
because  of  insufficient  information.  They 
account  for  less  than  0.3  percent  of 
admissions  so  any  effect  should  be  minimal. 
Therefore,  we  used  data  from  cost  reports 
from  5,014  hospitals  for  the  analysis. 

We  analyzed  changes  in  capital-related 
costs  (depreciation,  interest,  rent,  leases, 
insurance,  and  taxes)  reported  in  the  cost 
reports.  We  found  a  wide  variance  among 
hospitals  in  the  growth  of  these  costs.  For 
hospitals  with  more  than  100  beds,  the 
distribution  and  mean  of  these  cost  increases 
were  different  for  large  (greater  than  ±20 
percent)  changes  in  bed-size.  We  also 
analyzed  changes  in  the  growth  in  old  capital 
and  new  capital  for  cost  reports  that  provided 
this  information.  For  old  capital,  we  limited 
the  analysis  only  for  decreases  in  old  capital. 
We  did  this  since  the  opportunity  for  most 


hospitals  to  treat  “obligated”  capital  put  into 
service  as  old  capital  has  expired.  Old  capital 
costs  should,  therefore,  decrease  as  assets 
become  fully  depreciated,  and  interest  costs 
decrease  as  the  loan  is  amortized. 

The  new  capital  cost  model  separates  the 
hospitals  into  three  mutually  exclusive 
groups.  Hold-harmless  hospitals  with  data  on 
old  capital  were  placed  in  the  first  group.  Of 
the  remaining  hospitals,  those  hospitals  with 
fewer  than  100  beds  comprise  the  second 
group.  The  third  group  consists  of  all 
hospitals  that  did  not  fit  into  either  of  the 
first  two  groups.  Each  of  these  groups 
displayed  unique  patterns  of  growth  in 
capital  costs.  We  found  that  the  gamma 
distribution  is  useful  in  explaining  and 
describing  the  patterns  of  increase  in  capital 
costs.  A  gamma  distribution  is  a  statistical 
distribution  that  can  be  used  to  describe 
patterns  of  growth  rates,  with  greatest 
proportion  of  rates  being  at  the  low  end.  We 
use  the  gamma  distribution  to  estimate 
individual  hospital  rates  of  increase. 

(1)  For  hold-harmless  hospitals,  old  capital 
cost  changes  were  fitted  to  a  truncated 
gamma  distribution,  that  is,  a  gamma 
distribution  covering  only  the  distribution  of 
cost  decreases.  New  capital  costs  changes 
were  fitted  to  the  entire  gamma  distribution 
allowing  for  both  decreases  and  increases. 

(2)  For  hospitals  with  fewer  than  100  beds 
(small),  total  capital  cost  changes  were  fitted 
to  the  gamma  distribution  allowing  for  both 
decreases  and  increases. 

(3)  Other  (large)  hospitals  were  further 
separated  into  three  groups: 

•  Bed-size  decreases  over  20  percent 
(decrease) 

•  Bed-size  increases  over  20  percent 
(increase) 

•  Other  (no-change). 

Capital  cost  changes  for  large  hospitals 
were  fitted  to  gamma  distributions  for  each 
bed-size  change  group,  allowing  for  both 
decreases  and  increases  in  capital  costs.  We 
analyzed  the  probability  distribution  of 
increases  and  decreases  in  bed-size  for  large 
hospitals.  We  found  the  probability 
somewhat  dependent  on  the  prior  year 
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change  in  bed-size  and  factored  this 
dependence  into  the  analysis.  Probabilities  of 
bed-size  change  were  determined.  Separate 
sets  of  probability  factors  were  calculated  to 
reflect  the  dependence  on  prior  year  change 
in  bed-size  (increase,  decrease,  and  no 
change). 

The  gamma  distributions  were  fitted  to 
changes  in  aggregate  capital  costs  for  the 
entire  hospital.  We  checked  the  relationship 
between  aggregate  costs  and  Medicare  per 
discharge  costs.  For  large  hospitals,  there  was 
a  small  variance,  but  the  variance  was  larger 
for  small  hospitals.'Since  costs  are  used  only 
for  the  hold-harmless  methodology  and  to 
determine  exceptions,  we  decided  to  use  the 
gamma  distributions  fitted  to  aggregate  cost 
increases  for  estimating  distributions  of  cost 
per  discharge  increases. 

Capital  costs  per  discharge  calculated  from 
the  cost  reports  were  increased  by  random 
numbers  drawn  from  the  gamma  distribution 
to  project  costs  in  future  years.  Old  and  new 
capital  were  projected  separately  for  hold- 
harmless  hospitals.  Aggregate  capital  per 
discharge  costs  were  projected  for  all  other 
hospitals.  Because  the  distribution  of 
increases  in  capital  costs  varies  with  changes 
in  bed-size  for  large  hospitals,  we  first 
projected  changes  in  bed-size  for  large 
hospitals  before  drawing  random  numbers 
from  the  gamma  distribution.  Bed-size 
changes  were  drawn  from  the  uniform 
distribution  with  the  probabilities  dependent 
on  the  previous  year  bed-size  change.  The 
gamma  distribution  has  a  shape  parameter 
and  a  scaling  parameter.  (We  used  different 
parameters  for  each  hospital  group,  and  for 
old  and  new  capital.)  The  average  national 
capital  cost  per  discharge  generated  by  this 
model  is  the  combined  average  of  many 
randomly  generated  increases.  This  average 
must  equal  the  projected  average  national 
capital  cost  per  discharge,  which  we 
projected  separately  (outside  this  model).  We 
adjusted  the  shape  parameter  of  the  gamma 
distributions  so  that  the  modeled  average 
capital  cost  per  discharge  matches  our 
projected  capital  cost  per  discharge.  The 
shape  parameter  for  old  capital  was  not 
adjusted  since  we  are  modeling  the  aging  of 
“existing”  assets.  This  model  provides  a 
distribution  of  capital  costs  among  hospitals 
that  are  consistent  with  our  aggregate  capital 
projections. 

Once  each  hospital’s  capital-related  costs 
are  generated,  the  model  projects  capital 
payments.  We  use  the  actual  payment 
parameters  (for  example,  the  case-mix  index 
and  the  geographic  adjustment  factor)  that 
are  applicable  to  the  specific  hospital. 

To  project  capital  payments,  the  model 
first  assigns  the  applicable  payment 
methodology  (fully  prospective  or  hold- 
harmless)  to  the  hospital  as  determined  from 
the  provider-specific  file  and  the  cost  reports. 
The  model  simulates  Federal  rate  payments 
using  the  assigned  payment  parameters  and 
hospital-specific  estimated  outlier  payments. 
The  case-mix  index  for  a  hospital  is  derived 
from  the  FY  1996  MedPAR  file  using  the  FY 


1998  DRG  relative  weights  published  in 
section  V.  of  the  Addendum  of  this  proposed 
rule.  The  case-mix  index  is  increased  each 
year  after  FY  1996  based  on  analysis  of  past 
experiences  tn  case-mix  increases.  Based  on 
analysis  of  recent  case-mix  increases,  we 
estimate  that  case-mix  will  increase  1.4 
percent  in  FY  1997  and  1.0  percent  in  FY 
1998.  (Since  we  are  using  FY  1996  cases  for 
our  analysis,  the  FY  1996  increase  in  case 
mix  has  no  effect  on  projected  capital 
payments.) 

Changes  in  geographic  classification  and 
revisions  to  the  hospital  wage  data  used  to 
establish  the  hospital  wage  index  affect  the 
geographic  adjustment  factor.  Changes  in  the 
DRG  classification  system  and  the  relative 
weights  affect  the  case-mix  index. 

Section  412.308(c)(4)(ii)  requires  that  the 
estimated  aggregate  payments  for  the  fiscal 
year,  based  on  the  Federal  rate  after  any 
changes  resulting  from  DRG  reclassifications 
and  recalibration  and  the  geographic 
adjustment  factor,  equal  the  estimated 
aggregate  payments  based  on  the  Federal  rate 
that  would  have  been  made  without  such 
changes.  For  FY  1997,  the  budget  neutrality 
adjustment  factor  was  1.00123.  To  determine 
the  factor  for  FY  1998,  we  first  determined 
the  portion  of  the  Federal  rate  that  would  be 
paid  for  each  hospital  in  FY  1998  based  on 
its  applicable  payment  methodology.  Using 
our  model,  we  then  compared  estimated 
aggregate  Federal  rate  payments  based  on  the 
FY  1997  DRG  relative  weights  and  the  FY 
1997  geographic  adjustment  factor  to 
estimated  aggregate  Federal  rate  payments 
based  on  the  FY  1998  relative  weights  and 
the  FY  1998  geographic  adjustment  factor.  In 
making  the  comparison,  we  held  the  FY  1998 
Federal  rate  portion  constant  and  set  the 
other  budget  neutrality  adjustment  factor  and 
the  exceptions  reduction  factor  to  1.00.  We 
determined  that,  to  achieve  budget  neutrality 
for  the  changes  in  the  geographic  adjustment 
factor  and  DRG  classifications  and  relative 
weights,  an  incremental  budget  neutrality 
adjustment  of  1.00013  for  FY  1998  should  be 
applied  to  the  previous  cumulative  FY  1997 
adjustment  of  1.00123,  yielding  a  cumulative 
adjustment  of  1.00136  through  FY  1998.  The 
following  table  summarizes  the  adjustment 
factors  for  each  fiscal  year: 

Budget  Neutrality  Adjustment  for 
DRG  Reclassifications  and  Re¬ 
calibration  and  the  Geographic 
Adjustment  Factor 


Fiscal  year 

Incremental 

adjustment 

Cumulative 

adjustment 

1992  . 

_ 

1.00000 

1993  . 

0.99800 

0.99800 

1994  . 

1.00531 

1.00330 

1995  . 

0.99980 

1.00310 

1996  . 

0.99940 

1.00250 

1997  . 

0.99873 

1.00123 

1998  . 

1.00013 

1.00136 

The  methodology  used  to  determine  the 
recalibration  and  geographic  (DRG/GAF) 
budget  neutrality  adjustment  factor  is  similar 
to  that  used  in  establishing  budget  neutrality 
adjustments  under  the  prospective  payment 
system  for  operating  costs.  One  difference  is 
that,  under  the  operating  prospective 
payment  system,  the  budget  neutrality 
adjustments  for  the  effect  of  geographic 
reclassifications  are  determined  separately 
from  the  effects  of  other  changes  in  the 
hospital  whge  index  and  the  DRG  relative 
weights.  Under  the  capital  prospective 
payment  system,  there  is  a  single  DRG/GAF 
budget  neutrality  adjustment  factor  for 
changes  in  the  geographic  adjustment  factor 
(including  geographic  reclassification)  and 
the  DRG  relative  weights,  in  addition,  there 
is  no  adjustment  for  the  effects  that 
geographic  reclassification  has  on  the  other 
payment  parameters,  such  as  the  payments 
for  serving  low-income  patients  or  the  large 
urban  add-on  payments. 

In  addition  to  computing  the  DRG/GAF 
budget  neutrality  adjustment  factor,  we  used 
the  model  to  simulate  total  payments  under 
the  prospective  payment  system. 

Additional  payments  under  the  exceptions 
process  are  accounted  for  through  a 
reduction  in  the  Federal  and  hospital-specific 
rates.  Therefore,  we  used  the  model  to 
calculate  the  exceptions  reduction  factor. 

This  exceptions  reduction  factor  ensures  that 
aggregate  payments  under  the  capital 
prospective  payment  system,  including 
exceptions  payments,  are  projected  to  equal 
the  aggregate  payments  that  would  have  been 
made  under  the  capital  prospective  payment 
system  without  an  exceptions  process.  Since 
changes  in  the  level  of  the  payment  rates 
change  the  level  of  payments  under  the 
exceptions  process,  the  exceptions  reduction 
factor  must  be  determined  through  iteration. 

In  the  August  30, 1991  final  rule  (56  FR 
43517),  we  indicated  that  we  would  publish 
each  year  the  estimated  payment  factors 
generated  by  the  model  to  determine 
payments  for  the  next  5  years.  The  table 
below  provides  the  actual  factors  for  FY 
1992,  FY  1993,  FY  1994,  FY  1995,  FY  1996, 
and  FY  1997,  the  proposed  FY  1998  factor, 
and  the  estimated  factors  that  would  be 
applicable  through  FY  2002.  We  caution  that, 
except  with  respect  to  FY  1992,  FY  1993,  FY 
1994,  FY  1995,  FY  1996  and  FY  1997,  these 
are  estimates  only,  and  are  subject  to 
revisions  resulting  from  continued 
methodological  refinements,  more  recent 
data,  and  any  payment  policy  changes  that 
may  occur.  In  this  regard,  we  note  that  in 
making  these  projections  we  have  assumed 
that  the  cumulative  DRG/GAF  budget 
neutrality  adjustment  factor  will  remain  at 
1.0014  for  FY  1998  and  later  because  we  do 
not  have  sufficient  information  to  estimate 
the  change  that  will  occur  in  the  factor  for 
years  after  FY  1998. 

The  projections  are  as  follows: 
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Fiscal  year 

Update  factor 

Exceptions  re¬ 
duction  factor 

Budget  neu¬ 
trality  factor 

DRG/GAF  ad¬ 
justment  fac¬ 
tor1 

Outlier  adjust¬ 
ment  factor 

Federal  rate 
adjustment 

Federal  rate 
(after  outlier 
reduction) 

1992  . 

N/A 

0.9813 

0.9602 

.9497 

415  59 

1993  . 

6.07 

.9756 

.9162 

.9980 

9496 

417  99 

1994  . 

3.04 

.9485 

.8947 

1.0053 

.9454 

2.9260 

378.34 

1995  . 

3.44 

.9734 

.8432 

.9998 

.9414 

376  83 

1996  . 

1.20 

.9849 

N/A 

.9994 

.9536 

3.9972 

461.96 

1997  . 

0.70 

.9358 

N/A 

.9987 

.9481 

438  92 

1998  . 

1.10 

.9276 

N/A 

1.0001 

.9449 

438  43 

1999  . 

1.30 

.9286 

N/A 

“1.0000 

“.9449 

444  61 

2000  . 

1.30 

.9173 

N/A 

1.0000 

.9449 

444  91 

2001  . 

1.30 

.9070 

N/A 

1 .0000 

.9449 

445  63 

2002  . 

1.40 

51.0000 

N/A 

1.0000 

.9449 

498.251 

1  Note:  The  incremental  change  over  the  previous  year. 

2  Note:  OBRA  1993  adjustment. 

3  Note:  Adjustment  for  change  in  the  transfer  policy. 

4  Note:  Future  adjustments  are,  for  purposes  of  this  projection,  assumed  to  remain  at  the  same  level. 

5  Note:  We  are  unable  to  estimate  exceptions  payments  for  the  year  under  the  special  exceptions  provision  (§4 12.348(g)  of  the  regulations) 
because  the  regular  exceptions  provision  (§412.348(e))  expires. 


Appendix  C:  Revised  Hospital  Market 
Basket  Data  Sources 

A.  Introduction:  Market  Basket  Relative 
Weights  and  Choice  of  Price  Proxy  Variables 
for  the  Operating  Hospital  Input  Price 
Indexes 

In  the  August  30, 1996  final  rule  (61  FR 
46323),  we  discussed  in  detail  the  current 
1992-based  hospital  market  baskets,  and 
noted  that  we  would  revise  the  hospital 
market  baskets  when  new  cost  data  for  1992 
became  available.  This  appendix  describes 
the  technical  features  of  the  revisions  to  the 
1992-based  indexes  that  we  are  proposing  in 
this  rule  in  section  IV  of  the  preamble.  For 
both  the  prospective  payment  and  excluded 
hospital  market  baskets,  the  differences 
between  the  proposed  revised  market  basket 
and  the  current  market  basket  are  noted. 

We  present  this  description  of  the  hospital 
operating  market  baskets  in  three  steps: 

•  A  synopsis  of  the  differences  between 
the  current  1992-based  market  baskets  and 
the  proposed  revisions  to  those  market 
baskets. 

•  A  description  of  the  methodology  used 
to  develop  the  cost  category  weights  in  the 
proposed  revised  market  baskets,  making 
note  of  the  differences  from  the  methodology 
used  to  develop  the  1992-based  current 
market  baskets. 

•  A  description  of  the  data  sources  used  to 
measure  price  change  for  each  component  of 
the  proposed  revised  market  baskets,  making 
note  of  the  differences  from  the  price  proxies 
used  in  the  1992-based  current  hospital 
market  baskets. 

B.  Synopsis  of  Differences 

Two  major  differences  exist  between  the 
1992-based  current  hospital  market  baskets 
and  the  proposed  hospital  market  baskets. 
The  first  major  change  is  that  the  proposed 
revised  hospital  market  baskets  are  based  on 
additional  hospital  expenditure  data — data 
not  available  until  after  the  publication  of  the 
August  30, 1996  final  rule.  The  1992-based 
current  market  baskets  were  derived  from 
hospital  cost  reports  for  cost  reporting 
periods  beginning  on  or  after  October  1, 1991 
and  before  October  1, 1992,  augmented  by 
information  from  the  latest  available  (1987) 


Input-Output  Table  for  the  hospital  industry, 
produced  by  the  Bureau  of  Economic 
Analysis,  U.S.  Department  of  Commerce.  In 
addition  to  the  data  sources  cited  above,  the 
proposed  revised  hospital  market  baskets  use 
data  from  the  1992  Asset  and  Expenditure 
Survey,  produced  by  the  U.S.  Department  of 
Commerce,  Economic  and  Statistics 
Administration,  Bureau  of  the  Census.  These 
are  more  recent  data  made  available  after  the 
publication  of  the  FY  1997  final  rule. 

The  second  major  difference  is  that  some 
cost  categories  have  been  combined  with 
other  cost  categories  to  better  reflect  the  new 
data  sources.  Specifically,  the  Transportation 
Services  category  has  been  combined  with 
All  Other  Non-labor  Intensive  Services: 
Business  Services  and  Computer  and  Data 
Processing  Services  with  All  Other  Labor 
Intensive  Services:  and  part  of  Fuel  Oil,  Coal, 
etc.  was  combined  with  Natural  Gas  into 
Fuels,  Nonhighway.  The  remainder  of  the 
Fuel  Oil,  Coal,  etc.  was  combined  with 
Miscellaneous  Products.  These  category 
mergers  reflect  the  Bureau  of  the  Census 
categories  in  the  Asset  and  Expenditure 
Survey  and  its  information  on  services. 

C.  Methodology  for  Developing  the  Proposed 
Revised  Cost  Category  Weights 

Cost  category  weights  for  the  proposed 
revised  market  baskets  were  developed  in 
three  stages.  First,  base  weights  for  the  six 
main  categories  (wages  and  salaries, 
employee  benefits,  pharmaceuticals, 
nonmedical  professional  fees,  professional 
liability  insurance,  and  all  other  expenses) 
were  obtained  from  the  1992-based  hospital 
market  baskets.  As  the  base  year  is  not 
changing,  these  weights,  developed  last  year 
from  HCRIS  data  and  the  American  Hospital 
Association  (AHA)  Annual  Survey 
information,  will  not  change.  The  weight  for 
All  Other  Expenses  was  divided  into 
subcategories  using  cost  shares  from  the  1992 
Asset  and  Expenditure  Survey  for  Hospitals, 
U.S.  Department  of  Commerce,  Economics 
and  Statistics  Administration,  Bureau  of  the 
Census.  These  subcategories  were  further 
divided  using  cost  shares  from  the  1987 
Input-Output  Table  for  the  hospital  industry, 
produced  by  the  U.S.  Department  of 


Commerce,  Bureau  of  Economic  Analysis 
(BEA),  aged  to  1992  using  price  changes. 

A  description  of  the  source  of  the  six  main 
category  weights  is  found  in  the  August  30, 
1996  final  rule  (61  FR  46323).  The  weight  for 
the  Utilities  category,  as  well  as  those  for  the 
Electricity,  Fuels  Nonhighway,  and  Water 
and  Sewerage  Maintenance  cost  categories, 
was  derived  from  the  1992  Asset  and 
Expenditure  Survey.  The  All  Other  Goods 
and  Services  category  has  more  subcategories 
than  any  other  market  basket  category.  Goods 
found  in  this  category  include:  direct  service 
food,  contract  service  food,  pharmaceuticals, 
chemicals,  medical  instruments,  photo 
supplies,  rubber  and  plastics,  paper  products, 
apparel,  machinery  and  equipment  and 
miscellaneous  products.  Services  found  in 
this  category  include  telephone  services, 
postage,  other  labor-intensive  services,  and 
other  nonlabor-intensive  services.  The  share 
for  pharmaceuticals  was  derived  from  the 
1992  Medicare  cost  reports.  Relative  shares 
for  the  other  subcategories  were  derived  from 
the  1992  Asset  and  Expenditure  Survey, 
augmented  by  data  from  the  1987  Input- 
Output  Table  produced  by  BEA  for  the 
hospital  industry,  aged  forward  to  1992  using 
price  changes,  and  then  standardized  to  be 
consistent  with  data  from  the  Asset  and 
Expenditure  Survey. 

D.  Price  Proxies  Used  to  Measure  Cost 
Category  Growth 

Descriptions  of  the  price  proxies  used  to 
measure  cost  category  price  growth  in  the 
current  hospital  market  baskets  are  found  in 
the  August  30, 1996  final  rule  (61  FR  46324). 
The  price  proxies  used  for  the  proposed 
revised  hospital  market  baskets  are  the  same 
as  those  for  the  current  market  baskets.  Four 
cost  categories  in  the  current  hospital  market 
baskets  have  been  combined  with  otheF  cost 
categories  to  better  reflect  new  data  sources. 

For  further  discussion  of  the  rationale  for 
choosing  specific  price  proxies,  we  refer  the 
reader  to  the  September  3, 1986  final  rule  (51 
FR  31582). 

Appendix  D 

May  27, 1997 

The  Honorable  Albert  Gore,  Jr. 

President  of  the  Senate 
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Washington,  D.C.  20510 

Dear  Mr.  President:  Section  1886(e)(3)(B)  of 
the  Social  Security  Act  (the  Act)  requires  me 
to  report  to  Congress  the  initial  estimate  of 
the  applicable  percentage  increase  in 
inpatient  hospital  payment  rates  for  fiscal 
year  (FY)  1998  that  I  will  recommend  for 
hospitals  subject  to  the  Medicare  prospective 
payment  system  (PPS)  and  for  hospitals  and 
units  excluded  from  PPS.  This  submission 
constitutes  the  required  report. 

Current  law  mandates  an  update  for  all 
PPS  hospitals  equal  to  the  market  basket  rate 
of  increase.  Based  on  the  recent  changes  in 
delivery  of  hospital  inpatient  care,  with  an 
increasing  reliance  on  hospital  outpatient 
and  postacute  care  services  and  a 
corresponding  decrease  in  use  of  hospital 
inpatient  services,  we  recommend  an  update 
for  hospitals  in  both  large  urban  and  other 
areas  of  zero  percent. 

Sole  community  hospitals  (SCHs)  are  the 
sole  source  of  care  in  their  area  and  are 
afforded  special  payment  protection  to 
maintain  access  to  services  for  Medicare 
beneficiaries.  SCHs  are  paid  the  higher  of  a 
hospital-specific  rate  or  the  Federal  PPS  rate. 
Current  law  mandates  that  the  FY  1998 
update  to  hospital-specific  rates  for  SCHs 
equal  the  market  basket  rate  of  increase.  We 
recommend  an  update  to  hospital-specific 
rates  equal  to  our  recommended  increase  for 
all  PPS  hospitals,  zero  percent. 

Hospitals  and  distinct  part  hospital  units 
excluded  from  PPS  are  paid  based  on  their 
reasonable  costs  subject  to  a  limit  under  the 
Tax  Equity  and  Fiscal  Responsibility  Act 
(TEFRA)  of  1982.  Current  law  mandates  an 
update  for  all  hospitals  and  distinct  part 
units  excluded  from  PPS  equal  to  the  rate  of 
increase  in  the  excluded  hospital  market 
basket.  Consistent  with  our  recommendation 
for  PPS  hospitals,  we  recommend  an  increase 
in  the  TEFRA  limit  of  zero  percent. 

A  final  recommendation  on  the  appropriate 
percentage  increases  for  FY  1998  will  be 
made  nearer  the  beginning  of  the  new 
Federal  fiscal  year  based  on  the  most  current 
data  available  at  that  time.  The  final 
recommendation  will  incorporate  our 
analysis  of  the  latest  estimates  of  all  relevant 
factors,  including  recommendations  by 
ProPAC. 

Section  1886(d)(4)(C)(iv)  of  the  Act  also 
requires  that  I  include  in  my  report 
recommendations  with  respect  to 
adjustments  to  the  diagnosis-related  group 
(DRG)  weighting  factors.  At  this  time  1  do  not 
anticipate  recommending  any  adjustment  to 
the  DRG  weighting  factors  for  FY  1998. 

1  am  pleased  to  provide  this 
recommendation  to  you.  I  am  also  sending  a 
copy  of  this  letter  to  the  Speaker  of  the  House 
of  Representatives. 

Sincerely, 

Donna  E.  Shalala 
May  27, 1997 

The  Honorable  Newt  Gingrich 
Speaker  of  the  House  of  Representatives 
Washington,  D.C.  20515 

Dear  Mr.  Speaker:  Section  1886(e)(3)(B)  of 
the  Social  Security  Act  (the  Act)  requires  me 
to  report  to  Congress  the  initial  estimate  of 
the  applicable  percentage  increase  in 
inpatient  hospital  payment  rates  for  fiscal 
year  (FY)  1998  that  1  will  recommend  for 


hospitals  subject  to  the  Medicare  prospective 
payment  system  (PPS)  and  for  hospitals  and 
units  excluded  from  PPS.  This  submission 
constitutes  the  required  report. 

Current  law  mandates  an  update  for  all 
PPS  hospitals  equal  to  the  market  basket  rate 
of  increase.  Based  on  the  recent  changes  in 
delivery  of  hospital  inpatient  care,  with  an 
increasing  reliance  on  hospital  outpatient 
and  postacute  care  services  and  a 
corresponding  decrease  in  use  of  hospital 
inpatient  services,  we  recommend  an  update 
for  hospitals  in  both  large  urban  and  other 
areas  of  zero  percent. 

Sole  community  hospitals  (SCHs)  are  the 
sole  source  of  care  in  their  area  and  are 
afforded  special  payment  protection  to 
maintain  access  to  services  for  Medicare 
beneficiaries.  SCHs  are  paid  the  higher  of  a 
hospital-specific  rate  or  the  Federal  PPS  rate. 
Current  law  mandates  that  the  FY  1998 
update  to  hospital-specific  rates  for  SCHs 
equal  the  market  basket  rate  of  increase.  We 
recommend  an  update  to  hospital-specific 
rates  equal  to  our  recommended  increase  for 
all  PPS  hospitals,  zero  percent. 

Hospitals  and  distinct  part  hospital  units 
excluded  from  PPS  are  paid  based  on  their 
reasonable  costs  subject  to  a  limit  under  the 
Tax  Equity  and  Fiscal  Responsibility  Act 
(TEFRA)  of  1982.  Current  law  mandates  an 
update  for  all  hospitals  and  distinct  part 
units  excluded  from  PPS  equal  to  the  rate  of 
increase  in  the  excluded  hospital  market 
basket.  Consistent  with  our  recommendation 
for  PPS  hospitals,  we  recommend  an  increase 
in  the  TEFRA  limit  of  zero  percent. 

A  final  recommendation  on  the  appropriate 
percentage  increases  for  FY  1998  will  be 
made  nearer  the  beginning  of  the  new 
Federal  fiscal  year  based  on  the  most  current 
data  available  at  that  time.  The  final 
recommendation  will  incorporate  our 
analysis  of  the  latest  estimates  of  all  relevant 
factors,  including  recommendations  by 
ProPAC. 

Section  1886(d)(4)(C)(iv)  of  the  Act  also 
requires  that  I  include  in  my  report 
recommendations  with  respect  to 
adjustments  to  the  diagnosis-related  group 
(DRG)  weighting  factors.  At  this  time  1  do  not 
anticipate  recommending  any  adjustment  to 
the  DRG  weighting  factors  for  FY  1998. 

I  am  pleased  to  provide  this 
recommendation  to  you.  I  am  also  sending  a 
copy  of  this  letter  to  the  President  of  the 
Senate. 

Sincerely, 

Donna  E.  Shalala 

Appendix  E:  Recommendation  of 
Update  Factors  for  Operating  Cost 
Rates  of  Payment  for  Inpatient  Hospital 
Services 

I.  Background 

Several  provisions  of  the  Act  address  the 
setting  of  update  factors  for  inpatient  services 
furnished  in  FY  1998  by  hospitals  subject  to 
the  prospective  payment  system  and  those 
excluded  from  the  prospective  payment 
system.  Section  1886(b)(3)(B)(i)(XIII)  of  the 
Act  sets  the  FY  1998  percentage  increase  in 
the  operating  cost  standardized  amounts 
equal  to  the  rate  of  increase  in  the  hospital 
market  basket  for  prospective  payment 


hospitals  in  all  areas.  Section 
1886(b)(3)(B)(iv)  of  the  Act  sets  the  FY  1998 
percentage  increase  in  the  hospital  specific 
rates  applicable  to  sole  community  hospitals 
equal  to  the  rate  set  forth  in  section 
1886(b)(3)(B)(i)  of  the  Act,  that  is,  the  same 
update  factor  as  all  other  hospitals  subject  to 
the  prospective  payment  system,  or  the  rate 
of  increase  in  the  market  basket.  Section 
1886(b)(3)(B)(ii)  of  the  Act  sets  the  FY  1998 
percentage  increase  in  the  rate  of  increase 
limits  for  hospitals  excluded  from  the 
prospective  payment  system  equal  to  the  rate 
of  increase  in  the  excluded  hospital  market 
basket. 

In  accordance  with  section  1886(d)(3)(A)  of 
the  Act,  we  are  proposing  to  update  the 
standardized  amounts,  the  hospital-specific 
rates,  and  the  rate-of-increase  limits  for 
hospitals  excluded  from  the  prospective 
payment  system  as  provided  in  section 
1886(b)(3)(B)  of  the  Act.  Based  on  the  first 
quarter  1997  forecast  of  the  FY  1998  revised 
market  basket  increase  of  2.8  percent  for 
hospitals  subject  to  the  prospective  payment 
system,  the  proposed  updates  in  the 
standardized  amounts  are  2.8  percent  for 
hospitals  in  both  large  urban  and  other  areas. 
The  proposed  update  in  the  hospital-specific 
rate  applicable  to  sole  community  hospitals 
is  2.8  percent  (that  is,  the  market  basket  rate 
of  increase).  The  proposed  update  for 
hospitals  excluded  from  the  prospective 
payment  system  is  the  percentage  increase  in 
the  excluded  hospital  market  basket 
(currently  estimated  at  2.8  percent). 

Sections  1886(e)(2)(A)  and  (3)(A)  of  the  Act 
require  that  the  Prospective  Payment 
Assessment  Commission  (ProPAC) 
recommend  to  the  Congress  by  March  1, 1997 
an  update  factor  that  takes  into  account 
changes  in  the  market  basket  rate  of  increase 
index,  hospital  productivity,  technological 
and  scientific  advances,  the  quality  of  health 
care  provided  in  hospitals,  and  long-term 
cost  effectiveness  in  the  provision  of 
inpatient  hospital  services. 

In  its  March  1, 1997  report,  ProPAC 
recommended  update  factors  to  the 
standardized  amounts  equal  to  zero 
percentage  points  for  hospitals  in  both  large 
urban  and  other  areas  (Recommendation  2). 
ProPAC  did  not  make  a  separate 
recommendation  for  the  hospital-specific 
rates  applicable  to  sole  community  hospitals. 
The  components  of  ProPAC’s  update  factor 
recommendations  are  described  in  detail  in 
,  the  ProPAC  report,  which  is  published  as 
Appendix  F  to  this  document.  We  discuss 
ProPAC’s  recommendations  concerning  the 
update  factors  and  our  responses  to  these 
recQmmendations  below. 

Section  1886(e)(4)  of  the  Act  requires  that 
the  Secretary,  taking  into  consideration  the 
recommendations  of  ProPAC,  recommend 
update  factors  for  each  fiscal  year  that  take 
into  account  the  amounts  necessary  for  the 
efficient  and  effective  delivery  of  medically 
appropriate  and  necessary  care  of  high 
quality.  Under  section  1886(e)(5)  of  the  Act, 
we  are  required  to  publish  the  update  factors 
recommended  under  section  1886(e)(4)  of  the 
Act.  Accordingly,  this  appendix  provides  the 
recommendations  of  appropriate  update 
factors,  the  analysis  underlying  our 
recommendations,  and  our  responses  to  the 
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ProPAC  recommendations  concerning  the 
update  factors. 

II.  Secretary’s  Recommendations 

Under  section  1886(e)(4)  of  the  Act,  we  are 
recommending  that  an  appropriate  update 
factor  for  the  standardized  amounts  is  zero 
percentage  points  for  hospitals  located  in 
large  urban  and  other  areas.  We  are  also 
recommending  an  update  of  zero  percentage 
points  to  the  hospital-specific  rate  for  sole 
..community  hospitals.  We  believe  these 
recommended  update  factors  would  ensure 
that  Medicare  acts  as  a  prudent  purchaser 
and  provide  incentives  to  hospitals  for 
increased  efficiency,  thereby  contributing  to 
the  solvency  of  the  Medicare  Part  A  Trust 
Fund. 

We  recommend  that  hospitals  excluded 
from  the  prospective  payment  system  receive 
a  zero  update.  This  update  is  consistent  with 
the  updates  provided  to  the  prospective 
payment  hospitals.  We  believe  this  update 
would  ensure  that  Medicare  acts  as  a  prudent 
purchaser  and  would  provide  incentives  to 
hospitals  for  increased  efficiency,  thereby 
contributing  to  the  solvency  of  the  Medicare 
Part  A  Trust  Fund. 

As  required  by  section  1886(e)(4)  of  the 
Act,  we  have  taken  into  consideration  the 
recommendations  of  ProPAC  in  setting  these 
recommended  update  factors.  Our  responses 
to  the  ProPAC  recommendations  concerning 
the  update  factors  are  discussed  below. 

III.  ProPAC  Recommendation  for  Updating 
the  Prospective  Payment  System 
Standardized  Amounts 

For  FY  1998,  ProPAC’s  update  framework 
would  support  an  update  between  -0.6 
percent  and  1.4  percent.  ProPAC  notes  the 
significant  changes  occurring  in  health  care 
delivery,  including  the  drop  in  hospital 
lengths  of  stay  for  Medicare  beneficiaries 
since  1990  and  the  increase  in  beneficiaries’ 
use  of  hospital  outpatient  services  and 
postacute  care.  Because  payment  rates  reflect 
care  that  is  no  longer  furnished  as  part  of  the 
hospital  stay,  ProPAC  recommends  that 
hospitals  in  large  urban  and  other  areas 
receive  an  update  of  zero  percent.  However, 
it  emphasizes  that,  because  of  uncertainty 
about  the  future  and  the  extent  of  changes  in 
productivity  and  service  delivery,  its 
recommendation  applies  for  only  one  year. 

Response:  We  agree  with  ProPAC’s 
recommendation  that  the  update  for  FY  1998 
for  prospective  payment  system  hospitals 
located  in  large  urban  and  other  areas  be 
equal  to  zero  percentage  point.  Our 
recommendation  is  supported  by  the 
following  analyses  that  measure  changes  in 
hospital  productivity,  scientific  and 
technological  advances,  practice  pattern 
changes,  and  changes  in  case  mix: 

•  Productivity:  Service  level  productivity 
is  defined  as  the  ratio  of  total  service  output 
to  full-time  equivalent  employees  (FTEs). 
While  we  recognize  that  productivity  is  a 
function  of  many  variables  (for  example, 
labor,  nonlabor  material,  and  capital  inputs), 
we  use  a  labor  productivity  measure  since 
this  update  framework  applies  to  operating 
payment.  To  recognize  that  we  are 
apportioning  the  short  run  output  changes  to 
the  labor  input  and  not  considering  the 


nonlabor  inputs,  we  weight  our  productivity 
measure  for  operating  costs  by  the  share  of 
direct  labor  services  in  the  market  basket  rate 
of  increase  to  determine  the  expected  effect 
on  cost  per  case. 

Our  recommendation  for  the  service 
productivity  component  is  based  on 
historical  trends  in  productivity  and  total 
output  for  both  the  hospital  industry  and  the 
general  economy,  and  projected  levels  of 
future  hospital  service  output.  ProPAC  has 
also  estimated  cumulative  service 
productivity  growth  to  be  4.9  percent  from 
1985-1989,  or  1.2  percent  annually.  At  the 
same  time,  ProPAC  estimates  total  output 
growth  at  3.4  percent  annually,  implying  a 
ratio  of  service  productivity  growth  to  output 
growth  of  0.35.  Our  Medicare  Provider 
Analysis  and  Review  (MedPAR)  file  analysis 
indicates  total  Medicare  service  output 
(charges  per  admission,  adjusted  for  CPI 
change)  decreased  1.6  percent  from  1987- 
1996,  or  an  approximate  average  annual 
decrease  of  0.2  percent.  Since  it  is  not 
possible  at  this  time  to  develop  a 
productivity  measQre  specific  to  Medicare 
patients,  we  examined  productivity  (output 
per  hour)  and  output  (gross  domestic 
product)  for  the  economy.  Depending  on  the 
exact  time  period,  annual  changes  in 
productivity  range  from  0.3  to  0.35  percent 
of  the  change  in  output  (that  is,  a  1.0  percent 
increase  in  output  would  be  correlated  with 
a  0.3  to  0.35  percent  change  in  output  per 
hour). 

Under  our  framework,  the  recommended 
update  is  based  in  part  on  expected 
productivity — that  is,  projected  service 
output  during  the  year  multiplied  by  the 
historical  ratio  of  service  productivity  to  total 
service  output,  multiplied  by  the  share  of 
labor  in  total  operating  inputs,  as  calculated 
in  the  hospital  market  basket  rate  of  increase. 
This  method  estimates  an  expected  labor 
productivity  improvement  in  the  same 
proportion  to  expected  total  service  growth 
that  has  occurred  in  the  past  and  assumes 
that,  at  a  minimum,  growth  in  FTEs  changes 
proportionally  to  the  growth  in  total  service 
output.  Thus,  the  recommendation  allows  for 
unit  productivity  to  be  smaller  than  the 
historical  averages  in  years  that  output 
growth  is  relatively  low  and  higher  in  years 
that  output  growth  is  larger  than  the 
historical  trend.  Based  on  the  above  estimates 
from  both  the  hospital  industry  and  the 
economy,  we  have  chosen  to  employ  the 
range  of  ratios  of  productivity  change  to 
output  change  of  0.30  to  0.35. 

The  expected  change  in  total  hospital 
service  output  is  the  product  of  projected 
growth  in  total  admissions  (adjusted  for 
outpatient  usage),  projected  real  case-mix 
growth,  and  expected  quality  enhancing 
intensity  growth,  net  of  expected  decline  in 
intensity  due  to  reduction  of  cost  ineffective 
practice.  Case-mix  growth  and  intensity 
numbers  for  Medicare  are  used  as  proxies  for 
those  of  the  total  hospital,  since  case-mix 
increases  (used  in  the  intensity  measure  as 
well)  are  unavailable  for  non-Medicare 
patients.  Thus,  expected  output  growth  is 
simply  the  sum  of  the  expected  change  in 
intensity  (0.0  percent),  projected  admissions 
change  (2.4  percent  for  FY  1998),  and 
projected  real  case-mix  growth  (0.8  percent), 


or  3.2  percent.  The  share  of  direct  labor 
services  in  the  market  basket  rate  of  increase 
(consisting  of  wages,  salaries,  and  employee 
benefits)  is  61.4  percent.  Multiplying  the 
expected  change  in  total  hospital  service 
output  (3.2  percent)  by  the  ratio  of  historical 
service  productivity  change  to  total  service 
growth  of  0.30  to  0.35  and  by  the  direct  labor 
share  percentage  (0.614)  provides  our 
productivity  standard  of  0.6  to  0.7  percent. 

ProPAC  also  believes  hospitals  should  be 
given  an  incentive  for  additional  productivity 
improvement.  ProPAC  measures  productivity 
as  the  ratio  of  hospital  admissions  (adjusted 
for  case  mix  and  outpatient  services)  per  FTE 
employee  (adjusted  for  changes  in  skill  mix). 
ProPAC  includes  in  its  productivity 
measurement  the  effect  of  changes  in  practice 
patterns.  We  treat  practice  pattern  changes  as 
a  portion  of  our  intensity  adjustment, 
described  below.  In  the  past,  ProPAC  has 
expected  hospitals  to  achieve  productivity 
gains  ranging  from  0.5  percent  to  2.0  percent 
per  year.  This  year,  recognizing  changes  in 
lengths  of  stay  and  sites  of  service,  ProPAC 
believes  a  productivity  adjustment  in  the 
range  of  -  3.0  to  - 1.0  percentage  points  is 
required  in  fiscal  year  1998.  The  adjustment 
is  intended  to  share  productivity  equally 
between  hospitals  and  Medicare. 

•  Intensity:  We  base  our  intensity  standard 
on  the  combined  effect  of  three  separate 
factors:  changes  in  the  use  of  quality 
enhancing  services,  changes  in  the  use  of 
services  due  to  shifts  in  within-DRG  severity, 
and  changes  in  the  use  of  services  due  to 
reductions  of  cost-ineffective  practices.  For 
FY  1998,  we  recommend  an  adjustment  of 
0.0  percent.  The  basis  of  this 
recommendation  is  discussed  below. 

We  have  no  empirical  evidence  that 
accurately  gauges  the  level  of  quality¬ 
enhancing  technology  changes.  Typically,  a 
specific  new  technology  increases  cost  in 
some  uses  and  decreases  cost  in  other  uses. 
Concurrently,  health  status  is  improved  in 
some  situations  while  in  other  situations  it 
may  be  unaffected  or  even  worsened  using 
the  same  technology.  It  is  difficult  to  separate 
out  the  relative  significance  of  each  of  the 
cost  increasing  effects  for  individual 
technologies  and  new  technologies. 

The  quality  enhancing  technology 
component  is  intended  to  recognize  the  use 
of  services  that  increase  cost  but  whose  value 
in  terms  of  enhanced  health-status  is 
commensurate  with  these  costs.  Such 
services  may  result  from  technological 
change,  or  in  some  cases,  increased  use  of 
existing  technologies.  The  latter  recognizes 
that  as  cost  and  medical  effectiveness  studies 
become  available,  some  increased  use  of 
existing,  as  well  as  new,  services  may  be 
warranted. 

The  component  for  reduction  of  cost- 
ineffective  practice  recognizes  that  some 
improvements  in  practice  patterns  could  be 
made  so  that  the  intensity  of  services 
provided  is  more  consistent  with  the  efficient 
use  of  limited  resources.  That  is, 
improvements  could  be  made  so  that  the 
number  of  services  provided  during  an 
inpatient  stay,  and  their  complexity,  produce 
an  improvement  in  health  status  that  is 
consistent  with  the  cost  of  care.  This 
component  of  our  update  recommendation  is 
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intended  to  encourage  both  hospitals  and 
physicians  to  more  carefully  consider  the 
cost-effectiveness  of  medical  care.  This 
component  of  the  framework  also  accounts 
for  real  within-DRG  change,  since  that  should 
be  directly  reflected  in  the  CMl-adjusted 
growth  in  real  charges  per  case. 

Following  methods  developed  by  HCFA’s 
Office  of  the  Actuary  for  deriving  hospital 
output  estimates  from  total  hospital  charges, 
we  have  developed  Medicare-specific 
intensity  measures  based  on  a  5-year  average 
using  FY  1992-1996  MedPAR  billing  data. 
Case-mix  constant  intensity  is  calculated  as 
the  change  in  total  Medicare  charges  per 
discharge  adjusted  for  changes  in  the  average 
charge  per  unit  of  service  as  measured  by  the 
Medical  CPI  hospital  component  and  changes 
in  real  case  mix.  Thus,  in  order  to  measure 
changes  in  intensity,  one  must  measure 
changes  in  real  case  mix. 

In  determining  case-mix  constant  intensity, 
we  found  that  observed  case-mix  increase 
was  1.8  percent  in  FY  1992,  0.9  percent  in 
FY  1993, 0.8  percent  in  FY  1994, 1.7  percent 
in  FY  1995,  and  1.6  percent  in  FY  1996.  For 
FY  1992,  FY  1995,  and  FY  1996,  we  estimate 
that  real  case-mix  increase  was  1.0  to  1.4 
percent  each  year.  The  estimate  for  those 
years  is  supported  by  past  studies  of  case-mix 
change  by  the  RAND  Corporation.  The  most 
recent  study  was  "Has  DRG  Creep  Crept  Up? 
Decomposing  the  Case  Mix  Index  Change 
Between  1987  and  1988”  by  G.M.  Carter,  J.P. 
Newhouse,  and  D.A.  Relies,  R-4098-HCFA/ 
ProPAC  (1991).  The  study  suggested  that  real 
case-mix  change  was  not  dependent  on  total 
change,  but  was  rather  a  fairly  steady  1.0  to 
1.5  percent  per  year.  We  use  1.4  percent  as 
the  upper  bound  because  the  RAND  study 
did  not  take  into  account  that  hospitals  may 
have  induced  doctors  to  document  medical 
records  more  completely  in  order  to  improve 
payment.  Following  that  study,  we  consider 
up  to  1.4  percent  of  observed  case-mix 
change  as  real  for  FY  1991  through  FY  1994. 
Based  on  this  analysis,  we  believe  that  all  of 


the  observed  case-mix  increase  for  FY  1993 
and  FY  1994  is  real. 

Given  estimates  of  real  case-mix  increase  of 
1.0  percent  for  FY  1992,  0.9  percent  for  FY 
1993,  0:8  percent  for  FY  1994, 1.0  percent  for 
FY  1995,  and  1.0  percent  for  FY  1996,  we 
estimate  that  case-mix  constant  intensity 
declined  by  an  average  1.4  percent  during  FY 
1992  through  FY  1996,  for  a  cumulative 
decrease  of  7.0  percent.  If  we  assume  that 
real  case-mix  increase  was  1.4  percent  for  FY 
1992,  0.9  percent  for  FY  1993,  0.8  percent  for 
FY  1994, 1.4  percent  for  FY  1995,  and  1.4 
percent  for  FY  1996,  we  estimate  that  case- 
mix  constant  intensity  declined  by  an 
average  1.6  percent  during  FY  1992  through 
FY  1996,  for  a  cumulative  decrease  of  7.5 
percent.  Since  we  estimate  that  intensity  has 
declined  during  that  period,  we  are 
recommending  a  0.0  percent  intensity 
adjustment  for  FY  1998. 

•  Quality  Enhancing  New  Science  and 
Technology:  For  FY  1998,  ProPAC  has 
computed  the  adjustment  for  scientific  and 
technological  advances  to  be  a  future- 
oriented  policy  target  intended  to  provide 
additional  funds  for  hospitals  to  adopt 
quality-enhancing,  cost  increasing  health 
care  innovations.  In  the  past,  ProPAC  has 
included  an  adjustment  ranging  from  0.3  to 
1.0  percentage  points.  ProPAC  believes  that 
the  cost-competitive  environment  now  faced 
by  hospitals  may  dampen  the  adoption  of 
new  technologies  as  they  closely  evaluate 
their  relative  costs  and  benefits.  Therefore, 
ProPAC  recommends  an  adjustment  of  0.4 
percentage  points  for  the  increase  in 
operating  costs  due  to  scientific  and 
technological  advances. 

•  Change  in  Case  Mix:  Our  analysis  takes 
into  account  projected  changes  in  case  mix, 
adjusted  for  changes  attributable  to  improved 
coding  practices.  For  our  FY  1998  update 
recommendation,  we  are  projecting  a  1.0 
percent  increase  in  the  case-mix  index.  We 
define  real  case-mix  increase  as  actual 
changes  in  the  mix  (and  resource 
requirements)  of  Medicare  patients  as 


opposed  to  changes  in  coding  behavior  that 
result  in  assignment  of  cases  to  higher- 
weighted  DRGs  but  do  not  reflect  greater 
resource  requirements.  For  FY  1998,  we 
believe  that  real  case-mix  increase  is  equal  to 
our  projected  change  in  case  mix  less  0.2 
percent.  We  estimate  that  changes  in  coding 
behavior  account  for  an  increase  of  0.2 
percentage  points  in  our  projected  case-mix 
change.  Our  net  adjustment  to  case-mix 
change  for  FY  1998  is  0.2  percentage  points. 

The  0.0  percent  figure  used  in  the  ProPAC  „ 
framework  represents  ProPAC’s  projection 
for  observed  case-mix  change.  ProPAC’s  net 
adjustment  for  case  mix  is  0.0  percentage 
points. 

•  Effect  of  FY  1996  DRG  Reclassification 
and  Recalibration:  We  estimate  that  DRG 
reclassification  and  recalibration  for  FY  1996 
resulted  in  a  0.0  percent  increase  in  the  case- 
mix  index  when  compared  with  the  case-mix 
index  that  would  have  resulted  if  we  had  not 
made  the  reclassification  and  recalibration 
changes  to  the  GROUPER.  ProPAC  does  not 
make  an  adjustment  for  DRG  reclassification 
and  recalibration  in  its  update 
recommendation. 

•  Correction  for  Market  Basket  Forecast 
Error:  The  estimated  market  basket 
percentage  increase  used  to  update  the  FY 
1996  payment  rates  was  3.5  percent.  Our 
most  recent  data  indicate  the  actual  FY  1996 
increase  was  2.7  percent,  primarily  reflecting 
that  the  actual  increase  in  wages,  benefits, 
and  chemical  prices  was  lower  than 
projected.  The  resulting  forecast  error  in  the 
FY  1996  market  basket  rate  of  increase  is  0.8 
percentage  points.  Under  our  update 
framework,  we  make  a  forecast  error 
correction  if  our  estimate  is  off  by  0.25 
percentage  points  or  more.  Therefore,  we  are 
recommending  an  adjustment  of  -0.8 
percentage  points  to  reflect  this 
overestimation  of  the  FY  1996  market  basket 
rate  of  increase.  The  following  is  a  summary 
of  the  update  ranges  supported  by  our 
analyses  compared  to  ProPAC’s  framework. 


Table  1  .—Comparison  of  FY  1998  Update  Recommendations 


HHS 

ProPAC 

Market  Basket  . 

Difference  between  HCFA  &  ProPAC  Market  Baskets  . 

MB 

MB 

0.0 

Subtotal  . 

MB 

MB 

Policy  Adjustments  Factors: 

Productivity . 

-0.6  to  -0.7 
0.0 

-3.0  to  -1.0 

Intensity  . . 

Science  &  Technology . . 

0.4 

0) 

(2) 

Practice  Patterns  . 

Real  Within  DRG  Change  . 

Subtotal  . 

-0.6  to  -0.7 

-2.6  to  -0.6 

Case-Mix  Adjustment  Factors: 

Projected  Case-Mix  Change . 

-1.0 

0.8 

<3) 

Real  Across  DRG  Change . 

Real  Within  DRG  Change . 

0.0 

Subtotal  . 

-0.2 

0.0 

Effect  of  1996  Reclassification  &  Recalibration . 

0.0 

-0.8 

Forecast  Error  Correction  . 

-0.8 
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Table  1 —Comparison  of  FY  1998  Update  Recommendations— Continued 


HHS 

ProPAC 

Total  Recommended  Update  . 

MB  -1.7  to  MB  -1.6 
_ _ _ i 

MB  -3.4  to  MB  -1.4 

(')  Included  in  ProPAC’s  Productivity  Measure. 
(2)  Included  in  ProPAC’s  Case-Mix  Adjustment. 
(’)  Included  in  HHS’  Intensity  Factor. 


While  the  above  analysis  would  support  a 
recommendation  that  the  update  be  no  less 
than  market  basket  minus  1.6  percentage 
points,  we  are  recomjjpending  an  update  of 
zero  percentage  points.  We  believe  that  this 
update  factor  appropriately  adjusts  for 
changes  occurring  in  health  care  delivery 
including  the  relative  decrease  in  use  of 
hospital  inpatient  services  and  the 
corresponding  increase  in  use  of  hospital 
outpatient  and  postacute  care  services.  We 
agree  with  ProPAC  that  a  zero  update  for  FY 
1998  would  not  disadvantage  the  hospital 
industry  nor  harm  Medicare  beneficiaries. 

We  also  recommend  that  the  hospital-specific 
rates  applicable  to  sole  community  hospitals 


be  increased  by  the  same  update,  zero 
percentage  points. 

IV.  ProPAC  Recommendation  for  Updating 
the  Rate-of-Increase  Limits  for  Excluded 
Hospitals 

ProPAC  recommends  an  update  factor 
equal  to  a  2.0  percent  average  increase  in 
TEFRA  target  amounts  for  excluded  hospitals 
and  units  (Recommendation  13).  This  reflects 
a  reduction  of  0.8  percentage  points  from 
HCFA’s  market  basket  increase  forecast  of  2.8 
percent.  The  reduction  consists  of  an 
adjustment  of  -0.7  percentage  points  to 
account  for  the  forecast  error  in  the  FY  1996 
market  basket  rate  of  increase,  an  adjustment 


of  -0.1  percentage  points  for  the  difference 
between  the  forecasts  for  HCFA’s  and 
ProPAC’s  market  baskets,  and  no  allowance 
for  new  technology. 

Response:  We  recommend  that  hospitals 
excluded  from  the  prospective  payment 
system  also  receive  a  zero  update.  This 
update  is  consistent  with  the  updates 
provided  to  the  prospective  payment 
hospitals.  We  believe  this  update  would 
ensure  that  Medicare  acts  as  a  prudent 
purchaser  and  would  provide  incentives  to 
hospitals  for  increased  efficiency,  thereby 
contributing  to  the  solvency  of  the  Medicare 
Part  A  Trust  Fund. 

BILLING  CODE  4120-03-P  ' 
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Prospeetive  Payment  Assessment  Commission 


300  7th  Street,  S.W. 
Suite  301 B 
Washington,  D.C. 
20024 

Tel  (202)401-8986 
Fax  (202)  401-8739 


* 


March  1,  1997 


The  Honorable  A1  Gore,  Jr. 
President  of  the  Senate 
United  States  Senate 
Washington,  D.C.  20510 


Dear  Mr.  President: 

I  am  hereby  transmitting  to  the  Congress  the  annual  report  of  the  Prospective 
Payment  Assessment  Commission  as  required  by  Section  1886(e)(3)  of  the  Social 
Security  Act  as  amended  by  Public  Law  101-508.  This  report  presents  43 
recommendations  concerning  Medicare  payment  policies.  These  include  updates  to 
Medicare’s  facility  payment  rates,  modifications  to  acute  and  post-acute  care  provider 
payment  methods,  and  improvements  to  Medicare’s  risk  contracting  program.  The 
recommendations  in  this  report  represent  the  Commission’s  judgment  on  how  the 
Medicare  program  should  move  forward  in  a  changing  health  care  environment. 


* 


Sincerely, 


>seph  P.  Newhouse,  Ph.D. 
"Chairman 


Enclosure 
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Suite  30 IB 
Washington,  D.C. 

20024 

Tel  (202)401-8986 
Fax  (202)401-8739 


Prospective  Payment  Assessment  Commission 


March  1,  1997 


The  Honorable  Newt  Gingrich 
Speaker  of  the  House 
United  States  House  of  Representatives 
Washington,  D.C.  20515 

Dear  Mr.  Speaker: 

I  am  hereby  transmitting  to  the  Congress  the  annual  report  of  the  Prospective 
Payment  Assessment  Commission  as  required  by  Section  1886(e)(3)  of  the  Social 
Security  Act  as  amended  by  Public  Law  101-508.  This  report  presents  43 
recommendations  concerning  Medicare  payment  policies.  These  include  updates  to 
Medicare’s  facility  payment  rates,  modifications  to  acute  and  post-acute  care  provider 
payment  methods,  and  improvements  to  Medicare’s  risk  contracting  program.  The 
recommendations  in  this  report  represent  the  Commission’s  judgment  on  how  the 
Medicare  program  should  move  forward  in  a  changing  health  care  environment. 


Enclosure 


Sincerely, 


>seph  P.  Newhouse,  Ph.D. 
r  Chairman 


30042 


Federal  Register  /  Vol.  62,  No.  105  /  Monday,  June  2,  1997  /  Proposed  Rules 


TABLE  OF  CONTENTS 

Chapter  Page 

EXECUTIVE  SUMMARY . . .  1 

PROLOGUE .  9 

Enrollment  Options . . .  1 1 

Medicare’s  Challenges .  1 1 

Controlling  Medicare  Spending .  1 1 

Maintaining  Quality  of  Care . • .  12 

Recommendation  1:  Ensuring  Quality  of  Care . . .  13 

Commission  Recommendations .  1 3 

1.  PAYMENTS  TO  HOSPITALS  AND  AMBULATORY  CARE  PROVIDERS .  1 5 

PPS  Hospital  Payment  Rates . 17 

Trends  in  Costs,  Payments,  and  Margins .  17 

Operating  Payment  Rates .  19 

Recommendation  2:  Updating  PPS  Operating  Payment  Rates . . . .  20 

Capital  Payment  Rates .  22 

Recommendation  3:  Setting  Appropriate  PPS  Capital  Payment  Rates .  23 

Recommendation  4:  Updating  PPS  Capital  Payment  Rates .  24 

Teaching  and  Disproportionate  Share  Payments .  26 

Teaching  Hospital  Payments .  26 

Recommendation  5:  Improving  the  Distribution  of  Medicare’s  Indirect 

Medical  Education  Payments .  28 

Recommendation  6:  Reducing  the  Level  of  Medicare’s  Indirect  Medical 

Education  Payments .  28 

Recommendation  7:  Improving  Medicare’s  Payments  for  Direct  Graduate  Medical 

Education  Costs . 29 

Recommendation  8:  Establishing  a  Broader-Based  Financing  Mechanism  for 

Graduate  Medical  Education  and  Teaching  Hospitals .  29 

Disproportionate  Share  Hospital  Payments .  30 

Recommendation  9:  Principles  for  Improving  Medicare’s  Disproportionate 

Share  Payment  Adjustment .  32 

Recommendation  10:  Improving  the  Distribution  of  Disproportionate 

Share  Payments .  33 

Recommendation  1 1 :  Collecting  Data  to  Support  Disproportionate  Share 

Payment  Reform . 34 

Payments  for  Risk  Plan  Patients .  35 

Recommendation  12:  Making  Teaching  and  Disproportionate  Share 

Payments  to  Facilities  That  Treat  Medicare  Risk  Plan  Enrollees .  35 

Payments  to  PPS-Excluded  Hospitals  and  Distinct-Part  Units .  36 

Update  to  the  TEFRA  Target  Amounts .  36 

Recommendation  13:  Updating  the  Target  Amounts  for  PPS-Excluded 

Hospitals  and  Distinct-Part  Units .  37 

Changes  to  the  TEFRA  Payment  System .  38 

Recommendation  14:  Modifying  the  TEFRA  Payment  System .  38 

Payments  for  Hospital  Outpatient  Services .  39 

Recommendation  15:  Prospective  Payment  System  for  Hospital 

Outpatient  Services .  40 


Federal  Register  /  Vol.  62,  No.  105  /  Monday,  June  2,  1997  /  Proposed  Rules  30043 


Recommendation  16:  Reducing  Beneficiary  Liability  for  Hospital 

Outpatient  Services . . .  40 

Payments  for  Dialysis  Services .  41 

Recommendation  17:  Improving  Dialysis  Facility  Data .  41 

Recommendation  18:  Update  to  the  Composite  Rate  for  Dialysis  Services . . .  41 

2.  POST-ACUTE  CARE  PROVIDERS .  47 

Skilled  Nursing  Facilities .  50 

Recommendation  19:  Prospective  Payment  System  for  Skilled  Nursing  Facilities.* .  50 

Recommendation  20:  Controlling  Payments  for  Skilled  Nursing  Facility 

Ancillary  Services .  5 1 

Recommendation  21:  Consolidated  Billing  for  Skilled  Nursing  Facility  Services .  51 

Recommendation  22:  Eliminating  the  Cost  Limit  Exemption  for  New 

Skilled  Nursing  Facilities .  52 

Home  Health  Care  Agencies .  52 

Recommendation  23:  Defining  the  Home  Health  Care  Benefit .  53 

Recommendation  24:  Prospective  Payment  System  for  Home  Health 

Care  Agencies .  54 

Recommendation  25:  Interim  Home  Health  Payment  Method . . .  54 

Recommendation  26:  Home  Health  Visit  Coding .  55 

Recommendation  27:  Home  Health  Copayments .  56 

Recommendation  28:  Controlling  Long-Term  Home  Health  Use .  56 

Rehabilitation  Facilities  and  Long-Term  Care  Hospitals . f....  56 

Recommendation  29:  Prospective  Payment  System  for  Rehabilitation  Hospitals 

and  Distinct-Part  Units .  58 

Recommendation  30:  Prospective  Payment  System  for  Long-Term  Care  Hospitals .  58 

Recommendation  31:  Long-Term  Care  Hospitals  Within  Hospitals .  59 

Recommendation  32:  Elimination  of  the  New  Provider  Exemption  Period .  59 

Coordinating  Post- Acute  Care  Payments .  60 

Recommendation  33:  Coordinating  Post-Acute  Care  Provider  Payment  Methods .  60 

Recommendation  34:  Linking  Payments  for  an  Episode  of  Care .  60 

3.  THE  MEDICARE  RISK  CONTRACTING  PROGRAM .  63 

Program  Overview .  65 

Payment  Policy .  66 

Problems  with  Risk  Contracting  Payment  Policies .  66 

Relationship  Between  Payment  Rates  and  Plan  Participation  and  Benefits .  67 

Risk  Contracting  Program  Payment  Improvements .  67 

Recommendation  35:  Improving  the  Risk  Adjustment  Method .  68 

Recommendation  36:  Excluding  Teaching  and  Disproportionate  Share 

Payments  from  the  Capitation  Rates .  68 

Recommendation  37:  Increasing  Capitation  Rates  to  Reflect  Use  of  Services 

Covered  by  Other  Government  Programs .  69 

Recommendation  38:  Reducing  the  Variation  in  Payment  Rates .  69 

Recommendation  39:  Updating  Capitation  Rates .  70 

Recommendation  40:  Evaluating  Alternative  Methods  for  Determining 
Capitation  Rates . 70 


(vi) 


30044 


Federal  Register  /  Vol.  62,  No.  105  /  Monday,  June  2,  1997  /  Proposed  Rules 


Risk  Plan  Information .  71 

Information  from  Risk  Plans .  7 1 

Recommendation  4 1 :  Data  to  Improve  Plan  Payments .  7 1 

Recommendation  42:  Evaluating  Plan  Quality  of  Care . . .  71 

Information  for  Beneficiaries .  72 

Recommendation  43:  Improving  Information  for  Beneficiary  Choice .  72 

APPENDIXES . 75 

A.  Background  Material  and  Analyses .  77 

Operating  Update  for  PPS  Hospitals .  79 

Market  Basket  Index .  8 1 

Scientific  and  Technological  Advances .  85 

Productivity  Improvement  and  Service  Changes .  87 

Adj  ustment  for  Case-Mix  Change .  91 

Fiscal  Year  1998  Update  for  Payments  to  Dialysis  Facilities .  95 

B.  Biographical  Sketches  of  Commissioners . 101 

C.  Statutory  Mandate  of  the  Commission . 107 

D.  Technical  Report  Series . 1 19 

E.  Change  in  DRG  Relative  Weights  from  Fiscal  Year  1996  to  Fiscal  Year  1997 . 133 


(vii) 


Federal  Register  /  Vol.  62,  No.  105  /  Monday,  June  2,  1997  /  Proposed  Rules  30045 


LIST  OF  TABLES 

Page 

Chapter  1.  Payments  to  Hospitals  and  Ambulatory  Care  Providers 


1  - 1  Update  Framework  for  PPS  Operating  Payments,  Fiscal  Year  1 998  (In  Percent) .  2 1 

1-2  Update  Framework  for  PPS  Capital  Payments,  Fiscal  Year  1998  (In  Percent) .  25 

1-3  Update  Framework  for  PPS-Excluded  Hospitals,  Fiscal  Year  1998  (In  Percent) .  37 

1-4  Update  Framework  for  the  Dialysis  Composite  Rate,  Fiscal  Year  1998  (In  Percent) .  42 

1- 5  Payment  to  Cost  Ratios  for  Hospital-Based  and  Independent  Dialysis 

Providers,  Fiscal  Years  1991-1995 . . .  43 

Chapter  2.  Post-Acute  Care  Providers 

2- 1  Distribution  of  Total  Medicare  Part  A  Program  and  Beneficiary  Payments 

for  Selected  Services,  Fiscal  Years  1988-1994 . . . .  49 

2-2  Medicare  Part  A  Skilled  Nursing  Facility  Payments  and  Use,  Fiscal  Years  1992-1996 .  51 

2-3  Medicare  Part  A  Home  Health  Care  Payments  and  Use,  Fiscal  Years  1992-19% .  53 

2-4  Home  Health  Visits  Per  User,  Fiscal  Year  1994 . 53 

2- 5  Medicare  Part  A  Program  and  Beneficiary  Payments  to  Rehabilitation 

Facilities  and  Long-Term  Care  Hospitals,  Fiscal  Years  1990-1994  (In  Billions) . .  57 

Chapter  3.  The  Medicare  Risk  Contracting  Program 

3- 1  Medicare  Risk  Program  Participation,  1990-1997  .  65 

Appendix  A.  Background  Material  and  Analyses 

A-l  Comparison  of  Increases  in  Hospital  Market  Basket,  Average  PPS  Updates,  and  PPS .  79 

Payments  Per  Case,  Fiscal  Years  1984-1997  (In  Percent) 

A-2  Fiscal  Year  1998  PPS  Hospital  Market  Basket  Expense  Categories,  Weights, 

Price  Proxies,  and  Forecasts  (In  Percent) .  81 

A-3  Scientific  and  Technological  Advances  Allowances  for  PPS  Operating  Costs, 

Fiscal  Years  1987-1997  (In  Percent) .  85 

A-4  Cumulative  Hospital  Productivity  Growth,  Fiscal  Years  1990-19%  (In  Percent) .  89 

A-5  Average  Annual  Growth  in  Labor  Productivity  for  Non-Farm  Businesses, 

Fiscal  Years  1966-1996  (In  Percent) .  90 

A-6  Scientific  and  Technological  Advances  Allowances  for  Dialysis  Facilities, 

Fiscal  Years  1994-1997  (In  Percent) . . .  % 

A-7  Productivity  Indicators  for  Hospital-Based  and  Independent  Dialysis  Facilities, 

Fiscal  Years  1991-1995  .  97 

A-8  Payment  to  Cost  Ratios  for  Hospital-Based  and  Independent  Dialysis  Facilities, 

for  All  Dialysis  Treatments,  Fiscal  Years  1991-1995  .  98 

A-9  Estimated  Payment  to  Cost  Ratios  for  Hospital-Based  and  Independent  Dialysis 

Facilities,  With  and  Without  Audit  Adjustment,  Fiscal  Year  1997  .  98 


(viii) 


30046  Federal  Register  /  Vol.  62,  No.  105  /  Monday,  June  2,  1997  /  Proposed  Rules 


LIST  OF  FIGURES 

Page 

Chapter  1.  Payments  to  Hospitals  and  Ambulatory  Care  Providers 


1-1  Annual  Change  in  Medicare  Operating  Costs  Per  Discharge,  First  12  Years 

of  PPS  (In  Percent) . . .  18 

1-2  Cumulative  Increases  in  PPS  Operating  Payments  and  Costs  Per  Discharge, 

First  12  Years  of  PPS  (In  Percent) .  18 

1-3  PPS  Margins  for  All  Hospitals,  First  12  Years  of  PPS  (In  Percent) .  19 

1-4  Total  Margins  for  All  Hospitals,  First  12  Years  of  PPS  (In  Percent) .  19 

1-5  Medicare  Disproportionate  Share  Hospital  Payments,  1989-1996  (In  Billions) .  30 

1-6  Patient  Group  Cost  Shares,  by  Hospital  Teaching  Status  and  Type  of  Control, 

1994  (In  Percent) .  31 

Appendix  A.  Background  Material  and  Analyses 

A- 1  Cumulative  Change  in  -PPS  Average  Length  of  Stay,  Fiscal  Years  1984- 1 996  (In  Percent) .  87 

A-2  Change  in  PPS  Average  Length  of  Stay  and  Alternative  Measures  of  Costs  Per  Case 

Fiscal  Years  1990-1996  (In  Percent) .  88 

A-3  Change  in  Hospital  Labor  Productivity,  1990-1995  (In  Percent) .  89 

A-4  Change  in  Medicare  Case-Mix  Index,  Fiscal  Years  1985-1997  (In  Percent) .  92 


30047 


Federal  Register  /  Vol.  62,  No.  105  /  Monday,  June  2,  1997  /  Proposed  Rules 

Executive  Summary 


The  Prospective  Payment  Assessment  Commis¬ 
sion  (ProPAC)  is  presenting  43  recommendations  on 
the  Medicare  program  for  fiscal  year  1998.  These 
recommendations  fulfill  the  Commission's  legisla¬ 
tive  mandate  to  advise  the  Congress  6n  appropriate 
updates  to  hospital  and  other  payment  rates  and  on 
improvements  to  the  Medicare  program.  In  arriving 
at  its  recommendations,  ProPAC  considered  the  fis¬ 
cal  solvency  of  the  Medicare  Hospital  Insurance 
Trust  Fund  and  ongoing  changes  in  health  care 
financing  and  delivery.  The  Commission’s  recom¬ 
mendations  are  intended  to  ensure  that  the  program 
pays  appropriately  for  services  and  maintains  quality 
health  care  for  Medicare  beneficiaries. 

The  recommendations  in  this  report  represent  the 
collective  judgment  of  ProPAC’s  16  commission¬ 
ers.  They  reflect  the  culmination  of  a  policy  and 
analytic  agenda  setting  process,  followed  by  empir¬ 
ical  analysis  and  deliberation.  Because  of  the 
nature  of  the  issues  at  hand,  the  data  often  are  inad¬ 
equate  to  fully  determine  the  effect  of  particular 
policies  on  the  Medicare  program,  beneficiaries, 
and  providers.  Moreover,  the  complexities  of  health 
care  delivery  and  the  unprecedented  changes  now 
occurring  mean  that  appropriate  policies  require 
difficult  decisions.  As  a  result,  individual  commis¬ 
sioners  did  not  always  agree  with  the  majority 
opinion.  The  Commission’s  decision  making  pro¬ 
cess,  however,  accommodates  differing  views,  and 
where  appropriate,  this  report  discusses  alternative 
methods  of  achieving  ProPAC’s  goals. 

RECOMMENDATIONS  FOR  FISCAL 
YEAR  1998 

The  Commission’s  first  recommendation,  which 
is  in  the  Prologue,  pertains  to  maintaining  quality 
health  care  in  an  era  of  delivery  changes  and  con¬ 
strained  resources.  The  rest  of  the  recommenda¬ 
tions  are  provided  in  three  chapters,  which  focus 
respectively  on  hospitals  and  ambulatory  providers, 
post-acute  care  providers,  and  the  Medicare  risk 
contracting  program.  Congressionally  mandated 
updates  to  the  payment  rates  for  hospitals  under 
N^dicare’s  prospective  payment  system  (PPS)  and 
payments  for  other  hospitals  and  ambulatory  care 


providers  are  discussed  in  Chapter  1.  Recommen¬ 
dations  on  Medicare  payments  to  teaching  hospitals 
and  to  those  serving  a  disproportionate  share  of 
poor  patients,  as  well  as  other  policies  to  improve 
the  distribution  of  payments,  are  also  presented. 
Post-acute  care  provider  payment  policy  recom¬ 
mendations  are  in  Chapter  2.  They  are  designed  to 
slow  spending  growth,  to  improve  the  information 
about  service  delivery  and  patients,  and  to  better 
coordinate  services  across  sites.  Chapter  3  address¬ 
es  the  risk  contracting  program.  The  Commission 
believes  Medicare  needs  to  modify  this  option  to 
achieve  savings  and  to  ensure  payment  equity 
across  risk  plans  and  between  the  fee-for-service 
and  managed  care  options. 

Recommendation  1:  Ensuring  Quality  of  Care 

The  Medicare  program  needs  to  be  vigilant  in 
monitoring  and  improving  the  quality  of  care  deliv¬ 
ered  to  its  beneficiaries  in  both  the  fee-for-service 
and  risk  contracting  options.  ProPAC  supports  a 
comprehensive  approach  to  quality  assurance  that 
includes  both  pattern  analysis  and  systematic 
review  of  individual  cases. 

Recommendation  2:  Updating  PPS  Operating 
Payment  Rates 

♦ 

For  fiscal  year  1998,  the  update  for  PPS  operat¬ 
ing  payment  rates  should  be  zero.  This  level 
reflects  projected  inflation  in  the  prices  of  hospital 
inputs  and  the  Commission’s  judgments  about  the 
likely  effects  of  scientific  and  technological 
advances,  productivity  improvements  and  service 
changes,  and  changes  in  the  mix  of  patients  treated. 

Recommendation  3:  Setting  Appropriate  PPS 
Capital  Payment  Rates 

Prospective  capital  payment  rates  for  fiscal  year 
1998  should  be  set  by  revising  the  current  payment 
rates  and  then  applying  an  update  factor.  These 
revisions  would  correct  for  flaws  in  the  data  and 
the  updating  method  applied  in  past  years.  As  a 
result,  the  capital  payment  rates  would  be  reduced 
by  15  percent  to  17  percent. 
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Recommendation  4:  Updating  PPS  Capital 
Payment  Rates 

For  fiscal  year  1998,  the  update  for  PPS  capital 
payment  rates  should  be  zero.  This  update  should 
be  applied  to  appropriately  revised  base  payment 
rates.  The  update  reflects  projected  inflation  in  the 
prices  of  hospital  capital  inputs  and  the  Commis¬ 
sion’s  judgments  about  the  likely  effects  of  trends 
in  long-term  interest  rates,  scientific  and  technolog¬ 
ical  advances,  productivity  improvements  and  ser¬ 
vice  changes,  and  changes  in  the  mix  of  patients 
treated. 

Recommendation  5:  Improving  the  Distribution 
of  Medicare’s  Indirect  Medical  Education 
Payments 

Medicare’s  IME  payments  should  reflect  the 
historical  relationship  between  hospital  costs  and 
teaching  intensity.  Further,  they  should  continue 
to  be  based  on  the  hospital’s  volume  of  Medicare 
patients.  These  payments  should  no  longer 
change  in  proportion  to  annual  variations  in  the 
number  of  residents  or  beds.  In  addition,  the  pay¬ 
ment  method  should  be  flexible  enough  to  allow 
and  support  training  in  settings  outside  of  the 
hospital. 

Recommendation  6:  Reducing  the  Level  of 
Medicare’s  Indirect  Medical  Education 
Payments 

The  indirect  medical  education  adjustment 
should  be  reduced  from  its  current  level  of  7.7  per¬ 
cent  to  7.0  percent  in  fiscal  year  1998. 

Recommendation  7:  Improving  Medicare’s 
Payments  for  Direct  Graduate  Medical 
Education  Costs 

Medicare’s  payments  to  hospitals  for  the  direct 
costs  of  GME  programs  should  not  change  in  pro¬ 
portion  to  annual  variations  in  the  number  of  resi¬ 
dents  trained.  The  method  for  determining  the 
level  and  distribution  of  these  payments  should  be 
as  neutral  as  possible  concerning  the  number  and 
specialty  mix  of  residents  and  the  site  of  their 
training. 


Recommendation  8:  Establishing  a  Broader- 
Based  Financing  Mechanism  for  Graduate 
Medical  Education  and  Teaching  Hospitals 

Explicit  payments  for  graduate  medical  educa¬ 
tion  and  teaching  hospital  costs  should  not  be  limit¬ 
ed  to  the  Medicare  program.  Mechanisms  to  broad¬ 
en  financial  support  for  training  physicians  in 
hospitals  and  other  locations  should  be  developed. 
The  payments  should  reflect  the  reasonable  costs  of 
training  at  each  facility  and  protect  the  access  of 
beneficiaries  and  other  populations  to  the  services 
they  provide. 

Recommendation  9:  Principles  for  Improving 
Medicare’s  Disproportionate  Share  Payment 
Adjustment 

Medicare’s  DSH  payments  should  be  aimed  at 
protecting  access  to  hospital  care  for  its  beneficia¬ 
ries.  Payments  should  be  distributed  based  on  each 
hospital’s  share  of  low-income  patient  care  and  vol¬ 
ume  of  Medicare  cases.  The  low-income  share 
measure  should  reflect  the  costs  of  services  provid¬ 
ed  to  low-income  groups  in  both  inpatient  and  out¬ 
patient  settings.  These  groups  include  Medicare 
patients  eligible  for  SSI,  patients  sponsored  by 
Medicaid  and  local  indigent  care  programs,  and 
uninsured  and  underinsured  patients  as  represented 
by  uncompensated  care. 

Recommendation  10:  Improving  the  Distribu¬ 
tion  of  Disproportionate  Share  Payments 

DSH  payments  should  be  concentrated  among 
hospitals  with  the  highest  shares  of  poor  patients. 
Therefore,  a  minimum  threshold  should  be  estab¬ 
lished  for  the  low-income  patient  cost  share.  Hospi¬ 
tals  falling  just  above  the  threshold  should  receive 
only  a  minimal  per  case  payment,  with  the  amount 
then  increasing  as  low-income  share  rises.  The 
same  general  approach  for  distributing  payments 
should  apply  to  all  PPS  hospitals. 

Recommendation  11:  Collecting  Data  to  Sup¬ 
port  Disproportionate  Share  Payment  Reform 

The  Secretary  should  collect  the  data  necessary 
to  implement  a  revised  DSH  payment  mechanist. 
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Due  to  recent  and  planned  changes  in  the  Medicaid 
and  SSI  programs,  the  measure  now  used  to  dis¬ 
tribute  DSH  payments  is  becoming  increasingly 
untenable.  Although  several  new  data  elements 
would  be  required,  this  need  not  substantially 
increase  the  current  hospital  reporting  burden.  Peri¬ 
odic  audits  of  these  data  would  also  be  necessary. 

Recommendation  12:  Making  Teaching  and 
Disproportionate  Share  Payments  to  Facilities 
That  Treat  Medicare  Risk  Plan  Enrollees 

Facilities  that  receive  explicit  direct  GME,  IME,  or 
DSH  payments  for  their  Medicare  fee-for-service 
patients  should  also  receive  additional  payments  for 
their  Medicare  risk  plan  patients.  Mechanisms  should 
be  developed  to  distribute  these  payments  in  a  way 
that  reflects  the  policy  goals  of  the  Medicare  program. 

Recommendation  13:  Updating  the  Target 
Amounts  for  PPS-Excluded  Hospitals  and 
Distinct-Part  Units  1 

ProPAC’s  update  framework  indicates  that  a  2.0 
percent  average  increase  in  the  TEFRA  target  amounts 
is  appropriate  for  fiscal  year  1998.  This  average 
reflects  inflation  in  the  prices  of  hospital  inputs  and  the 
Commission’s  judgment  about  the  cost-increasing 
effects  of  scientific  and  technological  advances. 

Recommendation  14:  Modifying  the  TEFRA 
Payment  System 

The  Congress  should  consider  modifying  the 
TEFRA  payment  system  to  correct  for  the  payment 
disparity  between  new  and  old  providers. 

Recommendation  15:  Prospective  Payment 
System  for  Hospital  Outpatient  Services 

The  Secretary  should  implement  a  prospective 
payment  system  for  hospital  outpatient  services  as 
soon  as  possible.  Such  a  system  should  incorporate 
methods  for  controlling  the  volume  of  services. 

Recommendation  16:  Reducing  Beneficiary 
Liability  for  Hospital  Outpatient  Services 

Beneficiary  liability  for  hospital  outpatient  ser¬ 
vices  should  be  reduced  from  20  percent  of  charges 
to  20  percent  of  the  allowed  payment,  as  it  is  for 
other  services.  Further,  the  Congress  should  correct 


the  blended  payment  formula.  This  would  help  off¬ 
set  the  increase  in  Medicare  outlays  resulting  from 
a  reduction  in  beneficiary  liability. 

Recommendation  17:  Improving  Dialysis 
Facility  Data 

HCFA  should  regularly  audit  a  representative 
sample  of  dialysis  facility  cost  reports  to  ensure 
that  it  has  accurate  data  to  assess  the  adequacy  of 
the  composite  rates.  Further,  it  should  systematical¬ 
ly  track  quality  indicators  for  these  providers. 

Recommendation  18:  Update  to  the  Composite 
Rate  for  Dialysis  Services 

For  fiscal  year  1998,  the  composite  rate  for  dialysis 
services  should  be  increased  by  2.8  percent  to  ensure 
that  beneficiaries  receive  quality  care.  This  level  reflects 
the  projected  increase  in  the  market  basket  index  for 
dialysis  services,  and  the  Commission’s  judgment  about 
the  likely  effects  of  scientific  and  technological 
advances  and  productivity  gains  on  facilities’  costs. 

Recommendation  19:  Prospective  Payment 
System  for  Skilled  Nursing  Facilities 

A  case-mix  adjusted  prospective  payment  system 
for  skilled  nursing  facilities  should  be  implemented 
as  soon  as  possible. 

Recommendation  20:  Controlling  Payments  for 
Skilled  Nursing  Facility  Ancillary  Services 

Until  a  prospective  payment  system  is  developed, 
the  Secretary  should  take  steps  to  control  SNF  expen¬ 
ditures  by  limiting  payments  for  ancillary  services. 

Recommendation  21:  Consolidated  Billing  for 
Skilled  Nursing  Facility  Services 

The  Secretary  should  require  consolidated  billing 
for  all  services  furnished  to  beneficiaries  during  a 
Part  A-covered  SNF  stay.  Further,  SNFs  should  use 
consistent,  procedure-level  codes  for  these  services. 

Recommendation  22:  Eliminating  the  Cost  Limit 
Exemption  for  New  Skilled  Nursing  Facilities 

The  exemption  from  Medicare’s  routine  cost 
limits  for  new  providers  should  be  eliminated.  All 
SNFs  should  be  subject  to  these  limits. 
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Recommendation  23:  Defining  the  Home  Health 
Care  Benefit 

The  Congress  should  more  specifically  define 
the  scope  of  Medicare’s  home  health  care  benefit. 
The  absence  of  clear  coverage  constraints  limits  the 
program’s  ability  to  control  home  health  utilization. 

Recommendation  24:  Prospective  Payment 
System  for  Home  Health  Care  Agencies 

A  case-mix  adjusted  prospective  payment  system 
for  home  health  care  agencies  should  be  imple¬ 
mented  as  soon  as  possible. 

Recommendation  25:  Interim  Home  Health 
Payment  Method 

The  Congress  should  implement  an  interim 
home  health  payment  method  to  control  Medicare 
outlays  until  a  fully  prospective  payment  system  is 
in  place. 

Recommendation  26:  Home  Health  Visit  Coding 

Medicare  should  require  consistent  home  health 
visit  coding.  Such  information  is  essential  for  moni¬ 
toring  and  evaluating  the  home  health  benefit  and 
developing  an  effective  case-mix  adjustment  system. 

Recommendation  27:  Home  Health  Copayments 

Modest  beneficiary  copayments,  subject  to  an 
annual  limit,  should  be  introduced  for  home  health 
care  services. 

Recommendation  28:  Controlling  Long-Term 
Home  Health  Use 

The  Secretary  should  analyze  the  growing  num¬ 
ber  of  beneficiaries  who  are  receiving  home  health 
care  for  prolonged  periods.  Additional  policies  may 
be  needed  to  address  the  spending  associated  with 
these  beneficiaries. 

Recommendation  29:  Prospective  Payment 
System  for  Rehabilitation  Hospitals  and 
Distinct-Part  Units 

A  case-mix  adjusted  prospective  payment  system 
for  rehabilitation  hospitals  and  distinct-part  units 
should  be  implemented  as  soon  as  possible.  * 


Recommendation  30:  Prospective  Payment 
System  for  Long-Term  Care  Hospitals 

A  case-mix  adjusted  prospective  payment  system 
for  long-term  care  hospitals  should  be  developed 
and  implemented  as  soon  as  possible. 

Recommendation  31:  Long-Term  Care 
Hospitals  Within  Hospitals 

HCFA  should  monitor  the  growth  in  the  number 
of  long-term  care  hospitals  within  hospitals  and  eval¬ 
uate  whether  the  current  Medicare  certification  rules 
that  apply  to  these  facilities  should  be  changed. 

Recommendation  32:  Elimination  of  the  New 
Provider  Exemption  Period 

The  initial  exemption  period  for  new  PPS- 
excluded  providers  should  be  eliminated.  Medicare 
payments  for  new  providers  should  be  based  on  an 
average  target  amount  for  facilities  serving  compa¬ 
rable  types  of  patients. 

Recommendation  33:  Coordinating  Post-Acute 
Care  Provider  Payment  Methods 

The  Commission  urges  the  Congress  and  the 
Secretary  to  consider  the  overlap  in  services  and 
beneficiaries  across  post-acute  care  providers  as 
they  modify  Medicare  payment  policies.  Changes 
to  one  provider’s  payment  method  could  shift  uti¬ 
lization  to  other  sites  and  thus  fail  to  curb  overall 
spending.  To  this  end,  ProPAC  commends  HCFA’s 
efforts  to  identify  elements  common  to  the  various 
facility-specific  patient  classification  systems  to 
use  in  comparing  beneficiaries  across  settings. 

Recommendation  34:  Linking  Payments  for  an 
Episode  of  Care 

The  Secretary  should  begin  a  demonstration  pro¬ 
ject  that  links  payments  for  the  acute  and  post¬ 
acute  portions  of  an  episode  of  care.  It  should  be 
designed  to  test  whether  this  approach  can  reduce 
expenditures  and  improve  continuity  of  care. 

Recommendation  35:  Improving  the  Risk 
Adjustment  Method 

A  combination  of  techniques  should  be  used  to 
adjust  Medicare’s  capitation  payments  so  that 
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they  better  reflect  enrollees’  likely  use  of  ser¬ 
vices.  The  Secretary  should  adopt  risk  adjusters 
based  on  diagnosis,  health  status,  or  both  as  well 
as  an  outlier  policy  for  costly  cases.  Partial  capi¬ 
tation  arrangements  should  be  tested.  Plans 
should  provide  data  to  Medicare  to  support 
improved  risk  adjustment.  The  new  risk  adjust¬ 
ment  system  should  be  phased  in. 

Recommendation  36:  Excluding  Teaching  and 
Disproportionate  Share  Payments  from  the 
Capitation  Rates 

The  fee-for-service  spending  estimates  Medi¬ 
care  uses  to  calculate  capitation  rates  should 
exclude  special  payments  to  hospitals  with  gradu¬ 
ate  medical  education  programs  and  to  those 
serving  a  disproportionate  share  of  low-income 
patients. 

Recommendation  37:  Increasing  Capitation 
Rates  to  Reflect  Use  of  Services  Covered  by 
Other  Government  Programs 

Medicare  should  increase  the  capitation  rates  to 
include  estimated  spending  for  covered  services 
that  program  beneficiaries  receive  in  facilities  oper¬ 
ated  by  the  Departments  of  Veterans  Affairs  and 
Defense. 

Recommendation  38:  Reducing  the  Variation  in 
Payment  Rates 

The  variation  in  capitation  rates  across  counties 
should  be  narrowed.  The  lowest  rates  should  be 
raised  to  a  minimum  amount,  without  increasing 
aggregate  program  spending.  Medicare  should 
evaluate  the  adequacy  and  appropriateness  of  its 
payment  rates,  however  they  are  determined. 

Recommendation  39:  Updating  Capitation 
Rates 

Medicare  should  use  a  national  update  frame¬ 
work  rather  than  fee-for-service  spending  increases 
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to  determine  the  annual  changes  in  risk  plan  pay¬ 
ment  rates. 

Recommendation  40:  Evaluating  Alternative 
Methods  for  Determining  Capitation  Rates 

The  Medicare  program  should  continue  to  evalu¬ 
ate  other  methods  for  determining  payment  rates, 
including  competitive  bidding  and  negotiation 
between  the  program  and  risk  plans. 

Recommendation  41:  Data  to  Improve  Plan 
Payments 

The  Secretary  should  require  risk  plans  to  pro¬ 
vide  information  on  the  costs  of  furnishing  services 
to  Medicare  enrollees.  These  data  are  necessary  to 
determine  the  appropriateness  of  payment  rates  and 
improve  Medicare  payment  methods. 

Recommendation  42:  Evaluating  Plan  Quality 
of  Care 

The  Commission  supports  the  Secretary’s  efforts  to 
evaluate  Medicare  risk  plans  through  the  use  of  the 
Health  Plan  Employer  Data  and  Information  Set 
and  satisfaction  surveys.  The  Secretary  should,  in 
cooperation  with  the  appropriate  organizations, 
continue  to  adapt  and  improve  measurement  tools 
to  evaluate  plan  performance. 

Recommendation  43:  Improving  Information 
for  Beneficiary  Choice 

The  Commission  supports  the  Secretary’s 
efforts  to  improve  beneficiary  information  about 
managed  care  options.  All  beneficiaries  should 
receive  quality  and  satisfaction  data  for  risk 
plans  and  the  fee-for-service  option  to  help  them 
decide  about  enrolling  in  a  risk  plan.  Cost  and 
benefit  definitions  should  be  standardized  so 
that  beneficiaries  can  better  compare  plans. 
Additionally,  the  Secretary  should  periodically 
assess  whether  such  information  could  be 
improved. 
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The  Medicare  program  is  at  an  important 
crossroads  in  its  evolution.  Never  before  have 
beneficiaries  had  so  many  choices  among 
providers,  sites  of  care,  and  delivery  options.  This 
presents  special  opportunities  and  challenges  for 
policy  makers.  Medical  advances  and  new  ways 
of  providing  health  care  offer  opportunities  to 
improve  the  lives  of  many  Americans.  But  a  num¬ 
ber  of  these  changes  have  contributed  to  dramatic 
escalation  in  health  care  spending.  Medicare  is 
challenged,  therefore,  to  maintain  a  fiscally  sound 
program  while  ensuring  quality  health  care  for 
future  generations. 

ENROLLMENT  OPTIONS 

Medicare  beneficiaries  have  an  array  bf  choices 
about  how  they  can  receive  health  care  services. 
Providers  and  new  sites  of  care  are  proliferating  in 
most  areas.  Beneficiaries’  most  important  choice, 
however,  is  between  the  fee-for-service  and  the  risk 
contracting  options.  A  growing  share  of  enrollees 
have  access  to  and  are  joining  managed  care  orga¬ 
nizations  under  the  risk  contracting  program.  At  the 
same  time,  though,  the  vast  majority  of  beneficia¬ 
ries  receive  services  from  providers  reimbursed  by 
Medicare  on  a  fee-for-service  basis. 

The  incentives  inherent  in  these  two  financing 
and  delivery  schemes  differ.  Fee-for-service 
providers  face  few  direct  controls  over  the  quantity 
and  intensity  of  services  they  furnish.  Indeed, 
financial  incentives  generally  reward  increased  ser¬ 
vice  use  across  multiple  delivery  sites.  Overuse  and 
uncoordinated  services  during  an  episode  of  care 
drive  up  spending  and  may  actually  diminish  the 
quality  of  care.  By  contrast,  the  risk  contracting 
program  rewards  low  service  use  and  the  selection 
of  beneficiaries  who  are  healthier  than  average. 
Quality  concerns  center  on  underutilization  and 
delays  in  receiving  care. 

MEDICARE’S  CHALLENGES 

Policies  to  slow  rapid  expenditure  growth  and  to 
keep  pace  with  the  evolving  health  care  delivery 
system  need  to  account  for  the  different  incentives 
inherent  in  the  program’s  two  options.  Improve¬ 


ments  need  to  be  made  to  both  the  fee-for-service 
and  the  risk  contracting  components  to  promote 
cost-effective  health  care  delivery  and  to  set  appro¬ 
priate  payment  amounts.  Further,  Medicare  needs 
to  ensure  that  all  beneficiaries  receive  quality  care 
regardless  of  their  choice. 

Controlling  Medicare  Spending 

The  share  of  Medicare  expenditures  devoted  to 
inpatient  hospital  care  under  the  fee-for-service 
option  has  declined.  The  implementation  of  Medi¬ 
care’s  prospective  payment  system  (PPS)  was 
instrumental  in  controlling  hospital  payments.  At 
the  same  time,  expenditures  for  ambulatory  and 
post-acute  care  providers  have  gone  up  dramatical¬ 
ly,  primarily  because  of  increased  use.  The  Medi¬ 
care  program  has  a  responsibility  to  pay  adequate 
rates  to  providers  and  to  promote  the  delivery  of 
care  in  the  most  appropriate  setting.  It  is  difficult, 
however,  to  control  rising  use  and  intensity  under 
the  fee-for-service  option.  Thus,  Medicare  should 
continue  to  explore  new  ways  to  finance  and  deliv¬ 
er  health  care  services. 

PPS  needs  ongoing  adjustments  to  adapt  to  the 
changing  health  care  environment.  As  Medicare 
necessarily  tightens  its  control  over  payments,  the 
distribution  of  those  payments  across  hospitals 
becomes  even  more  important.  Appropriate  distri¬ 
bution  is  required  to  ensure  quality  care  for  Medi¬ 
care  beneficiaries  while  continuing  to  support  goals 
such  as  maintaining  teaching  capacity  and  access  to 
hospitals  that  serve  the  poor. 

Increased  use  has  been  the  major  contributor  to 
fee-for-service  spending  growth  in  ambulatory  and 
post-acute  care  settings.  Case-mix  adjusted 
prospective  payment  systems  would  give  Medicare 
more  control  over  its  expenditures  for  these  ser¬ 
vices.  Medicare  also  needs  to  begin  to  coordinate 
services  across  post-acute  care  sites  and  between 
the  acute  care  hospital  and  other  providers.  One 
way  to  do  this  might  be  through  a  preferred 
provider  organization.  The  Prospective  Payment 
Assessment  Commission  (ProPAC)  and  the  Physi¬ 
cian  Payment  Review  Commission  have  considered 
whether  such  an  option  would  allow  Medicare  to 
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incorporate  managed  care  principles  into  its  fee- 
for-service  program. 

Medicare  faces  different  challenges  with  its  risk 
contracting  option.  Risk  contracting  was  introduced 
both  to  allow  beneficiaries  the  range  of  health  care 
delivery  choices  available  in  the  private  sector  and 
to  afford  savings  to  the  program.  Research  indi¬ 
cates*  that  Medicare  spends  more  for  beneficiaries 
enrolled  in  risk  plans,  however,  than  it  would  have 
if  they  had  remained  in  the  fee-for-service  option. 
This  is  partly  because  healthier-than-average  bene¬ 
ficiaries  are  likelier  to  enroll  in  a  risk  plan.  ProPAC 
thus  urges  improved  risk  adjustment  to  capitation 
payments  to  account  for  favorable  risk  selection. 
This  is  necessary  to  ensure  a  fair  allocation  of  pay¬ 
ments  between  Medicare’s  fee-for-service  and 
managed  care  options  as  well  as  among  participat¬ 
ing  risk  plans. 

In  addition.  Medicare  needs  to  reconsider  the 
basis  of  its  capitation  amounts.  Fee-for-service 
spending  estimates  are  used  in  calculating  plan 
payments.  This  was  appropriate  when  little  was 
known  about  the  costs  of  providing  services  under 
a  managed  care  option  and  when  enrollment  was 
low.  Current  equity  and  expenditure  concerns,  how¬ 
ever,  necessitate  adjustments  to  this  policy  as  well 
as  longer  term  efforts  to  determine  the  appropriate 
payment  amounts.  Lessons  from  other  payers’ 
experience  may  be  useful  for  Medicare  in  this 
endeavor. 

Maintaining  Quality  of  Care 

Continued  pressure  to  control  Medicare  expen¬ 
ditures,  combined  with  rapid  changes  in  the 
financing  and  delivery  of  services,  has  focused 
renewed  attention  on  the  quality  of  care  provided 
to  beneficiaries.  Assessing  and  improving  quality 
continues  to  be  hampered  by  inadequate  informa¬ 
tion  on  appropriate  care  and  the  relationship 
between  services  and  health  outcomes.  This  is 
complicated  further  because  the  incentives  for  pro¬ 
viding  services  differ  for  Medicare’s  fee-for- 
service  and  managed  care  options.  In  view  of  these 
factors,  the  Medicare  program  needs  a  comprehen¬ 
sive  approach  to  monitor  the  quality  of  care  deliv¬ 
ered  under  both  options. 

When  Medicare’s  Utilization  and  Quality  Control 
Peer  Review  Organization  (PRO)  program  began  in 


1984,  the  primary  role  of  the  PROs  was  to  monitor 
hospitals  for  abuses  related  to  utilization  and  over¬ 
payment  under  PPS.  Over  time,  their  purview  was 
extended  to  monitor  the  care  furnished  in  other 
patient  care  settings  and  under  the  risk  program. 
PROs  performed  this  function  by  reviewing  random 
samples  of  individual  patient  records  for  medical 
necessity,  reasonableness,  and  appropriateness. 
They  were  authorized  to  deny  Medicare  payment 
for  individual  discharges,  take  corrective  action  with 
providers,  or  in  extreme  cases,  recommend  formal 
provider  sanctions. 

In  1993,  the  Health  Care  Financing  Administra¬ 
tion  (HCFA)  restructured  the  PRO  program,  now 
known  as  the  Health  Care  Quality  Improvement 
Program.  Its  goal  is  to  improve  the  quality  of  care 
furnished  to  Medicare  beneficiaries  by  focusing 
on  patient  care  processes  and  outcomes  in  an  edu¬ 
cational  environment  instead  of  on  utilization 
review  in  a  punitive  one.  In  accordance  with  this 
approach,  PROs  now  conduct  pattern  analysis 
with  continuous  feedback  to  providers.  They 
examine  detailed  clinical  data  for  specific  condi¬ 
tions  or  procedures  to  determine  if  local  patterns 
of  care  conform  to  nationally  recognized  stan¬ 
dards.  PROs  collaborate  with  providers  to  identify 
opportunities  to  improve  quality,  develop  and 
implement  corrective  action  plans,  and  evaluate 
the  results.  Although  most  of  their  activities 
involve  assessing  fee-for-service  providers,  PROs 
are  expected  to  conduct  at  least  one  project  during 
their  contract  periods  with  each  risk  contractor  in 
their  review  area. 

Pattern  analysis — the  most  advanced  quality 
assurance  method — is  useful  for  evaluating  care 
delivered  in  both  fee-for-service  and  managed  care 
settings.  By  many  accounts,  the  results  have  been 
positive.  Overall,  the  care  provided  to  Medicare 
beneficiaries  has  improved,  according  to  expert 
opinion.  But  pattern  analysis  neither  identifies  indi¬ 
vidual  instances  of  poor  quality  nor  determines 
what  has  caused  poor  care.  It  can  only  discern  pat¬ 
terns  of  care  that  need  further  investigation. 

PROs  no  longer  perform  random  reviews  of  bene¬ 
ficiary  claims.  As  a  result.  Medicare’s  ability  to  iden¬ 
tify  and  sanction  providers  that  do  not  meet  quality 
standards  has  been  weakened.  Medicare  needs  to 
remedy  this  situation  to  fulfill  its  responsibility  to 
ensure  that  beneficiaries  receive  quality  care. 
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Recommendation  1:  Ensuring  Quality  of  Care 

The  Medicare  program  needs  to  be  vigilant 
in  monitoring  and  improving  the  quality  of 
care  delivered  to  its  beneficiaries  in  both 
the  fee-for-service  and  risk  contracting 
options.  ProPAC  supports  a  comprehensive 
approach  to  quality  assurance  that  includes 
both  pattern  analysis  and  systematic  review 
of  individual  cases. 

Given  cost-containment  pressures  and  the  rapid 
structural  changes  occurring  in  the  health  care 
financing  and  delivery  system.  Medicare  needs  to 
enhance  its  quality  assurance  activities.  The 
Commission  supports  pattern  analysis  as  a  means 
to  improve  the  overall  quality  of  care  furnished  to 
fee-for-service  and  risk  plan  enrollees.  It 
believes,  however,  that  continuous  quality 
improvement  activities  need  to  be  accompanied 
by  effective  methods  to  identify  and  monitor 
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providers  with  questionable  performance.  HCFA 
should  explore  different  options  to  ensure  that 
individual  providers  deliver  adequate  care.  Such 
practices  may  also  help  to  detect  cases  of  fraud 
and  abuse.  Contracting  with  other  entities — 
among  them  state  medical  societies  and  licensing 
agencies,  private  accreditation  bodies  and  utiliza¬ 
tion  review  firms,  and  consumer  groups — to  eval¬ 
uate  poor  performers  may  be  an  appropriate  alter¬ 
native  to  having  PROs  perform  both  of  these 
activities. 

COMMISSION  RECOMMENDATIONS 

ProPAC  is  presenting  42  additional  recommen¬ 
dations  in  this  report.  Chapters  1  and  2  contain 
analyses  and  recommendations  on  fee-for-service 
provider  policies.  Chapter  3  pertains  to  the  Medi¬ 
care  risk  contracting  program.  Individual  commis¬ 
sioners  did  not  always  agree  with  the  majorfty 
opinion.  The  recommendations,  however,  reflect 
the  collective  judgment  of  the  full  Commission. 
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Chapter  1 

Payments  to  Hospitals  and 
Ambulatory  Care  Providers 


Since  its  inception,  the  Prospective  Payment 
Assessment  Commission  (ProPAC)  has  provided 
the  Congress  with  annual  recommendations  regard¬ 
ing  Medicare’s  hospital  payment  policies.  These 
recommendations  generally  have  addressed  pay¬ 
ment  updates  for  acute  care  hospitals  paid  under 
the  prospective  payment  system  (PPS),  the  struc¬ 
ture  of  other  PPS  payment  components,  and  the 
cost  limits  for  specialized  hospitals  and  units 
excluded  from  PPS.  ProPAC  also  has  made  recom¬ 
mendations  on  Medicare’s  payment  methods  and 
amounts  for  hospital  outpatient  services,  and  for 
kidney  dialysis  services  furnished  in  hospital-based 
and  free-standing  dialysis  centers. 

In  this  chapter,  the  Commission  again  presents 
background  information,  recommendations,  and 
supporting  discussion  concerning  Medicare  pay¬ 
ments  to  hospitals  and  certain  ambulatory  care 
providers.  The  chapter  begins  by  summarizing 
recent  trends  in  factors  pertinent  to  payment 
updates  for  PPS  hospitals,  including  their  Medicare 
inpatient  costs,  payments,  and  margins,  as  well  as 
their  total  margins,  which  reflect  revenues  and 
expenses  from  all  sources.  Next,  payment  policies 
for  teaching  hospitals  and  those  that  serve  a  dispro¬ 
portionate  share  of  low-income  patients  are 
addressed.  This  is  followed  by  two  sections  that 
examine,  respectively,  payment  policies  for  hospi¬ 
tals  and  units  excluded  from  PPS  and  for  hospital 
outpatient  services.  The  chapter  concludes  with 
recommendations  on  updating  Medicare  payments 
for  kidney  dialysis  services. 

PPS  HOSPITAL  PAYMENT  RATES 

Under  PPS,  a  hospital  receives  prospectively 
determined  operating  and  capital  payments  for  each 
Medicare  discharge.  Operating  payments  are 
intended  to  cover  the  hospital’s  costs  of  furnishing 
inpatient  services,  excluding  costs  for  capital  and 
for  graduate  medical  education  (GME)  and  other 


approved  training  programs.  Capital  payments  are 
designed  to  cover  the  building  and  equipment  costs 
of  inpatient  care  (basically  depreciation,  interest, 
and  rent).  Both  operating  and  capital  payments  are 
based  on  national  average  amounts,  adjusted  for 
factors  like  local  wage  levels  that  contribute  to  cost 
differences  among  areas  and  types  of  hospitals. 

In  this  section,  ProPAC  presents  recommenda¬ 
tions  on  the  appropriate  updates  for  PPS  operating 
and  capital  payment  rates  for  fiscal  year  1998.  In 
developing  its  recommendations,  the  Commission 
considers  anticipated  changes  in  the  prices  hospi¬ 
tals  pay  for  labor  and  other  inputs,  and  other  factors 
that  may  affect  hospitals’  costs  of  providing  inpa¬ 
tient  services.  It  also  weighs  the  overall  level,  dis¬ 
tribution,  and  growth  of  Medicare  spending;  the 
equity  of  PPS  payments  among  hospitals;  and  the 
adequacy  of  payments  for  ensuring  quality  care. 

This  process  entails  examining  hospitals’  Medi¬ 
care  costs,  payments,  and  margins,  as  well  as  total 
margins  and  other  indicators  of  the  overall  environ¬ 
ment  in  which  these  facilities  operate.1  The  data 
from  recent  years  suggest  that  the  hospital  industry 
is  changing  rapidly  in  response  to  the  cumulative 
financial  pressures  imposed  by  private  payers  and 
Medicare’s  PPS.  This  trend  has  implications  for 
hospitals’  operations,  for  their  interactions  with 
other  types  of  providers,  and  for  access  to  services 
by  Medicare  beneficiaries  and  other  populations. 

Trends  in  Costs,  Payments,  and  Margins 

Remarkable  changes  are  occuring  in  hospital 
costs.  In  1994,  PPS  hospitals’  Medicare  inpatient 
operating  costs  per  discharge  actually  decreased  for 
the  first  time  (see  Figure  l-l).2  Preliminary  data  for 
1995  show  this  trend  has  continued.  These  declines 
of  1.3  percent  and  1.2  percent,  respectively,  were 
almost  4  percentage  points  below  the  overall  infla¬ 
tion  rate  as  measured  by  the  consumer  price  index.3 
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Figure  1-1.  Annual  Change  in  Medicare 


Operating  Costs  Per  Discharge, 
First  12  Years  of  PPS  (In  Percent) 


•  Nominal  -  -a-  -  Real  (adusted  for  inflation) 

*  Based  on  preliminary  data  and  subject  to  revision. 

SOURCE:  ProPAC  analysis  of  Medicare  Cost  Report  data  from  the  Health 
Care  Financing  Administration. 

Reduced  cost  growth  partly  reflects  changes  in  the 
amount  and  timing  of  services  furnished  during  inpa¬ 
tient  stays.  The  average  length  of  stay  has  dropped 
sharply  since  1990.  Moreover,  the  decline  has  been 
steeper  for  patients  who  are  65  or  older  than  for 
younger  ones  (22  percent  compared  with  12  percent). 
Shorter  stays  are  due  to  a  combination  of  more  appro¬ 
priate  discharge  policies  and  improvements  in  hospital 
productivity.  These  are  reflected  in  earlier  dischaiges 
to  post-acute  care  settings  for  some  patients,  better 
scheduling  of  inpatient  services,  and  the  use  of  less- 
invasive  suigical  techniques  and  more  elfective  drugs. 

Hospitals’  motivation  to  control  their  costs  is 
commonly  attributed  to  private  payers’  unwilling¬ 
ness  to  make  ever-higher  payments.  Abetted  by 
widespread  excess  capacity,  this  has  fostered  greater 
competition  among  hospitals  and  other  providers. 

For  many  years,  however,  payment  pressure  was 
applied  primarily  by  Medicare  and,  to  some  extent, 
by  Medicaid.  From  1985  to  1991,  PPS  payments 
per  case  increased  at  a  slower  rate  than  correspond¬ 
ing  per  case  operating  costs  (see  Figure  1  -2).  This 
occurred  as  the  Congress  held  annual  PPS  payment 
updates  below  the  growth  in  the  market  basket 
index,  which  measures  inflation  in  the  prices  of 
goods  and  services  hospitals  purchase  to  provide 


Figure  1-2.  Cumulative  Increases  in  PPS 


Operating  Payments  and  Costs 
Per  Discharge,  First  12  Years 
of  PPS  (In  Percent) 


Year 

m  Payments  —  Market  basket 

-  -  •  -  •  Costs  ■  PPS  update  factor 

Note:  The  PPS  market  basket  and  update  factor  are  for  the  corresponding 
Federal  fiscal  year.  Payments  and  costs  are  estimated  for  1995  and 
subject  to  revision. 

SOURCE:  ProPAC  analysis  of  Medicare  Cost  Report  data  from  the 
Health  Care  Financing  Administration. 

4 

inpatient  care.  Annual  growth  in  payments  per  case 
was  higher  than  the  update  because  the  average 
complexity  of  hospitals’  cases  continued  to 
increase,  and  because  policy  changes  raised  pay¬ 
ments  to  some  hospital  groups. 

The  disparity  between  the  payment  and  cost 
growth  rates  led  to  steadily  declining  PPS  margins 
(see  Figure  1-3).  Hospitals  generally  covered  esca¬ 
lating  Medicare  losses  through  higher  payments 
from  private  payers.  This  was  reflected  in  the  aggre¬ 
gate  payment  to  cost  ratio  for  these  payers,  which 
rose  from  116  percent  in  1986  to  131  percent  in 
1992.4  Hospitals  thus  were  able  to  maintain  fairly 
stable  total  margins  (see  Figure  1-4).  Although  the 
average  total  margin  for  all  PPS  hospitals  fell  from 
a  historic  high  of  7.3  percent  in  1984  to  about  3.6 
percent  between  1987  and  1990,  it  remained  higher 
than  it  had  been  before  PPS  was  implemented. 

In  the  early  1990s,  private  insurers  increasingly 
began  to  limit  their  payments  to  hospitals.  The 
combined  pressure  from  public  and  private  payers 
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Figure  1-3.  PPS  Margins  for  All  Hospitals,  First 
12  Years  of  PPS  (In  Percent) 


*  Based  on  preliminary  data  and  subject  to  revision. 

SOURCE:  ProPAC  analysis  o)  Medicare  Cost  Report  data  from  the 
Health  Care  Financing  Administration. 


Year 

*  Based  on  preliminary  data  and  subject  to  revision. 

SOURCE:  ProPAC  analysis  ot  Medicare  Cost  Report  data  trom  the 
Health  Care  Financing  Administration. 


had  a  dramatic  effect.  In  1992,  the  growth  rates  of 
Medicare  costs  and  payments  per  case  were  the 
same.  Over  the  next  three  years,  payment  increases 
remained  low,  but  cost  increases  were  even  lower, 
resulting  in  rising  PPS  margins. 

During  this  period,  uncompensated  care  losses 
stayed  constant  and  Medicaid  losses  declined. 
These  trends,  combined  with  restrained  cost  growth, 
allowed  hospitals  to  absorb  smaller  payment 
increases  from  private  insurers  without  experiencing 
overall  financial  deterioration.  The  payment  to  cost 
ratio  for  private  payers  fell  from  a  peak  of  131  per¬ 
cent  in  1992  to  124  percent  in  1994,  while  total 
margins  rose.  Preliminary  data  from  1995  suggest 
that  total  margins  have  continued  to  increase. 

These  trends  portray  a  hospital  industry  that  is 
quickly  adapting  to  a  more  competitive  environment, 
changing  its  practice  patterns,  reducing  costs  and,  at 
least  for  now,  improving  financial  performance. 
Against  this  backdrop,  the  Commission  presents  its 
recommendations  on  updating  the  PPS  operating 
and  capital  payment  rates  for  fiscal  year  1998. 

Operating  Payment  Rates 

ProPAC  is  mandated  by  law  to  report  to  the  Con¬ 
gress  annually  on  the  appropriate  updates  for  inpa¬ 


tient  hospital  payment  rates  under  PPS.  In  this  sec¬ 
tion,  the  Commission  discusses  its  views  on  the 
update  to  the  operating  payment  rates.  These  rates 
are  the  basis  for  determining  the  payments  each 
hospital  receives  for  the  inpatient  operating  costs  it 
incurs  in  treating  Medicare  patients. 

The  Omnibus  Budget  Reconciliation  Act 
(OBRA)  of  1993  was  the  latest  legislation  enacted 
to  set  PPS  payment  updates.  In  OBRA  1993,  the 
annual  updates  through  fiscal  year  1997  were  set 
below  the  projected  rise  in  the  PPS  hospital  market 
basket  index.  The  fiscal  year  1997  update  was 
equal  to  the  market  basket  increase  minus  0.5  per¬ 
centage  points,  or  2.0  percent.  This  amount  was 
higher  than  that  proposed  by  either  the  President  or 
the  Congress  in  their  legislative  packages  last  year. 
However,  because  no  legislation  was  passed,  the 
OBRA  1993  update  was  left  in  place.  Absent  new 
legislation,  the  updates  for  fiscal  year  1998  and 
beyond  will  equal  the  forecasted  rise  in  the  market 
basket  index. 

ProPAC’s  annual  update  recommendation  for 
PPS  operating  rates  is  based  on  an  analytic  frame¬ 
work  that  accounts  for  how  various  factors  may 
affect  hospital  inpatient  costs.  These  factors 
include  hospital  input  price  inflation,  scientific  and 
technological  advances  (S&TA),  productivity 
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improvements  and  changes  in  the  mix  and  quantity 
of  services  provided,  and  case-complexity  trends. 
(Appendix  A  discusses  each  component  of  the 
update  framework  in  more  detail.)  The  Commis¬ 
sion  also  considers  how  its  decisions  may  affect 
access  to  and  quality  of  patient  care. 

The  projected  market  basket  increase  indicates 
how  much  inpatient  operating  costs  would  be 
expected  to  rise  if  the  resources  hospitals  use  to 
provide  care  and  the  types  of  patients  they  treat  did 
not  change.  However,  new  technologies  may  be 
introduced  or  further  diffused  among  hospitals,  or 
additional  uses  may  be  developed  for  existing  tech¬ 
nologies.  Scientific  advances  that  enable  hospitals 
to  improve  quality  of  care  often  require  more 
resources.  In  ProPAC’s  view,  payments  should  be 
increased  to  recognize  these  innovations  so  that 
hospitals  are  not  discouraged  from  adopting  them 
merely  because  they  raise  costs. 

The  Commission’s  framework  also  reflects  its 
belief  that  hospitals  should  be  able  to  increase  their 
productivity  by  improving  management  techniques 
and  taking  advantage  of  technologies  that  reduce 
costs.  As  they  do  so,  the  Medicare  program  ought 
to  share  in  the  savings.  Moreover,  structural 
changes  occurring  throughout  the  health  care  sector 
may  affect  the  role  hospitals  play  in  delivering 
care.  Hospitals  may  respond  by  changing  the  quan¬ 
tity  and  mix  of  services  they  furnish  during  an 
inpatient  stay.  As  this  occurs,  ProPAC  may  recom¬ 
mend  an  adjustment  to  the  annual  PPS  update  to 
account  for  changes  in  the  services  being  provided 
to  Medicare  patients. 

In  addition,  the  complexity  of  cases  treated  in  the 
hospital  goes  up  from  year  to  year.  Case  complexity 
is  measured  by  the  Medicare  case-mix  index  (CMI), 
which  reflects  the  distribution  of  patients  among 
diagnosis-related  groups  (DRGs).  Under  PPS, 
increases  in  the  CMI  automatically  result  in  a  pro¬ 
portionate  rise  in  payments.  The  Commission  thinks 
this  is  appropriate  as  long  as  CMI  growth  reflects 
real  changes  in  patient  resource  requirements.  How¬ 
ever,  improvements  in  hospitals’  coding  practices 
can  raise  the  CMI  without  a  change  in  resource  use. 
Conversely,  rising  case  complexity  within  the  DRGs 
may  increase  resource  use  without  changing  the 
CMI  or  payments.  When  these  changes  occur, 
ProPAC  makes  an  adjustment  to  the  annual  update 
to  account  for  their  effects  on  payments  and  costs. 


This  adjustment  is  intended  to  provide  an  adequate 
level  of  payment  in  the  forthcoming  year,  after 
accounting  for  changes  in  these  factors  during  the 
current  year. 

The  sum  of  these  components  provides  an  appro¬ 
priate  increase  in  the  operating  payment  rates  for 
the  coming  year,  consistent  with  reasonable  expec¬ 
tations  about  the  growth  in  costs  per  discharge. 
This  update  should  allow  hospitals  to  adapt  to  their 
environment '  while  encouraging  continued 
improvements  in  efficiency.  The  Commission’s 
analytic  framework  thus  yields  update  recommen¬ 
dations  that  balance  the  program’s  need  to  be  both 
a  fair  payer  and  a  prudent  purchaser. 

Recommendation  2:  Updating  PPS  Operating 
Payment  Rates 

For  fiscal  year  1998,  the  update  for  PPS 
operating  payment  rates  should  be  zero. 
This  level  reflects  projected  inflation  in  the 
prices  of  hospital  inputs  and  the  Commis¬ 
sion’s  judgments  about  the  likely  effects  of 
scientific  and  technological  advances,  pro¬ 
ductivity  improvements  and  service 
changes,  and  changes  in  the  mix  of  patients 
treated. 

The  Commission  believes  a  zero  update  would 
allow  hospitals  to  continue  furnishing  quality  care 
to  Medicare  beneficiaries  while  simultaneously  ful¬ 
filling  Medicare’s  responsibility  to  act  as  a  prudent 
purchaser.  This  amount  falls  within  the  range  indi¬ 
cated  by  ProPAC’s  analytic  framework,  which  sug¬ 
gests  an  update  between  -0.6  percent  and  1.4  per¬ 
cent  for  fiscal  year  1998  (see  Table  1-1). 

The  operating  update  is  based  on  the  projected 
increase  in  the  PPS  hospital  market  basket  index. 
The  current  forecast  for  fiscal  year  1998  is  2.8  per¬ 
cent.  The  Commission’s  update  framework  also 
includes  two  adjustments  related  to  the  market 
basket  forecast.  The  first  of  these  addresses  differ¬ 
ences  between  the  approaches  used  by  ProPAC 
and  the  Health  Care  Financing  Administration 
(HCFA)  in  constructing  the  index.  The  Commis¬ 
sion  believes  the  index  should  equally  reflect 
expected  growth  in  employee  compensation  in  the 
hospital  industry  and  in  the  general  economy, 
while  HCFA  gives  less  weight  to  the  hospital 
industry  projections.  However,  since  the  forecasts 
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Table  1-1.  Update  Framework  for  PPS  Operating  Payments,  Fiscal  Year  1998 
(In  Percent) 


Components  of  the  update 

Fiscal  year  1998  HCFA  PPS  hospital  market  basket  forecast* . 2.8% 

Adjustment  for  difference  between  HCFA  and  ProPAC  market  baskets  . 0.0 

Correction  for  fiscal  year  1996  forecast  error  . .  -0.8 

Allowance  for  scientific  and  technological  advances  . 0.4 

Adjustment  for  productivity  and  service  change  . -3.0  to -1.0 

Net  adjustment  for  case-mix  change  in  fiscal  year  1997  . .  0.0 

Total  PPS  operating  update . -0.6  to  1.4 


*  The  market  basket  forecast  was  supplied  by  the  Health  Care  Financing  Administration,  Office  of  the  Actuary,  December  1996.  This 
forecast  is  subject  to  change  as  more  current  data  become  available. 


for  the  two  versions  of  the  index  are  currently 
identical,  no  adjustment  is  necessary  at  this  time. 

ProPAC  also  makes  an  adjustment  to  account  for 
errors  in  previous  market  basket  forecasts  that  inap¬ 
propriately  raised  or  lowered  PPS  operating  pay¬ 
ment  rates.  Neither  hospitals  nor  the  Medicare  pro¬ 
gram  should  permanently  bear  the  financial 
consequences  of  such  errors.  Therefore,  substantial 
errors  (those  exceeding  0.25  percentage  points)  in 
previous  forecasts  should  be  corrected  when  actual 
data  become  available,  which  is  two  years  after 
they  are  applied  to  payments.  The  fiscal  year  1996 
market  basket  forecast  was  3.5  percent,  while  the 
actual  increase  was  2.7  percent.  The  rates  thus  were 
set  0.8  percentage  points  too  high,  and  should  now 
be  reduced  accordingly. 

ProPAC  also  adjusts  for  anticipated  scientific  and 
technological  advances.  This  is  a  future-oriented 
policy  adjustment  intended  to  provide  additional 
funds  for  hospitals  to  adopt  health  care  innovations 
that  enhance  quality  but  raise  costs.  The  Commis¬ 
sion’s  allowances  for  scientific  and  technological 
advances  in  past  years  have  ranged  from  0.3  to  1.0 
percentage  points.  Today’s  cost-competitive  envi¬ 
ronment  may  make  hospitals  evaluate  expensive 
technologies  more  closely  before  adopting  them. 
ProPAC  therefore  believes  this  factor  will  con¬ 
tribute  about  0.4  percentage  points  to  hospital  inpa¬ 
tient  costs  in  fiscal  year  1998. 

The  Commission  then  subtracts  an  amount  for 
expected  improvements  in  productivity.  The  adjust¬ 


ment  is  a  future-oriented  policy  target,  intended  to 
provide  hospitals  with  incentives  to  be  more  pro¬ 
ductive.  This  target  generally  is  based  on  the  per¬ 
formance  of  other  service-oriented  industries.  In 
the  past,  ProPAC  has  expected  hospitals  to  achieve 
productivity  gains  ranging  from  0.5  percent  to  2.0 
percent  per  year.  The  amount  of  the  target,  howev¬ 
er,  is  set  so  that  hospitals  and  the  Medicare  pro¬ 
gram  share  equally  in  the  savings.  The  productivity 
adjustment  thus  has  been  half  the  expected  produc¬ 
tivity  increase,  ranging  from  -0.3  to  -1.0  percent¬ 
age  points. 

This  year,  in  evaluating  productivity  trends,  the 
Commission  has  also  considered  changes  in  the 
services  hospitals  furnish.  As  noted  earlier,  some  of 
the  recent  decline  in  hospitals’  inpatient  operating 
costs  may  be  because  they  provide  fewer  services 
during  an  inpatient  stay.  To  the  extent  this  has 
occurred,  payments  in  the  coming  year  should  be 
adjusted  to  better  reflect  the  reduced  service  con¬ 
tent  of  hospitals’  Medicare  discharges. 

The  role  of  the  hospital  inpatient  setting  in  the 
continuum  of  care  differs  from  the  past.  Hospital 
length  of  stay  for  Medicare  beneficiaries  has 
dropped  substantially  since  1990.  Patients  with 
shorter  stays  consume  fewer  resources,  including 
medication,  nursing  hours,  meals,  and  the  like.  But 
the  costs  that  are  no  longer  incurred  are  still  reflect¬ 
ed  in  the  current  payment  rates.  Coinciding  with 
the  drop  in  length  of  stay,  beneficiaries’  use  of  hos¬ 
pital  outpatient  services  and  post-acute  care  has 
soared.  Moreover,  length  of  stay  declines  have  been 
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greater  in  DRGs  associated  with  substantial  post¬ 
acute  care  use,  suggesting  a  shift  in  care  from  hos¬ 
pital  inpatient  to  post-acute  settings.  Other  factors 
also  may  have  contributed  to  shortened  hospital 
stays  and  a  change  in  the  services  hospitals  deliver. 
These  include  expanded  use  of  particular  technolo¬ 
gies,  like  endoscopic  procedures  instead  of  open 
surgical  procedures,  that  promote  improved  func¬ 
tion  and  faster  recovery. 

The  payment  rates,  therefore,  continue  to  reflect 
care  that  is  no  longer  being  furnished  as  part  of  the 
hospital  stay.  For  Medicare  to  be  a  responsible  pur¬ 
chaser,  in  ProPAC’s  view,  payment  updates  must  be 
adjusted  to  remove  differences  between  the  hospital 
services  being  paid  for  and  those  actually  being 
provided.  At  the  same  time,  hospitals  need  to  con¬ 
tinue  to  improve  their  productivity.  In  the  Commis¬ 
sion’s  judgment,  accounting  for  both  productivity 
improvements  and  service  change  requires  an 
adjustment  in  the  update  of  between  -1.0  and  -3.0 
percentage  points. 

The  final  component  of  ProPAC’s  update  frame¬ 
work  is  the  case-mix  adjustment.  As  noted  earlier, 
this  component  is  designed  to  adjust  the  level  of 
next  year’s  payment  rates  to  account  for  the  effects 
of  this  year’s  changes  in  coding  practices  and  in 
real  within-DRG  case  complexity.  Recent  changes, 
in  hospitals’  coding  practices  have  had  less  of  an 
effect  on  the  CMI  than  in  the  past.  This  is  largely 
because  the  last  major  revision  to  the  DRGs  was 
implemented  six  years  ago,  and  hospitals’  respons¬ 
es  to  these  events  tend  to  diminish  over  time. 
Increases  in  within-DRG  case  complexity  during 
1997  are  also  likely  to  be  minor  because  refine¬ 
ments  to  the  DRGs  have  improved  their  ability  to 
capture  real  changes  in  this  complexity.  Conse¬ 
quently,  current  increases  in  the  CMI  due  to 
changes  in  coding  are  likely  to  offset  any  rise  in 
within-DRG  case  complexity  that  the  CMI  does  not 
capture.  As  a  result,  the  case-mix  adjustment  for 
fiscal  year  1998  is  zero. 

Given  these  values  for  the  update  components, 
the  Commission  believes  the  PPS  operating  update 
could  be  held  to  zero  for  fiscal  year  1998  without 
unfavorable  consequences  for  either  the  hospital 
industry  or  care  to  Medicare  beneficiaries.  The 
delivery  of  care  likely  will  continue  to  change  as 
more  inpatient  hospital  days  are  replaced  with  care 
in  other  settings  or  are  eliminated  altogether. 


Medicare  payments  need  to  reflect  this  change. 
Hospital  occupancy  rates  also  remain  relatively 
low  in  the  aggregate,  suggesting  system  overca¬ 
pacity  and  ongoing  opportunities  for  hospital  pro¬ 
ductivity  improvements.  Moreover,  the  latest 
financial  data  show  PPS  margins  rising  to  their 
highest  levels  since  the  first  two  years  of  PPS;  total 
margins  have  also  gone  up. 

Although  ProPAC  believes  the  update  should  be 
zero  for  fiscal  year  1998,  its  recommendation 
applies  for  only  one  year.  It  may  be  risky  to  keep 
the  payment  rates  at  current  levels  for  a  longer  peri¬ 
od.  A  major  concern  is  uncertainty  about  the  future 
and  the  extent  of  changes  in  productivity  and  ser¬ 
vice  delivery  hospitals  will  achieve.  ProPAC  will 
continue  to  monitor  hospital  financial  condition  to 
ensure  that  quality  of  and  access  to  care  do  not  suf¬ 
fer. 

It  should  be  noted  that  the  growth  in  per  case 
payments  each  year  is  greater  than  the  PPS  update. 
This  is  because  increases  in  the  Medicare  CMI 
result  in  a  proportional  rise  in  hospital  payments. 
Therefore,  if  the  CMI  continues  to  grow  at  its  cur¬ 
rent  rate,  payments  per  case  will  increase  about  1.9 
percent  in  fiscal  year  1998,  despite  a  zero  update. 

Capital  Payment  Rates 

In  fiscal  year  1992,  Medicare  began  paying  PPS 
hospitals  for  inpatient  capital  costs  based  on 
prospectively  determined,  per  case  rates.  In  this 
section,  ProPAC  discusses  its  views  on  setting 
appropriate  capital  payment  rates  for  fiscal  year 
1998.  These  rates  will  determine  the  payments 
each  hospital  receives  for  building  and  equipment 
costs  incurred  in  furnishing  inpatient  services  to 
Medicare  patients.  Such  costs  consist  of  deprecia¬ 
tion,  interest,  and  rent,  as  well  as  certain  related 
expenses  for  taxes  and  insurance. 

Medicare’s  capital  prospective  payment  system 
is  in  the  midst  of  a  10-year  transition,  which  will 
end  in  2002  with  all  PPS  hospitals  paid  fully  on  the 
basis  of  national  prospective  rates.5  In  the  mean¬ 
time,  hospitals  are  paid  one  of  several  different 
ways.  Those  with  relatively  low  capital  costs  in  the 
1992  base  year  (59  percent  of  all  hospitals)  receive 
a  blended  rate  that  reflects  both  the  hospital’s  own 
historical  costs  (the  hospital-specific  rate)  and  the 
national  average  cost  experience  (the  Federal  capital 
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rate).6  Hospitals  with  high  base  year  capital  costs 
are  paid  either  100  percent  of  the  Federal  rate  (28 
percent  of  all  hospitals)  or  an  amount  based  on  their 
current  Medicare  capital  costs  (13  percent  of  all 
hospitals).  All  hospitals  are  also  eligible  for  excep¬ 
tions  payments,  which  are  intended  to  ensure  that 
PPS  payments  cover  at  least  a  minimum  percentage 
of  their  current  capital  costs. 

The  capital  PPS  was  mandated  in  OBRA  1990. 
This  legislation  also  included  a  budget  neutrality  pro¬ 
vision  for  fiscal  years  1992  through  1995.  It  required 
setting  payment  rates  each  year  so  that  total  projected 
payments  would  equal  90  percent  of  hospitals’  aggre¬ 
gate  projected  Medicare  inpatient  capital  costs. 

The  hospital-specific  and  Federal  base  payment 
rates  for  fiscal  year  1992  were  calculated  from 
1989  Medicare  Cost  Reports,  the  latest  available 
data  at  the  time.  The  amounts  for  1989  were  then 
updated  by  the  estimated  increase  in  costs  between 
1989  and  1992.  For  fiscal  years  1993  through  1995, 
the  base  payment  rates  were  updated  by  estimates 
of  the  industrywide  historical  rise  in  capital  costs. 

Subsequent  cost  report  data  indicated  that  capital 
costs  had  grown  less  rapidly  than  projected 
between  1989  and  1992.  Consequently,  the  1992 
base  payment  rates  were  set  too  high.  The  Con¬ 
gress  responded  by  reducing  the  base  payment 
rates  by  7.4  percent  in  OBRA  1993.  Complete  data 
for  1992,  however,  now  show  that  the  overstate¬ 
ment  was  twice  as  large  as  the  early  estimates  sug¬ 
gested.  As  a  result,  the  base  payment  rates  are  still 
higher  than  the  Congress  intended. 

In  addition,  the  updates  applied  for  fiscal  years 
1993  through  1995  were  much  higher  than  either 
HCFA’s  or  ProPAC’s  update  framework  would  have 
produced  for  the  same  period.  The  Commission  has 
always  recommended  setting  each  year’s  capital 
payment  rates  by  applying  an  analytically  deter¬ 
mined  update  to  an  appropriate  base  payment  rate. 
If  this  approach  had  been  taken  from  1993  through 
1995,  the  current  base  payment  rates  would  be  sub¬ 
stantially  lower.  In  ProPAC’s  opinion,  the  current 
payment  rates  are  inappropriately  high  and  the 
excess  amounts  built  into  the  rates  should  not  be 
carried  forward  in  future  payments. 

Although  the  base  payment  rates  were  too  high, 
neither  hospitals  nor  the  Medicare  program  was 
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much  affected  through  fiscal  year  1995  because  the 
budget  neutrality  requirement  limited  payments. 
When  this  provision  expired  in  1996,  however,  the 
Federal  capital  payment  rates  jumped  by  22.6  per¬ 
cent,  compared  with  those  in  effect  for  the  previous 
year. 

Last  year,  both  the  Congress  and  the  President 
proposed  sharp  reductions  in  those  payment 
rates.  The  congressional  proposal  would  have 
lowered  the  rates  while  extending  and  tightening 
the  budget  neutrality  requirement  through  fiscal 
year  2002.  The  Administration  proposed  to 
make  larger  adjustments  to  the  initial  payment 
rates,  without  reimposing  a  budget  neutrality 
provision.  Since  Medicare  legislation  was  not 
enacted,  however,  these  proposals  were  not 
implemented. 

Recommendation  3:  Setting  Appropriate  PPS 
Capital  Payment  Rates 

Prospective  capital  payment  rates  for  fiscal 
year  1998  should  be  set  by  revising  the  cur¬ 
rent  payment  rates  and  then  applying  an 
update  factor.  These  revisions  would  cor¬ 
rect  for  flaws  in  the  data  and  the  updating 
method  applied  in  past  years.  As  a  result, 
the  capital  payment  rates  would  be  reduced 
by  15  percent  to  17  percent 

The  current  capital  payment  rates  are  from  15 
percent  to  17  percent  too  high.  If  they  are  not  cor¬ 
rected,  the  excess  amounts  will  be  carried  into 
future  years,  resulting  in  continued  overpayments 
to  hospitals. 

The  payment  rates  reflect  the  combined  impact  of 
two  errors.  The  first  is  the  7.4  percent  overstatement 
of  the  fiscal  year  1992  base  payment  rates  that  still 
remains  after  the  OBRA  1993  correction.  The  sec¬ 
ond  error  results  from  applying  updates  for  fiscal 
years  1993  through  1995  that  were  based  on  histori¬ 
cal  cost  trends,  instead  of  on  an  update  framework. 
The  advantage  of  an  update  framework  is  that  it 
accounts  for  anticipated  changes  in  factors  that 
should  affect  hospitals’  costs,  rather  than  actual  cost 
growth.  Updates  based  on  a  framework  thus  reflect 
projected  input  price  inflation  and  reasonable  expec¬ 
tations  about  improvements  in  productivity,  as  well 
as  changes  in  the  nature  of  the  services  provided. 
Applying  updates  based  on  historical  cost  trends  was 
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especially  inappropriate  because  the  objective  of  the 
capital  PPS  was  to  change  hospital  behavior. 

There  are  several  ways  to  adjust  the  current  base 
payment  rates  to  achieve  more  appropriate  payment 
levels.  The  1992  base  year  capital  payment  rates 
could  be  corrected  to  reflect  actual  costs  for  fiscal 
year  1992,  and  updated  to  1997  using  HCFA’s 
update  framework.  The  latter  step  would  involve 
substituting  updates  based  on  this  framework  for 
the  cost  trend  updates  originally  applied  in  fiscal 
years  1993  through  1995.  The  actual  cumulative 
update  for  these  years  was  13.1  percent,  compared 
with  a  4.2  percent  increase  suggested  by  HCFA’s 
update  framework.  Implementing  both  of  these 
changes,  therefore,  would  lower  the  Federal  base 
payment  rates  by  about  15  percent. 

Alternatively,  the  base  capital  payment  rates 
could  be  replaced  by  the  actual  rates  used  in  fiscal 
year  1995,  which  were  reduced  by  the  OBRA  1990 
budget  neutrality  requirement.  These  rates  then 
could  be  updated  to  1997  using  HCFA’s  update 
framework.  This  method  would  lower  the  Federal 
payment  rates  by  about  16  percent. 

Under  a  third  approach,  the  budget  neutrality 
requirement  would  be  reinstated  for  fiscal  year 
1998  and  later  years.  This  would  be  similar  to  the 
proposal  included  in  the  Congress’s  legislative 
package  last  year.  The  Federal  base  payment  rates 
would  be  adjusted  so  that  anticipated  aggregate 
capital  payments  would  equal  90  percent  of  hospi¬ 
tals’  projected  total  Medicare  inpatient  capital 
costs.  As  a  result,  the  Federal  capital  payment 
rates  for  1998  would  be  reduced  by  about  17  per¬ 
cent.  Although  this  policy  would  lower  the  Federal 
rates  by  an  appropriate  amount,  future  increases  in 
the  rates  would  continue  to  be  tied  to  changes  in 
hospitals’  capital  costs.  This  approach  thus  would 
be  inconsistent  with  the  intent  of  prospective  pay¬ 
ment,  which  is  to  break  the  link  between  Medi¬ 
care’s  capital  payments  and  hospitals’  actual  capi¬ 
tal  costs. 

All  of  these  methods  would  also  apply  to  the 
hospital-specific  rates.  Any  of  them  would  correct 
the  overstatement  of  the  payment  rates  that  resulted 
from  data  errors  and  the  inappropriate  use  of  histor¬ 
ical  cost  updates.  The  reduced  payment  rates  would 
be  more  consistent  with  the  intent  of  the  capital 
prospective  payment  system. 


Recommendation  4:  Updating  PPS  Capital  Pay¬ 
ment  Rates 

For  fiscal  year  1998,  the  update  for  PPS 
capital  payment  rates  should  be  zero.  This 
update  should  be  applied  to  appropriately 
revised  base  payment  rates.  The  update 
reflects  projected  inflation  in  the  prices  of 
hospital  capital  inputs  and  the  Commis¬ 
sion’s  judgments  about  the  likely  effects  of 
trends  in  long-term  interest  rates,  scientific 
and  technological  advances,  productivity 
improvements  and  service  changes,  and 
changes  in  the  mix  of  patients  treated. 

A  zero  update  applied  to  revised  base  rates  would 
permit  hospitals  to  maintain  quality  of  care  while 
meeting  Medicare’s  responsibility  to  act  as  a  prudent 
purchaser.  This  update  is  within  the  -0.2  percent  to 
1.8  percent  range  suggested  for  fiscal  year  1998  by 
ProPAC’s  capital  update  framework  (see  Table  1-2). 

Like  the  operating  update  framework,  ProPAC’s 
capital  update  framework  considers  how  various 
factors  may  affect  hospitals’  Medicare  inpatient 
capital  costs  during  the  coming  year.  Among  these 
are  anticipated  changes  in  capital  asset  prices  (the 
capital  market  basket  forecast),  scientific  and  tech¬ 
nological  advances,  productivity  and  service 
changes,  and  case-mix  change.  Some  of  these  com¬ 
ponents  have  different  values  when  applied  to  capi¬ 
tal. 

The  Commission  develops  its  capital  update  rec¬ 
ommendation  partly  on  the  basis  of  the  projected 
increase  in  its  capital  market  basket  index.  This 
index  differs  from  HCFA’s  in  that  it  reflects  antici¬ 
pated  changes  in  capital  prices  for  the  forthcoming 
year,  rather  than  average  price  changes  over  a 
longer  period.  Moreover,  ProPAC’s  market  basket 
excludes  fluctuations  in  interest  rates.  The  latter  are 
handled  separately,  through  the  Commission’s 
financing  policy  adjustment. 

As  of  January  1997,  the  projected  increase  in 
ProPAC’s  capital  market  basket  index  for  fiscal 
year  1998  is  2.4  percent.  The  Commission  adjusts 
this  amount  when  a  substantial  error  (exceeding 
0.25  percentage  points)  in  a  previous  market  basket 
forecast  has  inappropriately  affected  the  capital 
payment  rates.  Since  the  most  recent  forecast  error 
(0.2  percentage  points  for  fiscal  year  4996)  was 
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Table  1-2.  Update  Framework  for  PPS  Capital  Payments,  Fiscal  Year  1998 


(In  Percent) 

Components  of  the  update 

Fiscal  year  1998  ProPAC  PPS  capital  market  basket  forecast*  . 2.4% 

Correction  for  fiscal  year  1996  forecast  error  . 0.0 

Financing  policy  adjustment  . . 0.0 

Allowance  for  scientific  and  technological  advances6 .  . 0.4 

Adjustment  for  productivity  and  service  change6 . -3.0  to -1.0 

Net  adjustment  for  case-mix  change  in  fiscal  year  19976  . . . .  0.0 

Total  PPS  capital  update . -0.2  to  1.8 


*  The  market  basket  was  developed  by  ProPAC.  The  forecast  was  supplied  by  the  Health  Care  Financing  Administration.  Office  of  the 
Actuary,  December  1996.  This  forecast  is  subject  to  change  as  more  current  data  become  available. 

*  Scientific  and  technologicai  advances,  productivity  and  service  change,  and  case-mix  change  adjustments  are  identical  to  those  used  in 
the  PPS  operating  payment  update. 


less  than  the  threshold,  no  correction  is  required  for 
fiscal  year  1998. 

ProPAC’s  update  framework  also  includes  a 
financing  policy  adjustment  to  account  for  the 
effects  of  prolonged  changes  in  long-term  interest 
rates.  Short-term  fluctuations  in  interest  rates 
should  not  affect  hospitals’  inpatient  capital  costs. 
However,  large  changes  that  are  expected  to  persist 
can  create  substantial  financial  burdens  or  windfalls 
for  hospitals.  Extended  periods  of  unusually  high 
rates,  for  instance,  could  force  hospitals  to  choose 
between  postponing  needed  renovation  projects  or 
incurring  indebtedness  beyond  what  Medicare 
would  support.  The  financing  policy  adjustment 
would  increase  the  capital  update  in  such  circum¬ 
stances.  Unusually  low  interest  rates  would  allow 
hospitals  to  refinance  debt,  thereby  reducing  their 
costs.  Under  these  circumstances,  the  adjustment 
would  lower  the  payment  update,  allowing  Medi¬ 
care  to  share  in  the  savings. 

Interest  rates  on  30-year  Treasury  bonds  have 
been  relatively  stable,  hovering  near  their  long-run 
average  throughout  the  last  five  years.  The  Commis¬ 
sion  believes  these  rates  are  likely  to  remain  stable  in 
the  near  term.  Therefore,  a  financing  policy  adjust¬ 
ment  of  zero  is  appropriate  for  fiscal  year  1998. 

ProPAC  recognizes  that  future  hospital  capital 
investments  may  include  more  costly,  quality¬ 


enhancing  medical  technology.  The  capital  update 
framework  adjusts  payments  to  reflect  the  expected 
effect  of  such  changes  during  the  forthcoming  year. 
In  the  Commission’s  view,  the  same  adjustment  for 
advances  in  science  and  technology  should  be 
applied  to  both  the  operating  and  the  capital 
updates.  Consequently,  the  capital  payment  rates 
should  be  increased  0.4  percentage  points  to  offset 
the  higher  annual  costs  of  new  technologies. 

The  Commission’s  productivity  adjustment  rec¬ 
ognizes  that  hospitals  need  to  adapt  their  capital 
stock  to  a  health  care  environment  in  which  there  is 
less  demand  for  inpatient  services.  At  the  same 
time,  the  payment  rates  should  be  adjusted  for 
changes  in  the  quantity  and  mix  of  inpatient  ser¬ 
vices  hospitals  provide.  ProPAC  believes  the  capital 
update  should  reflect  the  same  adjustment  for 
expected  productivity  improvements  and  hospital 
service  changes  as  the  operating  payment  update. 
This  results  in  an  adjustment  of  -1.0  to  -3.0  per¬ 
centage  points  in  fiscal  year  1998. 

ProPAC’s  capital  update  framework  also 
includes  adjustments  for  changes  in  hospital  case 
mix.  As  with  the  operating  update  framework,  this 
adjustment  offsets  die  effects  of  coding  and  report¬ 
ing  improvements  that  drive  up  hospitals’  payments 
without  affecting  their  costs.  It  also  raises  pay¬ 
ments  to  recognize  increases  in  within-DRG  case 
complexity,  which  are  not  captured  by  Medicare’s 
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CMI.  Since  these  effects  are  likely  to  be  small  and 
offsetting,  no  adjustment  is  needed  for  fiscal  year 
1998. 

As  described  earlier,  the  Commission  believes 
Medicare’s  current  capital  payment  rates  are  too 
high.  It  recommends  reducing  the  base  rates  and 
then  applying  a  zero  update  for  fiscal  year  1998.  As 
with  the  operating  update,  this  recommendation  is 
for  only  one  year.  Extending  a  zero  update  over  a 
longer  period  may  entail  substantial  risks.  ProPAC 
will  continue  to  monitor  changes  in  hospitals’ 
financial  condition  as  well  as  capital  spending 
trends  to  ensure  that  quality  and  access  to  care  are 
not  impaired. 

TEACHING  AND  DISPROPORTIONATE 
SHARE  PAYMENTS 

PPS  payments  are  adjusted  to  recognize  the 
higher  costs  of  hospitals  with  graduate  medical 
education  programs  and  to  maintain  access  to  hos¬ 
pitals  that  provide  care  to  a  disproportionate  share 
of  low-income  patients.  The  adjustment  for  indirect 
medical  education  (IME)  costs  is  based  on  a  mea¬ 
sure  of  the  hospital’s  teaching  intensity,  determined 
by  the  ratio  of  residents  to  beds.  The  adjustment  for 
disproportionate  share  (DSH)  hospitals  is  based  on 
the  hospital’s  low-income  patient  share.  In  addi¬ 
tion,  Medicare  pays  each  hospital  a  per  resident 
amount  to  support  the  direct  costs  of  its  graduate 
medical  education  programs. 

These  payments  have  been  the  subject  of 
increasing  attention.  The  Balanced  Budget  Act  of 
1995,  which  the  Congress  passed  but  the  President 
vetoed,  contained  provisions  that  would  have 
reduced  both  the  Medicare  IME  and  DSH  adjust¬ 
ments.  The  legislation  also  would  have  created  a 
mechanism  for  distributing  payments  to  teaching 
facilities,  including  Medicare  IME  and  direct  GME 
payments  as  well  as  funds  from  general  revenues. 
This  mechanism  was  intended  to  coordinate  the 
contributions  of  all  payers  to  the  support  of  teach¬ 
ing  activities  and  the  other  special  missions  carried 
out  by  teaching  hospitals. 

During  the  past  year,  ProPAC  has  analyzed 
Medicare’s  teaching  and  disproportionate  share 
payment  policies  and  their  effects  on  hospital 
financial  status.  On  the  basis  of  this  analysis,  the 
Commission  is  making  several  recommendations  to 


improve  the  use  of  these  payments  in  achieving  the 
program’s  policy  objectives. 

Teaching  Hospital  Payments 

Teaching  hospitals’  costs  are  higher  than  those  in 
other  hospitals  for  a  number  of  reasons  besides 
their  educational  activities.  These  include  the  types 
of  patients  they  treat  and  the  kinds  of  services  they 
provide,  as  well  as  how  they  deliver  those  services. 
Medicare  recognizes  these  costs  in  two  ways. 
Direct  GME  payments  are  for  residents’  salaries 
and  benefits,  plus  the  general  operating  costs  of 
running  hospital  residency  programs.  The  IME 
adjustment,  which  applies  only  to  PPS  payments 
for  inpatient  care,  recognizes  the  higher  patient 
care  costs  associated  with  these  hospitals’  teaching 
and  related  missions.  In  addition.  Medicare  pays 
teaching  physicians  for  patient  care  services  per¬ 
formed  while  they  are  supervising  residents. 

Medicare  payments  for  the  direct  costs  of  resi¬ 
dency  training  programs  (resident  salaries  and  ben¬ 
efits,  faculty  costs,  administration,  and  hospital 
overhead)  totaled  $2.2  billion  in  fiscal  year  1996.7 
Payments  to  each  hospital  are  partly  determined  by 
a  hospital-specific  per  resident  amount,  based  on 
audited  1984  costs  updated  for  inflation.  Medicare 
pays  a  portion  of  this  amount  equal  to  its  share  of 
the  hospital’s  inpatient  days.  The  level  of  the  per 
resident  payment  also  varies  by  type  of  resident. 
The  highest  payments  are  for  residents  in  primary 
care  specialties.8  Payments  are  about  6  percent 
lower  for  residents  in  other  programs.  Payments  for 
residents  training  in  a  second  specialty  or  for  those 
who  have  trained  for  more  than  five  years  are  gen¬ 
erally  half  those  for  nonprimary  care  residents. 

Medicare  IME  payments  amounted  to  $4.3  bil¬ 
lion  in  fiscal  year  1996.9  The  indirect  medical  edu¬ 
cation  adjustment  is  intended  to  compensate  teach¬ 
ing  hospitals  for  their  higher  patient  care  costs. 
Costs  may  be  higher  because  patients  are  sicker,  a 
broader  scope  of  services  is  available,  treatment  is 
more  intensive,  or  the  staff  mix  is  costlier.  The 
practice  styles  of  residents  and  their  supervising 
physicians  also  may  be  less  efficient  than  those  in 
non-teaching  settings,  although  the  lower  salaries 
of  residents  may  offset  this  effect  to  some  extent. 
Another  factor  that  may  raise  teaching  hospitals’ 
costs  is  the  expense  of  developing  and  improving 
diagnostic  and  therapeutic  technologies. 
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Since  fiscal  year  1989,  the  IMG  adjustment  to 
PPS  operating  payment  rates  for  each  teaching  hos¬ 
pital  has  been  set  at  7.7  percent  for  every  10  per¬ 
cent  increment  in  teaching  intensity,  based  on  the 
ratio  of  residents  to  hospital  beds.  The  head  count 
used  in  the  IME  adjustment  is  based  on  the  number 
of  full-time  equivalent  residents  training  in  the  . 
inpatient  and  outpatient  departments  of  the  hospi¬ 
tal.  Residents  who  train  in  ambulatory  settings  out¬ 
side  of  the  hospital  are  excluded  from  the  hospital’s 
IME  resident  count.  Unlike  direct  GME  payments, 
for  IME  payments  all  residents  count  equally 
regardless  of  their  specialty  or  number  of  years  in 
training. 

The  Commission  believes  that  Medicare’s  GME 
and  IME  policies  need  to  be  revised.  Structural 
changes  occuring  in  the  health  care  marketplace  are 
eroding  both  private  payers’  and  Medicare’s  sup¬ 
port  for  hospital  teaching  activities.  Further,  the 
design  of  GME  and  IME  payments  may  encourage 
inappropriate  expansion  of  hospitals’  residency 
programs,  while  discouraging  training  in  other  set¬ 
tings. 

Teaching  hospitals  offer  highly  valued  services  to 
Medicare  beneficiaries  and  other  populations.  They 
are  essential  in  developing  technological  innova¬ 
tions,  conducting  medical  research,  caring  for  the 
poor,  and  helping  to  ensure  there  is  a  well-trained 
physician  work  force  for  the  future.  It  is  important 
to  maintain  access  for  Medicare  beneficiaries  to  the 
unique  services  they  offer.  In  a  price-competitive 
environment,  however,  it  may  be  difficult  for"  teach¬ 
ing  hospitals  to  fulfill  their  multiple  missions. 

These  hospitals  are  facing  the  same  cost  pres¬ 
sures  as  other  health  care  providers.  As  managed 
care  continues  to  grow  and  as  other  insurers 
become  increasingly  cost  conscious,  teaching  hos¬ 
pitals  will  have  to  compete  on  the  basis  of  price  to 
attract  patients.  Yet  their  higher  costs  place  them  at 
a  distinct  disadvantage.  This  may  be  true  especially 
where  there  is  excess  inpatient  capacity;  in  such 
areas,  teaching  hospitals  may  have  even  more  diffi¬ 
culty  in  securing  patient  volume. 

Medicare  is  the  only  payer  that  makes  separate 
payments  to  these  facilities  nationwide  for  their 
higher  teaching-related  costs.  Because  of  IME  and 
DSH  payments,  the  average  PPS  inpatient  margin 
for  teaching  hospitals  is  much  higher  than  that  for 
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other  hospitals.  Even  with  these  extra  payments 
from  Medicare,  though,  the  total  margins  for  some 
groups  of  teaching  facilities  are  much  lower  than 
for  other  hospitals.  The  Commission  is  concerned 
about  maintaining  the  financial  viability  of  teach¬ 
ing  hospitals  as  a  group  because  of  their  special 
role.  That  concern  is  heightened  by  changes  now 
occurring  in  the  health  care  marketplace.  As  finan¬ 
cial  pressures  grow,  the  Medicare  program  needs  to 
ensure  that  its  payments  accurately  account  for 
teaching  hospitals’  added  costs. 

A  related  problem  is  that  teaching  hospitals  do 
not  receive  explicit  teaching  payments  when  they 
treat  beneficiaries  who  are  enrolled  in  a  Medicare 
risk  plan.  As  enrollment  in  Medicare’s  risk  con¬ 
tracting  program  grows,  fewer  beneficiaries  receive 
their  hospital  care  under  fee-for-service  arrange¬ 
ments.  Consequently,  these  hospitals  get  less  GME 
and  IME  payments  for  their  teaching-related 
expenses. 

ProPAC  is  also  concerned  that  the  design  of 
Medicare’s  payments  for  teaching  hospitals  may 
have  inappropriately  influenced  the  number  of  resi¬ 
dents  and  the  settings  in  which  they  train.  Because 
both  GME  and  IME  payments  rise  in  proportion  to 
the  number  of  residents,  hospitals  have  an  incentive 
to  train  more  of  them.  In  fact,  since  1990  the  num¬ 
ber  of  residents  Medicare  recognizes  for  payment 
has  grown  by  more  than  18  percent.10  By  contrast, 
teaching  hospitals  do  not  get  additional  Medicare 
funding  if  they  employ  more  nurses  or  other  care¬ 
givers.  Since  Medicare’s  per  resident  payments 
subsidize  the  hiring  of  residents,  they  may  be 
favored  ovefr  other  hospital  workers. 

Moreover,  that  teaching  payments  are  made  only 
to  hospitals  may  discourage  the  development  of 
training  opportunities  in  other  settings.  The  current 
payment  scheme  does  not  allow  hospitals  to 
include  in  their  IME  resident  count  the  time  resi¬ 
dents  spend  training  outside  of  the  facility.  Nor 
does  it  provide  payment  to  other  sites  of  training 
for  direct  or  indirect  teaching  costs.11 

The  Commission’s  recommendations  concern¬ 
ing  teaching  payments  are  guided  by  several  prin¬ 
ciples.  One  is  that  Medicare  funds  should  be  used 
for  the  benefit  of  Medicare  beneficiaries.  A  second 
is  that  Medicare  payment  policies  should  not  drive 
decisions  about  the  number  and  mix  of  residents 
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trained.  In  addition.  Medicare  funding  for  teaching- 
related  activities  should  be  available  to  those 
organizations  that  incur  the  costs  of  training,  but 
flexible  enough  to  allow  training  in  other  settings 
when  appropriate.  Finally,  other  payers  and  the 
public,  both  of  which  benefit  from  medical  educa¬ 
tion  and  research,  should  pay  their  fair  share  of 
these  costs.  The  following  recommendations 
reflect  the  Commission’s  views  on  Medicare’s 
teaching  payments  and  mechanisms  for  providing 
broader  support  for  graduate  medical  education 
and  teaching  hospitals. 

Recommendation  5:  Improving  the  Distribution 
of  Medicare’s  Indirect  Medical  Education  Pay¬ 
ments 

Medicare’s  IME  payments  should  reflect 
the  historical  relationship  between  hospital 
costs  and  teaching  intensity.  Further,  they 
should  continue  to  be  based  on  the  hospi¬ 
tal’s  volume  of  Medicare  patients.  These 
payments  should  no  longer  change  in  pro¬ 
portion  to  annual  variations  in  the  number 
of  residents  or  beds.  In  addition,  the  pay¬ 
ment  method  should  be  flexible  enough  to 
allow  and  support  training  in  settings  out¬ 
side  of  the  hospital. 

Medicare  IME  payments  to  PPS  hospitals  are 
based  on  patient  volume,  case  mix,  and  teaching 
intensity.  The  Commission  believes  these  payments 
should  continue  to  fully  reflect  changes  in  Medi¬ 
care  patient  volume  and  case  mix.  However,  it  is 
concerned  that  the  current  method  creates  strong 
incentives  for  hospitals  to  increase  residents  and 
discourages  them  from  reducing  the  size  of  resident 
staffs  when  appropriate. 


beneficiaries.  They  also  should  be  unaffected  by  a 
residency  program’s  decision  to  expand  training  to 
other  settings. 

There  are  a  number  of  options  for  implement¬ 
ing  these  changes.  The  teaching  intensity  measure 
could  be  set  at  the  current  or  a  past  level.  This 
would  allow  payments  to  continue  to  reflect 
changes  in  patient  volume  and  case  mix  while 
removing  the  relationship  between  payments  and 
year-to-year  changes  in  the  number  of  residents  in 
the  hospital.  Under  this  approach,  hospitals  could 
also  allow  residents  to  train  in  non-hospital  set¬ 
tings  without  losing  teaching-related  payments. 

Alternatively,  the  payment  method  could  be 
modified  so  that  changes  in  teaching  intensity  from 
a  base  level  result  in  a  smaller  adjustment  in  pay¬ 
ments  than  is  now  the  case.  This  could  be  done,  for 
example,  by  recognizing  only  a  fraction  of  the 
change  in  teaching  intensity  from  the  base  level.  To 
further  encourage  training  in  non-hospital  settings 
under  this  approach,  hospitals  could  be  allowed  to 
include  in  their  resident  count  the  time  residents 
spend  training  elsewhere. 

Regardless  of  the  approach  chosen,  these 
changes  should  not  result  in  increased  Medicare 
outlays.  In  addition,  the  per  discharge  payment 
may  need  to  be  modified  over  time  to  accommo¬ 
date  changes  in  the  overall  costs  of  teaching 
activities  and  in  the  cost  structure  of  teaching 
hospitals. 

Recommendation  6:  Reducing  the  Level  of 
Medicare’s  Indirect  Medical  Education 
Payments 


The  indirect  medical  education  adjustment 
Hospitals  may  also  be  deterred  from  training  res-  should  be  reduced  from  its  current  level  of 

idents  in  non-hospital  sites,  since  doing  so  would  7.7  percent  to  7.0  percent  in  fiscal  year 

reduce  Medicare  payments.  Likewise,  the  current  1998. 

policy  may  have  encouraged  growth  in  hospital- 

based  specialties  relative  to  others,  like  family  It  is  important  to  maintain  access  for  Medicare 
practice,  that  require  training  in  other  settings.  beneficiaries  to  the  services  teaching  hospitals  pro¬ 

vide.  Medicare  payments  thus  should  reflect  the 
In  ProPAC’s  opinion,  Medicare  IME  payment  added  costs  incurred  by  these  facilities.  The  current 

policy  should  be  modified  so  that  a  change  in  the  level  of  the  teaching  adjustment,  however,  contin- 

number  of  residents  does  not  result  in  a  proportion-  ues  to  be  higher  than  appropriate.  For  fiscal  year 

ate  change  in  payments.  These  payments  should,  1998,  the  adjustment  should  be  lowered  to  7.0  per- 

however,  continue  to  reflect  the  amount  and  type  cent;  this  would  mean  a  9.1  percent  decrease  in 

of  care  these  hospitals  provide  to  Medicare  each  hospital’s  IME  payments. 
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Ultimately,  the  adjustment  should  more  closely 
correspond  to  the  actual  relationship  between 
teaching  intensity  and  costs.  ProPAC  estimates  that 
Medicare  operating  costs  per  discharge  go  up  by 
4.1  percent  for  each  10  percent  rise  in  teaching 
intensity.  This  estimate  reflects  both  the  additional 
patient  care  costs  residents  generate  and  other  fac¬ 
tors  that  historically  have  caused  teaching  hospital 
costs  to  be  higher. 

-4 

In  making  this  recommendation,  ProPAC  recog¬ 
nizes  the  important  role  teaching  hospitals  play, 
but  also  acknowledges  that  Medicare  has  more 
than  adequately  compensated  them  for  their 
greater  costs.  Teaching  hospitals’  PPS  margins  are 
at  their  highest  levels  since  the  first  two  years  of 
PPS,  and  substantially  above  those  of  non-teaching 
hospitals. 

Nevertheless,  a  large  and  immediate  reduction 
in  IME  payments  might  make  it  difficult  for  teach¬ 
ing  hospitals  to  support  their  unique  missions. 
These  hospitals  tend  to  have  lower  total  margins 
than  other  hospitals,  in  large  part  because  they  pro¬ 
vide  more  uncompensated  care  and  they  have 
smaller  shares  of  private  pay  patients.  The  Com¬ 
mission  believes  teaching  hospitals  should  be  able 
to  adjust  readily  to  its  proposed  reduction  in  pay¬ 
ments  for  fiscal  year  1998  without  compromising 
access  to  quality  care.  Any  further  changes  in  the 
level  of  the  adjustment,  however,  should  be  made 
gradually  and  monitored  closely  to  ensure  that 
access  to  the  services  these  facilities  provide  is  not 
adversely  affected. 

Recommendation  7:  Improving  Medicare’s 
Payments  for  Direct  Graduate  Medical 
Education  Costs 

Medicare’s  payments  to  hospitals  for  the 
direct  costs  of  GME  programs  should  not 
change  in  proportion  to  annual  variations 
in  the  number  of  residents  trained.  The 
method  for  determining  the  level  and  distri¬ 
bution  of  these  payments  should  be  as  neu¬ 
tral  as  possible  concerning  the  number  and 
specialty  mix  of  residents  and  the  site  of 
their  training. 

Medicare  has  always  made  extra  payments  to  hos¬ 
pitals  to  recognize  the  costs  of  graduate  medical 
education  programs.  These  payments  are  intended  to 
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ensure  that  both  the  general  public  and  the  Medicare 
population  will  have  access  to  well-trained  physi¬ 
cians  for  their  future  health  care  needs.  Medicare 
pays  teaching  hospitals  a  hospital-specific  per  resi¬ 
dent  amount  for  its  share  of  these  expenses. 

As  with  the  IME  payment.  Medicare’s  GME  pay¬ 
ment  method  may  diston  hospitals’  decisions  about 
the  number  of  residents  they  train.  Hospitals  have 
little  motivation  to  reduce  the  size  of  their  residency 
programs  because  they  receive  a  large  payment  for 
each  resident.  Moreover,  since  residents  mainly  pro¬ 
vide  patient  care,  the  subsidy  creates  an  incentive  to 
substitute  them  for  other  types  of  caregivers.  In 
addition,  restricting  GME  payments  to  hospitals  dis¬ 
courages  the  development  of  training  programs  in 
alternative  sites  like  ambulatory  care  clinics  and 
health  maintenance  organizations. 

The  payment  method  could  be  changed  in  sever¬ 
al  ways.  Each  hospital  could  get  a  lump  sum  pay¬ 
ment  based  on  its  historical  share  of  Medicare’s 
GME  spending.  Such  a  payment  would  likely  need 
to  be  recalculated  periodically  to  account  for 
changes  in  the  resident  population.  Alternatively, 
the  method  could  be  revised  to  recognize  only  a 
fraction  of  any  change  in  the  number  of  residents 
compared  with  a  base  level.  Hospitals  would  con¬ 
tinue  to  receive  a  partial  payment  for  residency 
positions  they  eliminate  and  a  partial  payment  (or 
no  payment)  for  additional  residents.  Special  provi¬ 
sions  would  be  required  for  hospitals  and  other 
entities  training  residents  for  the  first  time.  Regard¬ 
less  of  the  specific  approach,  removing  the  direct 
link  between  payments  and  the  number  of  residents 
a  hospital  trains  would  weaken  the  adverse  incen¬ 
tives  created  by  the  current  payment  method. 

Recommendation  8:  Establishing  a  Broader- 
Based  Financing  Mechanism  for  Graduate 
Medical  Education  and  Teaching  Hospitals 

Explicit  payments  for  graduate  medical 
education  and  teaching  hospital  costs 
should  not  be  limited  to  the  Medicare  pro¬ 
gram.  Mechanisms  to  broaden  financial 
support  for  training  physicians  in  hospitals 
and  other  locations  should  be  developed. 
The  payments  should  reflect  the  reasonable 
costs  of  training  at  each  facility  and  protect 
the  access  of  beneficiaries  and  other  popu¬ 
lations  to  the  services  they  provide. 


30068 


Federal  Register  /  Vol.  62,  No.  105  /  Monday,  June  2,  1997  /  Proposed  Rules 


30 

Medicare  is  the  only  payer  that  explicitly  pays 
hospitals  nationwide  for  the  direct  and  indirect 
costs  of  teaching.  Although  other  payers  have 
implicitly  helped  fund  these  activities  through 
higher  prices  for  patient  care  services,  their  pay¬ 
ments  are  not  directly  linked  to  the  size  and  struc¬ 
ture  of  teaching  programs.  Moreover,  under  the 
growing  pressure  of  competition,  purchasers  of 
health  services  are  becoming  less  willing  to  pay 
higher  prices  to  these  facilities.  As  a  result,  teach¬ 
ing  hospitals  will  find  it  increasingly  difficult  to 
maintain  their  broader  missions  and  to  attract 
patients. 

To  allow  teaching  hospitals  to  compete  fairly 
with  other  facilities,  separate  mechanisms  that 
explicitly  support  their  missions  should  be  devel¬ 
oped.  As  centers  for  training  future  physicians, 
leaders  in  research,  and  providers  to  underserved 
populations,  teaching  hospitals  are  an  integral  part 
of  this  nation's  health  care  delivery  system.  It  is 
important  that  they  have  the  financial  support  to 
maintain  this  role. 

Teaching  hospitals  can  be  expected  to  compete 
successfully  for  patients  if  their  special  missions 
are  recognized  through  an  explicit  payment  mecha¬ 
nism.  Such  a  mechanism  would  be  consistent  with 
FroPAC’s  recommendations  on  Medicare  teaching 
payments,  which  are  intended  to  continue  support 
for  teaching  facilities  while  eliminating  the  inap¬ 
propriate  incentives  embedded  in  Medicare’s  cur¬ 
rent  methods. 

Several  important  design  issues  would  need  to  be 
considered  in  developing  a  broader  support  mecha¬ 
nism.  One  critical  issue  is  how  payments  would  be 
financed.  Funds  could  be  provided  through  general 
revenues,  or  through  a  tax  on  payers  or  providers. 
Another  consideration  is  which  entities  should  be 
eligible  to  receive  these  broad-based  funds.  Pay¬ 
ments  could  be  distributed  through  consortia  con¬ 
sisting  of  hospitals  and  other  facilities  that  provide 
training,  for  example. 

A  number  of  other  issues  are  also  pertinent.  One 
is  the  structure  of  the  payment  mechanism.  Parallel 
funds  could  be  established  to  address  different 
objectives,  as  with  Medicare’s  IME  and  direct  GME 
payments.  Alternatively,  there  could  be  a  single  fund 
or  a  number  of  different  funds  using  payment  criteria 
that  vary  by  the  setting  in  which  training  occurs. 


Whether  payments  are  made  on  a  per  facility,  per 
patient,  or  some  other  basis  would  also  have  to  be 
decided. 

Under  any  reasonable  approach,  having  an  explicit 
funding  mechanism  for  medical  education  and  teach¬ 
ing  hospital  costs  could  enhance  efficiency  while 
supporting  teaching  hospitals’  multiple  missions. 

Disproportionate  Share  Hospital  Payments 

Since  1986,  Medicare  has  made  special  pay¬ 
ments  to  PPS  hospitals  that  treat  a  disproportionate 
share  of  low-income  patients.  The  DSH  adjustment 
originally  was  regarded  as  necessary  to  offset  the 
higher  costs  of  treating  indigent  patients.  In  recent 
years,  however,  it  has  been  viewed  more  broadly  as 
helping  to  preserve  access  to  care  for  Medicare  and 
low-income  populations. 

DSH  payments  have  grown  rapidly  since  fiscal 
year  1989,  increasing  almost  fourfold  from  $1.1 
billion  to  $4.3  billion  in  1996  (see  Figure  1-5).  This 
acceleration  is  largely  due  to  legislative  changes 
that  raised  the  DSH  payment  rate  for  some  hospi¬ 
tals.  But  growth  in  hospitals’  low-income  patient 
loads  over  time  has  also  played  a  role. 

DSH  payments  are  distributed  through  a  per¬ 
centage  add-on  to  the  PPS  payment  rate.  This 
means  that  a  hospital’s  DSH  payments  are  tied 
to  its  volume  and  mix  of  PPS  cases.  The  add-on 

Figure  1-5.  Medicare  Disproportionate  Share 
Hospital  Payments,  1989-1996 
(In  Billions) 
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SOURCE:  Health  Care  Financing  Administration. 
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for  each  case  is  determined  by  a  complex  for¬ 
mula  and  the  hospital’s  percentage  of  low- 
income  patients.  That  percentage  is  the  sum  of 
two  ratios:  Medicaid  patient  days  as  a  share  of 
total  patient  days,  and  patient  days  for  Medicare 
beneficiaries  who  receive  Supplemental  Securi¬ 
ty  Income  (SSI)  cash  payments  as  a  percentage 
of  total  Medicare  patient  days.  Medicaid  and 
SSI  patient  shares  thus  are  weighted  equally, 
even  though  the  former  group  accounts  for  more 
than  four  times  as  much  of  hospitals’  costs.12 
Moreover,  the  low-income  patient  share  does 
not  include  other  amounts  that  also  reflect  care 
provided  to  the  poor,  such  as  uncompensated 
care. 

The  current  DSH  distribution  formula  includes 
a  threshold,  or  minimum  value,  for  the  low- 
income  patient  share  a  hospital  needs  to  qualify 
for  a  payment.  In  fiscal  year  1996,  this  criterion 
limited  eligibility  to  38  percent  of  PPS  hospitals. 
In  addition,  the  formula  is  progressive;  above  the 
threshold,  the  adjustment  rate  rises  as  the  hospi- 
al’s  low-income  patient  share  increases.  Those 
features  target  payments  to  hospitals  that  devote 
the  greatest  share  of  their  resources  to  treating 
Medicaid  and  SSI  patients.  They  also  partially 
compensate  for  the  fact  that  these  hospitals  gener¬ 
ally  have  fewer  Medicare  cases  on  which  to 
receive  the  DSH  add-on. 

Because  there  are  multiple  DSH  formulas,  hos¬ 
pitals  with  the  same  share  of  low-income  patients 
can  have  substantially  different  payment  adjust¬ 
ments.  The  primary  differences  are  in  the  formulas 
applied  to  urban  and  rural  and  large  and  small  hos¬ 
pitals.  The  thresholds  are  much  higher  for  rural 
hospitals.  Consequently,  more  than  95  percent  of 
all  DSH  payments  go  to  urban  facilities.  Urban 
hospitals  with  at*  least  100  beds  benefit  from 
steeply  graduated  payment  adjustments,  while 
small  hospitals  in  both  urban  and  rural  areas 
receive  a  lower,  fixed  adjustment.13  As  a  result, 
DSH  payments  are  highly  concentrated;  about  half 
go  to  only  250  hospitals. 

Each  DSH  formula  also  has  a  large  payment 
“notch”  at  the  threshold.  For  example,  an  urban 
hospital  with  at  least  100  beds  receives  a  2.5  per¬ 
cent  adjustment  if  its  low-income  patient  share  is 
15.0  percent,  but  gets  nothing  if  the  share  is  14.9 
percent. 


31 

Last  year,  the  Congress  proposed  a  substantial 
cutback  in  DSH  payments  and  it  is  likely  to  consid¬ 
er  some  reduction  again  in  this  year’s  budget  nego¬ 
tiations.  The  possibility  of  less  funding  comes  at  a 
time  when  competitive  pressures  make  it  increas¬ 
ingly  difficult  for  hospitals  serving  a  large  share  of 
low-income  patients  to  cover  their  uncompensated 
care  costs.  This  is  partly  due  to  downward  pressure 
on  payment  rates  in  the  private  insurance  market. 
But  it  is  also  because  these  hospitals  have  only  a 
small  base  of  privately  insured  patients  to  help  off¬ 
set  these  costs.  Public  major  teaching  hospitals,  for 
example,  have  about  twice  the  uncompensated  care 
burden  of  any  voluntary  hospital  group,  coupled 
with  a  markedly  smaller  share  of  privately  insured 
patients  (see  Figure  1-6). 

These  pressures  highlight  the  need  to  target 
available  DSH  funds  toward  the  institutions  that  are 
most  important  to  the  health  care  safety  net.  Howev¬ 
er,  improving  the  allocation  of  DSH  funds  is  com¬ 
plicated  by  growing  disparities  between  the  amount 
of  care  hospitals  provide  to  the  poor  and  the  amount 
indicated  by  the  low-income  patient  share  measure 
used  in  the  current  distribution  formula. 


Figure  1-6.  Patient  Group  Cost  Shares,  by 


Hospital  Teaching  Status  and  Type 
of  Control,  1994  (In  Percent) 


Public  Private  Public  Private  Public  Private 

Major  Major  Other  Other  Non-  Non- 

Teaching  Teaching  Teaching  Teaching  Teaching  Teaching 


□  Uncompensated  care  B  Other  Medicare 

E2  Medcaid  and  other  ■  Private  and  other 

indigent  care  programs  government  payers 

H  Low-income  Medicare 

Note:  Dim  to  data  imitations,  the  cost  shares  devoted  to  local  indigent 
care  programs  other  than  Medicaid  are  probably  understated 

SOURCE  ProPAC  analysis  of  data  Irom  the  American  Hospital 
Association  Annual  Survey  o t  Hospitals. 
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Medicaid  utilization  has  never  been  a  good  mea¬ 
sure  of  overall  service  to  the  poor,  because  the  pro¬ 
portion  of  the  low-income  population  covered  by 
Medicaid  varies  markedly  from  state  to  state.  In 
addition,  the  hospitals  that  treat  the  most  Medicaid 
patients  do  not  necessarily  provide  the  most 
uncompensated  care. 

The  problems  with  the  Medicaid  measure  have 
been  exacerbated  in  recent  years  by  state  reforms 
implemented  under  Medicaid  waivers.  Of  particular 
concern  are  the  substantial  expansions  in  eligibility 
in  Oregon  and  Tennessee,  which  reflect  changes  in 
policy  rather  than  growth  in  the  incidence  of  pover¬ 
ty 

In  the  future,  the  Medicaid  patient  day  count 
may  become  an  increasingly  less  accurate  measure 
of  service  to  the  poor.  With  much  greater  control 
over  the  design  of  their  programs,  some  states  may 
expand  eligibility  and  service  coverage  while  oth¬ 
ers  scale  them  back,  with  little  relationship  to  the 
amount  of  care  provided  to  the  poor.  Recently 
enacted  welfare  reforms  are  likely  to  have  a  similar 
effect  on  the  SSI  component  of  the  DSH  low- 
income  patient  share  measure. 

In  its  March  1996  Report  and  Recommenda¬ 
tions  to  the  Congress ,  ProPAC  recommended 
reviewing  Medicare’s  DSH  payment  methods  to 
ensure  that  available  funds  are  distributed  as  equi¬ 
tably  as  possible.  The  Commission  recognized 
that  improving  the  distribution  might  require 
developing  a  better  measure  of  the  services  hospi¬ 
tals  provide  to  indigent  patients  and  collecting 
new  data.  This  year,  ProPAC’s  recommendations 
set  forth  the  principles  for  a  comprehensive 
redesign  of  this  critically  important  component  of 
Medicare  payments. 

Recommendation  9:  Principles  for  Improving 
Medicare’s  Disproportionate  Share  Payment 
Adjustment 

Medicare’s  DSH  payments  should  be  aimed 
at  protecting  access  to  hospital  care  for  its 
beneficiaries.  Payments  should  be  distribut¬ 
ed  based  on  each  hospital’s  share  of  low- 
income  patient  care  and  volume  of  Medi¬ 
care  cases.  The  low-income  share  measure 
should  reflect  the  costs  of  services  provided 
to  low-income  groups  in  both  inpatient  and 


outpatient  settings.  These  groups  include 
Medicare  patients  eligible  for  SSI,  patients 
sponsored  by  Medicaid  and  local  indigent 
care  programs,  and  uninsured  and  underin¬ 
sured  patients  as  represented  by  uncom¬ 
pensated  care. 

The  Commission  believes  DSH  payments  should 
protect  access  to  care  for  Medicare  beneficiaries, 
and  that  Medicare  should  fund  its  share  of  the  over¬ 
all  subsidy  needed  to  do  so.  Thus,  the  DSH  adjust¬ 
ment  should  continue  to  link  payments  to  the  hos¬ 
pital’s  volume  of  Medicare  inpatient  cases.  This 
helps  protect  Medicare  patients’  access  to  care  at 
the  hospitals  they  use. 

ProPAC’s  approach  moves  away  from  the  notion 
of  compensating  hospitals  for  the  added  costs  of 
treating  poor  patients.  This  rationale  was  empha¬ 
sized  when  the  DSH  adjustment  was  enacted. 
Since  then,  however,  research  conducted  by  the 
Commission  and  others  has  found  little  evidence  of 
any  systematic  relationship  between  the  share  of 
poor  patients  a  hospital  treats  and  per  case  costs.14 
ProPAC  believes,  though,  that  hospitals  serving 
large  numbers  of  poor  patients  need  added  sup¬ 
port — particularly  as  other  payers  tighten  their 
rates — to  remain  financially  viable. 

The  measure  of  low-income  patient  share  should 
include  poor  Medicare  patients  and  patients  cov¬ 
ered  by  any  indigent  care  program,  as  well  as  those 
who  receive  uncompensated  care.  Low-income 
Medicare  patients  would  continue  to  be  identified 
by  their  eligibility  for  SSI  payments.  Indigent  care 
programs  would  include  Medicaid  and  other  pro¬ 
grams  sponsored  by  city,  county,  or  state  govern¬ 
ments  that  operate  in  some  areas.  All  other  low- 
income  patients  would  be  represented  by 
uncompensated  care. 

Because  program  eligibility  criteria  vary  among 
states  and  localities,  the  relative  importance  of 
these  patient  groups  also  varies.  It  is  therefore  criti¬ 
cally  important  that  the  DSH  low-income  patient 
share  measure  encompasses  all  of  these  categories. 
In  particular,  hospitals’  uncompensated  care  bur¬ 
dens  tend  to  be  greater  when  Medicaid  eligibility 
and  coverage  are  limited  and  no  other  state  or  local 
indigent  care  programs  are  available.  The  proposed 
measure  would  be  unaffected  by  this  type  of  varia¬ 
tion. 
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A  measure  of  provider  costs  would  be  the  best 
way  to  determine  the  amount  of  low-income  care 
furnished.  Costs  associated  with  each  of  the  rele¬ 
vant  patient  groups  could  be  summed  to  arrive  at 
the  total  costs  of  treating  the  poor.  Those  costs  as  a 
share  of  the  hospital’s  total  patient  care  expenses 
would  reflect  the  proportion  of  resources  the  hospi¬ 
tal  devotes  to  caring  for  the  poor. 

Although  DSH  payments  would  continue  to  be 
made  only  for  Medicare  inpatient  cases,  the  mea¬ 
sure  of  low-income  patient  costs  should  encompass 
both  inpatient  and  outpatient  services.  This  would 
help  hospitals  with  a  substantial  amount  of  outpa¬ 
tient  care  that  is  uncompensated  or  covered  by 
Medicaid.  It  also  would  recognize  that  many  hospi¬ 
tals  are  unable  to  separate  their  inpatient  and  outpa¬ 
tient  costs  accurately,  particularly  for  uncompensat¬ 
ed  care. 

In  ProPAC’s  proposed  measure,  hospitals’ 
uncompensated  care  costs  would  not  be  offset  by 
operating  subsidies  from  a  state  or  local  govern¬ 
ment  or  by  payments  from  an  uncompensated  care 
pool.  The  full  value  of  services  to  the  poor  would 
thus  be  used  to  determine  each  hospital’s  low- 
income  patient  share  and  the  DSH  payment  it 
receives  per  case.  This  approach  would  avoid  creat¬ 
ing  an  incentive  for  state  and  local  governments  to 
reduce  their  funding  levels  for  public  hospitals  or 
for  other  programs  that  help  finance  uncompensat¬ 
ed  care  costs.  It  should  be  noted,  however,  that  sub¬ 
sidies  for  uncompensated  care,  as  well  as  payments 
from  other  programs  for  the  poor,  may  vary  sub¬ 
stantially  among  areas  and  across  hospitals.  This 
variation  may  have  to  be  considered  in  evaluating 
the  potential  effect  of  redistributing  DSH  pay¬ 
ments. 

Hospitals1  uncompensated  care  costs  should 
include  both  charity  care  and  bad  debts.  The  Com¬ 
mission  believes  that  many  bad  debts  are  appropri¬ 
ately  reflected  in  the  DSH  adjustment.  This  is 
because  hospitals’  propensity  to  attempt  collection 
before  approving  charity  care,  as  well  as  the 
income  and  asset  criteria  they  apply,  vary  widely. 
Equally  important,  an  all-inclusive  measure  would 
eliminate  the  need  to  separate  charity  care  from  bad 
debts,  a  substantial  burden  for  hospitals  and  HCFA 
alike.  Moreover,  including  bad  debts  would  avoid 
influencing  hospitals’  practices  in  approving 
patients  for  charity  care.  Besides  generating  data  to 
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monitor  their  own  policies,  many  facilities  must 
report  the  amount  of  charity  care  they  provide 
using  state-established  criteria.  ProPAC’s  approach 
would  not  require  them  to  implement  different  cri¬ 
teria  for  Medicare. 

-r  .  .  if 

The  average  share  of  total  patient  care  costs 
devoted  to  treating  the  poor  may  change  over 
time.  It  might  increase  if  more  privately  insured 
patients  lost  their  coverage  or  became  unable  to 
pay  their  deductibles  and  copayments.  On  the 
other  hand,  it  might  decrease  as  fewer  Medicare 
beneficiaries  qualified  for  SSI  under  welfare 
reform  or  if  states  tightened  their  Medicaid  eligi¬ 
bility  and  coverage  requirements.  Under  ProPAC’s 
approach,  a  hospital’s  low-income  cost  share 
would  determine  its  DSH  adjustment.  The  total 
amount  of  DSH  payments  nationally,  therefore, 
would  rise  or  fall  with  these  changes  in  hospitals’ 
low-income  shares.  The  Congress  would  have  to 
decide  whether  this  were  desirable,  or  whether  the 
DSH  payment  mechanism  should  distribute  a 
fixed  pool  of  funds. 

Recommendation  10:  Improving  the  Distribu¬ 
tion  of  Disproportionate  Share  Payments 

DSH  payments  should  be  concentrated 
among  hospitals  with  the  highest  shares  of 
poor  patients.  Therefore,  a  minimum 
threshold  should  be  established  for  the  low- 
income  patient  cost  share.  Hospitals  falling 
just  above  the  threshold  should  receive  only 
a  minimal  per  case  payment,  with  the 
amount  then  increasing  as  low-income 
share  rises.  The  same  general  approach  for 
distributing  payments  should  apply  to  all 
N  PPS  hospitals. 

The  objective  of  protecting  Medicare  patients’ 
access  to  hospital  services  is  best  met  by  concen¬ 
trating  DSH  payments  in  the  hospitals  with  the 
largest  low-income  patient  cost  shares.  Payments 
can  be  targeted  by  establishing  a  minimum  value, 
or  threshold,  for  the  low-income  share  hospitals 
must  have  before  payment  begins.  The  proportion 
of  PPS  hospitals  receiving  a  DSH  payment  should 
not  be  larger  than  in  past  years  (approximately  40 
percent)  and  perhaps  should  be  smaller. 

In  addition,  it  is  important  that  the  DSH  payment 
formula  not  create  a  substantial  jump  in  payments 
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as  the  hospital’s  low-income  share  crosses  the 
threshold.  This  problem  could  be  avoided  by  mak¬ 
ing  the  adjustment  proportional  to  the  difference 
between  the  hospital’s  low-income  share  and  the 
threshold.  In  this  way,  hospitals  with  low-income 
shares  just  above  the  threshold  would  receive  small 
payments,  with  the  amount  increasing  as  low- 
income  shares  rise. 

DSH  payments  could  be  further  concentrated  if 
the  payment  formula  were  progressive.  This 
approach  is  used  in  the  current  DSH  adjustment 
formulas  for  some  hospital  groups.  A  progressive 
formula  partially  compensates  for  the  fact  that  hos¬ 
pitals  with  the  largest  shares  of  poor  patients  often 
would  receive  little  assistance  because  they  have 
relatively  few  Medicare  cases.  However,  ProPAC’s 
preliminary  analysis  shows  that  using  the  proposed 
low-income  cost  share  would  alleviate  the  need  for 
such  a  formula.  In  fact,  much  of  the  progressivity 
in  the  current  DSH  formula  is  needed  because  the 
current  low-income  share  measure  does  not 
account  for  uncompensated  care. 

The  same  general  approach  for  distributing  DSH 
payments  should  apply  to  all  hospitals.  This  would 
help  protect  access  to  care  for  Medicare  beneficia¬ 
ries,  regardless  of  the  type  or  location  of  the  hospi¬ 
tals  they  use.  The  special  treatment  given  some 
hospital  groups  in  the  current  system  should  not  be 
necessary  under  ProPAC’s  proposal. 

ProPAC’s  analysis  indicates  that  a  DSH  payment 
adjustment  that  is  proportional  to  the  difference 
between  a  hospital’s  low-income  cost  share  and  a 
threshold  would  target  the  hospitals  in  greatest 
need  of  assistance.  Hospitals  with  the  lowest  total 
margins  generally  would  receive  more  DSH  pay¬ 
ments  than  they  do  under  the  current  system;  those 
with  above-average  margins  would  get  less.  Imple¬ 
menting  this  proposal  also  could  result  in  a  sub¬ 
stantial  redistribution  of  DSH  payments.  More 
work  is  needed  to  develop  an  adjustment  formula 
that  distributes  payments  most  appropriately.  The 
Commission  will  continue  its  analysis  of  options 
for  this  formula  in  the  coming  months. 

Recommendation  11:  Collecting  Data  to  Sup¬ 
port  Disproportionate  Share  Payment  Reform 

The  Secretary  should  collect  the  data  neces¬ 
sary  to  implement  a  revised  DSH  payment 


mechanism.  Due  to  recent  and  planned 
changes  in  the  Medicaid  and  SSI  programs, 
the  measure  now  used  to  distribute  DSH 
payments  is  becoming  increasingly  unten¬ 
able.  Although  several  new  data  elements 
would  be  required,  this  need  not  substan¬ 
tially  increase  the  current  hospital  report¬ 
ing  burden.  Periodic  audits  of  these  data 
would  also  be  necessary. 

To  implement  ProPAC’s  DSH  adjustment 
proposal,  the  Secretary  will  have  to  collect  data 
from  each  hospital  on  its  low-income  patient  cost 
share.  Accurate  and  consistent  data  are  not  avail¬ 
able  from  existing  secondary  sources.  Nonetheless, 
the  required  information  could  be  obtained  by 
straightforward  means,  without  using  a  complex 
cost  assignment  scheme  like  that  in  the  Medicare 
Cost  Report. 

Each  hospital’s  low-income  patient  cost  share 
could  be  estimated  by  dividing  total  charges  for  all 
low-income  patient  groups  by  total  patient  charges. 
The  only  data  needed  would  be  charges  for  each 
relevant  patient  group  (Medicare,  Medicaid,  indi¬ 
gent  care  programs  other  than  Medicaid,  and 
uncompensated  care)  along  with  total  patient  care 
charges.15  Charges  for  low-income  Medicare 
patients  would  be  estimated  by  multiplying  each 
hospital’s  total  Medicare  charges  by  its  ratio  of  SSI 
patient  days  to  total  Medicare  days.  This  approach 
would  yield  a  reasonably  accurate  estimate  of  the 
proportion  of  costs  devoted  to  treating  low-income 
patients  in  each  hospital. 

HCFA  would  need  to  develop  uniform  defini¬ 
tions  and  reporting  instructions  to  govern  hospitals’ 
reporting  of  charge  data;  information  from  a  sam¬ 
ple  of  hospitals  would  need  to  be  audited.  However, 
since  hospitals  would  not  be  required  to  report 
charity  care  and  bad  debt  charges  separately,  this 
would  not  impose  too  great  a  burden.  It  would  be 
important  to  ensure  that  inappropriate  items,  like 
contractual  or  courtesy  discounts,  are  not  counted 
as  uncompensated  care.  Similarly,  charges  reported 
in  duplicate  categories  (primarily  among  Medicaid, 
other  indigent  care  programs,  and  uncompensated 
care)  must  be  avoided. 

Data  initially  would  be  needed  from  all  PPS  hos¬ 
pitals  to  evaluate  the  payment  formula.  The  formu¬ 
la  would  probably  have  to  be  recalibrated  at  some 
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point.  However,  requiring  ongoing  reports  only 
from  hospitals  that  expected  to  receive  a  DSH  pay¬ 
ment  would  minimize  the  resources  hospitals  and 
HCFA  would  devote  to  data  development. 

Another  issue  concerns  hospitals  that  cannot 
aggregate  charges  accurately  by  payer  group.  Stan¬ 
dard  accounting  procedure  calls  for  assigning . 
charges  to  whatever  principal  payment  source  the 
patient  identifies  on  admission.  But  that  source 
often  changes,  and  not  all  data  systems  can  reas¬ 
sign  charges  accordingly.  This  problem  could  be 
solved  in  two  ways.  First,  HCFA  could  require  hos¬ 
pitals  to  develop  the  necessary  data  system  capabil¬ 
ity  if  they  want  to  receive  a  DSH  payment.  Alterna¬ 
tively,  HCFA  could  choose  to  accept  the  hospital's 
best  estimates.  Hospitals’  estimates  may  work  rea¬ 
sonably  well  under  the  proposed  approach,  since 
the  majority  of  payer  assignment  problems  involve 
changes  among  low-income  groups.  The  most  com¬ 
mon  problem  occurs  when  uninsured  patients  are 
initially  categorized  as  charity  care  but  later  are 
determined  eligible  for  Medicaid. 

It  would  be  important  for  hospitals  to  capture 
charges  for  Medicare  and  Medicaid  managed  care 
patients,  which  means  they  must  be  informed  of 
these  patients’  sponsorship  at  the  time  of  admis¬ 
sion.  Hospitals  already  need  to  identify  Medicaid 
managed  care  patients  to  avoid  being  shortchanged 
on  their  DSH  payments.  Under  ProPAC’s  approach, 
this  requirement  would  be  extended  to  Medicare 
managed  care  enrollees.  The  Commission  does  not 
believe  it  would  be  appropriate  to  rely  on  patients 
to  repoit  their  own  coverage  status;  the  health  plan 
must  provide  the  information  necessary  for  the  hos¬ 
pital  to  count  these  patients.  A  relatively  simple 
way  for  health  plans  to  do  this  is  to  include  a  spon¬ 
sorship  code  in  each  patient’s  insurance  identifica¬ 
tion  number. 

The,  Commission  would  be  glad  to  work  with 
HCFA  in  planning  for  the  data  collection  initiative 
needed  to  support  reform  of  the  disproportionate 
share  adjustment. 

Payments  for  Risk  Plan  Patients 

The  teaching  and  disproportionate  share  pay¬ 
ment  policies  described  in  the  preceding  sections 
currently  apply  only  to  the  Medicare  fee-for-ser- 
vice  program.  However,  oyer  four  million  Medicare 
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beneficiaries  are  enrolled  in  risk  plans — more  than 
10  percent  of  the  total  Medicare  population.  When 
risk  plan  enrollees  are  treated  in  the  hospital,  the 
payment  is  determined  by  the  arrangement  between 
the  hospital  and  the  beneficiary’s  plan.  This  pay¬ 
ment  generally  is  unrelated  to  the  PPS  rate  the  hos¬ 
pital  would  receive  from  Medicare  under  the  fee- 
for-service  program. 

The  ability  of  the  plan  and  the  hospital  to  negoti¬ 
ate  a  competitive  payment  for  patient  care  is,  in 
fact,  one  of  the  linchpins  of  managed  care.  It 
enables  the  plan  to  put  pressure  on  providers  to 
control  the  costs  of  patient  care.  However,  this  pro¬ 
cess  makes  it  unlikely  that  plans’  payments  to  hos¬ 
pitals  will  include  those  components  of  Medicare 
fee-for-service  payments  that  support  the  higher 
costs  certain  hospitals  face  or  the  special  missions 
they  serve.  While  these  payments  are  explicit  parts 
of  the  fee-for-service  program,  there  is  no  mecha¬ 
nism  for  ensuring  that  the  policy  goals  they  repre¬ 
sent  are  supported  in  the  Medicare  risk  program. 

•  i 

Although  Medicare  risk  plans  may  pay  higher 
prices  to  certain  hospitals  to  reflect  their  perceived 
quality  or  attractiveness  to  current  or  potential 
enrollees,  these  additional  amounts  do  not  explicit¬ 
ly  correspond  to  IME  or  DSH  payments  under  PPS. 
Moreover,  because  Medicare  risk  plan  patients  gen¬ 
erally  are  not  included  in  the  count  of  Medicare 
patients  for  purposes  of  determining  direct  GME 
payments,  hospitals  receive  less  support  for  those 
costs  than  if  all  of  their  Medicare  patients  were  in 
the  fee-for-service  program. 

Recommendation  12:  Making  Teaching  and  Dis¬ 
proportionate  Share  Payments  to  Facilities  That 
Treat  Medicare  Risk  Plan  Enrollees 

Facilities  that  receive  explicit  direct  GME, 
IME,  or  DSH  payments  for  their  Medicare 
fee-for-service  patients  should  also  receive 
additional  payments  for  their  Medicare  risk 
plan  patients.  Mechanisms  should  be  devel¬ 
oped  to  distribute  these  payments  in  a  way 
that  reflects  the  policy  goals  of  the  Medi¬ 
care  program. 

* 

Medicare’s  special  payments  to  teaching  and 
disproportionate  share  hospitals  increase  with  the 
number  of  fee-for-service  discharges  at  each  facil¬ 
ity.  The  Commission  is  concerned  that  there  are 
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no  corresponding  mechanisms  to  distribute  these 
special  payments  to  facilities  for  their  Medicare 
risk  plan  patients.  Consequently,  as  risk  plan 
enrollment  grows,  explicit  support  for  teaching 
and  disproportionate  share  hospitals  is  eroding.  It 
may  therefore  become  increasingly  difficult  for 
them  to  carry  on  their  teaching  activities  and  other 
special  missions.  Since  Medicare’s  explicit  pay¬ 
ments  to  these  facilities  help  support  its  policy 
goals,  these  payments  should  also  be  made  for 
patients  who  are  enrolled  in  a  risk  plan. 

In  addition,  current  payment  policy  puts  teaching 
hospitals  at  a  disadvantage  when  they  compete  for 
patients  in  the  Medicare  risk  program.  Risk  plans  may 
be  unwilling  to  pay  the  extra  costs  these  hospitals 
incur.  Establishing  separate  mechanisms  to  support 
their  activities  would  enable  teaching  hospitals  to 
compete  with  others  on  the  basis  of  patient  care  costs 
and  quality,  while  subjecting  them  to  the  same  market 
pressures  to  improve  their  quality  and  efficiency. 

Several  approaches  could  be  taken  to  develop 
these  mechanisms,  depending  on  how  Medicare’s 
teaching  and  disproportionate  share  payment  poli¬ 
cies  are  changed.  Hospitals  could,  for  example, 
submit  billing  information  for  their  risk  plan 
patients  so  that  HCFA  could  compute  the  teaching 
and  DSH  payments  it  would  have  made  had  those 
patients  been  in  the  fee-for-service  program.  As 
described  earlier,  facilities  would  need  to  be  able  to 
identify  their  Medicare  risk  plan  patients  for  HCFA 
to  determine  the  payment  amount  they  should 
receive. 

PAYMENTS  TO  PPS-EXCLUDED 
HOSPITALS  AND  DISTINCT-PART 
UNITS 

When  PPS  was  established,  it  was  clear  that 
prospective  payment  based  on  DRGs  could  not  be 
applied  universally,  so  certain  providers  were 
excluded.  Five  types  of  specialty  hospitals  (rehabil¬ 
itation,  psychiatric,  long-term  care,  children’s,  and 
cancer)  and  two  types  of  distinct-part  units  in  gen¬ 
eral  hospitals  (rehabilitation  and  psychiatric)  are 
exempt  from  PPS.  They  are  excluded  primarily 
because  DRGs  fail  to  predict  their  resource  costs 
accurately. 

PPS-excluded  providers  are  subject  to  the  pay¬ 
ment  limitations  and  incentives  established  in  the 


Tax  Equity  and  Fiscal  Responsibility  Act  of  1982 
(TEFRA).  Payments  for  inpatient  operating  costs 
are  based  on  each  provider’s  current  Medicare- 
allowable  inpatient  operating  costs  per  discharge  or 
a  target  amount.  The  target  amount  equals  the 
provider’s  allowable  costs  per  discharge  in  a  base 
year,  trended  to  the  current  year  by  an  annual 
update  factor.  Medicare’s  share  of  allowable  capital 
costs  is  paid  in  its  entirety. 

Under  TEFRA,  a  facility  with  Medicare-allow¬ 
able  inpatient  operating  costs  below  its  ceiling  (its 
target  amount  times  the  number  of  Medicare  dis¬ 
charges)  receives  its  costs*  plus  an  incentive  pay¬ 
ment.  This  equals  either  50  percent  of  the  differ¬ 
ence  between  its  costs  and  its  ceiling  or  5  percent 
of  the  ceiling,  whichever  is  less.  A  facility  with 
inpatient  operating  costs  above  its  ceiling  receives 
the  ceiling  plus  50  percent  of  the  difference 
between  the  ceiling  and  its  costs.  Total  payments, 
however,  may  not  exceed  1 10  percent  of  the  ceil¬ 
ing. 

New  providers  are  exempt  from  the  payment 
limits  for  up  to  their  first  three  years  of  operation. 
During  this  time,  payments  are  based  on  reasonable 
costs.  The  second  full  cost  reporting  period  for  new 
providers  becomes  the  base  year  for  establishing 
their  target  amount.  In  any  given  year,  a  facility 
may  receive  an  additional  amount,  known  as  an 
exceptions  payment,  under  certain  circumstances  if 
its  costs  are  above  its  target  amount. 

Although  the  Congress  legislates  the  update  to 
the  TEFRA.  target  amounts,  the  Secretary  and 
ProPAC  are  required  to  recommend  an  update  fac¬ 
tor  each  year.  The  Commission’s  update  recom¬ 
mendation  for  fiscal  year  1998  is  presented  below. 
In  addition,  ProPAC  recommends  that  the  Congress 
consider  modifying  the  TEFRA  payment  system 
and  discusses  several  options.  This  stems  from  the 
Commission’s  ongoing  concern  about  the  unintend¬ 
ed  long-run  effects  of  current  policy,  particularly 
the  disparity  in  financial  performance  among 
providers. 

Update  to  the  TEFRA  Target  Amounts 

Updates  to  the  target  amounts  in  fiscal  years 
1994  through  1997  were  based  on  a  complex  for¬ 
mula.  Under  this  formula,  each  facility’s  update 
was  determined  by  comparing  its  current  costs  to 
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its  1990  target  amount.  This  policy  was  intended  to 
reduce  the  large  gaps  between  costs  and  target 
amounts  experienced  by  some  facilities.  The 
updates  ranged  from  the  projected  increase  in  the 
PPS-excluded  facility  market  basket  index  to  the 
market  basket  increase  minus  1.0  percentage 
points.  For  fiscal  years  1998  and  beyond,  the 
update  for  all  facilities  is  currently  set  at  the  fore¬ 
casted  market  basket  increase. 

Recommendation  13:  Updating  the  Target 
Amounts  for  PPS-Excluded  Hospitals  and 
Distinct-Part  Units 

ProPAC’s  update  framework  indicates  that 
a  2.0  percent  average  increase  in  the 
TEFRA  target  amounts  is  appropriate  for 
fiscal  year  1998.  This  average  reflects  infla¬ 
tion  in  the  prices  of  hospital  inputs  and  the 
Commission’s  judgment  about  the  cost- 
increasing  effects  of  scientific  and  techno¬ 
logical  advances. 

The  Commission’s  recommendation  is  deter¬ 
mined  primarily  by  the  projected  increase  in  the 
PPS-excluded  market  basket  index  (see  Table  1-3). 
The  market  basket  measures  inflation  in  the  prices 
of  inputs  used  by  these  facilities  in  treating  Medi¬ 
care  patients.  HCFA’s  current  market  basket 
increase  forecast  for  fiscal  year  1998  is  2.8  percent. 
The  Commission  believes,  however,  that  HCFA’s 
market  basket  as  constructed  does  not  adequately 
recognize  the  unique  characteristics  of  the  hospital 
labor  market.  The  major  reason  is  that  the  labor 
component  of  HCFA’s  market  basket  gives  too  little 
weight  to  expected  wage  growth  in  the  hospital 
industry.  Therefore,  as  with  the  PPS  operating 


37 

update,  the  Commission  has  constructed  its  own 
version  of  the  market  basket  for  PPS-excluded 
facilities.  Its  recommendation  thus  includes  a  nega¬ 
tive  adjustment  of  0.1  percentage  points  to  account 
for  the  difference  between  the  forecasts  for  HCFA’s 
and  ProPAC’s  market  baskets. 

ProPAC  believes  the  update  should  be  corrected  for 
substantial  prior  market  basket  forecast  errors. 
Because  projections  necessarily  rely  on  available  data, 
they  cannot  accurately  anticipate  all  future  economic 
conditions  that  may  affect  input  prices.  Updates  based 
on  market  basket  forecasts,  therefore,  may  result  in 
overpayments  or  underpayments  to  PPS-excluded 
facilities.  These  should  not  be  carried  forward  to  sub¬ 
sequent  payment  years.  The  market  basket  projection 
used  to  update  TEFRA  target  amounts  in  fiscal  year 
1996  was  3.4  percent.  The  actual  market  basket 
increase,  however,  was  only  2.7  percent.  Therefore, 
the  Commission’s  update  framework  includes  a  nega¬ 
tive  adjustment  of  0.7  percentage  points  for  the  fiscal 
year  19%  market  basket  forecast  error. 

The  update  also  includes  an  allowance  for  scien¬ 
tific  and  technological  advances  for  PPS-excluded 
hospitals  and  distinct  part  units.  It  is  intended  to 
encourage  providers  to  adopt  quality-enhancing 
technologies,  even  when  they  increase  costs.  The 
level  of  this  allowance  reflects  the  Commission’s 
judgment  about  the  expected  growth  in  costs  due  to 
scientific  and  technological  advances  used  to  pro¬ 
vide  inpatient  services  to  Medicare  beneficiaries. 

To  reach  an  informed  judgment  on  the  appropri¬ 
ate  allowance,  ProPAC  reviewed  prior  allowances 
and  generally  assessed  changes  in  the  use  and  cost 
of  technologies  expected  for  fiscal  year  1998.  On 


Table  1-3.  Update  Framework  for  PPS-Excluded  Hospitals,  Fiscal  Year  1998 
(In  Percent) 


Components  of  the  update 

Fiscal  year  1998  HCFA  PPS-excluded  market  basket  forecast* . 2.8% 

Adjustment  for  difference  between  HCFA  and  ProPAC  market  baskets* .  -0.1 

Correction  for  fiscal  year  1996  forecast  error  .  .  -0.7 

Allowance  for  scientific  and  technological  advances  . 0.0 

Total  PPS-exduded  update  . . . . 2.0 

*  The  market  basket  forecast  was  supplied  by  the  Heath  Care  Financing  Administration.  Office  of  the  Actuary.  December  1996.  This 
forecast  is  subject  to  change  as  more  current  data  become  available. 
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the  basis  of  this  review,  the  Commission  concluded 
that  the  diffusion  of  new  technologies  will  not  sub¬ 
stantially  increase  Medicare  costs  in  PPS-excluded 
facilities  during  fiscal  year  1998. 

Unlike  the  Commission’s  update  frameworks  for 
PPS  hospitals,  the  formula  for  excluded  facilities 
does  not  include  a  productivity  adjustment.  The 
adjustment  to  the  PPS  updates  is  based  on  the  prin¬ 
ciple  that  Medicare  should  share  in  the  savings 
generated  by  productivity  improvements.  The  pro¬ 
gram  automatically  shares  in  the  savings  under 
TEFRA,  though,  because  part  of  any  increase  in 
efficiency  is  factored  into  reduced  payments.  A  fur¬ 
ther  reduction  for  productivity  gains  thus  would  not 
be  appropriate. 

Changes  to  the  TEFRA  Payment  System 

The  Congress  initially  excluded  specialty  hospi¬ 
tals  and  units  from  PPS  temporarily,  with  the 
understanding  that  prospective  payment  for  these 
providers  would  be  implemented  at  a  later  date. 
They  have  remained  under  the  TEFRA  payment 
system  for  much  longer  than  anticipated,  however. 
This  is  because  the  patient  classification  systems 
necessary  for  prospective  payment  have  not  yet 
been  developed.  Consequently,  several  flaws  inher¬ 
ent  in  the  TEFRA  payment  system  that  would  have 
had  little  significance  in  the  short  run  have  led  to 
undesirable  effects  over  time.  Of  major  concern  are 
the  substantial  payment  disparities  across 
providers. 

The  use  of  facility-specific  historical  costs  to  set 
the  target  amounts  systematically  rewards  certain 
facilities  and  penalizes  others.  Providers  that  had 
relatively  high  costs  per  case  in  the  base  year  may 
have  a  greater  opportunity  to  keep  their  costs 
below  their  target  amounts.  To  the  extent  they  suc¬ 
ceed,  they  benefit  by  receiving  incentive  pay¬ 
ments.  By  contrast,  providers  that  were  more  effi¬ 
cient  in  their  base  year,  as  reflected  in  relatively 
low  costs  per  case,  are  penalized  by  having  a  low 
target  amount.  They  are  less  likely  to  receive 
incentive  payments  because  their  ability  to  keep 
costs  below  that  target  is  doubtful.  The  TEFRA 
system  is  also  problematic  because  the  update 
mechanism  does  not  account  for  changes  in  case 
mix  or  treatment  patterns.  Although  the  exceptions 
process  provides  additional  payments  under  cer¬ 
tain  circumstances,  these  are  made  retrospectively 


and  may  not  fully  compensate  for  the  higher  costs 
associated  with  a  more  complex  case  mix. 

Providers  that  have  been  subject  to  TEFRA 
longer  thus  may  be  disadvantaged  relative  to  new 
ones  entering  the  market.  This  is  especially  likely 
because  newly  certified  hospitals  and  units  are 
exempt  from  the  TEFRA  limits  for  their  first  two 
full  cost  reporting  years.  Moreover,  they  have 
incentives  to  inflate  their  initial  costs.  To  the 
extent  that  new  providers  do  this — thereby  estab¬ 
lishing  high  target  amounts — they  have  an  addi-. 
tional  advantage  compared  with  older  ones.  More¬ 
over,  if  patient  volume  increases  in  subsequent 
years  (as  frequently  occurs  for  new  facilities), 
fixed  costs  are  spread  over  a  larger  patient  base, 
keeping  costs  per  discharge  below  the  facility’s 
target  amount. 

In  fact,  the  financial  performance  of  new  facili¬ 
ties  is  very  different  from  that  of  older  ones.  Hospi¬ 
tals  and  units  that  were  first  subject  to  TEFRA  lim¬ 
its  after  fiscal  year  1989  had  higher  costs, 
payments,  and  payment  to  cost  ratios  than  those 
entering  the  TEFRA  system  before  then.  In  addi¬ 
tion,  aggregate  payment  to  cost  ratios  for  all  facility 
types  steadily  improved  from  1990  to  1994,  except 
for  children’s  and  cancer  hospitals.  This  is  primari¬ 
ly  due  to  the  influx  of  new  entrants  with  higher 
costs  and  payments. 

Recommendation  14:  Modifying  the  TEFRA 
Payment  System 

The  Congress  should  consider  modifying 
the  TEFRA  payment  system  to  correct  for 
the  payment  disparity  between  new  and  old 
providers. 

Several  methods  to  correct  for  the  payment  dis¬ 
parity  between  new  and  old  providers  have  been 
considered  in  the  past.  Each  one  has  strengths  and 
weaknesses  and  may  raise  additional  equity  issues 
if  implemented. 

Rebasing  may  be  appropriate,  given  that  older 
facilities  are  at  a  competitive  disadvantage  under 
TEFRA.  To  rebase,  the  target  amount  for  each  facil¬ 
ity  would  be  calculated  with  more  recent  cost  report 
data  or,  perhaps,  as  the  average  of  multiple  years. 
This  would  account  for  differential  changes  in 
patient  complexity,  treatment  patterns,  or  input 
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prices  across  facilities.  Rebasing  would,  however, 
penalize  hospitals  that  had  constrained  their  costs 
by  paying  them  less.  At  the  same  time,  facilities  that 
had  not  become  more  efficient  would  be  rewarded 
with  higher  target  amounts.  Older  facilities  could 
still  be  at  a  competitive  disadvantage  because  their 
recent  costs  would  reflect  past  spending  patterns 
that  were  constrained  by  the  annual  updates. 

Floor  and  ceiling  limits  applied  to  individual  tar¬ 
get  amounts  would  narrow  the  payment  gap  by 
bringing  hospitals  at  either  end  of  the  range  closer 
to  the  mean.  These  limits  could  be  based  on  an 
average  target  amount  for  each  facility  type  or  sub¬ 
sets  of  providers  grouped  by  facility  age  or  patient 
mix,  for  example.  But  determining  the  appropriate 
floor  and  ceiling  amounts  would  be  difficult.  With¬ 
out  adequate  case-mix  measures,  hospitals  that 
incur  higher  costs  because  they  treat  sicker  patients 
could  be  disadvantaged. 

A  dollar  amount  cap  on  incentive  payments  to 
any  facility  could  curb  payments  to  new  facilities 
and  control  the  growth  in  Medicare  spending  on 
these  providers  overall.  Under  current  policy,  per 
case  incentive  payments  to  providers  with  costs 
below  their  target  are  limited.  Incentive  amounts 
become  larger,  however,  as  patient  volume  increas¬ 
es.  Additional  information  on  the  relationship 
between  costs  and  targets  across  providers  would 
be  needed  to  determine  the  appropriate  threshold. 

Another  option  would  be  to  have  differential 
updates  to  recognize  that  all  hospitals  and  units  do 
not  face  identical  cost  increases.  The  update  to  the 
TEFRA  target  amounts  for  fiscal  year  1997  is  facility- 
specific.  The  update  for  fiscal  year  1998  and  beyond, 
however,  is  a  single  national  percentage.  The  update 
process  may  be  an  appropriate  way  to  recognize  that 
changes  in  medical  practice  patterns  are  not  likely  to 
be  uniform  across  different  provider  groups. 

PAYMENTS  FOR  HOSPITAL 
OUTPATIENT  SERVICES 

Medicare  beneficiaries  receive  services  in  a  vari¬ 
ety  of  ambulatory  facilities,  including  hospital  out¬ 
patient  facilities,  ambulatory  surgical  centers,  free¬ 
standing  kidney  dialysis  centers,  comprehensive 
outpatient  rehabilitation  facilities,  and  rural  health 
clinics.  Medicare  expenditures  for  these  services 
have  been  growing  rapidly.  Since  fiscal  year  1983, 
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payments  for  ambulatory  services  (excluding  those 
for  physician  services)  have  risen  an  average  of  14 
percent  annually,  reaching  $16.3  billion  in  1995. 
HCFA  estimates  that  about  70  percent  of  these  pay¬ 
ments  were  made  to  hospitals  for  services  provided 
in  outpatient  departments. 

Payment  for  hospital  outpatient  services  is 
extremely  fragmented.  While  some  services  are 
paid  using  prospective  rates,  most  are  paid  on  the 
basis  of  costs  or  charges,  or  a  blend  of  costs  or 
charges  and  prospective  rates.  When  payments  are 
based  on  costs  or  charges,  there  is  little  financial 
incentive  to  provide  care  in  the  most  efficient  fash¬ 
ion,  since  lower  costs  or  charges  result  in  corre¬ 
spondingly  lower  payments.  In  addition,  the  multi¬ 
ple  payment  methods  across  services  create 
conflicting  financial  incentives  and  undermine  the 
effectiveness  of  any  one  set  of  incentives.  At  the 
same  time,  the  existence  of  multiple  ambulatory 
settings  complicates  the  issue  of  outpatient  pay¬ 
ment  reform.  Medicare’s  payment  for  a  given  ser¬ 
vice  can  vary  substantially  across  these  different 
providers.  This  may  result  in  various  payment 
amounts  for  the  same  service  depending  on  where 
it  was  provided,  and  also  may  inappropriately 
affect  the  choice  of  treatment  site. 

j.  * 

Two  additional  problems  arise  with  respect  to  Medi¬ 
care’s  payment  for  hospital  outpatient  services.  First, 
unlike  in  other  settings  where  beneficiary  cost  sharing 
is  20  percent  of  the  total  payment,  beneficiary  liability 
for  services  provided  in  the  hospital 
outpatient  department  is  set  at  20  percent  of  charges. 
Because  charges  are  much  higher  than  payments,  ben¬ 
eficiaries  using  hospital  outpatient  services  are  respon¬ 
sible  for  significantly  more  than  20  percent  of  the  total 
payment.  For  certain  surgical,  radiological,  and  diag¬ 
nostic  procedures,  beneficiaries,  on  average,  are  liable 
for  more  than  half  of  all  payments.  These  copayment 
requirements  are  considerably  higher  than  if  the  same 
services  were  provided  in  other  ambulatory  settings. 
Even  across  hospitals,  beneficiary  liability  for  the  same 
service  differs,  because  charges  vary  widely. 

Second,  a  flaw  in  Medicare’s  payment  method 
for  most  hospital  outpatient  surgeries,  radiology 
procedures,  and  selected  diagnostic  services  sys¬ 
tematically  pays  hospitals  more  than  the  Congress 
intended.  Medicare’s  share  of  payment  for  these 
services  is  supposed  to  be  the  total  amount  minus 
the  beneficiary  copayment.  For  facilities  paid  a 
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blend  of  costs  or  charges  and  prospective  rates, 
however,  program  payments  are  not  reduced  by  the 
entire  copayment,  because  the  payment  formula 
written  in  statute  was  incorrectly  specified. 

Recommendation  15:  Prospective  Payment 
System  for  Hospital  Outpatient  Services 

The  Secretary  should  implement  a  prospec¬ 
tive  payment  system  for  hospital  outpatient 
services  as  soon  as  possible.  Such  a  system 
should  incorporate  methods  for  controlling 
the  volume  of  services. 

The  Commission  has  long  believed  that  Medicare 
should  pay  adequate  rates  for  efficiently  provided 
care.  To  this  end,  ProPAC  supports  the  use  of 
prospectively  determined  rates  for  hospital  outpa¬ 
tient  services.  Prospective  payment  rewards  efficient 
low-cost  providers  and  penalizes  inefficient  ones. 

ProPAC  recognizes  that  prospective  rates  alone 
cannot  curb  the  rise  in  expenditures  for  ambulatory 
care.  If  the  unit  of  payment  is  the  service,  then 
providers  can  increase  revenues  by  delivering 
more  services.  Thus,  to  contain  growth  in  spending 
and  encourage  use  of  an  appropriate  mix  of  ser¬ 
vices  and  settings,  payment  reform  must  include 
some  mechanism  to  control  volume,  such  as 
expenditure  targets.  Such  an  approach  would 
reduce  the  payment  rates  for  all  services  if  total 
spending  exceeded  some  predetermined  amount. 

Because  beneficiaries  can  receive  services  in  an 
array  of  ambulatory  settings,  the  payment  methods 
and  amounts  should  be  comparable  across  the  vari¬ 
ous  types  of  providers.  In  the  absence  of  justifiable 
differences  in  the  cost  of  furnishing  services,  Medi¬ 
care’s  policy  of  paying  different  amounts  for  simi¬ 
lar  services  inappropriately  favors  some  providers 
over  others.  For  this  reason,  the  ultimate  goal  of 
payment  reform  should  be  to  create  a  payment  sys¬ 
tem  that  is  consistent  across  all  ambulatory  facili¬ 
ties. 

Recommendation  16:  Reducing  Beneficiary 
Liability  for  Hospital  Outpatient  Services 

Beneficiary  liability  for  hospital  outpatient 
services  should  be  reduced  from  20  percent 
of  charges  to  20  percent  of  the  allowed  pay¬ 
ment,  as  it  is  for  other  services.  Further, 


the  Congress  should  correct  the  blended 
payment  formula.  This  would  help  offset 
the  increase  in  Medicare  outlays  resulting 
from  a  reduction  in  beneficiary  liability. 

Differences  in  cost  sharing  across  ambulatory 
settings  penalize  beneficiaries  who  receive  care  in 
hospital  outpatient  departments.  Moreover,  this 
penalty  increases  as  hospital  charges  rise.  The  bur¬ 
den  of  coinsurance  is  mitigated  for  many  beneficia¬ 
ries  because  they  have  supplemental  insurance  poli¬ 
cies  or  are  eligible  for  Medicaid  benefits  that  cover 
most  copayments.  About  1 1  percent  of  Medicare 
beneficiaries,  however,  lack  such  coverage.  Those 
who  have  private  policies  indirectly  carry  the  grow¬ 
ing  burden  of  cost  sharing  through  rising  insurance 
premiums. 

ProPAC  recognizes  there  are  some  obstacles  to 
reducing  beneficiary  liability.  Basing  copayments 
on  Medicare-allowable  payments  could  substantial¬ 
ly  increase  program  spending.  Since  beneficiary 
liability  is  subtracted  from  the  total  payment  to 
determine  Medicare’s  contribution,  charge-based 
copayments  reduce  the  amount  for  which  the  pro¬ 
gram  is  responsible.  Setting  beneficiary  copay¬ 
ments  at  20  percent  of  the  payment  would  thus  sub¬ 
stantially  increase  Medicare  expenditures.  In 
addition,  copayments  would  have  to  be  based  on 
estimated  payments  until  a  prospective  system  was 
implemented.  This  could  be  done  in  several  ways. 
Copayments  could  equal  a  lower  percentage  of 
charges,  for  example.  Alternatively,  an  estimate  of 
each  hospital’s  payment  to  charge  ratio  could  be 
used  in  determining  the  coinsurance  amount  for 
each  service. 

The  problem  with  hospital  outpatient  cost  sharing 
is  exacerbated  because  the  blended  formula  used  to 
pay  some  hospitals  does  not  capture  the  full  amount 
of  the  beneficiary’s  copayment.  Since  Medicare’s 
share  of  the  total  payment  is  calculated  after  the 
beneficiary’s  share  is  determined,  the  flawed  formu¬ 
la  overstates  the  program’s  share  of  the  total  pay¬ 
ment.  This  results  in  payments  that  are  higher  than 
intended.  Further,  the  flaw  in  the  formula  provides 
an  incentive  to  raise  charges  for  these  services, 
thereby  increasing  beneficiary  liability  and  total 
payments  to  hospitals.  The  formula-driven  overpay¬ 
ment  should  be  corrected  immediately.  The  result¬ 
ing  savings  could  be  used  to  partially  offset  the 
costs  of  reducing  beneficiary  liability. 
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PAYMENTS  FOR  DIALYSIS  SERVICES 

The  1972  amendments  to  the  Social  Security 
Act  extended  Medicare  coverage  to  people  of  all 
ages  with  end-stage  renal  disease  (ESRD).  These 
beneficiaries  are  entitled  to  receive  all  Part  A  and 
Part  B  services,  including  chronic  dialysis  and 
kidney  transplantation.  The  program  covers 
about  93  percent  of  the  ESRD  population.  The 
number  of  beneficiaries  with  ESRD  grew  8.6 
percent  per  year,  on  average,  between  1986  and 
1994. 

Most  ESRD  patients  are  treated  with  hemodialy¬ 
sis  or  peritoneal  dialysis.  These  services  are  fur¬ 
nished  either  at  hospital-based  or  free-standing  dial¬ 
ysis  facilities,  or  at  home  under  provider 
supervision.  Facilities  receive  a  prospective  pay¬ 
ment,  called  the  “composite  rate,”  to  cover  the  bun¬ 
dle  of  services,  tests,  drugs,  and  supplies  routinely 
required  for  a  single  dialysis  treatment.  The  compos¬ 
ite  rate  for  hospital-based  providers  is  $126  per  treat¬ 
ment;  for  independent  facilities,  it  is  $122.  The  rates 
have  remained  essentially  the  same  since  1983, 
because  the  Medicare  statute  does  not  provide  for  an 
annual  update. 

The  Omnibus  Budget  Reconciliation  Act  of  1990 
requires  ProPAC  to  recommend  to  the  Congress  an 
annual  update  to  the  composite  rate.  To  develop 
this  recommendation,  the  Commission  assesses  the 
costs  of  providing  dialysis  and  how  they  are  likely 
to  change  in  the  coming  year.  This  assessment  is 
based  on  a  framework  similar  to  those  used  to 
derive  the  PPS  hospital  update  recommendations.  It 
includes  a  market  basket  index  to  reflect  input  price 
changes,  an  allowance  for  the  cost  of  scientific  and 
technological  advances,  and  a  target  for  productivi¬ 
ty  improvements.  In  addition,  the  Commission 
evaluates  evidence  regarding  the  quality  of  care 
provided  to  dialysis  patients. 

ProPAC  uses  data  from  dialysis  facility  cost 
reports  to  develop  the  market  basket  index,  track 
productivity  trends,  and  assess  the  adequacy  of  the 
composite  rates.  These  data  are  incomplete  for 
substantial  numbers  of  providers.  The  cost  and 
staffing  values  are  questionable  for  others.  The 
Commission,  therefore,  is  concerned  about  the 
reliability  of  these  data,  and  questions  whether 
reported  costs  represent  the  true  costs  of  providing 
dialysis. 


41 

Recommendation  17:  Improving  Dialysis 
Facility  Data 

HCFA  should  regularly  audit  a  representa¬ 
tive  sample  of  dialysis  facility  cost  reports 
to  ensure  that  it  has  accurate  data  to  assess 
the  adequacy  of  the  composite  rates.  Fur¬ 
ther,  it  should  systematically  track  quality 
indicators  for  these  providers. 

A  HCFA  audit  of  a  sample  of  1991  dialysis  facil¬ 
ity  cost  reports  found  that  reported  costs  were  over¬ 
stated.  Independent  facilities  had  Medicare  costs 
that  were  12.2  percent  lower  than  reported  costs, 
while  hospital-based  facilities  had  a  4.6  percent 
discrepancy.  More  current  data  are  likely  to  reflect 
actual  costs  more  accurately.  HCFA  has  employed 
a  number  of  mechanisms  to  improve  the  quality  of 
data,  including  a  new  cost  report  for  independent 
facilities  and  revised  cost  report  instructions.  At  the 
same  time,  the  National  Renal  Administrators 
Association  has  been  working  with  its  members  to 
help  ensure  that  cost  reports  are  filed  correctly. 
Without  another  HCFA  audit,  however.  Medicare 
does  not  have  an  accurate  measure  of  the  cost  of 
providing  dialysis  services.  Periodic  audits  are 
therefore  necessary. 

Because  Medicare  is  the  dominant  payer  for 
chronic  dialysis,  it  has  a  unique  responsibility  to 
monitor  the  quality  of  these  services.  HCFA 
plans  to  conduct  a  pilot  project  to  track  specific 
quality  indicators  systematically.  The  Commis¬ 
sion  supports  this  effort  and  urges  the  Secretary 
to  commit  sufficient  resources  to  ensure  timely 
completion  of  the  project  so  that  quality  mea¬ 
surement  can  be  fully  implemented  without 
delay. 

Recommendation  18:  Update  to  the  Composite 
Rate  for  Dialysis  Services 

For  fiscal  year  1998,  the  composite  rate 
for  dialysis  services  should  be  increased 
by  2.8  percent  to  ensure  that  beneficiaries 
receive  quality  care.  This  level  reflects  the 
projected  increase  in  the  market  basket 
index  for  dialysis  services,  and  the  Com¬ 
mission  ’s  judgment  about  the  likely 
effects  of  scientific  and  technological 
advances  and  productivity  gains  on  facili¬ 
ties’  costs. 
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The  market  basket  index  for  dialysis  facilities  is 
intended  to  measure  change  in  the  cost  of  producing 
a  dialysis  treatment  due  to  anticipated  changes  in  die 
prices  of  the  goods  and  services  that  dialysis 
providers  purchase.  It  is  constructed  by  defining  four 
input  categories — capital,  labor,  other  direct  costs, 
and  overhead — and  weighting  each  by  its  share  of 
total  expenses.  The  anticipated  price  change  for  each 
component  is  then  measured  by  the  projected  change 
in  prices  for  related  goods  or  services. 

Whereas  the  market  basket  measures  changes  in 
input  prices,  the  S&TA  and  productivity  improve¬ 
ment  adjustments  are  intended  to  account  for 
expected  changes  in  the  use  of  inputs.  In  general, 
the  productivity  adjustment  reflects  the  cost- 
decreasing  effects  of  using  inputs  more  efficiently, 
while  the  S&TA  allowance  reflects  the  cost- 
increasing  effects  of  the  adoption  or  diffusion  of 
relevant  new  technologies  that  enhance  quality. 

The  Commission’s  market  basket  forecast  indi¬ 
cates  that  prices  will  rise  2.8  percent  for  indepen¬ 
dent  and  hospital-based  facilities  between  fiscal 
years  1997  and  1998  (see  Table  1-4).  An  examina¬ 
tion  of  overall  developments  in  the  dialysis  indus¬ 
try  suggests  that  current  scientific  and  technologi¬ 
cal  advances  reflect  the  further  diffusion  of 
emerging  technologies,  rather  than  the  introduction 
of  significant  innovations.  ProPAC’s  fiscal  year 
1998  S&TA  allowance  is  thus  consistent  with 
allowances  from  recent  years  of  between  0.5  per¬ 
cent  and  1.0  percent.  Finally,  providers  should  be 
able  to  achieve  modest  productivity  gains  of  0.5 
percent  to  1.0  percent,  which  would  offset  the  costs 
related  to  S&TA.  (See  Appendix  A  for  more  infor¬ 
mation  on  the  background  analyses.) 


In  making  this  recommendation,  the  Commission 
also  considered  the  characteristics  of  the  dialysis 
industry  and  the  relationship  between  payments  and 
costs.  The  number  of  dialysis  providers  increased 
by  about  7  percent  annually  from  1988  to  1995.  The 
supply  of  independent  proprietary  facilities  grew  at 
10  percent  per  year.  These  providers  account  for 
about  63  percent  of  all  facilities  and  serve  the  same 
proportion  of  all  patients.  Financial  analysts  regard 
these  facilities  as  attractive  investments  because  the 
potential  for  future  profitability  is  high.  Increasing 
consolidation  is  occurring  within  the  industry, 
which  provides  opportunities  for  growth  in  market 
share,  greater  economies  of  scale,  and  expanding 
lines  of  business.  Although  Medicare  payment  to 
cost  ratios  are  declining,  payments  to  independent 
facilities  continue  to  exceed  reported  costs  (see 
Table  1-5). 

By  contrast.  Medicare  payment  to  cost  ratios  for 
hospital-based  facilities  are  considerably  lower. 
Substantially  higher  per  treatment  costs,  which  are 
partly  related  to  their  overhead  allocation  practices, 
may  be  responsible  for  this.  In  addition,  rural  facili¬ 
ties  and  those  that  provide  fewer  treatments  overall 
have  relatively  poor  financial  performance. 

Many  industry  experts  have  raised  concerns 
about  whether  facilities  can  continue  to  provide 
quality  dialysis  services  without  higher  pay¬ 
ments.  There  is  no  conclusive  evidence  indicating 
that  the  quality  of  care  has  actually  declined  or 
that  reimbursement  levels  are  related  to  out¬ 
comes.  Recent  studies  do  suggest,  however,  that 
almost  half  of  all  U.S.  hemodialysis  patients  are 
underdialyzed,  which  raises  the  risk  of  morbidity 
and  mortality.16  Other  studies  have  found  that 


Table  1-4.  Update  Framework  for  the  Dialysis  Composite  Rate,  Fiscal  Year  1998 
(In  Percent) 


Components  of  the  update 

Fiscal  year  1998  dialysis  market  basket  forecast* . . 2.8% 

Allowance  for  scientific  and  technological  advances  . . 0.5  to  1 .0 

Adjustment  for  productivity  . -1.0  to -0.5 

Total  dialysis  composite  rate  update . . . 2.8 

’  The  marks!  basket  was  developed  by  ProPAC.  The  forecast  was  supplied  by  the  Health  Care  Financing  Administration.  Office  of  the 
Actuary,  December  1996.  This  forecast  is  subject  to  change  as  more  current  data  become  available. 


Federal  Register  /  Vol.  62,  No.  105  /  Monday,  June  2,  1997  /  Proposed  Rules 


30081 


43 


Table  1-5.  Payment  to  Cost  Ratios  for  Hospital-Based  and  Independent  Dialysis 
Providers,  Fiscal  Years  1991-1995 


Type  of  Provider 

1991 

1992 

1993 

1994 

1995 

Hospital-based 

0.80 

0.78 

0.77 

0.77 

0.74 

Independent 

1.13 

1.12 

1.11 

1.04 

1.03 

Note:  Indudes  both  hemodialysis  and  peritoneal  dialysis  treatments. 

SOURCE:  ProPAC  analysis  of  unaudited  Medicare  Cost  Report  data  from  the  Health  Care  Financing  Administration. 


controlling  for  factors  such  as  age,  race,  sex,  and 
cause  of  renal  failure  does  not  fully  explain  the 
variation  in  mortality  rates  across  facilities.17 
Those  findings  suggest  that  treatment,  indepen¬ 
dent  of  patient  characteristics,  is  the  major  factor 
influencing  patient  outcomes. 

Given  these  quality  of  care  concerns,  ProPAC 
recommends  a  payment  increase  for  fiscal  year 


1998.  An  update  of  2.8  percent,  as  suggested  by  the 
Commission’s  framework,  would  allow  facilities  to 
make  quality  improvements,  such  as  lengthening 
dialysis  sessions.  Further,  the  Secretary  should 
closely  monitor  the  relationships  among  treatment 
patterns,  patient  outcomes,  and  facility  costs. 
Future  recommendations  to  increase  the  composite 
rate  will  depend  on  whether  the  Commission  finds 
that  higher  payments  raise  the  standard  of  care. 
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Notes  to  Chapter  1 


1.  The  PPS  inpatient  margin  is  the  difference 
between  the  PPS  operating  and  capital  pay¬ 
ments  the  hospital  receives  and  the  sum  of  its 
Medicare  inpatient  operating  and  capital  costs, 
taken  as  a  percentage  of  the  payments.  The 
total  margin  is  the  difference  between  the  hos¬ 
pital’s  total  revenues  and  its  total  expenses, 
taken  as  a  percentage  of  total  revenues. 

2.  Most  acute  care  hospitals  entered  PPS  at  the 
inception  of  their  first  Medicare  cost-reporting 
period  beginning  during  fiscal  year  1984. 
Since  hospitals’  reporting  periods  vary,  the 
data  for  a  given  PPS  year  actually  reflect  a 
range  of  12-month  reporting  periods  spanning 
almost  two  years.  Consequently,  PPS  costs, 
payments,  and  margins  for  1985,  for  example, 
overlap  calendar  years  1985  and  1986  about 
equally.  Likewise,  the  final  data  for  1995  will 
reflect  hospitals’  PPS  experience  during  1995 
and  19%. 

3.  The  consumer  price  index  for  urban  consumers, 
produced  by  the  Bureau  of  Labor  Statistics, 
measures  the  rate  of  increase  in  the  prices  of  a 
market  basket  of  goods  and  services  purchased 
by  consumers  living  in  urban  areas. 

4.  Prospective  Payment  Assessment  Commission, 
Hospital  Costs  and  Payments  by  Revenue 
Source:  The  Impact  of  Medicaid  Payment 
Increases  in  1992,  ProPAC  Intramural  Report  I- 
95-05,  October  1995. 

5.  Like  the  PPS  operating  payment  rates,  the  Fed¬ 
eral  capital  rates  are  based  on  a  national  pay¬ 
ment  amount  per  discharge,  adjusted  to  reflect 
factors  that  affect  capital  costs  across  areas  and 
types  of  hospitals.  The  payment  rate  for  each 
case  is  determined  by  multiplying  the  adjusted 
payment  amount  by  the  relative  weight  for  the 
DRG  to  which  the  patient  is  assigned.  The 
DRG  weights  are  the  same  as  those  used  for  the 
operating  payment  rates  under  PPS. 

6.  The  blend  factors  change  each  year;  in  fiscal 
year  1998,  the  blended  rate  will  consist  of  30 
percent  of  the  hospital-specific  rate  and  70  per¬ 
cent  of  the  Federal  capital  rate. 


7.  This  estimate  is  from  the  Congressional  Budget 
Office,  January  1997.  It  includes  both  Part  A 
and  Part  B  payments  for  the  direct  graduate 
medical  education  costs  of  residents’  training. 
The  estimate  excludes  direct  medical  education 
payments  for  nursing  and  allied  health  profes¬ 
sions  training  programs. 

8.  Primary  care  specialties  include  family  prac¬ 
tice,  general  internal  medicine,  and  pediatrics. 
Also  included  in  this  higher  payment  category 
are  residents  in  obstetrics  and  gynecology,  pre¬ 
ventive  medicine  and  public  health,  and  geri¬ 
atric  subspecialty  programs. 

9.  This  estimate  is  based  on  total  PPS  spending 
estimates  from  the  Congressional  Budget 
Office  and  ProPAC’s  payment  model. 

10.  From  1984  to  19%,  the  number  of  residents  in 
training  programs  increased  by  about  30  percent, 
according  to  data  reported  in  the  Journal  of  the 
American  Medical  Association.  A  large  portion 
of  this  increase,  however,  was  in  subspecialty 
residency  programs,  which  were  not  included  in 
the  residencv  count  reported  for  1984.  See 
JAMA  256(12):  1585-94,  September  26,  1986, 
and  JAMA  276(9);  739-48,  September  4,  19%. 

1 1.  Medicare  payments  for  direct  GME  costs  or 
IME  costs  are  provided  only  to  hospitals.  Hos¬ 
pitals  can  receive  direct  GME  payments  for  the 
time  residents  spend  training  in  non-hospital 
settings  but  only  if  the  hospital  pays  substan¬ 
tially  all  the  training  costs  for  those  residents. 

12.  American  Hospital  Association  Annual  Survey 
data  for  1994  were  used  to  determine  the  shares  of 
total  patient  care  costs  devoted  to  each  major  payer 
group.  These  shares  were  42.1  percent  for  Medi¬ 
care  and  13.6  percent  for  Medicaid.  The  share  of 
Medicare  costs  accounted  for  by  SSI  patients  was 
7.8  percent;  the  Medicare  SSI  share  of  total  patient 
care  costs  was  therefore  3.3  percent. 

13.  Payments  for  rural  hospitals  with  500  or  more 
beds,  of  which  there  are  very  few,  are  based  on 
the  same  formula  as  those  for  large  urban  hos¬ 
pitals. 
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14.  A  multivariate  analysis  of  hospital  cost  differ¬ 
ences  ProPAC  conducted  recently  indicated  that 
low-income  patient  load  generally  does  not 
increase  Medicare  costs  per  case.  At  the  patient 
level,  a  study  by  Arnold  Epstein,  Robert  Stem, 
and  Joel  Weissman  did  find  evidence  that,  in 
five  Massachusetts  hospitals,  inpatients  of  lower 
socioeconomic  status  had  longer  stays  and 
required  more  resources.  (“Do  the  Poor  Cost 
More?  A  Multihospital  Study  of  Patients’ 
Socioeconomic  Status  and  Use  of  Hospital 
Resources,”  The  New  England  Journal  of  Medi¬ 
cine  322(16):  1 122-28,  April  19,  1990.)  A  study 
by  Gerald  Kominski  and  Stephen  Long,  howev¬ 
er,  found  that  poor  hospital  patients  had  slightly 
lower  costs.  (“Do  Low-Income  Medicare 
Patients  Have  Costlier  Hospital  Stays?”  Journal 
of  Health  Economics,  in  press).  This  latter  study 
appears  to  offer  the  more  generalizable  finding 
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because  it  was  based  on  a  much  larger  national 
sample  of  patients,  and  it  also  focused  solely  on 
Medicare  patients. 

1 5.  The  charges  for  a  given  case  result  from  aggre¬ 
gating  the  hospital’s  posted  price  for  each  ser¬ 
vice  the  patient  receives  (room  and  board,  sur¬ 
gical  procedures,  radiology  exams,  laboratory 
procedures,  and  so  forth).  By  law,  the  same 
price  schedule  must  be  used  ‘for  all  patients, 
regardless  of  the  amount  of  payment  actually 
received  or  its  source. 

16.  Project  HOPE,  Quality  of  Dialysis  in  the  Unit¬ 
ed  States ,  ProPAC  Extramural  Technical  Report 
E-96-03,  June  19%. 

17.  Project  HOPE,  Quality  of  Dialysis  in  the  Unit¬ 
ed  States. 
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Chapter  2 

# 

Post-Acute  Care  Providers 


The  share  of  Medicare  expenditures  devoted  to 
post-acute  care  is  rising.  This  is  due  to  double-digit 
increases  in  spending  for  these  services  and  a  slow¬ 
down  in  acute  care  hospital  and  physician  payment 
growth.  As  a  result,  policy  makers  have  intensified 
efforts  to  change  the  cost-based  reimbursement 
methods  for  skilled  nursing  facilities  (SNFs),  home 
health  agencies,  rehabilitation  hospitals  and  units, 
long-term  care  hospitals,  and  other  providers  that 
furnish  post-acute  care. 

Any  one  type  of  post-acute  care  provider 
accounts  for  a  relatively  small  portion  of  total  pro¬ 
gram  dollars.  Collectively,  though,  their  share  of 
Part  A  expenditures  skyrocketed  from  8  percent  in 
1988  to  25  percent  in  1994  (see  Table  2-1).  The 
rate  of  increase  in  Medicare  spending  for  SNFs  and 
home  health  agencies  slowed  somewhat  in  fiscal 
years  1995  and  1996.  Nevertheless,  payments  to 
these  providers  are  growing  twice  as  fast  as  total 
Part  A  spending,  on  average. 

The  rapid  rise  in  post-acute  care  spending  is 
largely  due  to  growth  in  the  number  of  Medicare 
beneficiaries  receiving  post-acute  care  and  in  the 
volume  and  intensity  of  services  they  use.  In  tum, 
increased  utilization  reflects  the  combined  effects 
of  several  factors.  Acute  care  hospitals  have  short¬ 


ened  inpatient  lengths  of  stay  in  part  by  furnishing 
fewer  services  during  an  admission.  Many  services 
now  provided  in  ambulatory  and  post-acute  care 
settings  previously  were  furnished  in  acute  hospi¬ 
tals.  But  post-acute  care  use  has  climbed  also 
because  of  changing  practice  patterns  and  medical 
advances  that  have  expanded  the  range  of  patients 
and  conditions  treatable  in  these  sites. 

Relatively  generous  program  payment  and  cov¬ 
erage  policies  have  also  contributed  to  burgeoning 
post-acute  care  use.  Medicare  payment  methods 
vary  by  facility  type,  but  all  post-acute  providers 
are  paid  at  least  partially  on  the  basis  of  their  costs 
per  unit  of  service.  Cost-based  payment  systems 
create  few  incentives  to  improve  efficiency,  and 
fee-for-service  methods  lead  to  greater  utilization 
because  provider  revenues  rise  with  each  service. 
Although  Medicare’s  coverage  guidelines  for  ser¬ 
vices  provided  in  rehabilitation  and  skilled  nursing 
facilities  are  generally  well-defined,  those  for  home 
health  care  are  not.  As  a  result,  home  health  care  is 
used  in  an  expanding  range  of  circumstances. 

The  Prospective  Payment  Assessment  Commis¬ 
sion  (ProPAC)  believes  Medicare  should  replace 
cost-based  reimbursement  for  post-acute  care 
providers  with  fully  prospective  payment  systems. 


Table  2-1.  Distribution  of  Total  Medicare  Part  A  Program  and  Beneficiary  Payments  for 
Selected  Services,  Fiscal  Years  1988-1994 


Year 

Share  of  Part  A  Payments  (In  Percent) 

Total  Part  A 
Payments 
(In  Billions) 

PPS 

Hospital 

Skilled 

Nursing 

Home 

Health 

Rehabilitation 

Long-Term 

Care 

1988 

89.2% 

2.2% 

3.6% 

2.0% 

0.3% 

$59.1 

1989 

85.3 

5.5 

4.0 

2.1 

0.3 

65.3 

1990 

84.4 

4.8 

4.7 

2.6 

0.3 

72.3 

1991 

81.4 

4.8 

6.9 

2.9 

0  3 

81.4 

1992 

77.4 

6.3 

8.6 

3.4 

03 

92.0 

1993 

73.9 

7.7 

10.0 

3.6 

0.5 

102.9 

1994 

71.1 

8.8 

11.7 

3.4 

0.7 

114.1 

Note:  Percentages  do  not  add  to  100  because  shares  (or  hospices,  cancer  hospitals,  children's  hospitals,  and  psychiatric  facilities  are  not  shown. 


SOURCE:  ProPAC  analysis  using  Medicare  Cod  Reports  and  other  data  from  the  Health  Care  Financing  Administration. 
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A  unit  of  payment  larger  than  the  current  service 
unit  should  be  considered.  These  changes  would 
encourage  providers  to  become  more  efficient  and 
help  to  curb  rising  utilization.  A  necessary  compo¬ 
nent  of  prospective  payment  is  the  ability  to  effec¬ 
tively  measure  and  control  for  variations  in  case 
mix  that  account  for  cost  differences  across 
providers.  Payment  should  be  higher  for  patients 
with  greater  resource  needs  and  lower  for  those 
who  require  less  care.  These  recommendations, 
therefore,  emphasize  the  importance  of  developing 
and  implementing  patient  classification  systems. 
The  ability  to  compare  case  mix  across  sites  is  also 
helpful  in  analyzing  treatment  patterns  and  the 
costs  of  delivering  care. 

A  number  of  other  actions  should  be  taken  in  the 
near  term  to  control  post-acute  care  service  use  and 
slow  Medicare  spending  increases.  Individual  rec¬ 
ommendations  pertaining  to  skilled  nursing  facili¬ 
ties,  home  health  agencies,  rehabilitation  hospitals 
and  units,  and  long-term  care  hospitals  are  present¬ 
ed  separately.  The  relative  lack  of  distinction 
among  post-acute  care  providers  regarding  the 
types  of  patients  treated  and  the  mix  of  services 
furnished,  however,  complicates  efforts  to  constrain 
utilization  growth.  Ultimately,  therefore,  policies 
should  be  applied  consistently  across  post-acute 
provider  types.  In  addition,  the  Medicare  program 
should  test  whether  integrating  payments  for  acute 
and  post-acute  care  would  help  to  slow  spending 
and  ensure  that  beneficiaries  receive  the  appropri¬ 
ate  mix  of  services  in  the  appropriate  setting. 

SKILLED  NURSING  FACILITIES 

The  Medicare  SNF  benefit  provides  up  to  100 
days  of  post-acute  care  per  spell  of  illness.  To  be 
eligible.  Medicare  beneficiaries  must  have  complet¬ 
ed  a  minimum  three-day  hospital  stay  within  30 
days  of  the  SNF  admission  and  need  skilled  nurs¬ 
ing  or  rehabilitative  services  on  a  daily  basis.  Bene¬ 
ficiaries  pay  no  coinsurance  during  the  first  20  days 
of  care.  Beginning  on  the  twenty-first  day,  they  are 
responsible  for  daily  copayments  equal  to  one- 
eighth  of  the  Medicare  Part  A  deductible  ($95  a 
day  in  1997). 

For  payment  purposes.  Medicare  separates  SNF 
costs  into  routine,  capital,  and  ancillary  service  cat¬ 
egories.  Medicare  payments  for  routine  costs, 
which  include  room,  board,  and  nursing  services. 


are  based  on  facility-specific  costs,  subject  to  an 
input  price-adjusted  national  average  per  diem  cost 
limit.  Separate  limits  apply  to  hospital-based  and 
free-standing  facilities.  New  SNFs  are  exempt  from 
these  limits  for  up  to  their  first  four  years  of  opera¬ 
tion. 

Payments  for  capital  are  based  on  facility-specific 
costs.  Ancillary  services  (such  as  laboratory  tests, 
radiology  procedures,  and  physical,  occupational, 
and  speech  therapies)  furnished  by  the  SNF  or  by 
another  provider  under  arrangement  with  the  facility 
are  reflected  in  the  SNF’s  cost  report  and  are  also 
reimbursed  on  a  facility-specific  cost  basis  under 
Part  A.1  Occasionally,  a  SNF  does  not  supply  cer¬ 
tain  ancillary  services  and  does  not  have  an  arrange¬ 
ment  with  another  provider  to  do  so.  In  these  situa¬ 
tions,  an  external  provider  may  bill  Medicare 
directly  for  services  covered  under  Part  B. 

Medicare  payments  to  SNFs  increased,  on  aver¬ 
age,  28.8  percent  per  year  from  1992  to  1996  (see 
Table  2-2).  The  primary  reason  for  this  was  the  rise 
in  Medicare’s,  average  payments  per  day,  which 
jumped  from  $152  to  $286  over  this  period.  In  turn,- 
payments  per  day  are  heavily  influenced  by  spend¬ 
ing  for  ancillary  services;  Part  A  therapy  charges 
climbed  from  15  percent  of  total  Medicare  SNF 
charges  in  1990  to  31  percent  in  1994. 

Increases  in  both  the  number  of  beneficiaries 
receiving  SNF  services  and  the  number  of  Medi¬ 
care-covered  days  also  have  contributed  to  the  rise 
in  expenditures.  These  grew  by  10.7  percent  and 
9.8  percent,  respectively,  from  1992  to  19%,  in  part 
because  of  the  proliferation  of  Medicare-certified 
SNFs.  Since  1990,  almost  4,900  new  SNFs  have 
been  certified,  an  average  growth  rate  of  6.5  per¬ 
cent  per  year.  The  number  of  hospital-based  SNFs 
has  risen  more  rapidly  than  free-standing  facilities. 

Recommendation  19:  Prospective  Payment 
System  for  Skilled  Nursing  Facilities 

A  case-mix  adjusted  prospective  payment 
system  for  skilled  nursing  facilities  should 
be  implemented  as  soon  as  possible. 

Medicare’s  cost-based  payments  for  SNF  services 
should  be  replaced  with  an  all-inclusive  prospective 
payment  system  to  encourage  providers  to  control 
their  costs.  A  prospective  payment  for  each  SNF 


30086 


Federal  Register  /  Vol.  62,  No.  105  /  Monday,  June  2,  1997  /  Proposed  Rules 


51 


Table  2-2.  Medicare  Part  A  Skilled  Nursing  Facility  Payments  and  Use,  Fiscal  Years 
1992-1996 


Year 

Payments 
(In  Billions) 

People  Served 
(In  Thousands) 

Days 

(In  Millions) 

Payments 

Per  Day 

1992 

$4.2 

757 

27.5 

$152 

1993 

6.0 

878 

33.2 

181 

1994 

7.9 

1,028 

36.5 

217 

1995* 

10.0 

1,100 

38.6 

259 

1996* 

11.5 

1,135 

40.0 

286 

Average 

Annual 

Increase 

28.8% 

10.7% 

9.8% 

17.3% 

Note:  Payments  are  incurred  Part  A  expenditures,  rattier  than  outlays,  and  do  not  include  beneficiary  copayments.  Average  annual 
increases  may  not  match  year  values  due  to  rounding. 


*  Estimated. 


SOURCE:  Health  Care  Financing  Administration,  Office  of  the  Actuary. 


admission  would  create  incentives  for  facilities  to 
manage  the  provision  of  services  throughout  an 
entire  stay.  Unfortunately,  a  case-mix  system  that 
can  account  for  differences  in  resource  use  on  an 
admission  basis  has  not  yet  been  developed. 

The  Health  Care  Financing  Administration 
(HCFA)  is  conducting  a  demonstration  project  to 
test  a  case-mix  adjusted  per  diem  prospective  pay¬ 
ment  system.  Under  such  an  approach,  facilities 
would  have  incentives  to  control  the  cost  of  ser¬ 
vices  provided  during  a  day  of  care,  but  not  to  limit 
the  length  of  stay.  Nevertheless,  until  an  admission- 
based  case-mix  measurement  system  is  developed, 
an  all-inclusive  per  diem  payment  approach  would 
be  an  improvement  over  current  methods. 

The  Commission  recognizes  that  prospective 
payment  alone  cannot  fully  contain  spending 
growth  since  it  does  not  constrain  the  number  of 
patients  who  use  SNF  services.  In  addition,  per 
diem  prospective  rates  could  create  financial  incen¬ 
tives  for  providers  to  increase  revenues  by  length¬ 
ening  the  patient  stay.  Therefore,  the  Secretary 
should  consider  additional  ways  to  stem  the  rise  in 
SNF  expenditures. 

Recommendation  20:  Controlling  Payments  for 
Skilled  Nursing  Facility  Ancillary  Services 

Until  a  prospective  payment  system  is 
developed,  the  Secretary  should  take  steps 
to  control  SNF  expenditures  by  limiting 
payments  for  ancillary  services. 


The  rapid  growth  in  payments  for  SNF  ancillary 
services  must  be  curbed.  In  an  attempt  to  address 
this  problem,  HCFA  is  developing  salary  equiva¬ 
lency  guidelines  (that  is,  caps  on  salary  costs)  for 
occupational  and  speech  therapists,  similar  to  those 
already  in  place  for  physical  and  respiratory  thera¬ 
pists.  Such  guidelines  limit  the  costs  for  which 
SNFs  can  be  reimbursed  for  services  furnished 
under  arrangement  by  an  outside  provider.  Howev¬ 
er,  these  caps  will  not  control  service  volume  and 
will  not  affect  services  delivered  directly  by  SNFs 
or  by  other  providers  that  bill  Medicare  separately. 

Until  all-inclusive  prospective  payment  rates  are 
implemented,  HCFA  should  explore  other  ways  to 
constrain  payments  for  ancillary  services.  One 
method  is  to  apply  cost  limits.  Alternatively,  HCFA 
could  develop  prospective  payment  rates  for  each 
ancillary  service  based  on  national  or  regional 
costs,  the  resource-based  relative  value  scale  (used 
for  Medicare  physician  payment),  or  some  other 
standard. 

Recommendation  21:  Consolidated  Billing  for 
Skilled  Nursing  Facility  Services 

n 

The  Secretary  should  require  consolidated 
billing  for  all  services  furnished  to  benefi¬ 
ciaries  during  a  Part  A-covered  SNF  stay. 
Further,  SNFs  should  use  consistent,  proce¬ 
dure-level  codes  for  these  services. 

Most  ancillary  services  provided  to  SNF  patients 
eligible  for  Part  A  benefits  are  billed  to  Medicare 
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by  the  SNF  and  are  paid  under  Part  A.  However,  as 
mentioned  earlier,  some  ancillary  services  are 
billed  and  paid  for  under  Part  B.  In  the  latter 
instance,  patients  are  responsible  for  additional  out- 
of-pocket  costs  due  to  the  Part  B  copayment.  At  the 
same  time.  Medicare  cannot  determine  the  total 
costs  of  providing  SNF  services.  Further,  the  Com¬ 
mission  is  concerned  that,  because  facilities  can 
reduce  costs  by  shifting  the  provision  of  ancillary 
services  to  Part  B  providers,  any  effort  to  control 
expenditures  will  be  weakened. 

To  remedy  these  problems,  SNFs  should  bill 
for  all  services  provided  to  their  patients  during 
Part  A-covered  stays.  Any  proposal  for  such  con¬ 
solidated  billing  should  specifically  define  the 
ancillary  services  to  be  included.  Currently,  the 
dollar  amount  of  Part  B  services  provided  to  Part 
A-eligible  patients  in  SNFs  is  quite  small.  This 
change,  therefore,  would  have  an  insignificant 
effect  on  the  solvency-  of  the  Federal  Hospital 
Insurance  (Part  A)  Trust  Fund. 

Consistent  coding  is  another  step  toward  accu¬ 
rate  monitoring  of  the  costs  of  SNF  care.  Currently, 
facilities  are  not  required  to  use  any  particular  ser¬ 
vice  unit  definitions  when  billing  for  ancillary 
services.  Consequently,  service  use  cannot  be 
compared  across  patients  or  facilities.  Using  pro¬ 
cedure  codes  like  those  in  the  HCFA  Common 
Procedure  Coding  System  (HCPCS),  which  is 
used  to  define  physician  and  independent  therapist 
services,  for  all  ancillary  services  used  by  Part  A- 
eligible  SNF  patients  is  a  straightforward  solution 
to  this  problem. 

Recommendation  22:  Eliminating  the  Cost  Limit 
Exemption  for  New  Skilled  Nursing  Facilities 

The  exemption  from  Medicare’s  routine 
cost  limits  for  new  providers  should  be 
eliminated.  All  SNFs  should  be  subject  to 
these  limits. 

In  light  of  the  rapid  rise  in  the  number  of  SNFs 
and  corresponding  growth  in  payments,  the  Com¬ 
mission  believes  the  Medicare  program  no  longer 
should  finance  the  start-up  costs  of  new  facilities. 
Therefore,  the  routine  cost  limit  exemption  for  new 
providers  should  be  eliminated.  For  SNFs  currently 
operating  under  this  exemption,  the  Secretary  could 
impose  the  limits  immediately,  phase  them  in,  or 


eliminate  the  exemption  for  providers  opening  after 
a  specified  date. 

HOME  HEALTH  CARE  AGENCIES 

Medicare  pays  for  services  provided  to  beneficia¬ 
ries  in  their  homes  if  they  are  homebound  and  under 
the  care  of  a  physician  who  prescribes  intermittent 
skilled  nursing  services,  or  physical  or  speech  thera¬ 
py.2  Once  care  is  authorized,  beneficiaries  may 
receive  any  number  or  mix  of  these  qualifying  ser¬ 
vices  as  well  as  home  health  aide,  occupational 
therapy,  or  medical  social  services.  Physicians  must 
review  and  sign  the  care  plan  at  least  every  62  days. 
Beneficiaries  pay  no  coinsurance  or  deductibles  for 
home  health  visits.3 

Home  health  agencies  are  either  facility-based  or 
independent,.  free-standing  organizations.  Medicare 
pays  agencies  the  lower  of  their  costs  or  a  limit; 
there  are  no  exemptions  for  new  entrants.  The  limits 
are  based  on  1 12  percent  of  the  average  cost  per  visit 
for  free-standing  agencies  for  each  of  the  six  visit 
types,  computed  separately  for  urban  and  rural  areas. 

Medicare  home  health  expenditures  are  one  of 
the  program’s  fastest  growing  components;  pay¬ 
ments  more  than  doubled  between  1992  and  1995 
(see  Table  2-3).  While  estimates  indicate  that  the 
rate  of  increase  has  slowed,  nearly  $2  billion  more 
was  spent  for  home  health  services  in  19%  than  in 
1995.  The  primary  reason  for  the  rise  in  spending  is 
growth  in  the  number  of  visits  provided. 

The  initial  surge  in  home  health  use  came  after 
Medicare  relaxed  the  benefit  qualification  criteria 
in  response  to  a  1988  legal  challenge.4  Since  then, 
the  number  of  beneficiaries  receiving  services  and 
the  number  of  visits  per  user  have  continued  to 
climb.  Between  1992  and  19%,  Medicare-covered 
home  health  visits  more  than  doubled,  from  127 
million  to  281  million;  the  number  of  visits  per 
user  increased  by  nearly  half,  from  52  to  76.  Pay¬ 
ments  per  visit  remained  relatively  stable  over  this 
period,  rising  just  over  2  percent  annually.  Yet 
because  beneficiaries  are  receiving  more  visits, 
overall  payments  per  user  have  gone  up  by  about 
12  percent  annually  over  the  past  few  years. 

Skilled  nursing  and  home  health  aide  services 
account  for  the  vast  majority  of  all  visits — 90  percent 
in  1994.  Aide  visits  represent  a  growing  share  of  the 
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Table  2-3.  Medicare  Part  A  Home  Health  Care  Payments  and  Use,  Fiscal  Years 
1992-1996 


Year 

Payments 
(In  Billions) 

People 
Served 
(In  Millions) 

Visits 

(In  Millions) 

Visits 

Per  User 

Payments 

Per  User 

1992 

$7.3 

2.4 

127 

52 

$2,958 

1993 

9.6 

2.8 

160 

57 

3,464 

1994 

12.6 

3.1 

207 

67 

4,053 

1995* 

15.7 

3.5 

258 

74 

4,512 

1996* 

17.5 

3.7 

281 

76 

4,722 

Average 

Annual 

Increase 

24.6% 

10.9% 

22.1% 

10.0% 

12.4% 

Note:  Payments  are  incurred  Part  A  expenditures,  rather  than  outlays.  Average  annual  increases  may  not  match  year  values  due  to 
roundng. 

*  Estimated. 

SOURCE:  Health  Care  Financing  Administration.  Office  o I  the  Actuary. 

total.  In  1988,  about  a  third  of  ail  home  health  visits 
were  for  aide  services;  by  1994,  almost  half  were  for 
such  services.  This  suggests  that  the  home  health  bene¬ 
fit  is  increasingly  covering  beneficiaries’  chronic  needs 
since  aides  provide  personal  care  and  other  services 
that  are  not  necessarily  related  to  acute  illnesses.5 

Unlike  the  SNF  benefit,  home  health  coverage 
does  not  depend  on  a  prior  hospitalization.  In 
fact,  the  bulk  of  home  health  visits  do  not  occur 
directly  after  an  acute  inpatient  stay.  Further,  a 
relatively  small  number  of  beneficiaries  receive 
the  majority  of  home  health  visits  (see  Table  2- 
4).  In  1994,  12  percent  of  those  receiving  home 


health  care  had  150  or  more  visits,  accounting 
for  slightly  more  than  half  of  all  visits.  These 
beneficiaries  averaged  about  275  visits  through¬ 
out  the  year.  By  contrast,  half  of  the  beneficiaries 
receiving  home  health  services  had  fewer  than  30 
visits  and  accounted  for  only  10  percent  of  the 
total.  Overall,  about  10  percent  of  Medicare  ben¬ 
eficiaries  received  home  health  care  services  in 
1996. 


The  growth  in  the  number  of  home  health  agen¬ 
cies  has  contributed  to  higher  spending  for  this 
benefit.  Between  1991  and  1995,  the  number  of 
agencies  went  up  50  percent.  The  supply  of  free¬ 
standing  and  hospital-based  facilities  rose  at  about 
the  same  rate. 


Table  2-4.  Home  Health  Visits  Per  User,  Fiscal 
Year  1994 


Visits  Per  User 

Percent  of  Total 

Average 
Number 
of  Visits 

Per  User 

Users 

Visits 

1-9 

23.0% 

1.8% 

5 

10-29 

30.2 

8.5 

18 

30-49 

13.4 

8.1 

38 

50-99 

14.5 

16.0 

70 

100-149 

6.6 

12.6 

122 

150+ 

12.3 

53.1 

275 

Total 

100.0 

100.0* 

64 

*  Column  does  not  sum  to  total  due  to  rounding. 


SOURCE:  ProPAC  cnatysis  of  a  20  percent  sample  of  home  health  claims 
data  from  the  Health  Care  Financing  Administration. 


Recommendation  23:  Defining  the  Home  Health 
Care  Benefit 

The  Congress  should  more  specifically 
define  the  scope  of  Medicare’s  home  health 
care  benefit  The  absence  of  clear  coverage 
constraints  limits  the  program’s  ability  to 
control  home  health  utilization. 

f' 

Medicare’s  guidelines  for  home  health  care  eligi¬ 
bility  and  coverage  are  broadly  defined  and  thus  con¬ 
tribute  to  greater  use  of  services  by  more  and  more 
beneficiaries.  The  homebound  requirement  is  not 
very  restrictive  and  is  difficult  to  enforce.  Many  cir¬ 
cumstances  can  justify  the  need  for  intermittent 
skilled  nursing  care  or  for  physical  or  speech  therapy. 
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The  physician  certification  requirement  is  a  weak 
restraint  at  best,  partly  because  there  are  no  specific 
criteria  to  guide  physicians’  determinations  of  med¬ 
ical  necessity. 

The  Medicare  program  has  a  responsibility  to 
ensure  that  the  services  it  pays  for  are  reasonable, 
necessary,  and  medically  appropriate.  The  lack  of  a 
clearly  defined  benefit  compromises  this  responsi¬ 
bility.  Clearer  coverage  guidelines  would,  in 
ProPAC’s  view,  help  constrain  home  health  use 
while  ensuring  drat  Medicare  continues  to  meet  die 
needs  of  its  beneficiaries. 

Recommendation  24:  Prospective  Payment 
System  for  Home  Health  Care  Agencies 

A  case-mix  adjusted  prospective  payment 
system  for  home  health  care  agencies 
should  be  implemented  as  soon  as  possible. 

Moving  from  cost-based  payments  to  a  prospective 
system  would  slow  home  health  care  expenditure 
growth  while  encouraging  agencies  to  deliver  services 
in  the  most  efficient  manner.  Prospective  payment  for 
an  episode  of  care  with  adequate  case-mix  adjustment 
may  be  desirable  because  it  would  create  incentives  for 
agencies  to  manage  the  entire  mix  of  services  a  patient 
receives.  Defining  the  episode,  however,  would  be  dif¬ 
ficult  since  current  treatment  patterns  vary  widely. 
Some  patients  use  home  health  care  for  well-defined 
needs  over  shot  time  spans,  while  others  receive  care 
far  longer  periods  to  address  more  chronic  needs. 

A  prospective  payment  system  must  include  a 
robust  measure  of  patient  acuity.  Unfortunately,  the 
case-mix  system  used  in  HCFA’s  most  recent 
prospective  payment  demonstration  project  did  not 
adequately  predict  the  resource  needs  of  home  health 
patients.  HCFA  is  now  collecting  data  to  develop  a 
more  refined  system,  but  this  will  take  several  years. 
The  Commission  urges  the  Secretary  to  expedite 
case-mix  research.  In  the  meantime,  ProPAC  believes 
an  interim  system  must  be  implemented  immediately 
to  stem  die  rise  in  home  health  spending. 

Recommendation  25:  Interim  Home  Health 
Payment  Method 

The  Congress  should  implement  an  interim 
home  health  payment  method  to  control 


Medicare  outlays  until  a  folly  prospective 
payment  system  is  in  place. 

An  interim  approach  should  have  two  major 
components:  a  per  visit  payment  method  and  a  way 
to  limit  total  payments  for  a  beneficiary.  Each  one 
could  be  structured  in  several  ways.  The  options 
chosen  should  reflect  a  balance  between  controlling 
Medicare  spending  and  giving  facilities  the  flexibil¬ 
ity  to  stay  within  payment  limits  while  providing 
quality  care. 

The  Commission  acknowledges  that  tins  type  of 
payment  approach  would  not  be  appropriate  for  an 
extended  period.  Without  adequate  case-mix 
adjustment,  payments  would  not  recognize  changes 
in  treatment  approaches  or  increases  in  patient  acu¬ 
ity.  As  a  result,  inappropriate  patterns  of  care  could 
persist,  and  gains  in  efficiency  would  not  be 
rewarded.  ProPAC  believes,  however,  that  an  inter¬ 
im  system  could  be  designed  to  limit  Medicare 
spending  without  compromising  access  to  quality 
home  health  services. 

Per  Visit  Payments — Medicare  per  visit  pay¬ 
ment  amounts  could  either  continue  to  be  based  on 
agency-specific  costs  subject  to  a  per  visit  limit,  or 
be  set  prospectively.  The  first  approach  would  give 
Medicare  considerable  control  over  its  per  visit 
spending  in  that  no  agency  would  receive  per  visit 
payments  above  its  costs.  Such  a  method,  however, 
would  fail  to  break  the  link  between  payments  and 
costs. 

The  second  approach,  prospective  per  visit  nates, 
would  begin  tire  transition  from  cost-based  pay¬ 
ments.  Separate  rates  for  each  type  of  home  health 
service  could  be  calculated  from  existing  cost 
report  data  and  trended  to  the  current  year.  They 
could  be  based  on  agency-specific  costs,  national 
average  amounts,  or  a  blend  of  tire  two.  Agency- 
specific  rates  would  account  for  historical  practice 
patterns  Shd  case  mix.  National  rates  adjusted  for 
local  wage  differences  would  impose  conformity 
among  agencies.  Prospective  per  visit  ratesf 
whether  based  on  agency  or  national  costs,  would 
reward  facilities  for  keeping  their  costs  per  visit 
below  the  payment  amount  Because  a  home  health 
visit  is  not  uniformly  defined,  however,  agencies 
could  simultaneously  reduce  their  unit  costs  and 
increase  revenues  by  shortening  visits  and  provid¬ 
ing  more  of  them. 
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Limits  on  Payments  Per  Beneficiary — The 

second  major  component  of  an  interim  system 
would  be  a  per  beneficiary  limit  on  payments.  This 
would  encourage  agencies  to  control  the  number  of 
visits  and  adjust  the  mix  of  services  provided  to 
each  user.  The  duration,  calculation,  and  applica¬ 
tion  of  the  limits  would  need  to  be  specified,  there¬ 
by  establishing  the  stringency  of  the  interim  system 
and  how  agencies  might  respond  to  it. 

An  outlier  payment  mechanism  similar  to  that 
under  Medicare’s  prospective  payment  system  for 
acute  hospitals  could  be  applied  to  minimize  finan¬ 
cial  losses  associated  with  high-cost  cases.  Further, 
an  incentive  payment  for  cases  below  the  limits 
would  create  an  additional  impetus  for  agencies  to 
keep  their  costs  low.  It  could,  however,  inappropri¬ 
ately  reward  agencies  for  seeking  additional  low- 
cost  cases. 

The  limit  would  be  associated  with  payments  for 
services  provided  over  a  specific  period,  perhaps  a 
year  or  a  month.  An  annual  limit  would  encourage 
better  coordination  of  care  for  beneficiaries  who 
use  services  for  a  long  time.  Given  that  most  visits 
are  associated  with  these  users,  this  might  be  an 
appropriate  course  of  action. 

Monthly  limits  would  provide  incentives  for 
agencies  to  manage  and  restrict  service  use  across 
all  patients,  including  the  large  proportion  of  home 
health  users  who  receive  services  over  short  peri¬ 
ods.  Monthly  limits  also  would  correspond  to  the 
typical  agency  billing  cycle.  However,  they  could 
encourage  facilities  to  spread  visits  over  a  longer 
period  to  reduce  the  likelihood  that  payments  for  a 
beneficiary  would  reach  the  limit  in  any  given 
month.  In  addition,  monthly  limits  would  be  more 
difficult  to  implement  than  annual  limits  because 
the  amounts  would  need  to  be  adjusted  to  reflect 
more  intensive  home  health  use  at  the  beginning  of 
an  episode  of  care.  Since  the  limits  would  vary  dur¬ 
ing  the  course  of  treatment,  there  would  need  to  be 
a  way  to  determine  when  a  new  episode  of  care 
begins.  This  could  be  a  break  in  home  health  ser¬ 
vice  use  or  a  hospitalization. 

Beneficiary  limits  could  be  calculated  based  on 
agency-specific  expenditures,  national  average 
Medicare  outlays,  or  a  blended  amount.  Agency- 
specific  calculations  would  recognize  at  least  some 
historical  case-mix  differences  across  facilities. 
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They  would,  however,  also  reflect  differences  in 
treatment  patterns,  efficiency,  and  cost-allocation 
practices.  National  average  amounts  would  provide 
stronger  incentives  for  high-cost  agencies  to  bring 
their  spending  in  line  with  others. 

Expei^ture  limits  could  be  applied  to  the  agen¬ 
cy’s  aggregate  payments  or  to  spending  for  individu¬ 
al  patients.  With  aggregate  limits,  total  spending  for 
all  services  provided  during  the  relevant  period 
would  be  compared  with  the  product  of  the  limit  and 
the  number  of  beneficiaries  treated.  Agencies  could 
average  low-cost  cases  with  costlier  ones  to  remain 
under  the  limit.  They  would,  therefore,  have  strong 
incentives  to  increase  the  number  of  low-cost  cases. 

Applying  the  limit  to  the  spending  for  each  bene¬ 
ficiary  would  be  more  stringent  and  give  Medicare 
more  control  over  outlays.  Payments  for  a  high-cost 
beneficiary  would  be  held  to  the  limit  amount,  even 
for  an  agency  that  had  a  majority  of  cases  with  pay¬ 
ments  below  the  limit.  Thus,  a  facility  would  have 
incentives  to  control  service  volume  for  heavy 
users.  But  it  also  might  try  to  avoid  beneficiaries 
who  would  incur  costs  above  the  monthly  limit. 

The  Commission  would  be  pleased  to  work  with 
the  Congress  and  the  Secretary  to  develop  an  inter¬ 
im  home  health  payment  approach  that  would  help 
slow  spending  growth  and  serve  as  an  appropriate 
bridge  to  a  fully  prospective  system. 

Recommendation  26:  Home  Health  Visit  Coding 

Medicare  should  require  consistent  home 
health  visit  coding.  Such  information  is 
essential  for  monitoring  and  evaluating  the 
home  health  benefit  and  developing  an 
effective  case-mix  adjustment  system. 

Medicare’s  definition  of  a  home  health  visit  is 
worded  broadly,  allowing  agencies  considerable 
discretion  to  determine  the  intensity,  content,  and 
duration  of  a  visit.  A  visit  is  defined  as  “an  episode 
of  personal  contact  with  the  patient  by  staff  of  the 
[home  health  agency] ...  for  the  purpose  of  provid¬ 
ing  a  covered  t^ome  health  service.”6  In  general, 
agencies  must  report  information  only  on  the  num¬ 
ber,  type,  and  costs  of  visits. 

Medicare  needs  consistent  information  on  home 
health  visits  for  two  major  reasons.  First,  as  a 
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impose  some  additional  costs  on  agencies.  On  bal¬ 
ance,  though,  ProPAC  believes  it  is  both  appropri¬ 
ate  and  fair  to  have  a  carefully  constructed  policy 
that  imposes  minimal  copayments  with  annual  lim¬ 
its. 

Recommendation  28:  Controlling  Long-Term 
Home  Health  Use 
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prudent  purchaser,  the  program  needs  to  evaluate 
the  adequacy  and  appropriateness  of  home  health 
services  beneficiaries  receive  and  to  compare 
service  delivery  patterns  across  patients  and  agen¬ 
cies.  Second,  Medicare  needs  visit  information  to 
develop  a  case-mix  adjusted  prospective  payment 
system.  Understanding  what  services  are  provided 
during  different  types  of  visits,  and  for  how  long,  is 
necessary  to  establish  meaningful  patient  groups 
and  case-mix  measures,  and  to  set  prospective  rates. 
Consistent  coding  would  also  enable  Medicare  to 
monitor  service  use  once  such  a  system  is  in  place. 

The  Commission  believes  consistent  visit  coding 
requirements  can  be  implemented  without  placing 
an  undue  administrative  burden  on  agencies.  A 
modified  version  of  HCPCS  could  be  used  to 
describe  services  that  home  health  agencies  furnish. 

Recommendation  27:  Home  Health  Copayments 

Modest  beneficiary  copayments,  subject  to 
an  annual  limit,  should  be  introduced  for 
home  health  care  services. 

Medicare  beneficiaries  incur  no  out-of-pocket 
costs  for  home  health  visits.  All  other  Medicare 
benefits,  except  for  laboratory  services,  are  subject 
to  some  form  of  beneficiary  cost  sharing.  In 
ProPAC’s  opinion,  the  Medicare  program  should 
impose  modest  copayments  for  home  health  care 
services. 

With  copayments,  beneficiaries  would  share 
financial  responsibility  for  services  with  the  pro¬ 
gram.  Although  most  have  some  form  of  supple¬ 
mental  insurance  or  Medicaid  coverage  that  would 
cover  these  outlays,  copayments  might  curb  use  by 
making  beneficiaries  more  involved  in  treatment 
decisions  and  more  aware  of  service  costs.  Copay¬ 
ments  also  might  limit  fraudulent  billing  practices, 
since  beneficiaries  could  identify  services  for 
which  Medicare  was  billed  but  that  were  never 
delivered. 

In  arriving  at  this  recommendation,  the  Commis¬ 
sion  carefully  considered  the  adverse  effects  of 
implementing  copayments.  For  example,  copay¬ 
ments  would  likely  affect  direct  out-of-pocket 
spending  only  for  the  small  share  of  beneficiaries 
who  lack  supplemental  insurance  or  Medicaid  cov¬ 
erage.  In  addition,  introducing  copayments  would 


The  Secretary  should  analyze  the  growing 
number  of  beneficiaries  who  are  receiving 
home  health  care  for  prolonged  periods. 
Additional  policies  may  be  needed  to 
address  the  spending  associated  with  these 
beneficiaries. 


The  small  share  of  home  health  users  who 
receive  the  most  visits  in  any  year  accounts  for  a 
sizable  portion  of  home  health  care  spending. 
These  patients  not  only  receive  visits  for  longer 
periods — sometimes  a  year  or  more — but  also 
appear  to  have  less  intensive,  more  chronic  needs, 
and  to  use  home  health  aides  heavily.  This  group  is 
also  more  likely  to  be  85  or  older,  or  disabled. 

Awareness  of  this  phenomenon  may  be  impor¬ 
tant  in  the  context  of  making  changes  to  the  pay¬ 
ment  system.  Unless  coverage  policies  are  modi¬ 
fied,  special  provisions  may  be  needed  to  address 
extended  home  health  use  in  the  short  term,  and 
possibly  under  a  prospective  payment  system.  Such 
measures  could  include  focused  case  management, 
especially  for  users  who  are  disabled  and  have 
unique  needs.  Other  options  include  expenditure 
limits,  copayments  for  visits  above  a  certain  thresh¬ 
old,  or  more  stringent  care  plan  recertification 
requirements. 

REHABILITATION  FACILITIES  AND 
LONG-TERM  CARE  HOSPITALS 

Rehabilitation  hospitals  and  distinct-part  units 
and  long-term  care  hospitals  are  excluded  from 
PPS  and  paid  in  accordance  with  the  Tax  Equity 
and  Fiscal  Responsibility  Act  of  1982  (IjgFRA). 
Rehabilitation  facilities  and  long-term  care  hospi¬ 
tals  must  be  certified  as  such  before  they  receive 
this  exclusion.  A  rehabilitation  hospital  or  unit 
must  serve  an  inpatient  population  of  whom  at  least 
75  percent  receive  intensive  rehabilitation  for  one 
or  more  of  10  specified  conditions.7  Also,  Medi¬ 
care  patients  in  rehabilitation  facilities  generally 
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must  be  capable  of  receiving  three  hours  of  therapy 
daily.  A  long-term  care  hospital  is  any  acute  care 
hospital  with  an  average  length  of  stay  exceeding 
25  days.  A  subset  of  these  facilities,  known  as 
“hospitals  within  hospitals”  must  meet  additional 
qualifying  criteria. 

Under  TEFRA,  payments  for  inpatient  operating 
costs  are  based  on  each  facility’s  current  Medicare- 
allowable  costs  or  a  limit.  A  facility’s  limit  equals 
its  target  amount  (its  base-year  costs  per  discharge 
updated  to  the  current  year)  times  the  number  of 
Medicare  discharges.  New  hospitals  are  exempt 
from  the  payment  limits  for  up  to  their  first  three 
years  of  operation.  During  this  time.  Medicare  pay¬ 
ments  are  based  on  allowable  costs.  The  second  full 
cost  reporting  period  for  a  new  hospital  is  set  as  the 
base  year  for  establishing  the  target  amount.  In  spe¬ 
cific  situations,  a  provider  may  receive  an  addition¬ 
al  amount,  known  as  an  exceptions  payment,  for 
any  given  year  if  its  costs  are  substantially  higher 
than  its  target  amount  in  that  year.  Capital  pay¬ 
ments  are  based  on  reasonable  costs.  (See  Chapter 
1  for  a  more  detailed  description  of  the  TEFRA 
payment  method.) 

When  TEFRA  was  enacted  in  1982,  it  applied  to 
all  hospitals.  The  Congress  intended  it  to  be  a  tem¬ 
porary  measure  to  slow  hospital  expenditure 
growth  until  a  fully  prospective  payment  system 
could  be  implemented.  When  PPS  began,  however, 
specialty  providers — including  rehabilitation  hospi¬ 
tals  and  units  and  long-term  care  hospitals — were 
excluded  because  diagnosis-related  groups  (DRGs) 
and  payments  based  on  national  average  costs  were 
not  appropriate  for  them.8  The  Congress  expected 
that  a  separate  prospective  payment  system  would 
be  applied  within  a  few  years. 

PPS-excluded  providers  have  remained  under  the 
TEFRA  payment  system  for  longer  than  expected, 
however.  Prospective  payment  for  these  facilities 
has  not  been  implemented  primarily  because  ade¬ 
quate  patient  classification  systems,  which  are  nec¬ 
essary  U6  adjust  payments  to  reflect  patient  needs, 
have  not  been  developed.  Consequently,  Medicare 
utilization  and  spending  have  grown  rapidly,  and 
the  payment  system  has  created  substantial  varia¬ 
tions  in  financial  performance  across  providers. 

Aggregate  Medicare  payments  to  rehabilitation 
hospitals  and  units  combined  more  than  doubled 
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between  1990  and  1994,  from  $1.9  billion  to  $3.9 
billion  (see  Table  2-5).  Though  Medicare  payments 
to  long-term  care  hospitals  are  comparatively 
small,  they  grew  fourfold  over  the  same  period, 
from  about  $200  million  to  about  $800  million. 
This  rise  in  overall  spending  partly  reflects  the 
increase  in  payments  per  admission.  Although  the 
update  to  the  TEFRA  target  amounts  is  intended  to 
constrain  the  rise  in  per  case  payments,  in  recent 
years  these  have  grown  faster  than  the  update  fac¬ 
tor,  on  average.  Numerous  new  providers  entering 
the  TEFRA  system  with  higher  base  costs  are 
largely  responsible  for  this  trend. 

Between  1986  and  1995,  the  number  of  rehabili¬ 
tation  hospitals  and  distinct-part  units  grew,  respec¬ 
tively,  by  1 1 .2  percent  and  6.6  percent  annually. 
After  dipping  in  the  late  1980s,  the  number  of  long¬ 
term  care  hospitals  increased  from  90  in  1990  to 
176  in  1995,  a  rate  of  14.4  percent  a  year.  Similar¬ 
ly,  the  number  of  Medicare  discharges  from  reha¬ 
bilitation  hospitals  and  units  combined  rose  by  13.8 
percent  annually  from  1990  to  1994;  long-term 
care  hospital  discharges  accelerated  by  20.6  percent 
a  year  over  the  same  period. 

The  TEFRA  payment  system  not  only  has  failed 
to  curb  rising  Medicare  expenditures,  but  also  has 
led  to  marked  disparities  in  financial  performance 
between  new  and  old  providers.  Although  deter¬ 
mined  by  each  facility’s  own  base-year  costs,  target 
amounts  are  less  likely  to  reflect  the  reasonable 

Table  2*5.  Medicare  Part  A  Program  and 
Beneficiary  Payments  to 
Rehabilitation  Facilities  and  Long- 
Term  Care  Hospitals,  Fiscal  Years 
1990-1994  (In  Billions) 


Year 

Rehabilitation 

Facilities 

Long-Term 

Care  Hospitals 

1990 

$1.9 

$0.2 

1991 

2.4 

0.2 

1992 

3.1 

0.3 

1993 

3.7 

0.5 

1994 

3.9 

0.8 

Average 

Annual 

Increase 

19.7% 

41.4% 

SOURCE:  ProPAC  analysis  using  Medicare  Cost  Reports  and  other  data 
from  the  Health  Care  Financing  Administration,  Office  of  the 
Actuary. 
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eosts  of  providing  services  over  time.  Therefore, 
hospitals  and  units  that  have  been  subject  to  the 
TEFRA  payment  limits  for  a  longer  period  are  dis¬ 
advantaged  compared  with  newer  facilities.  (See 
Chapter  1  for  additional  discussion  of  this  issue.) 
This  is  especially  important  since  newly  certified 
providers  are  exempt  from  the  TEFRA  limits  dur¬ 
ing  their  start-up  periods  and  thus  have  little  incen¬ 
tive  to  restrain  their  initial  costs.  To  the  extent  that 
new  hospitals  come  in  with  high  base-year  costs 
and  establish  high  target  amounts,  they  have  an 
ongoing  advantage  relative  to  older  providers.  Once 
the  target  amount  is  set,  providers  can  keep  their 
costs  per  discharge  below  their  limit  in  later  years 
by  spreading  fixed  costs  over  a  growing  patient 
base. 

Recommendation  29:  Prospective  Payment 
System  for  Rehabilitation  Hospitals  and 
Distinct-Part  Units 

A  case-mix  adjusted  prospective  payment 
system  for  rehabilitation  hospitals  and 
distinct-part  units  should  be  implemented 
as  soon  as  possible. 

HCFA  should  move  more  quickly  to  replace  the 
TEFRA  payment  system.  A  case-mix  adjusted 
prospective  payment  system  would  provide  incen¬ 
tives  for  controlling  total  Medicare  expenditures.  It 
also  would  recognize  appropriate  cost  differences 
and  reward  efficient  facilities,  particularly  older 
ones  that  have  responded  to  TEFRA’s  incentives  to 
constrain  costs.  Further,  the  Secretary  should 
require  facilities  to  report  the  data  necessary  for 
administering  and  evaluating  such  a  system. 

A  patient  classification  system,  known  as  the 
“functional  independence  measure-function  related 
groups”  (FIM-FRGs),  has  been  developed  for  reha¬ 
bilitation  hospitals  and  units.9  Under  this  system, 
patients  are  assigned  to  groups  primarily  on  the 
basis  of  functional  status,  though  diagnosis  and  age 
are  also  determinants.  HCFA’s  recent  evaluation  of 
this  system  found  that  FIM-FRGs  are  effective  pre¬ 
dictors  of  resource  use  among  rehabilitation  patients 
and  that  they  could  be  an  adequate  basis  for 
prospective  payment.10  Because  the  work  to  develop 
a  prospective  payment  system  based  on  FIM-FRGs 
should  be  completed  soon  and  the  system  has  strong 
support  from  the  rehabilitation  industry,  implemen¬ 
tation  in  the  near  term  is  feasible. 


Recommendation  30:  Prospective  Payment 
System  for  Long-Term  Care  Hospitals 

A  case-mix  adjusted  prospective  payment 
system  for  long-term  care  hospitals  should 
be  developed  and  implemented  as  soon  as 
possible. 

Long-term  care  hospitals  are  among  the  fastest 
growing  Medicare  provider  groups  and  exhibit  the 
largest  payment  disparity  between  new  and  old 
providers.  Medicare,  therefore,  needs  to  replace  the 
TEFRA  system.  The  tools  necessary  to  implement 
a  prospective  payment  system  for  those  hospitals, 
however,  have  not  been  developed. 

Much  of  the  difference  in  financial  performance 
among  long-term  care  hospitals  may  be  explained 
by  their  heterogeneous  nature.  Since  they  are 
licensed  as  acute  care  hospitals  in  the  states  in 
which  they  operate,  their  only  distinguishing  char¬ 
acteristic  is  their  long  average  length  of  stay.  Long¬ 
term  care  hospitals  are  hard  to  define  as  a  group, 
however,  because  they  provide  a  diverse  mix  of 
comprehensive  rehabilitation,  chronic  respiratory 
care,  and  pain  and  wound  management  services. 

Despite  this  heterogeneity,  long-term  care  hospi¬ 
tals  generally  fall  into  two  major  categories.  Some 
facilities  tend  to  treat  more  chronic  types  of 
patients  who  require  less  intensive  services.  A  large 
proportion  of  newer  long-term  care  hospitals,  many 
of  which  specialize  in  respiratory  services  and 
weaning  ventilator-dependent  cases,  appear  to  treat 
a  sicker  patient  population.  Because  of  this  and  the 
pressure  of  the  payment  limits  over  time,  older  hos¬ 
pitals  have  lower  costs  per  case  than  newer  ones.  A 
more  meaningful  distinction  among  long-term  care 
hospitals  would  be  patient  mix  differences,  which 
cannot  yet  be  measured. 

For  these  reasons,  HCFA  should  step  up  its 
efforts  to  develop  an  adequate  patient  classification 
system  for  long-term  care  hospitals.  Such  a  system 
not  only  would  form  the  basis  for  a  prospective 
payment  system  for  these  providers,  but  also 
would  be  an  essential  tool  for  analyzing  differ¬ 
ences  in  patient  resource  use  and  costs  among 
long-term  care  hospitals.  The  Secretary  should 
require  hospitals  to  report  the  data  necessary  for 
developing,  administering,  and  evaluating  such  a 
system. 
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Recommendation  31:  Long-Term  Care 
Hospitals  Within  Hospitals 

HCFA  should  monitor  the  growth  in  the 
number  of  long-term  care  hospitals  within 
hospitals  and  evaluate  whether  the  current 
Medicare  certification  rules  that  apply  to 
these  facilities  should  be  changed. 

The  Social  Security  Act  specifically  excludes  fro  n 
PPS  rehabilitation  and  psychiatric  distinct-part  units 
of  acute  care  hospitals  and  free-standing  long-term 
care  hospitals,  but  not  long-term  care  units.  In  fact, 
the  Act  does  not  even  designate  such  units  for  Medi¬ 
care  certification.  PPS  assumes  that  some  of  a  hospi¬ 
tal’s  patients  will  cost  more  to  treat  than  its  payment 
rate  while  others  cost  less;  it  is  expected  that  in 
aggregate,  payments  and  costs  will  be  about  equal. 
Long-term  care  hospitals  were  exempted  because  by 
definition,  most  (if  not  all)  of  their  patients  are  long- 
stay  cases  who  cost  considerably  more  than  the  aver¬ 
age.  Therefore,  they  risk  systematic  underpayment 
under  PPS.  This  rationale  did  not  apply  to  long-term 
care  units,  however,  because  they  account  for  only  a 
small  share  of  a  facility’s  total  patient  volume. 

Recently,  a  new  organizational  model  called  the 
hospital  within  a  hospital  has  emerged.  These  are 
entities  in  which  the  average  length  of  stay  exceeds 
25  days;  they  are  housed  either  within  a  hospital  or 
on  the  same  campus  as  another  hospital.  Insofar  as 
they  function  like  long-term  care  distinct-part  units, 
excluding  them  from  PPS  would  be  inconsistent 
with  the  law.  To  make  certain  they  truly  are  sepa¬ 
rate  entities,  HCFA  implemented  additional  quali¬ 
fying  criteria  effective  as  of  fiscal  year  1 995. 1 1 

Some  are  concerned  that  the  hospital  within  a 
hospital  model  was  devised  as  a  way  for  acute  care 
hospitals  to  receive  higher  payments  for  their  long- 
stay  cases.  If  this  is  true,  these  entities  undermine 
the  incentives  of  PPS,  and  HCFA  should  no  longer 
certify  them.  The  health  care  system,  however,  is 
undergoing  substantial  structural  changes.  The 
development  of  long-term  care  hospitals  within 
hospitals  may  be  an  appropriate  and  efficient  alter¬ 
native  to  acute  inpatient  care  for  cases  that  require 
additional  services,  but  at  a  more  intensive  level 
than  those  provided  in  other  post-acute  care  sites. 

HCFA  should  conduct  a  comprehensive  study 
of  the  characteristics,  patient  mix,  treatment 
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patterns,  costs,  and  financial  performance  of 
hospitals  within  hospitals.  Such  information  is 
necessary  to  determine  if  additional  policy 
changes  are  needed  for  this  subset  of  providers. 
To  facilitate  this  effort,  HCFA  should  also 
develop  a  reporting  mechanism  to  differentiate 
hospitals  within  hospitals  from  free-standing 
long-term  care  hospitals. 

Recommendation  32:  Elimination  of  the  New 
Provider  Exemption  Period 

The  initial  exemption  period  for  new  PPS- 
excluded  providers  should  be  eliminated. 
Medicare  payments  for  new  providers 
should  be  based  on  an  average  target 
amount  for  facilities  serving  comparable 
types  of  patients. 

New  providers  have  little  reason  to  keep  their 
initial  costs  low.  In  fact,  they  have  a  strong  incen¬ 
tive  to  inflate  base-year  costs  to  establish  high  tar¬ 
get  amounts  and  thus  receive  higher  payments  in 
subsequent  years.  ProPAC  analyses  have  shown 
that  the  average  Medicare  inpatient  operating  pay¬ 
ment  per  discharge  has  climbed  over  time.  This  is 
primarily  due  to  the  influx  of  new  high-cost 
providers. 

During  this  start-up  period,  payment  limits  based 
on  an  average  target  amount  for  each  facility  type 
would  help  reduce  the  disparities  between  new  and 
old  facilities  and  control  Medicare  spending.  Like¬ 
wise,  the  base  target  amount  for  new  providers 
should  be  limited. 

There  are  several  options  in  determining  the 
appropriate  limits.  They  could  be  calculated 
using  data  from  all  providers  within  a  group, 
such  as  all  rehabilitation  hospitals.  This  method 
could  place  facilities  with  higher  costs  at  a  disad¬ 
vantage,  however.  An  alternative  would  be  to 
base  the  limit  on  the  average  for  subsets  of 
providers.  The  criteria  for  designating  compara¬ 
ble  groups  of  facilities  could  be  predicated  on 
provider  characteristics  like  age,  geographic 
location,  or  size.  A  better  option  would  be  to 
identify  groups  of  facilities  using  patient  charac¬ 
teristics  that  are  related  to  resource  use.  Addi¬ 
tional  information  on  the  reasons  for  cost  differ¬ 
ences  across  facilities  may  be  needed  before 
choosing  any  option. 
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Psychiatric  hospitals  and  units,  children’s 
hospitals,  and  cancer  hospitals  face  the  same 
incentives  under  TEFRA  as  rehabilitation  and 
long-term  care  facilities  do.  Therefore,  the 
exemption  period  should  be  eliminated  for  these 
providers  as  well.  Although  the  number  of  psy¬ 
chiatric  hospitals  has  declined  recently,  psychi¬ 
atric  units  have  increased  along  with  Medicare 
discharges  and  spending  for  these  facilities. 
ProPAC  is  much  less  concerned  about  this  issue 
as  it  pertains  to  children’s  and  cancer  hospitals, 
though,  because  neither  their  numbers  nor  their 
Medicare  payments  are  rising  appreciably. 

COORDINATING  POST-ACUTE  CARE 
PAYMENTS 

The  Commission  believes  its  recommendations 
on  payment  policies  for  each  post-acute  care 
provider  would  slow  spending  growth  and  promote 
more  equitable  payments.  Patient  characteristics 
such  as  medical  complexity  or  functional  status 
may  influence  the  choice  of  post-acute  care  site. 
But  for  many  beneficiaries,  several  types  of 
providers  could  meet  their  needs.  In  fact,  ProPAC 
analyses  indicate  that  patients  with  the  same 
hospital-assigned  DRG  receive  post-acute  care  in  a 
variety  of  settings.12 

Because  of  this  overlap,  policy  makers  need  to 
consider  broader  implications  as  well.  The  ability 
to  substitute  care  among  post-acute  settings  may 
contribute  to  inappropriate  spending  growth,  even 
after  policies  are  improved  for  individual  provider 
types.  Further,  even  though  prospective  payment 
encourages  providers  to  deliver  care  more  efficient¬ 
ly,  facility-specific  payments  encourage  them  to 
lower  their  costs  by  unbundling  services  to  other 
settings.  The  ability  to  substitute  care  among  post¬ 
acute  settings  may  weaken  any  efforts  to  control 
payments  to  or  use  of  a  particular  type  of  provider. 
It  may  also  boost  total  expenditures. 

Recommendation  33:  Coordinating  Post-Acute 
Care  Provider  Payment  Methods 

The  Commission  urges  the  Congress  and 
the  Secretary  to  consider  the  overlap  in  ser¬ 
vices  and  beneficiaries  across  post-acute 
care  providers  as  they  modify  Medicare 
payment  policies.  Changes  to  one 
provider’s  payment  method  could  shift 


utilization  to  other  sites  and  thus  fail  to 
curb  overall  spending.  To  this  end,  ProPAC 
commends  HCFA’s  efforts  to  identify  ele¬ 
ments  common  to  the  various  facility- 
specific  patient  classification  systems  to  use 
in  comparing  beneficiaries  across  settings. 

As  discussed  earlier,  the  Commission  supports 
prospective  payment  systems  for  each  type  of  post¬ 
acute  care  provider.  The  patient  classification  sys¬ 
tem  used,  unit  of  service,  payment  amount,  and 
implementation  schedule,  however,  will  differ  for 
each  system.  Because  of  these  inconsistencies,  pay¬ 
ment  policy  may  influence  clinical  decisions  inap¬ 
propriately  and  exacerbate  differences  in  payment 
amounts  across  providers  for  similar  services. 

To  minimize  these  potential  problems.  Medicare 
needs  to  better  understand  the  similarities  and  dif¬ 
ferences  in  services  and  patients  across  settings. 
Adoption  of  the  Commission’s  SNF  and  home 
health  coding  recommendations  would  make  it  eas¬ 
ier  to  compare  service  use  across  these  sites.  Addi¬ 
tional  comparative  beneficiary-level  data  need  to  be 
developed  as  well,  and  HCFA  is  beginning  this 
effort.  It  is  identifying  patient  descriptors  common 
to  each  of  the  patient  assessment  instruments  used 
by  various  post-acute  care  providers.  Patient  classi¬ 
fication  systems  typically  use  data  from  these 
instruments  and  are,  in  turn,  the  basis  of  case-mix 
measurement.  The  Commission  urges  continued 
support  for  this  work. 

Ultimately,  Medicare  should  move  toward  more 
uniform  payment  policies  across  sites.  Payment 
amounts  should  vary  depending  on  the  intensity 
and  nature  of  services  beneficiaries  require,  rather 
than  on  the  setting.  Further,  providers  should  have 
incentives  to  coordinate  services  for  an  episode. 
Understanding  the  variations  in  beneficiary  needs 
and  service  use  across  sites  is  an  important  begin¬ 
ning  to  achieving  these  goals. 

Recommendation  34:  Linking  Payments  for  an 
Episode  of  Care 

The  Secretary  should  begin  a  demonstra¬ 
tion  project  that  links  payments  for  the 
acute  and  post-acute  portions  of  an  episode 
of  care.  It  should  be  designed  to  test 
whether  this  approach  can  reduce  expendi¬ 
tures  and  improve  continuity  of  care. 
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Many  beneficiaries  use  multiple  providers  during 
an  episode  of  care.  Under  fee-for-service,  providers 
have  no  incentive  to  minimize  total  episode  costs 
by  directing  patients  to  the  least  intensive,  most 
appropriate  site  of  care  or  to  coordinate  services 
across  settings.  Linking  the  payments  for  the  bun¬ 
dle  of  services  furnished  during  an  episode  could 
address  these  issues.  As  a  result.  Medicare  benefi¬ 
ciaries  would  benefit  from  better  coordinated  ser¬ 
vices,  and  the  program  could  ciyb  its  spending. 

The  Commission  believes  a  demonstration  pro¬ 
ject  should  be  initiated  to  determine  how  this  pay¬ 
ment  approach  would  affect  post-acute  care  use  and 
total  spending.  It  should  focus  on  the  small  group 
of  DRGs  that  accounts  for  the  largest  share  of  post- 
acute  care.  Patterns  of  care  and  outcomes  of  service 
delivery  should  be  assessed  under  such  a  demon¬ 
stration  as  well. 

A  number  of  technical  issues  would  have  to  be 
addressed  in  developing  this  demonstration.  The 
providers,  services,  and  time  period  covered  would 
need  to  be  specified.  All  providers  and  services 
could  be  included  under  the  payment  amount. 
Alternatively,  the  payment  could  include  only  those 
providers  and  services  that  are  most  likely  to  be 
used  after  a  hospital  stay  for  a  particular  condition. 
Similarly,  the  period  covered  could  be  longer  or 
shorter.  These  decisions  would  underlie  a  definition 
of  the  acute/post-acute  episode  of  care  that  would 
be  critical  in  establishing  the  total  payment  amount. 
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A  broad  definition  of  an  episode  would  present 
more  opportunities  to  realize  economies  and  to 
develop  other  ways  to  deliver  care.  With  a  larger 
service  unit,  the  entity  receiving  the  payment 
would  have  the  flexibility  to  shift  service  delivery 
across  sites  and  to  provide  social  or  other  support 
services  to  lower  overall  costs.  A  broad  definition 
could  also  lead  to  greater  overpayment  or  under¬ 
payment  for  an  episode. 

Narrow  definitions  would  probably  be  easier  to 
implement  because  fewer  providers  would  be 
involved  and  the  payment  would  apply  to  services 
over  a  shorter  period.  They  would,  however,  make 
it  easier  for  providers  to  furnish  services  outside 
the  episode  to  raise  their  total  payments.  Further, 
the  ability  to  achieve  savings  through  reorganizing 
care  would  be  more  limited. 

One  of  the  most  important  design  and  political 
issues  in  a  linked  payment  approach  is  deciding 
which  type  of  entity  would  receive  the  payment. 
Since  this  entity  would  organize  and  oversee  the 
continuum  of  services  for  beneficiaries,  it  would 
bear  the  risk  that  payments  would  not  cover  costs. 
Hence,  this  entity  would  have  a  strong  incentive  to 
develop  the  most  efficient  patterns  of  care.  The 
options  include  an  acute  care  hospital,  a  post-acute 
care  provider,  or  a  provider  service  network.  Alter¬ 
natively,  the  payments  could  be  distributed  through 
a  preferred  provider  organization-type  arrange¬ 
ment. 
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Notes  to  Chapter  2 


1 .  The  term  “under  arrangement”  refers  to  a  con¬ 
tractual  relationship  in  which  the  external 
provider  charges  the  SNF  for  the  services  fur¬ 
nished,  rather  than  submitting  a  claim  to  Medi- . 
care.  In  these  circumstances,  the  only  restriction 
on  ancillary  service  charges  and  subsequent 
costs  to  the  SNF  (other  than  meeting  Medicare’s 
definition  of  reasonableness)  is  that  the  salaries 
for  physical  therapists  and  respiratory  therapists 
be  below  salary  caps  established  by  the  Health 
Care  Financing  Administration. 

2.  If  a  beneficiary  no  longer  needs  skilled  nursing 
care,  physical  therapy,  or  speech  therapy  but 
requires  occupational  therapy,  home  health  cov¬ 
erage  can  continue. 

3.  Home  health  patients  who  receive  durable  med¬ 
ical  equipment  or  drugs  used  to  treat  osteoporo¬ 
sis  are  responsible  for  a  20  percent  copayment 
on  those  services. 

4.  During  the  mid-1980s,  HCFA  tightened  the 
interpretation  of  the  home  health  care  bene¬ 
fit.  This  reduced  the  number  of  people  qual¬ 
ifying  for  the  services  as  well  as  the  number 
of  services  used  per  person.  The  legal  basis 
for  this  interpretation  was  invalidated  in 
1988,  however,  and  home  health  utilization 
surged.  Duggan  v.  Bowen.  691  F.  Sup.  1487 
(D.D.C.  1988). 

5.  Home  health  aide  services  include  personal 
care  such  as  bathing,  dressing,  and  grooming; 
simple  wound  dressing  changes;  and  assistance 
with  medications. 

6.  Health  Care  Financing  Administration,  Home 
Health  Agency  Manual  §218.1. 


7.  The  10  conditions  are  stroke,  spinal  cord  injury, 
congenital  deformity,  amputation,  major  multi¬ 
ple  trauma,  hip  fracture,  brain  injury,  pol¬ 
yarthritis  (including  rheumatoid  arthritis),  neu¬ 
rological  disorders  (including  multiple 
sclerosis,  muscular  dystrophy,  Parkinson’s  dis¬ 
ease),  and  bums.  42  C.F.R.  §4 12.23(b)(2). 

8.  The  other  specialty  providers  excluded  from 
PPS  are  psychiatric  hospitals  and  distinct-part 
units,  children’s  hospitals,  and  cancer  hospitals. 

9.  Margaret  Stineman  and  others,  “A  Case-Mix 
Classification  System  for  Medical  Rehabilita¬ 
tion,”  Medical  Care  32(4):366-79,  April  1994. 

10.  Grace  Carter  and  others,  “A  Patient  Classifica¬ 
tion  System  for  Inpatient  Rehabilitation 
Patients:  A  Review  and  Proposed  Revisions  to 
the  FIM-FRGs,  Volume  I,”  RAND  report  pre¬ 
pared  for  the  Health  Care  Financing  Adminis¬ 
tration,  forthcoming. 

11.  To  qualify  as  a  hospital  within  a  hospital,  a 
facility  must  have  a  governing  body,  chief  med¬ 
ical  officer,  medical  staff,  and  chief  executive 
officer  separate  from  the  host  hospital.  In  addi¬ 
tion,  it  must  perform  basic  hospital  functions 
without  assistance  from  the  host  hospital  or 
controlling  third  party,  or  receive  at  least  75 
percent  of  its  inpatient  referrals  from  sources 
other  than  the  host  hospital,  or  demonstrate  that 
the  host  hospital  provides  no  more  than  15  per¬ 
cent  of  its  total  inpatient  operating  costs.  42 
C.F.R.  §4 12.23(e)(3). 

12.  Prospective  Payment  Assessment  Commission, 
Medicare  and  the  American  Health  Care  Sys¬ 
tem:  Report  to  the  Congress,  June  1996. 
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Chapter  3 

The  Medicare  Risk 
Contracting  Program 


Policy  makers  debating  the  future  of  the  Medi¬ 
care  program  have  looked  to  managed  care 
arrangements  to  contain  spending.  These  arrange¬ 
ments  have  lowered  the  costs  of  private  sector  firms 
and  could  slow  the  growth  in  Medicate  expendi¬ 
tures.  Medicare’s  primary  managed  care  option, 
called  the  risk  contracting  program,  has  not 
achieved  the  savings  for  Medicare  that  private 
experience  suggests  are  possible,  however.  This  is 
primarily  because  the  capitation  payments  to  man¬ 
aged  care  plans  do  not  reflect  plan  enrollees’ 
below-average  probability  of  using  health  care  ser¬ 
vices.  Another  reason  is  that  Medicare’s  capitation 
rates  are  based  on  fee-for-service  spending  experi¬ 
ence.  This  link  restricts  potential  savings  from 
managed  care  and  produces  rates  that  may  be  inap¬ 
propriate. 

The  Prospective  Payment  Assessment  Commis¬ 
sion  (ProPAC)  is  recommending  changes  to  the  risk 
contracting  program  that  will  help  limit  Medicare 
spending.  These  include  introducing  a  more  robust 
risk  adjustment  system,  revising  the  payment  rates, 
and  developing  a  better  method  to  update  payments 
from  year  to  year.  To  improve  Medicare’s  ability  to 
evaluate  the  adequacy  and  appropriateness  of  its 
payments,  the  Commission  is  recommending  that 
the  program  collect  new  data  from  risk  plans. 
Medicare  also  needs  data  to  monitor  and  evaluate 
plan  quality  and  to  provide  beneficiaries  with  com¬ 
parative  information  about  plans.  Armed  with  this 
information,  beneficiaries  will  be  better  able  to 
understand  the  differences  between  Medicare’s  fee- 
for-service  and  risk  contracting  options,  and  make 
the  selection  that  best  meets  their  needs. 

This  chapter  begins  with  an  overview  of  Medi¬ 
care’s  risk  contracting  program.  It  goes  on  to 
describe  Medicare’s  payment  policies  and  the  rela¬ 
tionship  between  those  policies  and  plan  participa¬ 
tion.  ProPAC’s  recommendations  for  improving 
payment  policy  follow.  The  final  section  describes 


the  flow  of  information  between  Medicare,  risk 
contracting  plans,  and  beneficiaries.  This  section 
concludes  with  the  Commission’s  recommenda¬ 
tions  for  improving  the  data  needed  to  evaluate  the 
payment  rates,  support  evaluations  of  plan  quality, 
and  allow  beneficiaries  to  make  informed  choices 
among  plans. 

PROGRAM  OVERVIEW 

Most  Medicare  beneficiaries  can  join  health 
maintenance  organizations  (HMOs)  that  participate 
in  the  risk  contracting  program.1  Introduced  in 
1985,  this  program  offers  HMOs  prospective  pay¬ 
ments  for  each  Medicare  beneficiary  they  enroll.2 
For  this  payment,  HMOs  must  provide  all  Medi¬ 
care-covered  services  and  any  additional  ones  they 
agree  to  cover  under  their  Medicare  risk  contract. 

As  of  January  1997,  4.2  million  beneficiaries  (11 
percent  of  the  total  Medicare  population)  had 
joined  risk  plans.  Enrollment  has  grown  by  32  per¬ 
cent  annually  since  1993  (see  Table  3-1).  HMO 


Table  3-1.  Medicare  Risk  Program  Participation, 
1990-1997 


K 

Year 

Enrollees 

Contracts 

Number 
(In  Millions) 

As  a  Percentage 
of  Total  Medicare 
Enrollment 

1990 

1.2 

3.5% 

95 

1991 

1.3 

3.7 

85 

1992 

1.5 

4.2 

83 

1993 

1.7 

4.7 

90 

1994 

2.1 

5.7 

109 

1995 

2.9 

7.7 

154 

1996 

3.9 

10.4 

189 

1997 

— 

— 

248 

Note:  Enrollment  data  are  as  of  September  each  year,  contract  data  are  as 
of  January  each  year. 

SOURCE:  Health  Cars  Financing  Administration,  Office  of  Managed  Care. 
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participation  in  the  Medicare  risk  contracting  pro¬ 
gram  also  has  accelerated  over  the  last  three  years. 
After  declining  between  1987  and  1991  and  experi¬ 
encing  nearly  flat  growth  in  the  early  1990s,  partic¬ 
ipation  has  recently  surged.  As  a  consequence,  a 
plan  is  available  for  the  first  time  in  some  areas;  in 
others,  beneficiaries  have  a  greater  choice  of  plans. 
Medicare  program  payments  to  risk  plans  totaled 
$19  billion  in  fiscal  year  1996. 

PAYMENT  POLICY 

An  HMO  with  a  risk  contract  receives  a  month¬ 
ly  payment  for  each  enrolled  beneficiary.  The 
amount  is  based  on  projected  Medicare  fee-for- 
service  spending,  less  a  5  percent  discount 
retained  as  Medicare  savings.  The  method  for 
establishing  the  payment  amount  is  similar  to  that 
used  by  other  payers,  such  as  private  sector 
employers  and  Medicaid  programs,  when  they 
began  contracting  with  HMOs.  In  recent  years, 
some  payers  have  begun  to  use  past  HMO  prices 
for  setting  future  rates,  rather  than  basing  them  on 
indemnity  premiums. 

The  base  rate  equals  95  percent  of  the  projected 
average,  per  enrollee  fee-for-service  Medicare  pro¬ 
gram  payments  (the  adjusted  average  per  capita 
cost)  in  each  county  the  plan  serves.  This  amount  is 
calculated  separately  for  three  categories  of 
enrollees:  aged,  disabled,  and  those  who  are  eligi¬ 
ble  for  Medicare  due  to  end-stage  renal  disease. 
Plan  payments  are  adjusted  to  reflect  beneficiary 
characteristics  associated  with  differences  in 
expected  levels  of  spending  (the  beneficiary’s  age, 
sex,  Medicaid  or  institutionalization  status,  and 
employer-based  coverage). 

Medicare  payments  are  not  based  on  plans’  costs 
of  providing  covered  services.  Medicare  recognizes 
that  risk  plans  may  furnish  services  at  lower  costs 
than  the  payments  they  receive.  It  therefore 
requires  each  plan  to  submit  what  it  calls  an  adjust¬ 
ed  community  rate  (ACR)  proposal  to  calculate 
how  much  plan  payments  will  exceed  projected 
costs.  The  annual  proposal  documents  a  plan’s 
expected  costs  for  Medicare-covered  benefits. 
These  costs  are  estimated  from  the  spending  expe¬ 
rience  of  the  plan’s  commercial  (non-Medicare  and 
non-Medicaid)  enrollees,  adjusted  for  higher 
expected  use  by  Medicare  beneficiaries.  A  plan 
includes  in  these  calculations  its  administration  and 


profit  requirements,  which  are  also  based  on  its 
commercial  experience. 

If  a  plan’s  expected  payments  exceed  its  project¬ 
ed  costs,  the  difference  must  be  returned  to  Medi¬ 
care,  credited  to  future  years,  or  used  to  provide 
additional  benefits  to  enrollees.  Most  plans  choose 
to  offer  the  additional  benefits  in  the  form  of  more 
services,  lower  cost  sharing,  or  coverage  for  out-of¬ 
network  providers.  To  further  attract  Medicare 
enrollees,  plans  may  include  even  more  benefits 
than  required  to  make  up  the  difference  between 
payments  and  estimated  costs.  Though  plans  can 
charge  a  premium  for  this  coverage,  many  choose 
to  waive  some  or  part  of  this  amount.3  Greater  ben¬ 
efits  and  lower  out-of-pocket  spending  generally 
make  joining  a  risk  plan  an  attractive  option  for 
beneficiaries. 

Problems  with  Risk  Contracting  Payment 
Policies 

There  are  two  fundamental  problems  with  Medi¬ 
care’s  risk  contracting  program  payment  policies. 
First,  the  capitation  payments  are  not  adequately 
adjusted  to  account  for  differences  in  the  expected 
costliness  of  enrollees  in  risk  plans.  In  addition,  the 
payment  amounts  reflect  fee-for-service  program 
spending  at  the  county  level.  This  approach  has  led 
to  a  number  of  problems  with  the  payment  rates, 
among  them  volatility  and  possible  bias  in  the  capi¬ 
tation  amounts. 

Medicare  risk  plans  have  attracted  enrollees  who 
are  healthier,  on  average,  than  those  in  the  fee-for- 
service  option.4  This  phenomenon  is  called  favor¬ 
able  risk  selection.  The  risk  adjustment  to  the  capi¬ 
tation  amounts  does  not  adequately  account  for 
these  differences.  Thus,  Medicare  outlays  for  bene¬ 
ficiaries  who  join  risk  plans  are  higher  than  they 
would  have  been  if  the  enrollees  had  not  joined 
such  plans.  It  is  estimated  that  favorable  risk  selec¬ 
tion  to  plans  and  inadequate  risk  adjustment  to  pay¬ 
ments  together  have  increased  Medicare  spending 
from  5  percent  to  7  percent  for  each  beneficiary 
currently  enrolled  in  a  risk  plan.s 

Medicare’s  capitation  rates  reflect  variation  in 
fee-for-service  prices  and  practice  patterns.  Expen¬ 
sive  providers,  high  utilization  rates,  or  both  have 
driven  up  fee-for-service  spending  in  some  areas. 
In  these  markets,  plans  may  have  considerable 
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opportunities  to  furnish  care  more  efficiently  than 
under  fee-for-service  arrangements.  For  example, 
plans  often  can  contract  selectively  with  lower- 
priced  or  more  efficient  providers.  Physicians,  hos¬ 
pitals,  and  others  may  be  willing  to  accept  dis¬ 
counted  payment  rates  in  Areas  with  many 
providers.  Plans  can  sometimes  shift  patients  from 
more  expensive  settings  to  less  costly  ones.  But 
because  Medicare  capitation  payments  are  tied  to 
fee-for-service  spending.  Medicare  has  limited 
ability  to  share  in  these  savings.  Instead,  plans  con¬ 
vert  most  of  the  savings  into  extra  benefits  for  their 
enrollees. 

By  contrast,  capitation  rates  based  on  fee-for-ser¬ 
vice  spending  sometimes  are  not  high  enough  to 
cover  the  service  cost  plus  administration  and  profit 
requirements  of  the  HMO.  This  is  most  likely  to 
occur  in  the  predominantly  rural  counties  that  have 
the  lowest  capitation  rates.  The  rates  may  be  low 
because  of  efficient  patterns  of  care  or  inadequate 
access  to  care.  In  these  counties,  plans  have  fewer 
opportunities  to  reduce  health  care  spending. 

But  these  are  not  the  only  problems  resulting 
from  basing  capitation  rates  on  fee-for-service 
spending.  Another  is  that,  in  some  areas,  changes 
in  the  amount  of  the  capitation  payments  are 
volatile  from  year  to  year.  This  is  the  case  particu¬ 
larly  in  counties  with  few  Medicare  beneficiaries. 
Additionally,  base  payment  rates  may  be  too  high 
in  areas  where  plans  enjoy  favorable  selection. 
With  less  costly  beneficiaries  in  risk  plans,  the  pay¬ 
ment  rates  there  will  reflect  the  higher-than-average 
spending  for  Medicare  beneficiaries  remaining  in 
the  fee-for-service  option. 

Relationship  Between  Payment  Rates  and 
Plan  Participation  and  Benefits 

HMOs  have  several  reasons  for  securing  a  Medi¬ 
care  risk  contract.  One  is  that  the  capitation  rates 
allow  plans  to  earn  a  profit.  Another  is  that  employ¬ 
ers  may  encourage  HMOs  to  participate  so  that 
their  retirees  can  enroll.  This  is  an  increasingly 
popular  strategy  for  reducing  employer  liability  for 
retirement-related  health  insurance.  Yet  a  third  rea¬ 
son  is  that,  in  competitive  markets  where  most  pri¬ 
vate  sector  employees  are  in  managed  care  plans, 
HMOs  may  participate  in  Medicare  to  increase 
their  4otal  enrollment.  Larger  plans  may  negotiate 
more  favorable  contracts  with  providers. 
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ProPAC  analysis  of  1995  data  suggests  that 
HMOs  are  more  likely  to  participate  in  the  risk 
contracting  program  in  urban  areas  that  have  higher 
Medicare  payment  rates.  An  HMO  located  in  a 
metropolitan  area  where  the  payment  rate  is  10  per¬ 
cent  above  the  national  average  is  about  1 1  percent 
more  likely  to  have  a  risk  contract  than  an  HMO 
serving  an  area  with  the  national  average  rate. 
Other  factors,  including  local  market  conditions 
and  HMO  characteristics  (such  as  size,  ownership, 
and  model  type),  also  are  related  to  the  probability 
of  participation. 

The  payment  rate  also  affects  benefit  packages. 
Risk  plans  in  urban  areas  with  higher  payment  rates 
tend  to  offer  the  most  generous  benefit  packages, 
while  plans  in  areas  with  the  lowest  payment  rates 
generally  have  the  fewest  additional  benefits.  The 
extra  benefits  are  an  important  inducement  for  ben¬ 
eficiaries  to  join  these  plans. 

Overall,  then,  the  analysis  suggests  that  Medi¬ 
care  payment  influences  plans’  decisions  about  par¬ 
ticipation  in  the  risk  contracting  program  and  the 
value  of  the  additional  benefits  they  will  offer. 
Nonetheless,  since  these  observations  are  based  on 
a  single  year  of  data,  no  conclusions  can  be  drawn 
about  plans’  probable  responses  to  changes  in  the 
level  of  the  payment  rate. 

RISK  CONTRACTING  PROGRAM 
PAYMENT  IMPROVEMENTS 

The  risk  contracting  program  could  restrain 
Medicare  spending,  but  only  if  problems  with  the 
payment  method  are  addressed.  The  following  rec¬ 
ommendations  would  improve  the  payment  method 
in  several  ways. 

Adopting  a  new  risk  adjustment  method  would 
allow  Medicare  capitation  rates  to  reflect  enrollees’ 
likely  use  of  health  care  services  more  accurately. 
Adjusting  the  base  payment  rates  would  establish 
capitation  payment  amounts  that  are  more  in  line 
with  the  costs  of  an  efficient  plan.  Using  an  update 
framework  instead  of  the  rise  in  fee-for-service 
spending  to  increase  plan  payment  rates  from  year 
to  year  would  let  Medicare  share  in  HMO  efficien¬ 
cies.  It  also  would  remove  the  effects  of  biased 
selection  from  rate  increases  and  give  plans  more 
predictable  updates  in  future  years.  Exploring  alter¬ 
nate  methods  for  setting  capitation  rates,  such  as 
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competitive  bidding  and  negotiation,  might  permit  method  could  be  designed  that  would  draw  on  both 

Medicare  to  exert  greater  influence  on  plans  to  pro-  types  of  information.  The  desirability  of  a  com- 

vide  qualify  care  at  less  cost.  bined  method,  however,  would  depend  on  whether 

the  additional  data  collection  cost  is  justified  by  the 
Implementing  these  recommendations  would  ability  to  make  more  accurate  predictions, 
decrease  the  capitation  rates  in  some  areas  and 

raise  them  in  others.  Given  the  relationship  Even  the  best  available  risk  adjustment  methods, 
between  participation  and  payment  rates,  this  might  though,  are  not  likely  to  correct  fully  for  selection 

influence  where  Medicare  risk  plans  are  available.  possibilities.  Thus,  some  combination  of  payments 

Lowered  payment  rates  might  cause  some  plans  to  for  actual  services  used,  along  with  a  risk-adjusted 

drop  certain  counties  from  their  service  areas  or  not  capitation  payment  (that  is,  partial  capitation),  should 

renew  their  Medicare  contracts.  But  plans  could  be  considered.  A  limited  version  of  partial  capitation 

employ  other  strategies  as  well.  Indeed,  they  have  is  an  outlier  scheme.  An  outlier  policy  would  provide 

some  flexibility  in  this  regard.  They  could  bargain  additional  funds  to  plans  for  enrollees  whose  health 

more  forcefully  with  providers  over  practice  pat-  care  spending  had  exceeded  a  specified  threshold, 

terns  and  provider  payment  rates  or  reduce  the  Outlier  payments  could  be  financed  by  withholding 

value  of  the  benefit  package  they  offer.  The  latter  an  appropriate  percentage  from  plan  payments.  This 

approach  would,  however,  make  risk  plans  less  type  of  policy  would  financially  assist  plans  with 

attractive  to  beneficiaries.  In  areas  where  rates  large  shares  of  costly  beneficiaries,  thereby  reducing 

increased,  nonparticipating  plans  might  seek  a  their  financial  incentives  to  stint  on  enrollees’ care. 

Medicare  contract.  Plans  already  participating  in 

these  areas  would  be  able  to  offer  beneficiaries  Improved  risk  adjustment  likely  will  involve  new 
extra  benefits,  which  would  make  enrolling  in  these  costs  to  Medicare  for  collecting  data  from  plans, 
plans  even  more  attractive.  Once  gathered,  the  information  will  need  to  be  pro¬ 

cessed  quickly  enough  to  adjust  the  payment  in  a 
Recommendation  35:  Improving  the  Risk  timely  manner.  The  plans  also  are  likely  to  incur 

Adjustment  Method  expenses,  since  they  will  have  to  provide  Medicare 

with  new  utilization  and  cost  data. 

A  combination  of  techniques  should  be  used 

to  adjust  Medicare's  capitation  payments  Introducing  a  new  method  could  entail  signifi- 
so  that  tHey  better  reflect  enrollees'  likely  cant  redistribution  of  capitation  funds,  potentially 

use  of  services.  The  Secretary  should  adopt  disrupting  the  risk  contracting  program.  Thus,  the 

risk  adjusters  based  on  diagnosis,  health  method  should  be  applied  to  increasing  shares  of 

status,  or  both  as  well  as  an  outlier  policy  the  payment  rates  over  time, 

for  costly  cases.  Partial  capitation  arrange¬ 
ments  should  be  tested.  Plans  should  pro-  Implementing  a  new  risk  adjustment  method  would 
vide  data  to  Medicare  to  support  improved  make  Medicare’s  capitation  rates  more  accurate  but 

risk  adjustment  The  new  risk  adjustment  would  not  completely  eliminate  the  effects  of  risk 

system  should  be  phased  in.  selection.  Consequently,  Medicare  should  continue  to 

support  ongoing  refinement  of  risk  adjustment  meth- 
Researchers  have  been  evaluating  risk  adjust-  ods,  even  as  it  implements  a  new  approach, 
ment  methods  that  would  explain  more  of  the  varia¬ 
tion  in  health  care  spending  than  the  demographic  Recommendation  36:  Excluding  Teaching  and 
adjusters  Medicare  now  uses.  Two  types  of  meth-  Disproportionate  Share  Payments  from  the 
ods  are  most  promising.  One  employs  diagnosis-  Capitation  Rates 
related  information  that  accounts  for  prior  use  of 

health  services,  llie  other  is  based  on  indicators  of  The  fee-for-service  spending  estimates 

health  status,  functioning,  and  past  and  present  Medicare  uses  to  calculate  capitation  rates 

conditions,  which  are  collected  through  a  beneficia-  should  exclude  special  payments  to  hospitals 

ry  survey.  Recent  evidence  suggests  that  risk  with  graduate  medical  education  programs 

adjustment  methods  based  on  prior  diagnoses  are  and  to  those  serving  a  disproportionate 

the  best  available  predictors  of  spending.6  A  share  of  low-income  patients. 
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Medicare’s  fee-for-service  spending  in  each 
county  includes  the  special  payments  made  to  hos¬ 
pitals  that  operate  graduate  medical  education  pro¬ 
grams  and  to  those  that  serve  a  disproportionate 
share  of  low-income  patients.  Medicare  provides 
these  extra  payments  to  recognize  the  higher  costs 
of  teaching  hospitals  and  to  maintain  access  to  hos¬ 
pitals  that  serve  large  numbers  of  poor  patients. 
(See  Chapter  1.)  Plans  are  unlikely  to  pay  these 
hospitals  amounts  that  reflect  the  special  Medicare 
payments.  Consequently,  the  capitation  payment 
rates  may  be  higher  than  the  costs  that  efficient 
plans  would  be  expected  to  incur  in  providing 
Medicare-covered  services.  Removing  special  pay¬ 
ments  from  the  fee-for-service  spending  base 
would  result  in  more  appropriate  capitation  rates. 

ProPAC  analysis  of  1995  data  found  these  pay¬ 
ments  accounted,  on  average,  for  5.3  percent  of  the 
capitation  rates.  This  percentage,  however,  varied 
substantially  across  counties.  If  these  special  pay¬ 
ments  were  excluded  from  the  rate  calculation  for¬ 
mula,  rates  would  be  lowered  only  by  2.5  percent 
or  less  in  half  of  all  counties.  In  counties  where 
many  Medicare  fee-for-service  beneficiaries  are 
cared  for  by  teaching  and  disproportionate  share 
hospitals,  though,  payment  reductions  would  be  far 
greater.  The  variation  in  the  amount  by  which 
county  rates  would  be  affected  by  this  policy 
change  reflects  the  uneven  geographic  distribution 
of  teaching  and  disproportionate  share  hospitals. 

At  the  same  time  the  capitation  rates  are  adjust¬ 
ed,  a  mechanism  should  be  developed  to  make 
additional  payments  to  teaching  and  disproportion¬ 
ate  share  hospitals  for  the  Medicare  risk  plan 
enrollees  they  treat.  (See  Recommendation  12.) 

Recommendation  37:  Increasing  Capitation 
Rates  to  Reflect  Use  of  Services  Covered  by 
Other  Government  Programs 

Medicare  should  increase  the  capitation 
rates  to  include  estimated  spending  for  cov¬ 
ered  services  that  program  beneficiaries 
receive  in  facilities  operated  by  the  Depart¬ 
ments  of  Veterans  Affairs  and  Defense. 

In  certain  locales,  some  beneficiaries  receive 
Medicare-covered  services  from  Department  of 
Veterans  Affairs  (VA)  and  Department  of  Defense 
(DoD)  facilities.  Since  the  Medicare  program  does 
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not  pay  for  these  services,  the  base  per  capita  fee- 
for-service  spending  amounts  in  these  areas  are 
understated  compared  with  actual  use  of  Medicare- 
covered  services.  As  a  result,  the  capitation  rates  in 
areas  having  large  retired  military  populations  and 
VA  and  DoD  facilities  are  lower  than  the  rates  in 
otherwise  comparable  areas.  At  the  same  time,  the 
beneficiaries  who  choose  risk  plans  are  not  likely 
to  use  these  facilities.  A  ProPAC  analysis  of  1991 
data  estimated  that  services  provided  to  Medicare 
beneficiaries  in  these  facilities  made  up  about  3 
percent  of  the  total  cost  of  Medicare-covered  ser¬ 
vices.7  The  value  of  such  services  varied  from  1 
percent  to  7  percent  of  total  Medicare  costs  across 
states. 

Because  of  the  geographic  variation  in  the  use  of 
these  providers,  Medicare  should  raise  capitation 
payments  to  reflect  the  costs  of  services  other  gov¬ 
ernment  programs  provide  Medicare  beneficiaries. 
This  would  increase  Medicare’s  spending  for  the 
risk  contracting  program.  In  addition,  the  Health 
Care  Financing  Administration  (HCFA)  would 
incur  some  administrative  expenses  in  obtaining 
data  on  service  utilization  from  VA  and  DoD  and 
adjusting  the  capitation  rates.  Nonetheless,  this 
adjustment  would  improve  payment  equity. 

Recommendation  38:  Reducing  the  Variation  in 
Payment  Rates 

The  variation  in  capitation  rates  across 
counties  should  be  narrowed.  The  lowest 
rates  should  be  raised  to  a  minimum 
amount,  without  increasing  aggregate  pro¬ 
gram  spending.  Medicare  should  evaluate 
the  adequacy  and  appropriateness  of  its 
payment  rates,  however  they  are  deter¬ 
mined. 

Under  current  payment  methods.  Medicare’s 
capitation  rates  vary  widely  among  counties,  lead¬ 
ing  to  substantial  differences  in  payment  both 
between  and  within  market  areas.  Evidence  shows 
that  plans’  projected  spending  for  furnishing  Medi¬ 
care  benefits  does  not  vary  as  much  as  the  payment 
rates.  Improving  risk  adjustment  methods  and 
adjusting  the  fee-for-service  spending  base,  as  rec¬ 
ommended  above,  probably  would  help  to  decrease 
some  of  this  payment  variation.  Nevertheless,  sub¬ 
stantial  differences  in  the  payment  rates  are  likely 
to  continue. 
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The  Commission  believes  the  payment  rates  in 
some  areas  are  too  low  to  allow  risk  plans  to  pro¬ 
vide  Medicare  services.  To  address  this  problem,  a 
minimum  payment  amount  should  be  set.  This 
should  be  done  in  a  way  that  does  not  increase 
overall  spending,  either  by  reducing  all  payment 
rates  above  the  floor  or  by  lowering  the  highest 
rates. 

Variation  in  the  capitation  rates  could  be  con¬ 
strained  using  several  alternate  approaches.  Local 
amounts  could  be  blended  with  the  national  aver¬ 
age  rate,  bringing  all  payment  rates  closer  to  the 
average.  A  larger  geographic  area  could  be  used  as 
the  basis  for  the  payment  rate.  Updates  could  be 
structured  to  bring  base  payment  amounts  closer  to 
each  other  over  time.  The  selected  method  should 
produce  payment  rates  that  reflect  appropriate 
sources  of  variation  in  plans’  costs. 

It  is  unclear  how  much  payment  variability  is 
appropriate,  however.  To  the  extent  that  high  rates 
are  caused  by  inefficient  practice  patterns  and  low 
rates  reflect  underservice,  bringing  the  payment 
rates  closer  to  the  average  may  be  desirable.  But 
other  factors — among  them  differences  in  health 
status  not  captured  by  risk  adjustment  tools,  input 
prices,  or  market  conditions — also  contribute  to 
payment  rate  variation. 

To  be  a  prudent  buyer  of  health  services.  Medi¬ 
care  should  evaluate  the  adequacy  and  appropriate¬ 
ness  of  its  capitation  rates.  It  should  develop  meth¬ 
ods  for  assessing  the  base  payment  rates  and  decide 
how  to  adjust  them  in  response  to  changes  in  local 
market  conditions.  Such  evaluation  and  adjustment 
methods  are  equally  important  for  payment  rates 
determined  in  other  ways,  since  currently  envi¬ 
sioned  approaches  like  competitive  bidding  and 
negotiation  cannot  guarantee  appropriate  payment 
rates. 

Recommendation  39:  Updating  Capitation 
Rates 

Medicare  should  use  a  national  update 
framework  rather  than  fee-for-service 
spending  increases  to  determine  the  annual 
changes  in  risk  plan  payment  rates. 

Medicare  uses  the  projected  increase  in  fee-for- 
service  program  spending  as  the  basis  for  updating 


the  amounts  it  pays  to  risk  plans.  Such  an  approach 
is  no  longer  appropriate  for  several  reasons.  One  is 
that,  when  risk  plans  can  keep  their  cost  increases 
below  those  in  the  fee-for-service  program.  Medi¬ 
care  has  no  way  to  share  in  these  savings.  Another 
is  that  capitation  rate  increases  based  on  fee-for- 
service  spending  have  been  highly  volatile  in  some 
counties.  This  has  been  a  particular  problem  in 
counties  with  few  Medicare  beneficiaries.  Volatile 
rates  not  only  make  it  difficult  for  plans  to  offer  a 
consistent  benefit  package  from  year  to  year,  but 
also  may  make  certain  areas  unattractive  to  HMOs. 

Yet  a  third  reason  is  that,  in  counties  where 
Medicare  beneficiaries  are  enrolled  in  risk  plans, 
the  payment  rates  and  updates  may  be  biased  from 
risk  selection  effects.  In  these  counties,  spending 
increases  reflect  the  pattern  of  health  service  use  by 
a  high-risk  fee-for-service  population,  rather  than 
that  of  average  beneficiaries. 

The  Commission  supports  annual  updates  to  cap¬ 
itation  rates  based  on  a  framework  that  considers 
factors  affecting  plans’  costs.  This  framework 
could  be  structured  to  reflect  economic  indicators 
like  inflation  and  general  productivity  growth.  It 
also  could  account  for  regional  differences  and  fac¬ 
tors  affecting  industry  performance,  such  as  risk 
selection,  efficiency,  and  the  adoption  of  new  tech¬ 
nology. 

Recommendation  40:  Evaluating  Alternative 
Methods  for  Determining  Capitation  Rates 

The  Medicare  program  should  continue  to 
evaluate  other  methods  for  determining 
payment  rates,  including  competitive  bid¬ 
ding  and  negotiation  between  the  program 
and  risk  plans. 

The  Commission  supports  the  Secretary’s  efforts 
to  identify  alternate  ways  of  setting  and  updating 
capitation  rates.  HCFA’s  Competitive  Pricing 
Demonstration  will  evaluate  the  feasibility  and  desir¬ 
ability  of  competitive  bidding.  Under  the  proposed 
design,  all  qualified  HMOs  that  want  to  offer  (or 
continue  to  offer)  a  risk  plan  in  the  demonstration 
area  must  participate  in  this  demonstration.  Plans 
will  offer  bids  on  a  standard  benefit  package.  HCFA 
will  use  the  bids  to  establish  a  uniform,  risk-adjusted 
government  contribution  toward  the  purchase  of  cov¬ 
erage  from  any  of  the  participating  plans. 
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Medicare  should  pursue  other  ways  to  establish  its 
capitation  payments  as  well.  The  Secretary  should 
consider  using  a  third  party,  such  as  a  group  pur¬ 
chasing  entity,  to  negotiate  with  plans  on  Medicare’s 
behalf.  Employer  purchasing  groups  like  the  Pacific 
Business  Group  on  Health  and  some  state  Medicaid 
agencies  have  used  a  bidding  and  negotiation  pro¬ 
cess  to  establish  the  premiums  they  will  pay  plans. 
This  approach  has  also  allowed  these  purchasers  to 
specify  their  requirements  for  quality  and  benefits. 

Innovations  designed  to  lower  payments  to  plans 
possibly  will  mean  fewer  additional  benefits  for  risk 
plan  enrollees.  Consequently,  these  [dans  may  be  less 
attractive  to  beneficiaries,  and  Medicare  might  see  a 
falloff  in  risk  enrollment.  In  addition,  some  beneficia¬ 
ries  who  remain  in  risk  plans  will  have  to  pay  out  of 
pocket  for  services  the  plans  would  have  covered 
with  higher  Medicare  capitation  rates.  If  Medicare 
succeeds  in  lowering  payments  to  plans,  the  Secre¬ 
tary  should  consider  policies  that  would  enable  the 
program  to  share  the  savings  with  beneficiaries. 

RISK  PLAN  INFORMATION 

Hie  Medicare  program  has  a  responsibility  to 
ensure  the  appropriateness  of  its  risk  plan  capitation 
rates,  the  quality  of  care  delivered  by  plans,  and  the 
ability  of  beneficiaries  to  make  informed  choices  about 
this  managed  care  option.  To  fulfill  these  responsibili¬ 
ties,  the  program  should  have  plan-level  data  on  costs 
and  utilization,  along  with  plan  coverage  and  benefit 
policies.  The  Commission  is  offering  three  recommen¬ 
dations  to  improve  the  information  used  by  Medicare 
to  evaluate  and  adjust  its  risk  contracting  program  and 
by  beneficiaries  to  make  enrollment  decisions. 

Information  from  Risk  Plans 

Efforts  to  improve  the  capitation  rates  and  to 
ensure  quality  care  will  require  data  on  risk  plans’ 
costs  and  Medicare  enrollees’  service  use.  Current 
plan  reporting  requirements  are  inadequate  to  meet 
the  needs  of  an  expanding  and  maturing  Medicare 
risk  contracting  program.  Estimates  of  the  costs  of 
services  used  by  risk  plan  enrollees  should  be  avail¬ 
able  to  inform  policy  decisions  regarding  capitation 
base  rates  and  updates.  In  addition,  utilization  and 
outcomes  data  are  necessary  for  quality  assurance 
and  enforcement.  The  Commission  is  aware  of  the 
potential  burden  of  additional  reporting  requirements. 
It  believes,  therefore,  that  the  value  of  these  data 
should  be  carefully  assessed  in  light  of  their  costs. 


Recommendation  41:  Data  to  Improve  Plan 
Payments 

The  Secretary  should  require  risk  plans  to 
provide  information  on  the  costs  of  furnish¬ 
ing  services  to  Medicare  enrollees.  These 
data  are  necessary  to  determine  the  appro¬ 
priateness  of  payment  rates  and  improve 
Medicare  payment  methods. 

As  part  of  the  application  process,  HMOs  submit 
information  on  their  general  finances  to  document 
that  they  are  solvent  and  can  manage  the  risk  of 
capitation  payments.  Participating  HMOs  also 
annually  prepare  ACR  proposals.  As  described  ear¬ 
lier,  these  proposals  project  plans’  spending  based 
on  estimated  costs  of  providing  Medicare-covered 
services  to  their  non-Medicare  population.  The 
spending  is  then  adjusted  for  higher  usage  rates. 
Medicare  does  not  require  plans  to  report  their 
actual  financial  performance  under  the  risk  con¬ 
tracting  program.  Thus,  die  program  has  no  basis  to 
judge  whether  plan  projections  reflect  actual  costs. 
This  information  is  needed  to  evaluate  the  appro¬ 
priateness  of  plan  payment  increases  and  die  rela¬ 
tionship  between  payments  and  the  costs  of  care. 

Financial  performance  data  would  be  valuable  to 
the  Medicare  program  in  at  least  two  other  ways. 
Cost  data  would  permit  Medicare  to  assess  whether 
plans  were  returning  appropriate  amounts  of  pay¬ 
ments  to  beneficiaries  in  the  form  of  additional 
benefits.  Further,  the  information  could  be  used  to 
explore  alternative  bases  for  Medicare  payments. 

The  Commission  does  not  intend  for  plans  to 
submit  a  complex  and  expensive  documentation  of 
costs.  The  desired  information  could  be  obtained 
through  a  process  similar  to  the  one  used  to  prepare 
the  ACR  proposal. 

Recommendation  42:  Evaluating  Plan  Quality 
of  Care 

The  Commission  supports  the  Secretary’s 
efforts  to  evaluate  Medicare  risk  plans 
through  the  use  of  the  Health  Plan  Employ¬ 
er  Data  and  Information  Set  and  satisfac¬ 
tion  surveys.  The  Secretary  should,  in  coop¬ 
eration  with  the  appropriate  organizations, 
continue  to  adapt  and  improve  measure¬ 
ment  tools  to  evaluate  plan  performance. 
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The  Medicare  program  has  always  had  safe¬ 
guards  in  place  to  ensure  that  HMOs  can  provide 
services  and  maintain  quality  of  care.  To  qualify 
fot;  Medicare’s  risk  contracting  program,  HMOs 
must  demonstrate  sufficient  operating  experience 
and  capability  to  furnish  the  full  range  of  services 
available  to  fee-for-service  Medicare  enrollees  in 
the  area.  Participating  HMOs  must  also  have 
quality  assurance  programs  and  enroll  a  mini¬ 
mum  share  of  non-Medicare,  non-Medicaid  plan 
members. 

HCFA  is  improving  on  these  quality  assurance 
requirements  by  working  with  several  organiza¬ 
tions  to  develop  better  measurement  and  report¬ 
ing  requirements.  Beginning  in  1997,  the  agency 
is  requiring  plans  to  report  Health  Plan  Employ¬ 
er  Data  and  Information  Set  (or  HEDIS)  mea¬ 
sures.  Additionally,  in  cooperation  with  the 
Agency  for  Health  Care  Policy  and  Research, 
HCFA  is  planning  to  survey  risk  plan  enrollees 
on  their  satisfaction  with  various  aspects  of  their 
plan. 

The  Commission  supports  these  efforts  to  use  the 
best  available  methods  to  determine  whether  risk 
plans  are  serving  beneficiaries  adequately.  Medi¬ 
care  should  continue  to  work  with  beneficiary 
groups,  advocates,  and  leading  research  organiza¬ 
tions  to  determine  which  measures  and  data  risk 
plans  should  report. 

Information  for  Beneficiaries 

Most  beneficiaries  have  the  option  of  enrolling  in  a 
risk  plan.  Often,  they  are  able  to  choose  among  com¬ 
peting  plans.  To  date.  Medicare  program  information 
about  the  risk  option  has  been  general  and  provided 
only  to  new  beneficiaries  or  to  those  who  request  it. 
More  information  is  supplied  by  the  plans  them¬ 
selves,  through  advertising  and  other  marketing  activ¬ 
ities.  Although  some  private  organizations  have 
developed  expertise  in  helping  beneficiaries  decide 
whether  they  should  enroll  in  a  risk  plan  and  which 
plan  best  meets  their  needs,  these  entities  have  had  a 
limited  reach.  Thus,  most  beneficiaries  have  not  had 
synthesized,  objective  information  to  help  them 
weigh  the  trade-offs  between  remaining  in  the  fee- 
for-service  program  and  joining  a  risk  plan.  Nor  have 
they  been  able  to  compare  the  various  risk  plans. 


Recognizing  this  shortcoming,  HCFA  is  launch¬ 
ing  many  initiatives  in  1997  to  improve  the  infor¬ 
mation  potential  enrollees  can  use  in  deciding 
whether  to  join  a  risk  plan.  It  is  developing  a  series 
of  charts  that  compare  plan  benefits,  quality  indica¬ 
tors,  and  satisfaction  scores.  HCFA  is  also  planning 
to  test  the  use  of  an  independent  third-party  enroll¬ 
ment  broker  to  distribute  information  and  process 
enrollments.  The  agency  will  continue  to  review 
plan  marketing  materials  and  has  issued  standards 
on  the  terms  and  language  that  can  be  used  in  these 
publications.  In  addition,  HCFA  is  studying  the 
kinds  of  information  beneficiaries  want  and  need, 
and  the  best  ways  to  present  it. 

Recommendation  43:  Improving  Information 
for  Beneficiary  Choice 

The  Commission  supports  the  Secretary’s 
efforts  to  improve  beneficiary  information 
about  managed  care  options.  All  beneficia¬ 
ries  should  receive  quality  and  satisfaction 
data  for  risk  plans  and  the  fee-for-service 
option  to  help  them  decide  about  enrolling 
in  a  risk  plan.  Cost  and  benefit  definitions 
should  be  standardized  so  that  beneficiaries 
can  better  compare  plans.  Additionally,  the 
Secretary  should  periodically  assess 
whether  such  information  could  be 
improved. 

HCFA  has  taken  important  steps  to  improve  the 
information  it  gives  beneficiaries  about  Medicare 
managed  care  choices.  The  agency  should  continue 
to  evaluate  if  this  information  is  clear  and  helps 
beneficiaries  decide  whether  to  choose  a  risk  plan 
and  which  risk  plan  to  join.  To  accomplish  this 
goal.  Medicare  should  consult  with  industry,  bene¬ 
ficiaries,  and  consumer  advocates. 

As  beneficiaries  make  their  decisions,  they  first 
should  be  able  to  compare  risk  plans  with  the  fee- 
for-service  option.  Medicare  should  collect  and 
report  quality  of  care  information  for  beneficiaries 
in  the  fee-for-service  option  when  it  is  possible  to 
do  so.  In  addition,  it  should  standardize  the  defini¬ 
tion  of  the  terms  used  to  describe  out-of-pocket 
spending  requirements,  benefits,  and  coverage  so 
that  beneficiaries  can  evaluate  the  products  and 
choose  among  plans. 
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1.  To  enroll  in  a  risk  plan,  a  beneficiary  must  be 
entitled  to  Part  A  coverage  and  enrolled  in  Part 
B.  Beneficiaries  eligible  for  Medicare  because 
of  end-stage  renal  disease  (unless  they  already 
belonged  to  an  HMO  with  a  risk  contract  when 
they  became  Medicare-eligible)  or  who  elected 
hospice  care  are  not  permitted  to  join  a  risk 
plan.  Some  beneficiaries  live  in  areas  not 
served  by  any  risk  plans. 

2.  Beneficiaries  also  can  enroll  in  plans  that  are 
not  at  financial  risk  for  the  cost  of  their  care. 
These  options  are  health  care  prepayment 
plans,  which  are  paid  based  on  the  cost  of  pro¬ 
viding  certain  ambulatory  services,  and  cost¬ 
contracting  plans,  which  cover  all  Medicare 
services.  To  test  other  managed  care  models 
Medicare  also  is  conducting  a  number  of 
demonstration  programs.  About  18  percent  of 
Medicare  managed  care  enrollees  had  chosen 
either  a  cost-contracting  or  demonstration  plan 
as  of  May  1996. 

3.  Plans  may  also  charge  beneficiaries  a  premium 
for  the  average  amount  of  beneficiary  cost  shar¬ 
ing  expected  in  the  fee-for-service  program. 


4.  Jerrold  Hill  and  others.  The  Impact  of  the  Medi¬ 
care  Risk  Program  on  the  Use  of  Services  and 
Costs  to  Medicare,  Health  Care  Financing 
Administration  Contract  500-88-0006,  Decem¬ 
ber  3,  1992;  Physician  Payment  Review  Com¬ 
mission,  Annual  Report  to  Congress  1996, 
March  19%;  Gerald  Riley  and  others,  “Health 
Status  of  Medicare  Enrollees  in  HMOs  and 
Fee-for-Service  in  1994,”  Health  Care  Financ¬ 
ing  Review  17(4):65-76,  Summer  1996. 

5.  Gerald  Riley  and  others,  “Health  Status  of 
Medicare  Enrollees.” 

6.  Randall  Ellis  and  others,  “Diagnosis-Based 
Risk  Adjustment  for  Medicare  Capitation 
Payments,”  Health  Care  Financing  Review 
17(3):  101-28,  Spring  1996;  Jonathan  P.  Wein¬ 
er  and  others,  “Risk-Adjusted  Medicare  Capi¬ 
tation  Rates  Using  Ambulatory  and  Inpatient 
Diagnoses,”  Health  Care  Financing  Review 
17(3):77-99,  Spring  1996. 

7.  Prospective  Payment  Assessment  Commission, 
Medicare  Per  Capita  Expenditures  and  Costs, 
Intramural  Technical  Report  1-96-01,  June  19%. 
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Appendix  A.  Background  Material  and  Analyses 


Appendix  A  provides  background  material  and 
analyses  to  support  some  of  the  Prospective  Pay¬ 
ment  Assessment  Commission’s  (ProPAC’s)  rec¬ 
ommendations  in  this  report.  It  includes  technical 
materials  on  the  individual  components  of  the 
prospective  payment  system  (PPS)  operating 
update  framework:  the  PPS  hospital  market  basket 
index,  scientific  and  technological  advances 


(S&TA),  productivity  improvement  and  service 
change,  and  case-mix  change.  The  update  for  pay¬ 
ments  to  dialysis  facilities  is  also  discussed.  Fur¬ 
ther  analyses  supporting  Commission  decision 
making  are  available  in  ProPAC’s  Technical  , 
Report  Series?  These  reports,  which  can  be 
obtained  by  contacting  the  Commission,  are 
abstracted  in  Appendix  D. 
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OPERATING  UPDATE  FOR  PPS 
HOSPITALS 

The  Prospective  Payment  Assessment  Commis¬ 
sion  annually  recommends  an  update  to  the  operat¬ 
ing  payment  rates  under  Medicare’s  prospective 
payment  system.  The  Commission’s  recommenda¬ 
tion  is  based  on  an  analytic  framework  that  consid¬ 
ers  anticipated  inflation  in  the  prices  of  goods  and 
services  hospitals  use  to  furnish  inpatient  care  to 
Medicare  beneficiaries,  adjusted  for  expected 
changes  in  the  mix  of  resources  used  and  the  types 
of  patients  treated.  The  recommendation  thus  com¬ 
bines  objective  data  and  the  Commission’s  collec¬ 
tive  judgment  about  the  impact  of  factors  that  likely 
will  affect  hospital  costs  in  the  forthcoming  year. 
The.  fiscal  year  1998  PPS  operating  update  recom¬ 
mendation  is  ProPAC’s  thirteenth. 

The  Commission’s  operating  update  recommen¬ 
dations  have  always  been  below  the  forecasted 


increase  in  the  prices  hospitals  face,  averaging  1.5 
percentage  points  less  (see  Table  A-l).  The  updates 
actually  implemented  generally  have  been  lower 
still.  The  annual  increase  in  per  case  payments, 
however,  has  always  been  substantially  higher  than 
the  update  to  payments.  This  is  because  payments 
rise  as  the  mix  of  hospital  patients,  as  measured  by 
the  case-mix  index  (CMI),  becomes  more  costly. 
Medicare  policy  changes  have  also  boosted  per 
case  payments  in  some  years. 

ProPAC’s  analytic  framework  consists  of  four 
major  components.  The  first  is  a  forecast  of  hospi¬ 
tal  input  price  increases,  as  measured  by  the  PPS 
hospital  market  basket  index.  The  second  is  an 
allowance  for  the  cost-increasing  effects  of  scientif¬ 
ic  and  technological  advances.  The  third  is  an 
adjustment  for  productivity  improvement  and  ser¬ 
vice  change.  The  final  component  reflects  the  effect 
of  case-mix  change.  Each  of  these  is  discussed 
below. 


Table  A-1.  Comparison  of  Increases  in  Hospital  Market  Basket,  Average  PPS  Updates,  and  PPS 
Payments  Per  Case,  Fiscal  Years  1984-1997  (In  Percent) 


Fiscal  Year 

Forecasted 
Increase  in  PPS 
Market  Basket* 

Actual 

Increase  in  PPS 
Market  Basket 

ProPAC's 

Recommendation15 

PPS  Update 

HCFA’s 

Recommendation 

Actual 

Increase  in 

PPS  Payments 
Per  Casec 

1984 

4.9% 

4.9% 

4.7% 

4.7% 

18.5% 

1985 

4.0 

3.9 

— 

4.5 

4.5 

10.5 

1986 

4.3 

3.9 

1.5% 

0.0 

0.5 

3.2 

1987 

3.7 

3.5 

1.7 

0.5 

1.2 

5.4 

1988 

4.7 

4.7 

2.3 

0.8 

1.5 

6.0 

1989 

5.4 

5.5 

4.2 

2.7 

3.3 

6.6 

1990 

5.5 

4.6 

•  4.1 

4.0 

4.7* 

6.5 

1991 

5.2 

4.3 

4.7 

3.7 

3.4 

6.0 

1992 

4.4 

3.1 

3.0 

3.0 

3.0 

5.2 

1993 

4.1 

3.0 

2.8 

2.7 

2.7 

3.9 

1994 

4.3 

2.5 

3.6 

2.6" 

2.0 

3.5 

1995 

3.6 

3.0 

2.6 

2.0 

4.1 

1996 

3.5 

2.7 

1.7 

1.5 

1.5 

3.4 

1997 

2.5 

— 

1.0 

1.0 

2.0 

3.9 

*  Based  on  data  available  when  final  PPS  rule  was  issued. 


'  Based  on  ProPAC*s  annual  Report  and  Recommendations  to  the  Congress  and  market  basket  forecast  when  final  PPS  rule  was  issued. 

*  Increases  for  1984  throuryi  1995  are  based  on  Medicare  Cost  Report  data,  wrtiich  correspond  to  hospital  cost  reporting  periods,  rather  than  Federal  fiscal  years; 
those  for  1996  and  1997  are  based  on  PPS  update  and  estimated  case-mix  index  increases. 

*  Annual  update  based  on  the  Health  Care  Financing  Administration's  recommendation  that  rates  be  frozen  at  the  1993  level  through  January  1,  1994. 

*  Actual  update  for  fiscal  year  1990  adjusted  to  reflect  122  percent  across-the-board  reduction  in  diagnosis-related  group  weights. 

SOURCE:  ProPAC. 
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MARKET  BASKET  INDEX 

The  PPS  hospital  market  basket  index  measures 
the  prices  of  the  goods  and  services  hospitals  use  in 
providing  inpatient  care.  As  hospital  input  prices 
increase,  the  costs  of  delivering  the  same  care  in 
the  same  way  rise  proportionately.  The  projected 
change  in  the  market  basket  index  is  thus  an  inte¬ 
gral  component  of  the  Commission’s  PPS  update 
recommendation. 


The  market  basket  consists  of  26  components 
reflecting  the  full  range  of  goods  and  services  that 
hospitals  purchase  (see  Table  A-2).  Capital  goods, 
such  as  buildings  and  equipment,  are  excluded 
from  the  market  basket  because  Medicare  pays  hos¬ 
pitals  separately  for  capital-related  costs.  Each 
component’s  weight  reflects  its  share  of  total  hospi¬ 
tal  operating  expenses.  Because  data  on  actual 
price  changes  for  individual  goods  and  services 
generally  are  not  available,  the  price  change  for 


Table  A-2.  Fiscal  Year  1998  PPS  Hospital  Market  Basket  Expense  Categories,  Weights,  Price  Proxies, 
and  Forecasts  (In  Percent) 


Expense  Category 

Fiscal  Year 
1992  Weights 

Price  Proxy 

Fiscal  Year 
1998  Forecast 

Wages  and  salaries 

50.24% 

HCFA  occupational  wage  index 

3.3% 

Employee  benefits 

11.15 

HCFA  occupational  benefit  index 

3.2 

Professional  fees 

2.13 

ECI,  compensation  for  professional  specialty  and 

technical  workers 

3.3 

Utilities 

2.47 

.. 

-0.1 

Fuel,  oil,  and  gasoline 

0.35 

PPI,  refined  petroleum  products 

-5.8 

Electricity 

1.35 

PPI,  commercial  electric  power 

0.3 

Natural  gas 

0.67 

PPI,  commercial  natural  gas 

0.6 

Water  and  sewage 

0.11 

CPI,  water  and  sewage  maintenance 

6.2 

Professional  liability  insurance 

1.19 

HCFA  professional  liability  insurance  premium  index 

-0.4 

All  other 

32.83 

2.0 

All  other  products 

24.03 

1.4 

Pharmaceutical 

4.16 

PPI,  ethical  (prescription)  drugs 

2.5  - 

Food:  direct  purchase 

2.36 

PPI,  processed  foods  and  feeds 

0.3 

Food:  contract  service 

1.10 

CPI,  food  away  from  home 

4.1 

Chemicals  and  cleaners 

3.80 

PPI,  industrial  chemicals 

0.6 

Surgical  and  medical  instruments  3.13 

PPI,  medical  instruments  and  equipment 

1.7 

Photographic  supplies 

0.40 

PPI,  photographic  supplies 

-0.2 

Rubber  and  plastics 

4.87 

PPI,  rubber  and  plastics 

0.3 

Paper  products 

2.06 

PPI,  converted  paper  and  paperboard  products 

2.8 

Apparel 

0.88 

PPI,  apparel 

1.8 

Machinery  and  equipment 

0.21 

PPI.  machinery  and  equipment 

1.8 

Miscellaneous  products 

1.07 

PPI,  finished  goods 

1.1 

All  other  services 

8.79 

<> 

3.7 

Business  services 

3.82 

ECI,  compensation  for  private  workers  in  business  services 

3.7 

Computer  and  data  processing 

1.93 

AHE,  computer  and  data  processing  services 

4.0 

Transportation  and  shipping 

0.19 

CPI,  transportation 

4.1 

Telephone 

0.53 

CPI,  telephone  services 

2.1 

Postage 

0.27 

CPI,  postage 

8.1 

All  other  services:  labor 

1.71 

ECI,  compensation  for  private  services  occupations 

3.1 

All  other  services:  nonlabor 

0.34 

CPI,  all  items 

2.8 

Total 

100.00  * 

2.8 

Note:  Weights  may  not  sum  to  100  percent  due  to  roumtng.  Forecasts  were  prepared  in  December  1996.  AHE  -  average  hourly  earnings.  CPI  =  consumer 
price  index  for  urban  consumers,  ECI  =  employment  cost  index,  PPt  =  producer  price  index. 

SOURCE:  Health  Care  Financing  Administration.  Office  of  the  Actuary,  and  DRI/McGraw-H*.  Inc. 
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each  component  of  the  market  basket  is  measured 
by  a  proxy  based  on  price  indexes  developed  and 
maintained  by  the  Bureau  of  Labor  Statistics. 

The  weights  assigned  to  each  component  of  the 
market  basket  are  revised  periodically.  This  rebas¬ 
ing  most  recently  occurred  prior  to  fiscal  year 
1997,  with  each  component’s  weight  revised  to 
reflect  spending  shares  in  1992,  rather  than  1987  as 
in  the  previous  market  basket.  The  Health  Care 
Financing  Administration  (HCFA)  also  changed 
some  of  the  price  proxies  it  uses,  but  these  changes 
were  relatively  minor. 

Employee  wages  and  salaries  account  for  about 
half  the  total  weight  in  the  market  basket.  Price 
changes  for  this  component  are  measured  by 
HCFA’s  occupational  wage  index.  This  index  is  a 
composite  of  10  different  wage  rate  proxies  that  are 
combined  to  represent  nine  different  employee  cat¬ 
egories,  each  of  which  is  weighted  to  reflect  its 
share  of  hospital  labor  costs.  The  proxies  come  _ 
from  the  Department  of  Labor’s  employment  cost 
index,  which  measures  the  change  in  employee 
wage  rates  per  hour  worked.  One  of  these  proxies 
is  an  index  that  measures  changes  in  hospital  work¬ 
er  wages.  The  other  nine  reflect  economywide 
wages  for  types  of  workers  comparable  to  those 
hospitals  employ.  The  price  change  for  benefits,  the 
second  largest  market  basket  component,  is  mea¬ 
sured  similarly. 

The  24  other  components  together  make  up 
about  39  percent  of  the  total  market  basket.  The 
largest  of  these  components  represents  particular 
types  of  products,  such  as  rubber  and  plastic  goods, 
pharmaceuticals,  chemicals  and  cleaners,  and  surgi¬ 
cal  and  medical  instruments.  The  price  changes  for 
most  of  these  products  are  measured  using  different 
producer  price  indexes,  which  reflect  price  changes 
for  goods  sold  in  nonretail  markets.  Another  impor¬ 
tant  set  of  components  is  services,  the  largest  being 
business  and  computer-related  services. 

Fiscal  Year  1998  PPS  Hospital 
Market  Basket  Forecast 

The  update  for  the  coming  year  is  based  on  a 
forecast  of  the  increase  in  the  market  basket  index. 
DRI/McGraw-Hill  develops  the  forecasts  for  HCFA 
using  complex  statistical  models  that  project  the 


expected  change  for  each  of  the  26  market  basket 
components.  The  forecasts  are  revised  quarterly, 
and  ProPAC  generally  uses  the  December  estimate 
in  its  March  update  recommendation.  When  imple¬ 
menting  the  update,  HCFA  uses  the  June  estimate, 
which  is  the  most  recent  available  before  the  start 
of  the  new  fiscal  year.  Market  basket  forecasts  for  a 
given  year  often  change  somewhat  from  one  quar¬ 
ter  to  the  next  because  of  the  availability  of  more 
recent  data  on  price  trends  and  economic  condi¬ 
tions. 

The  most  recent  forecast  of  the  PPS  hospital 
market  basket  increase  for  fiscal  year  1998  is  2.8 
percent.  The  prices  of  many  market  basket  compo¬ 
nents  are  expected  to  rise  faster  than  that,  however. 
Employee  wages,  the  largest  component,  are  fore¬ 
casted  to  increase  by  3.3  percent.  Similarly,  busi¬ 
ness  and  computer  services  are  projected  to  grow 
by  3.7  percent  and  4.0  percent,  respectively.  The 
prices  for  a  number  of  other  items  are  actually 
expected  to  fall.  Utility  prices  are  anticipated  to 
decline  by  0.1  percent  and  professional  liability 
insurance  is  forecasted  to  drop  by  0.4  percent.  The 
market  basket  forecast  used  for  this  report  was 
made  in  December  1996;  it  is  likely  to  change 
when  later  data  are  available. 

Adjustment  for  Difference  Between 
HCFA  and  ProPAC  Market  Baskets 

The  Commission  and  HCFA  disagree  on  how  the 
PPS  hospital  market  basket  should  be  constructed. 
Specifically,  ProPAC’s  market  basket  gives  greater 
weight  to  the  measure  of  hospital  industry  wages 
relative  to  the  economywide  measures  in  determin¬ 
ing  the  wage  and  benefit  components.  The  hospital 
industry  measure  makes  up  SO  percent  of  the  wage 
and  benefit  components  in  ProPAC’s  version,  com¬ 
pared  with  about  33  percent  in  HCFA’s  version.1  In 
addition,  there  are  some  technical  differences  in 
how  the  various  wage  and  benefit  proxies  are  com¬ 
bined  that  can  affect  the  estimated  increase  in  aver¬ 
age  labor  compensation. 

Because  of  these  differences,  the  forecasted 
increases  in  ProPAC’s  and  HCFA’s  market  baskets 
can  diverge.  HCFA’s  version,  however,  is  the  one 
used  to  set  the  annual  updates.  The  Commission’s 
update  framework  therefore  is  based  on  HCFA’s 
construction  of  the  market  basket,  but  includes  an 
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adjustment  for  discrepancies  between  the  two  fore¬ 
casts.  For  fiscal  year  1998,  the  forecasted  increase 
in  both  market  basket  indexes  is  2.8  percent.  Con¬ 
sequently,  the  adjustment  is  zero,  but  the  factor  is 
still  included  in  the  framework  to  recognize  the 
conceptual  difference  and  to  indicate  that  any 
future  divergence  in  forecasts  will  be  reflected  in 
the  Commission’s  update  recommendation. 

Correction  for  Fiscal  Year 
1996  Forecast  Error 

There  may  be  sizable  differences  between  the 
forecasted  increase  in  the  market  basket  index  and 
actual  input  price  inflation  in  any  given  year.  Fore¬ 
casting  is  not  an  exact  science,  and  there  can  be 
significant  errors  ^vhen  trends  do  not  follow  histori¬ 
cal  patterns.  Unanticipated  price  fluctuations  in  one 
or  two  components  of  the  market  basket  can  also 
cause  forecast  errors. 

Substantial  discrepancies  between  forecasted  and 
actual  increases  in  the  market  basket  index  can  result 
in  large  overpayments  or  underpayments  to  hospitals 
under  PPS.  For  example,  the  PPS  operating  update  in 
fiscal  year  1994  was  based  on  a  forecasted  increase 
of  4.3  percent,  while  the  actual  rise  was  only  2.5  per¬ 
cent.  Hospitals  thus  received  an  update  that  was  1.8 
percentage  points  higher  than  justified  by  the 
increase  in  the  prices  of  the  goods  and  services  they 
use.  This  equaled  about  $1  billion  in  payments. 

In  developing  its  update  recommendation,  the 
Commission  makes  an  adjustment  to  reflect  sub¬ 
stantial  forecast  errors  (that  is,  errors  of  0.25  per- 
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centage  points  or  more).  This  adjustment  is 
intended  to  remove  the  effects  of  these  errors  from 
future  PPS  payments.  The  forecast  error  is  deter¬ 
mined  at  the  end  of  each  year,  using  data  on  the 
actual  increase  in  the  market  basket  index  for  that 
year.  Because  of  the  timing  of  these  data,  there  is  a 
two-year  lag  in  the  correction  for  market  basket 
forecast  errors.  The  Commission’s  fiscal  year  1998 
update  recommendation  therefore  includes  a  cor¬ 
rection  factor  for  the  error  in  the  fiscal  year  1996 
market  basket  forecast. 

The  forecasted  market  basket  increase  used  to 
calculate  the  update  factor  for  the  fiscal  year  1996 
PPS  payment  rates  was  3.5  percent.  The  actual 
increase  in  the  fiscal  year  1996  market  basket, 
however,  was  only  2.7  percent.  To  account  for  this 
discrepancy,  ProPAC’s  1998  update  recommenda¬ 
tion  includes  a  market  basket  forecast  error  correc¬ 
tion  factor  of  -0.8  percentage  points. 

The  largest  contributor  to  the  fiscal  year  1996 
forecast  error  was  chemical  prices,  which  were  pro¬ 
jected  to  increase  by  6.5  percent  but  actually 
declined  by  1 . 1  percent.  Another  major  contributor 
to  the  error  was  lower-than-anticipated  growth  in 
the  hospital  worker  and  service  worker  wage  prox¬ 
ies.  Lower-than-forecasted  growth  in  benefits  and 
the  price  of  paper  products  also  contributed  to  the 
error.  This  is  the  seventh  consecutive  year  that  there 
has  been  a  significant  negative  forecast  error.  How¬ 
ever,  given  the  recent  trend  toward  lower  actual  and 
projected  hospital  input  price  inflation,  negative 
forecast  errors  may  not  continue  over  the  next  few 
years. 
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SCIENTIFIC  AND  TECHNOLOGICAL 
ADVANCES 

Innovations  in  health  care  technology  affect  the 
cost  of  treating  Medicare  inpatients.  The  effects  of 
these  advances  are  reflected  in  two  components  of 
ProPAC’s  update  framework:  the  scientific  and 
technological  advances  allowance  and  the  produc¬ 
tivity  adjustment.  The  S&TA  allowance,  an 
upward  adjustment  to  the  update,  reflects  the 
Commission’s  judgment  on  the  level  of  financing 
required  for  advances  that  improve  the  quality  of 
care  for  beneficiaries,  but  are  more  expensive. 
Because  other  technological  innovations  reduce 
costs  or  improve  efficiency,  hospitals  have  a 
financial  incentive  to  adopt  them  to  help  meet  the 
productivity  target. 

-  # 

S&TA  Estimation  Process 

Informed  by  technology-specific  analyses  con¬ 
ducted  for  ProPAC,  the  Commission  has,  in  past 
update  recommendations,  included  S&TA  adjust¬ 
ments  ranging  from  0.3  to  1.0  percentage  points 
(see  Table  A-3).  These  analyses  (most  recently 
conducted  for  fiscal  year  1995)  required  three 
steps.2  First,  specific  innovations  were  selected 
from  a  pool  of  candidates.  Technologies  were 
included  only  if  they  were  expected  to  increase 
hospital  inpatient  costs  substantially,  and  if  they 
enhanced  the  quality  of  patient  care.  They  also  had 

Table  A-3.  Scientific  and  Technological 
Advances  Allowances  for  PPS 
Operating  Costs,  Fiscal  Years 
1987-1997  (In  Percent) 


Fiscal  Year 

Percent  of  Total 

Medicare  Operating 

Payments  to  PPS  Hospitals 

1987 

0.7% 

1988 

0.5 

1989 

0.5 

1990 

0.3* 

1991 

0.7* 

1992 

0.7 

1993 

.  1.0 

1994 

1.0 

1995 

0.3 

1996 

0.3 

1997 

0.1  to  0.6 

*  The  Commission  cfcd  not  set  explicit  allowances  lor  SATA,  but  rather  a  net 
allowance  for  SATA  and  productivity.  The  values  represent  initial  estimates. 

SOURCE:  ProPAC. 
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to  be  emerging  and  not  fully  diffused  (that  is,  used 
for  between  5  percent  and  75  percent  of  all  poten¬ 
tially  affected  Medicare  patients).  In  the  second 
step,  estimates  of  the  per  treatment  or  per  case 
costs  associated  with  using  each  technology  were 
generated.  Finally,  these  costs  were  multiplied  by 
the  number  of  Medicare  inpatients  expected  to  use 
the  technology  in  the  upcoming  year.  The  expected 
incremental  cost  of  all  the  selected  technologies 
were  summed  and  then  expressed  as  a  percentage 
of  the  expected  total  payments  for  that  year. 

The  Commission  exercises  its  discretion  when 
using  this  estimate  to  set  the  S&TA  allowance.  It 
may,  for  example,  incorporate  other  effects  of  tech¬ 
nology  not  measured  by  this  method  (such  as 
small-ticket  technologies).  The  Commission’s 
judgment  is  also  required  because  of  the  many  fac¬ 
tors  that  influence  the  adjustment’s  accuracy.  These 
factors  may  include  the  unpredictability  of  patient 
and  physician  receptiveness  to  change,  changing 
maiket  conditions,  and  additional  outcome  studies 
that  alter  scientific  opinions. 

Beginning  with  fiscal  year  19%,  the  Commis¬ 
sion  adopted  a  more  qualitative  approach  to  derive 
its  S&TA  allowance.  The  review  of  recent  hospital 
technology  developments  began  by  evaluating  the 
technologies  identified  in  previous  analyses.  Using 
studies  highlighted  in  medical  journals  and  other 
sources,  ProPAC  assessed  the  change  in  the  growth 
of  S&TA  costs  to  determine  the  appropriate  level  of 
of  the  S&TA  allowance,  compared  with  last  year’s. 
For  the  1998  update,  the  Commission  supported  an 
adjustment  of  0.4  percentage  points,  believing  that 
the  incremental  cost-increasing  effect  of  technolog¬ 
ical  advances  on  PPS  hospital  operating  costs 
would  be  relatively  small. 

Technologies  Included  in  the  Analysis  for 
Fiscal  Year  1998 

Although  medical  research  is  progressing,  the 
diffusion  of  new  technologies  appears  to  be  slow¬ 
ing  as  hospitals  consider  their  relative  costs  and 
benefits  more  carefully.  However,  improvements  to 
existing  technologies  are  being  made  and  new 
applications  found.  In  addition,  computer  informa¬ 
tion  systems  are  becoming  more  prevalent. 
ProPAC’s  review  concentrated  on  advancements  in 
four  broad  categories  that  in  recent  years  have  been 
significant  in  the  S&TA  analysis:  cardiovascular 
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drugs,  devices,  and  techniques;  radiology,  imaging, 
and  nuclear  medicine;  biotechnology;  and  manage¬ 
ment  information  systems.3 

Cardiovascular  Drugs,  Devices,  and  Tech¬ 
niques — These  technologies  relate  to  the  manage¬ 
ment  of  cardiac  arrhythmias,  acute  myocardial 
infarctions  (AMIs  or  heart  attacks),  coronary  artery 
disease,  and  strokes,  and  are  traditionally  large  con¬ 
tributors  to  the  S&TA.  Coronary  stenting  (the 
implantation  of  an  expandable  mesh  stainless  steel 
tube  into  a  coronary  artery)  for  treatment  of  heart 
attacks  is  more  frequently  performed,  while  the  use 
of  percutaneous  transluminal  coronary  angioplasty 
alone  (balloon  angioplasty  without  a  stent)  has  lev¬ 
eled  off.4  The  stenting  procedure  is  being  refined 
with  various  anticoagulation  regimes  and  new  stent 
designs.  The  monoclonal  antibody  c7E3,  or  abcix- 
imab,  has  reduced  the  rate  of  acute  complications 
of  coronary  angioplasty  in  high-risk  settings,  and 
clinical  indications  are  growing. 

The  Food  and  Drug  Administration  (FDA)  has 
recently  approved  several  new  drags  and  devices  that 
provide  physicians  with  additional  treatment  options 
for  cardiovascular  conditions.  Another  agent,  recom¬ 
binant  plasminogen  activator  (r-PA  or  reteplase), 
which  was  licensed  by  the  FDA  in  19%,  can  be  used 
in  thrombolytic  therapy  for  the  management  of  AMIs. 
Clinical  trials  have  shown  it  to  have  a  more  rapid 
effect,  with  fewer  complications,  compared  with 
streptokinase  and  tissue-type  plasminogen  activator  (t- 
PA).5  Select  patients  also  are  receiving  t-PA  for  the 
early  treatment  of  strokes.6  Intravenous  amiodarone 
has  been  approved  for  the  treatment  of  cardiac 
arrhythmias.  Also  in  the  past  year,  the  FDA  approved 
the  use  of  an  implantable  defibrillator  for  AMI  and 
arrhythmia  patients  who  would  not  have  been  treated 
previously,  along  with  a  dual-chamber  pacemaker  that 
senses  and  adjusts  for  physical  activity. 

Intravascular  ultrasound  imaging,  included  in 
the  fiscal  year  1996  S&TA  discussion,  continues 
to  be  studied  as  a  tool  for  the  treatment  of  coro¬ 
nary  atherosclerosis.  Other  promising  imaging 
technologies  are  ultrafast  computerized  tomogra¬ 
phy,  which  allows  early  diagnosis  of  artheroscle- 


rosis  by  detecting  calcium  in  coronary  arteries, 
and  magnetic  resonance  angiography. 

Radiology,  Imaging,  and  Nuclear  Medicine — 

Recent  developments  in  radiology,  imaging,  and 
nuclear  medicine  are  based  mostly  on  further  appli¬ 
cations  and  improvements  of  existing  technologies. 
These  tools  include  magnetic  resonance  imaging 
(MRI),  single  photon  emission  computerized 
tomography,  computerized  axial  tomography,  ultra¬ 
sound,  stereotactic  surgery,  and  radionuclides.  As  a 
result,  this  group  of  technologies  is  not  likely  to 
contribute  to  S&TA  costs  as  substantially  as  it  did 
in  the  past. 

The  growth  of  image-guided  therapy  and  digital 
electronic  radiology  may  increase  S&TA  costs. 
Image-guided  therapy,  such  as  MRI-guided  biopsy, 
is  growing  because  imaging  is  especially  useful  in 
directing  treatments  for  very  small  lesions  or 
abnormalities.7 

Biotechnology — This  category  represents  genet¬ 
ically  engineered  or  biosynthetic  products,  like 
monoclonal  antibodies.  In  19%,  the  FDA  approved 
four  new  radiolabeled  antibodies  for  diagnostic 
imaging.  One  locates  myocardial  injury,  another 
identifies  the  disease  stage  for  patients  with  small 
cell  lung  cancer,  and  the  other  two  detect  the  poten¬ 
tial  spread  of  colon  or  prostate  cancer.8  Because  of 
their  limited  application,  these  biotechnology  prod¬ 
ucts  will  be  relatively  small  contributors  to  the 
S&TA  adjustment. 

Management  Information  Systems — This  cate¬ 
gory  includes  computer  systems  for  clinical  depart¬ 
ments  (such  as  radiology),  computer  networks,  lim¬ 
ited  computer-based  patient  record  systems,  and 
decision  support  applications  for  physicians.  These 
systems  are  likely  to  be  substantial  contributors  to 
both  the  operating  and  capital  S&TA  allowances  in 
fiscal  year  1998.  Comprehensive  systems  have  dif¬ 
fused  slowly  because  of  their  high  costs  and  con¬ 
cerns  about  confidentiality.  Hospitals  are  adopting 
them  more  rapidly  today,  however,  responding  to 
greater  information  needs  in  an  increasingly  com¬ 
petitive  environment.9 


Ni 
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PRODUCTIVITY  IMPROVEMENT  AND 
SERVICE  CHANGES 

The  productivity  adjustment  has  traditionally 
been  intended  to  provide  hospitals  with  a  financial 
incentive  to  improve  productivity,  either  from  using 
existing  inputs  more  efficiently  or  from  adopting 
cost-decreasing  technologies.  Each  year,  ProPAC 
sets  a  policy  target  for  the  amount  of  productivity 
improvement  it  believes  is  reasonable  to  expect 
hospitals  to  attain  in  the  coming  year.  A  negative 
adjustment  equal  to  one-half  the  expected  increase 
is  then  made  to  the  PPS  operating  and  capital 
update  recommendations.  This  reflects  the  Com¬ 
mission’s  belief  that  the  Medicare  program  and  the 
industry  should  share  equally  in  the  savings  result¬ 
ing  from  productivity  gains. 

This  year,  ProPAC  has  broadened  the  scope  of 
the  productivity  adjustment  to  reflect  changes  in 
the  nature  of  services  hospitals  provide  during 
inpatient  stays.  The  adjustment  still  embodies  a  tar¬ 
get  for  the  productivity  gains  the  Commission 
expects  hospitals  to  achieve  in  fiscal  year  1998,  but 
it  also  includes  an  additional  amount  for  service 
changes.  This  adjusts  for  the  difference  between 
the  set  of  services  reflected  in  the  PPS  payment 
rates  and  the  services  that  are  actually  delivered 
today  in  the  inpatient  setting. 


length  of  stay  fell  almost  2  percent  in  fiscal  year 
1991  (see  Figure  A- 1).  The  decrease  accelerated  to 
nearly  3  percent  the  next  year  and  then  to  more 
than  4  percent.  In  fiscal  year  1994,  LOS  declined  6 
percent,  and  this  rate  has  continued  through  the  end 
of  fiscal  year  1996.  Over  this  six-year  period,  the 
average  stay  has  gone  from  8.4  days  to  an  estimat¬ 
ed  6.3  days — a  cumulative  drop  of  25  percent. 

As  PPS  stays  have  shortened.  Medicare  benefi¬ 
ciaries’  use  of  post-acute  care  services,  provided 
mostly  by  home  health  agencies,  skilled  nursing 
facilities,  rehabilitation  facilities,  and  long-term 
care  hospitals,  has  grown  rapidly.  Home  health  vis¬ 
its  increased  the  most — more  than  25  percent  anu- 
ally  between  1991  and  1995 — and  utilization  for  all 
of  these  provider  groups  has  risen  by  at  least  10 
percent  a  year. 

The  large  increase  in  post-acute  care  volume 
coinciding  with  the  substantial  drop  in  hospital 
LOS  has  been  cited  as  evidence  that  some  services 
formerly  provided  during  hospital  stays  have  been 
shifted  to  post-acute  settings.  At  a  minimum,  these 
services  include  dietary,  housekeeping,  and  nurs¬ 
ing;  physical  therapy  and  other  ancillary  services 
may  be  shifted  as  well.  Follow-up  care  in  physi¬ 
cians’  offices  and  other  ambulatory  care  settings,  as 
well  as  in  the  home  by  family  and  caregivers  paid 


This  section  summarizes  the  industrywide 
changes  that  have  affected  the  structure  of  services 
included  in  inpatient  stays,  the  effect  of  service 
changes  and  other  factors  on  the  trend  in  productiv¬ 
ity,  and  the  Commission’s  decision  regarding  the 
hospital  productivity  and  service  changes  adjust¬ 
ment  for  fiscal  year  1998. 

Changes  in  the  Hospital  Industry 

The  environment  in  which  hospitals  operate  has 
changed  dramatically  in  recent  years.  Most  notably, 
the  rate  at  which  hospital  costs  per  case  rise  each 
year  has  dropped  from  around  9  percent  in  1985 
through  1991  to  a  new  plateau  of  only  about  2  per¬ 
cent  beginning  in  1994. 10  One  of  the  most  impor¬ 
tant  changes  to  occur  during  this  three-year  period 
was  a  substantial  decline  in  inpatient  lengths  of 
stay  (LOS).  While  this  trend  was  seen  in  all  patient 
groups,  the  largest  reductions  have  been  in  the 
Medicare  population.  After  five  years  in  which 
there  was  almost  no  net  change,  the  average  PPS 


Figure  A-1.  Cumulative  Change  in  PPS 

Average  Length  of  Stay,  Fiscal 
Years  1 984-1 996  (In  Percent) 


Note:  The  percent  changes  for  fiscal  years  1984  through  1994  are  for 
PPS  hospitals  and  PPS-covered  stays  only;  those  for  1995  and 
1996  are  based  on  patients  65  and  older  in  community  hospitals, 
which  include  P PS-excluded  rehabilitation  units. 

SOURCE:  ProPAC  analysis  of  MedPAR  data  from  the  Health  Care 
Financing  Administration  and  data  from  the  American 
Hospital  Association  Annual  Survey  of  Hospitals 
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for  outside  of  Medicare,  may  also  have  substituted 
for  some  services  formerly  furnished  in  the  hospital. 

Besides  changes  in  setting,  technological 
advances  have  eliminated  the  need  for  some  hospi¬ 
tal  services  altogether.  Endoscopic  surgery  and  new 
anesthetic  agents  are  examples  of  innovations  that 
allow  the  patient  to  reach  the  same  level  of  func¬ 
tioning  in  fewer  days,  thus  shortening  the  entire 
episode  of  care.  This  has  reduced  many  patients’ 
requirements  for  hospital  services,  once  again  in 
the  categories  of  room  and  board,  nursing  care,  and 
some  ancillary  services. 

Although  there  is  no  way  to  estimate  the  specific 
effects  of  these  changes,  there  traditionally  has 
been  a  strong  association  between  declines  in  LOS 
and  slower  cost  growth.  In  fact,  PPS  was  seen  from 
the  beginning  as  providing  strong  incentives  to 
reduce  costs  by  shortening  hospital  stays.  In  the 
first  year  of  PPS,  both  LOS  and  cost  growth  fell 
sharply.  Conversely,  while  length  of  stay  held 

Figure  A-2.  Change  in  PPS  Average  Length 
of  Stay  and  Alternative  Measures 
of  Costs  Per  Case,  Fiscal  Years 
1990-1996  (In  Percent) 


1990  1991  1992  1993  1994  1995  1996 

Fiscal  Year 


-  -  •  -  •  All-payer  costs  per  adjusted  admission 


PPS  operating  costs  per  discharge 


—  *—  PPS  average  length  of  stay 

Note:  The  percent  changes  tor  fiscal  years  1991  to  1994  are  for 

PPS  hospitals  and  PPS -covered  slays  only;  those  tor  1995  and  1996 
are  based  on  patients  65  and  older  in  community  hospitals.  PPS 
operating  costs  per  discharge  are  measured  tor  PPS  years,  which 
correspond  roughly  to  fiscal  years. 

SOURCE:  ProPAC  analysis  of  MedPAR  data  from  the  Health  Care 

Financing  Administration  and  data  from  the  American  Hospital 
Association  Artnuai  Survey  of  Hospitals. 


steady  through  fiscal  year  1990,  costs  per  case 
increased  more  than  9  percent  per  year.  As  LOS 
dropped  steadily  over  the  next  four  years,  the  annu¬ 
al  increase  in  per  case  costs  followed  a  similar 
path — declining  sharply  until  dipping  below  zero  in 
both  1994  and  1995  (see  Figure  A-2). 

PPS  data  are  npt  available  for  fiscal  year  1996, 
but  data  from  the  American  Hospital  Association 
National  Hospital  Panel  Survey  show  that  length  of 
stay  for  the  elderly  population  has  continued  to  fall 
at  the  rate  of  6  percent.  Similarly,  overall  cost 
growth  has  remained  modest — about  2  percent — 
through  1996.  These  trends  strongly  suggest  that 
the  recent  trend  in  PPS  cost  per  case  growth  will 
persist  as  well. 

Recent  Changes  and  Productivity  Growth 

Although  the  direction  of  the  trends  in  PPS 
costs  per  case  and  length  of  stay  are  the  same,  the 
decline  in  the  annual  rate  of  change  in  costs  has 
been  much  steeper.  Between  1990  and  1994,  for 
example,  the  yearly  change  in  per  case  costs 
dropped  10  percentage  points  (from  9  to  -1), 
while  the  change  in  LOS  fell  only  about  6  per¬ 
centage  points  (from  zero  to  -6).  This  suggests 
that  factors  other  than  length  of  stay  have  helped 
tame  hospital  cost  inflation.  One  key  reason  is 
smaller  wage  hikes.  Hospital  wages  have  been  ris¬ 
ing  more  slowly  than  those  in  the  general  econo¬ 
my  since  1993,  after  having  increased  faster  for 
many  years  before  that."  But  another  important 
factor  is  productivity. 

Adjusted  patient  days  per  full-time  equivalent 
employee  (FTE)  measures  labor  productivity  while 
controlling  for  the  influence  of  LOS  changes. 
Using  this  measure,  productivity  declined  by  2.0 
percent  in  1992.  But  the  annual  change  began  ris¬ 
ing  in  1993  and  reached  0.5  percent  by  1995  (see 
Figure  A-3).  Even  this  small  improvement  mea¬ 
sured  in  terms  of  patient  days  per  FTE  is  signifi¬ 
cant,  given  that  most  costly  procedures  (especially 
surgery)  are  performed  toward  the  beginning  of  a 
patient’s  stay.  Eliminating  days  at  the  end  of  a  stay 
tends,  all  else  equal,  to  increase  the  average  costli¬ 
ness  of  the  remaining  days,  and  any  productivity 
improvement  achieved  is  net  of  this  effect. 

When  a  measure  of  adjusted  admissions  rather 
than  adjusted  patient  days  per  FTE  is  used,  the  effects 


Percent 
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During  the  1980s,  hospitals’  actual  labor  produc¬ 
tivity  growth  always  fell  short  of  the  target  the 
Commission  had  established  a  year  earlier  in 
setting  the  productivity  adjustment.  But  since 
1990-s-when  the  downward  trend  in  length  of  stay 
began — the  industry  has  exceeded  ProPAC’s  stan¬ 
dard  in  most  years.  During  the  three  years  in  which 
LOS  fell  the  most  and  per  case  cost  growth  was  the 
smallest — fiscal  years  1994,  1995,  and  1996 — the 
gap  between  actual  and  expected  productivity 
improvement  was  almost  8  percentage  points  (see 
Table  A-4). 

The  Commission’s  Decision 

ProPAC  has  traditionally  based  its  productivity 
adjustment  on  the  performance  of  other  industries. 
The  improvement  in  labor  productivity  for  all  non¬ 
farm  industries  averaged  2.6  percent  per  year  from 
1965  through  1973,  and  1.1  percent  thereafter  through 
1993  (see  Table  A-5).12  The  gains  have  been  smaller 
in  recent  years,  averaging  0.5  percent  from  1994 
through  19%.  Because  the  Commission  believes  the: 
savings  from  improving  productivity  should  be  shared 
with  hospitals,  the  adjustment  would  generally  be  set 
at  half  the  gain  acheived  in  other  industries.  Focusing 
on  the  period  since  PPS  began,  these  data  support  a 
range  of  from  -0.3  percent  to  -0.6  percent. 

This  year,  the  Commission  wanted  to  account  for 
both  the  productivity  gains  that  hospitals  can  reason¬ 
ably  be  expected  to  achieve  in  fiscal  year  1998  and 
changes  in  the  nature  of  the  services  hospitals  fur¬ 
nish  in  its  adjustment.  Because  the  kinds  of  service 


Table  A-4.  Cumulative  Hospital  Productivity  Growth,  Fiscal  Years  1990-19S6 
(In  Percent) 


Fiscal  Years 

Fiscal  Years 

Indicator 

1990  to  1996 

1993  to  19% 

Productivity  growth  expected  by  the  Commission  in 
developing  its  productivity  adjustments 

7.0% 

3.0% 

Actual  labor  productivity  growth 

12.1 

10.8 

Gap  between  actual  and  expected  productivity  growth 

5.1 

7.8 

SOURCE:  ProPAC's  annual  Report  and  Recommendations  Id  the  Congress  and  the  American  Hospital  Association  Annual  Survey  of 


Figure  A-3.  Change  in  Hospital  Labor 
Productivity,  1990-1995 


•  ♦  -  Measured  using  admissions 
— * —  Measured  using  patient  days 

Note:  Labor  productivity  is  measured  as  admissions  or  as  patient  days 
{both  outpatient  adjusted)  per  full-time  equivalent  employee. 

SOURCE:  American  Hospital  Association  Annual  Survey  of  Hospitals. 


of  service  changes  associated  with  length  of  stay 
reductions  are  captured  along  with  the  impact  of 
labor  productivity  gains.  This  measure  also  shows  a 
trend  of  marked  improvement  since  1992,  but  the 
growth  in  each  year  is  higher.  By  1995,  the  gain 
reached  5.0  percent,  which  is  by  far  the  largest  single 
year  increase  in  the  more  than  three  decades  data 
have  been  kept. 
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Table  A-5.  Average  Annual  Growth  in  Labor 
Productivity  for  Non-Farm 
Businesses,  Fiscal  Years  1966-1996 
(In  Percent) 


Fiscal  Year 

Labor 

Productivity 

Growth 

Implied 

Productivity 

Adjustment 

Historical: 

1966  to  1973 

2.6% 

1.3% 

1974  to  1983 

1.1 

0.6 

1984  to  1993 

1.1 

0.6 

Recent: 

1994 

0.3 

0.2 

1995 

0.7 

0.4 

1996 

0.5* 

0.3 

*  Seasonally  adjusted  average  ol  the  first  three  quarters  of  1996. 
SOURCE:  Bureau  of  Labor  Statistics. 


changes  seen  in  the  hospital  industry  in  recent  years 
have  not  occurred  in  most  other  industries,  a  sub¬ 
stantially  larger  adjustment  than  general  economy 
data  suggest  is  warranted.  Accordingly,  ProPAC  rec¬ 
ommends  a  range  of  -1.0  percent  to  -3.0 
percent  for  this  component. 
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ADJUSTMENT  FOR  CASE-MIX 
CHANGE 

Under  PPS,  each  discharge  is  assigned  to  a  diag¬ 
nosis-related  group  (DRG)  based  on  the  patient’s 
condition  and  other  information  pertaining  to  the 
treatment  he  or  she  is  expected  to  receive.  The 
DRGs  are  intended  to  group  cases  with  similar 
resource  requirements.  Each  case’s  anticipated 
costliness  is  represented  by  the  DRG  weight.  The 
Medicare  case-mix  index  is  the  average  DRG 
weight  for  all  cases  paid  under  PPS.  Because  the 
DRG  weight  determines  the  PPS  payment  for  each 
case,  an  increase  in  the  CMI  results  in  an  equal  per¬ 
centage  change  in  hospital  payments. 

The  CMI  may  rise  from  year  to  year  because  of 
real  growth  in  case  mix  or  because  of  upcoding. 
Real  case-mix  change  entails  greater  patient 
resource  requirements  due  to  the  mix  of  patients  or 
their  treatment.  For  example,  increases  in  the  aver¬ 
age  severity  of  illness  of  patients  who  are  admitted 
to  hospitals  or  in  the  complexity  of  services  that  are 
provided  on  an  inpatient  basis  are  real  case-mix 
changes.  Upcoding  is  a  change  in  medical  record 
documentation  or  coding  practices  that  results  in 
assignment  of  cases  to  higher-weighted  DRGs 
without  increased  patient  resource  requirements. 

Hospitals  should  be  compensated  for  real  case- 
mix  change,  but  not  for  upcoding.  ProPAC’s  update 
recommendation  reflects  this  belief  by  removing 
the  net  effects  of  upcoding  in  the  current  year  from 
the  payment  rate  for  the  upcoming  year. 

The  Commission’s  task  in  developing  its  case-mix 
change  recommendations  has  been  complicated  by  a 
lack  of  data.  While  the  actual  increase  in  the  CMI  can 
be  estimated  relatively  easily,  determining  how  much 
of  that  change  is  real  and  also  how  much  real  case-mix 
change  is  not  captured  by  the  DRGs  is  considerably 
more  difficult.  While  previous  studies  have  attempted 
to  measure  components  of  real  case  complexity 
change  relative  to  the  change  in  the  case-mix  index, 
they  were  based  on  data  from  1990  and  earlier.  The 
Commission’s  estimates  therefore  must  rely  on  a  com¬ 
bination  of  this  past  research  and  its  own  judgment  as 
to  the  amount  of  real  change  that  has  taken  place. 

There  is  some  promise  of  improvement  in  this 
area.  In  January  1995,  HCFA  introduced  its  Medi¬ 
care  Quality  Indicator  System,  a  software  tool  to 
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develop  data  for  the  agency’s  Health  Care  Quality 
Improvement  Program.  These  data  are  intended  to 
help  Peer  Review  Organizations  (PROs)  carry  out 
their  quality  review  activities  and  develop  collabo¬ 
rative  projects  with  hospitals  and  other  health  care 
providers.  Two  Clinical  Data  Abstraction  Centers 
abstract  carefully  specified  information  from  medi¬ 
cal  records.  In  late  1995,  HCFA  began  creating  a 
nationally  representative  sample  of  30,000  Medi¬ 
care  hospital  discharge  records  each  year.  The 
resulting  database  could  be  used  to  compare  the 
original  DRG  used  for  payment  for  each  case  with 
the  DRG  assigned  by  independent  expert  coders  at 
a  later  date.  This  comparison  could  provide  mea¬ 
sures  of  real  case-mix  change  and  upcoding.  At  this 
time,  however,  HCFA  is  still  engaged  in  validation 
of  the  data.  Since  the  data  are  being  developed  to 
assist  the  PROs  and  there  are  tight  restrictions  on 
their  use,  HCFA  has  no  immediate  plans  to  use 
them  to  study  case-mix  change. 

The  Commission’s  case-mix  change  adjustment 
consists  of  three  components.  An  estimate  of  total 
CMI  change  in  the  year  prior  to  the  update  (for 
example,  fiscal  year  1997  for  the  1998  update)  is 
subtracted  from  the  update  factor  to  remove  the 
effects  of  both  real  case-mix  change  and  upcoding. 
A  positive  adjustment  is  then  made  for  the  portion 
of  the  CMI  increase  that  reflects  real  across-DRG 
case-mix  change.  Another  positive  adjustment  is 
made  for  real  case-mix  change  that  is  not  captured 
by  changes  in  the  CMI — within-DRG  case  com¬ 
plexity  change.  These  components  together  reflect 
the  effects  of  real  case-mix  change  while  discount¬ 
ing  the  effects  of  upcoding. 

Total  Case-Mix  Index  Change 

The  CMI  increased  by  5.6  percent  in  fiscal  year 
1985  (see  Figure  A-4).  Between  1985  and  1994, 
case-mix  index  change  declined  annually  except 
for  1988  and  1991.  In  1988,  CMI  change  rose  to 
3.5  percent,  up  from  2.6  percent  in  1987.  This 
acceleration  was  primarily  due  to  two  modifica¬ 
tions  in  DRG  definitions.  Age  greater  than  69  was 
eliminated  as  a  DRG  classification  criterion,  and 
two  heavily  weighted  DRGs  were  created  that 
included  mechanical  ventilation  and  tracheostomy 
as  classification  criteria.  These  revisions  gave  hos¬ 
pitals  incentives  to  further  improve  their  medical 
record  documentation  and  coding  practices,  result¬ 
ing  in  a  larger  increase  in  the  CMI. 
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Figure  A-4.  Change  in  Medicare  Case-Mix 
Index,  Fiscal  Years  1985-1997 
(In  Percent) 


Fiscal  Year 

a  Estimate. 

^Projection. 

SOURCE:  ProPAC  analysis  ot  MedPAR  and  other  data  from  the 
Health  Care  Financing  Administration. 


Additional  modifications  to  DRG  definitions 
resulted  in  another  jump  in  the  rate  of  CMI  growth 
in  1991,  to  2.7  percent  compared  with  2.2  percent 
in  1990.  This  was  the  result  of  several  changes  that 
provided  additional  opportunities  for  upcoding. 
Thirteen  new  DRGs  were  added:  two  restructured 
how  diseases  and  disorders  of  the  circulatory  sys¬ 
tem  are  classified  for  payment,  while  the  rest 
affected  the  assignment  of  bone  marrow  trans¬ 
plants,  liver  transplants,  tracheostomies,  multiple 
significant  traumas,  and  human  immunodeficiency 
virus  infections. 

In  fiscal  years  1992,  1993,  and  1994,  HCFA  made 
relatively  modest  changes  to  the  DRG  definitions.  In 
1992,  it  permitted  reporting  more  diagnoses  and  pro¬ 
cedures  on  the  Medicare  bill,  increasing  the  former 
from  five  to  nine  and  the  latter  from  three  to  six. 
These  changes  make  it  likelier  that  the  bill  will 
include  a  diagnosis  that  classifies  the  case  into  a 
higher-weighted  DRG,  increasing  payment  to  the 
hospital  and  contributing  to  a  higher  overall  CMI. 
However,  CMI  growth  continued  to  slow  to  1 .9  per¬ 
cent  in  1992,  1.0  percent  in  1993  and  0.7  percent  in 
1994. 


Based  on  preliminary  data  from  discharges  during 
1 996,  ProPAC  estimates  that  CMI  change  was  1 .9 
percent  in  1996  and  projects  CMI  change  for  1997 
of  1 .9  percent. 

Real  Across-DRG  Case-Mix  Change 

Having  removed  from  the  payment  base  the 
entire  increase  in  the  CMI,  ProPAC  then  replaces  it 
with  the  portion  of  that  increase  that  is  thought  to 
represent  real  case-mix  change.  For  several  years, 
the  Commission’s  estimates  of  real  case-mix 
change  reflected  the  empirical  evidence  provided 
by  a  major  study  conducted  in  1988  and  1989  by 
RAND.  Sponsored  by  HCFA  with  support  from 
ProPAC,  the  study  involved  reabstracting  medical 
records  and  comparing  the  originally  coded  data 
with  the  recoded  data.  The  methodology  of  the 
study  allowed  for  the  apportionment  of  CMI 
change  into  real  and  upcoding  components. 

RAND  estimated  that  about  two-thirds  of  the  2.4 
percent  increase  in  the  CMI  from  fiscal  year  1986 
to  1987  was  real  case-mix  change.  It  concluded 
that  real  case-mix  change  accounted  for  one-half  of 
the  3.0  percent  increase  from  1987  to  1988. 
Although  the  observed  increases  in  the  CMI  were 
very  different  in  the  two  years,  the  estimates  of  real 
case-mix  change  were  very  similar:  1.6  percent  and 
1.5  percent,  respectively. 

From  fiscal  year  1989  through  1993,  the  Com¬ 
mission’s  judgments  were  consistent  with  RAND’s 
findings.  In  1994,  however,  the  Commission  adjust¬ 
ed  its  estimate  to  reflect  the  lower  rate  of  CMI 
growth. 

The  resurgence  of  CMI  growth  in  the  past  sever¬ 
al  years  may  reflect  changes  in  the  role  of  hospital 
care.  These  changes  may  result  in  real  case-mix 
increases  rather  than  further  improvements  in  cod¬ 
ing  practices.  ProPAC’s  estimate  of  real  across- 
DRG  case-mix  change  for  fiscal  year  1997  is  1.7 
percent  to  1 .9  percent.  This  reflects  the  judgment  of 
the  Commission  that  upcoding  will  have  only  a 
small  impact,  if  any,  on  CMI  change  in  1997. 


For  fiscal  years  1995,  1996,  and  1997,  HCFA 
made  additional  revisions  to  the  DRG  definitions. 
Although  these  changes  also  were  modest,  the  rate 
of  CMI  change  accelerated  to  1.7  percent  in  1995. 


Within-DRG  Case  Complexity  Change 

Within-DRG  case  complexity  measures  the  dis¬ 
tribution  of  patients  within  DRGs  and  how  this 
affects  anticipated  costliness.  It  may  increase 
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because  patients  with  a  particular  principal  diagno¬ 
sis  are  sicker  when  they  enter  the  hospital  or 
because  less  complex  patients  are  being  increasing¬ 
ly  treated  in  other  settings.  For  several  years,  the 
Commission’s  estimates  of  within-DRG  case  com¬ 
plexity  change  were  based  on  analyses  by  Syste- 
Metrics,  Inc.14  These  studies  were  conducted  using 
a  database  that  consisted  of  all  Medicare  discharges 
from  a  10  percent  stratified  random  sample  of  PPS 
hospitals  in  each  year.  Each  discharge  was  classi¬ 
fied  within  the  DRG  based  on  the  principal  diagno¬ 
sis,  disease  stage,  and  the  number  of  unrelated 
comorbidities.  Disease  stage  was  assigned  using 
SysteMetrics’  patient  classification  system.  Disease 
Staging. 

Within-DRG  case  complexity  change  has  gener¬ 
ally  decreased  over  time.  This  results  from  refine¬ 
ments  to  the  DRGs,  with  cases  grouped  more  accu¬ 
rately  with  others  of  similar  complexity  and 
costliness.  However,  SysteMetrics’  estimate  of 
within-DRG  case  complexity  change  increased 
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from  0.7  percent  in  fiscal  year  1991  to  1.0  percent 
in  1992.  These  results  may  have  been  due  to  the 
effect  of  upcoding  rather  than  to  real  case  complex¬ 
ity  change. 

Given  these  technical  difficulties  and  the  appar¬ 
ent  stabilization  of  case-mix  change  at  the  time,  the 
Commission  concluded  that  within-DRG  case  com¬ 
plexity  changed  0.4  percent  in  1993,  0.2  percent  in 
1994,  and  0.2  percent  in  1995.  It  estimated  a  zero 
percent  to  0.2  percent  range  in  1996.  ProPAC  esti¬ 
mates  that  within-DRG  case  complexity  change 
will  be  between  zero  percent  and  0.2  percent  in 
1997. 

Overall  Adjustment 

The  Commission’s  judgment  is  that  the  effects  of 
upcoding  and  within-DRG  case  complexity  change 
should  offset  each  other.  Therefore,  the  appropriate 
case- mix  adjustment  to  the  update  for  fiscal  year 
1998  is  zero. 
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FISCAL  YEAR  1998  UPDATE  FOR 
PAYMENTS  TO  DIALYSIS  FACILITIES 

Since  1983,  dialysis  facilities  have  been  paid  a 
prospectively  set  amount  per  dialysis  treatment 
provided  to  patients  with  ESRD.15  This^amount, 
called  the  composite  rate,  was  developed  in  1983 
based  on  a  sample  of  Medicare  Cost  Reports  from 
1977  through  1979.  It  represents  the  median  cost 
per  treatment,  weighted  for  the  proportion  of 
patients  that  dialyzed  in  the  facility  and  at  home.16 

The  base  composite  rates  for  independent  and 
hospital -based  facilities  are  $122  and  $126  per 
treatment,  respectively.  The  labor-related  portion  of 
each  facility’s  base  rate  is  adjusted  by  its  wage 
index.  These  indexes  reflect  the  relative  differences 
in  labor  prices  across  geographic  areas.  Unlike  pay¬ 
ments  to  BPS  hospitals,  the  composite  rate  has  not 
been  updated  annually.  Although  minor  changes 
were  made  in  1986  and  1991,  current  payments  per 
treatment  are  essentially  equal  to  those  set  in  1983. 

The  Omnibus  Budget  Reconciliation  Act  of  1990 
requires  ProPAC  to  recommend  an  update  to  the 
composite  rate  each  year.  The  Commission  uses  a 
consistent  analytic  framework  to  develop  its  update 
recommendation  for  dialysis;  this  framework  is 
conceptually  similar  to  the  one  used  for  PPS  hospi¬ 
tals.  ProPAC’s  recommendation  is  intended  to 
adjust  the  composite  rate  to  account  for  expected 
changes  in  the  cost  of  dialysis  treatment.  In  addi¬ 
tion,  the  Commission  assesses  the  appropriateness 
of  current  payment  rates  by  examining  the  relation¬ 
ship  between  facility  costs  and  Medicare  payments, 
and  the  change  in  this  relationship  over  time. 

ProPAC’s  Update  Framework 

The  update  framework  for  dialysis  facilities  con¬ 
sists  of  three  components.  The  market  basket  index 
measures  the  increase  in  the  price  of  inputs.  Both 
the  allowance  for  scientific  and  technological 
advances  and  the  target  for  productivity  improve¬ 
ment  account  for  changes  in  the  use  of  inputs 
resulting  from  the  cost-increasing  effects  of  scien¬ 
tific  innovations  and  from  gains  in  efficiency. 

Market  Basket  Index — The  market  basket  index 
is  a  measure  of  the  expected  effect  of  price  inflation 
on  the  cost  of  providing  a  dialysis  treatment. 
Because  an  index  specific  to  dialysis  facilities  is  not 
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available,  ProPAC  constructs  its  own.  The  dialysis 
market  basket  has  four  components — capital,  labor, 
other  direct  costs,  and  overhead — representing  the 
full  range  of  goods  and  services  purchased  by  dialy¬ 
sis  facilities.  Each  component  is  associated  with  a 
forecasted  price  change,  which  is  measured  by  a 
proxy.  Select  price  proxies  from  HCFA’s  PPS  hospi¬ 
tal,  skilled  nursing  facility,  and  home  health  agency 
market  basket  indexes  were  combined  to  construct 
the  price  proxies  for  dialysis  facilities.17  Each  com¬ 
ponent  also  is  associated  with  a  weight  that  repre¬ 
sents  its  proportion  of  total  facility  costs.  These 
weights  are  based  on  the  cost  allocations  reported 
by  facilities  in  unaudited  1995  cost  reports.18  The 
change  in  the  market  basket  index  is,  therefore,  the 
sum  of  the  weighted  price  changes  for  the  four  com¬ 
ponents. 

The  market  basket  analysis  indicates  that  prices 
will  rise  by  2.8  percent  for  independent  and 
hospital-based  dialysis  facilities  between  fiscal 
years  1997  and  1998. 

Scientific  and  Technological  Advances — The 

S&TA  allowance  is  intended  to  recognize  the  costs 
associated  with  the  adoption  and  diffusion  of  scien¬ 
tific  innovations  that  improve  the  quality  of  patient 
care.  The  dialysis  S&TA  allowance  reflects  the 
incremental  operating  and  capital  costs  of  substan¬ 
tial  advances  that  increase  the  cost  of  providing 
routine  services  covered  by  the  composite  rate. 

Past  S&TA  allowances  have  ranged  from  0.6 
percent  to  1.1  percent  (see  Table  A-6).  These  esti¬ 
mates  of  S&TA  costs  were  derived  from  technolo¬ 
gy-specific  analyses  performed  for  ProPAC.19  This 
year,  to  evaluate  the  broad  effects  of  S&TA  on  dial¬ 
ysis  costs,  ProPAC  used  a  qualitative  approach  sim¬ 
ilar  to  the  one  used  for  the  PPS  hospital  operating 
update  recommendation.  This  study  began  by 
reviewing  the  technologies  that  were  included  in 
the  prior  years’  analyses.  Recent  industry  trends  in 
the  use  and  cost  of  new  technologies  were  then 
examined  to  determine  the  level  of  the  increase  in 
facilities’  cost  per  treatment  due  to  S&TA,  com¬ 
pared  to  last  year.20 

The  study  suggests  that  the  emerging  technolo¬ 
gies  included  in  last  year’s  S&TA  allowance  are 
continuing  to  diffuse  and  are  likely  to  boost  the 
costs  of  dialysis  in  the  coming  year.  These  are 
newer  generation  hemodialysis  machines,  computer 
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Table  A-6.  Scientific  and  Technological 

Advances  Allowances  for  Dialysis 
Facilities,  Fiscal  Years  1994-1997 
(In  Percent) 


Fiscal  Year 

Percent  of  Total 
Dialysis  Payments 

1994 

1.1% 

1995 

0.7 

1996 

0.6 

1997 

0.7 

SOURCE:  ProPAC. 


information  systems  (such  as  those  used  to  create 
treatment  records  and  to  analyze  trends  in  chemical 
balances),  kinetic  modeling  (an  algorithm  compar¬ 
ing  delivered  and  prescribed  dialysis  doses,  which 
requires  blood  tests  or  used  dialysate  samples), 
increased  dialysate  needs  in  peritoneal  dialysis 
patients,  and  new  cycling  machines  for  continuous 
cycling  peritoneal  dialysis.  The  evidence  is  less 
clear  whether  synthetic  dialyzers  and  blood  vol¬ 
ume/hematocrit  monitors  will  increase  S&TA 
costs.  Two  newer  technologies,  home  hemodialysis 
machines  and  single  exchange  cyclers  for  continu¬ 
ous  ambulatory  peritoneal  dialysis  (CAPD) 
patients,  are  not  expected  to  affect  1998  costs,  but 
may  increase  dialysis  costs  in  the  future. 

On  the  basis  of  this  review,  ProPAC  concluded 
that  the  increase  in  costs  due  to  technological 
advances  should  be  consistent  with  prior  estimates. 
The  S&TA  allowance  for  fiscal  year  1998  thus 
ranges  from  0.5  percent  to  1 .0  percent. 

Productivity  Improvements — The  productivity 
adjustment  reflects  the  cost-decreasing  effects  of 
using  inputs  more  efficiently.  Historically,  substan¬ 
tial  productivity  improvements  in  the  dialysis 
industry  have  resulted  in  substantial  cost  reduc¬ 
tions.  Although  the  data  indicate  that  productivity 
has  improved  in  the  recent  past  as  well,  comparable 
gains  are  not  likely  for  fiscal  year  1998  (see  Table 
A-7). 

Trends  in  a  number  of  productivity  indicators 
from  the  Medicare  Cost  Report  are  examined  to 
estimate  the  productivity  gains  dialysis  facilities 
can  reasonably  be  expected  to  attain  in  the  coming 
year.  These  indicators  are  the  number  of  total  treat¬ 
ments  (including  hemodialysis  and  peritoneal  dial¬ 
ysis)  per  FTE,  staff  mix,  the  number  of  in-facility 


hemodialysis  treatments  per  station,  the  average 
length  of  a  hemodialysis  session,  and  the  average 
number  of  times  dialyzers  are  reused. 

Dialysis  facilities  have  increased  staff  productiv¬ 
ity,  shown  by  the  increase  in  the  number  of  total 
treatments  per  FTE.  This  measure  suggests  that 
labor  productivity  is  higher  at  independent  facilities 
than  at  hospital-based  facilities.  Facilities  based  in 
hospitals  have  a  more  highly  skilled  mix  of  staff; 
this  is  measured  by  the  ratio  of  registered  nurses 
(RNs)  to  all  direct  patient  care  staff  (including 
RNs,  licensed  practical  nurses,  nursing  assistants, 
and  technicians).  Hospital-based  facilities  have  an 
RN  to  all  staff  ratio  of  0.55,  compared  to  0.36  in 
independent  facilities.  This  ratio  has  remained  rela¬ 
tively  stable  since  fiscal  year  1991  for  both  types  of 
facilities. 

Dialysis  facilities  have  also  been  more  produc¬ 
tive  with  capital,  increasing  the  number  of 
hemodialysis  treatments  provided  per  station. 
Hospital-based  facilities  have  higher  capital  pro¬ 
ductivity  than  independent  facilities.  At  the  same 
time,  the  average  length  of  dialysis  in  hospital- 
based  facilities  is  about  4.5  hours,  a  level  that  has 
remained  stable  since  1991.  The  average  length  of 
dialysis  in  independent  facilities  is  4.3  hours. 

On  the  basis  of  these  measures,  the  Commission 
believes  that  providers  can  continue  to  achieve 
modest  productivity  improvements  of  between  0.5 
percent  to  1.0  percent,  offsetting  the  costs  of 
S&TA. 

Dialysis  Facility  Costs  and  Payments 

ProPAC  uses  its  update  framework  as  the  basis  of 
its  update  recommendation,  but  it  has  also  considered 
other  factors.  These  factors  include  evidence  regard¬ 
ing  quality  of  care  provided  by  dialysis  facilities,  and 
the  adequacy  of  payment  rates. 

Medicare  payment  to  cost  ratios  measure  the 
extent  to  which  Medicare’s  dialysis  payments  cover 
the  costs  of  providing  these  services  to  beneficia¬ 
ries.  Aggregate  facility  costs  were  calculated  from 
the  most  recent  available  data,  unaudited  fiscal  year 
1995  cost  reports.  The  payments  are  based  on  wage- 
adjusted  composite  rates  for  each  facility,  including 
in-facility  hemodialysis  and  home  CAPD.21  These 
ratios  were  updated  to  reflect  1997  costs. 
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Table  A-7.  Productivity  Indicators  for  Hospital-Based  and  Independent  Dialysis 
Facilities,  Fiscal  Years  1991-1995 


Facility  Type 
(Fiscal  Year) 

Total 

Treatments 
Per  FTE 

Staff 

Mix 

Hemodialysis 

Treatments 

Per  Station 

Length  of 
Dialysis 
(In  Hours) 

Hospital-based 

1991 

558 

0.64 

630 

4.5 

1992 

568 

0.63 

630 

4.5 

1993 

575 

0.63 

646 

4.3 

1994 

602 

0.61 

648 

4.5 

1995 

644 

0.58 

646 

4.5 

Independent 

1991 

619 

0.35 

554 

4.5 

1992 

631 

0.33 

567 

4.5 

1993 

615 

0.35 

560 

4.5 

1994 

672 

0.36 

572 

4.2 

1995 

687 

0.36 

572 

4.3 

Note:  FTE  3  fui-time  equivalent  employee.  Staff  mix  =  ratio  of  registered  nurses  to  direct  patient  care  staff,  including  registered  and 
licensed  practical  nurses,  nursing  assistants,  and  technicians. 

SOURCE:  ProPAC  analysis  of  Medicare  Cost  Report  data  from  the  Health  Care  Financing  Administration. 


ProPAC  is  concerned  about  the  quality  and  accu¬ 
racy  of  Medicare  Cost  Report  data  for  dialysis 
facilities.  Cost  and  treatment  data  are  missing, 
inconsistent  across  facilities,  and  widely  variable; 
these  problems  may  occur  because  data  are  not 
used  for  payment  purposes.  Data  from  hospital- 
based  facilities  are  especially  poor,  and  information 
on  peritoneal  dialysis  costs  is  particularly  unreli¬ 
able. 

Facility  Costs  and  Payments  for  Fiscal  Year 
1995 — The  1994  and  1995  data  are  from  improved 
cost  reports  for  independent  facilities,  which  were 
introduced  in  1994.  Among  other  changes,  the  new 
format  corrects  for  an  overhead  allocation  error  in 
which  a  portion  of  independent  facilities’  indirect 
administrative  and  general  costs  was  incorrectly 
removed  from  facility  cost  estimates.  The  cost  esti¬ 
mates  based  on  the  new  cost  report  therefore  are 
higher  than  before.  Largely  because  of  this  correc¬ 
tion,  the  aggregate  payment  to  cost  ratio  fcft  inde¬ 
pendent  facilities  fell  from  1.11  in  1993  to  1.04  in 
1994  (see  Table  A-8). 

In  fiscal  year  1995,  Medicare  payments  covered 
about  74  percent  of  the  costs  reported  by  hospital- 
based  facilities.  Independent  facilities  fared  better, 
with  payments  in  1995  that  covered  103  percent 
of  the  reported  costs  of  dialysis  treatment.  Most 
hospital-based  facilities  (84  percent)  reported 


losses  in  1995,  as  did  45  percent  of  independent 
facilities.  Nevertheless,  more  than  40  percent  of 
independent  providers  had  payment  to  cost  ratios 
higher  than  1.05.  The  10  percent  of  facilities  with 
the  best  performance  had  an  aggregate  payment  to 
cost  ratio  of  1.40. 

The  data  indicate  the  presence  of  economies  of 
scale  for  both  types  of  facilities;  that  is,  facilities 
that  provide  more  treatments  have  lower  costs 
per  treatment,  and  thus  have  higher  payment  to 
cost  ratios.  In  fiscal  year  1995,  Medicare  covered 
79  percent  of  its  reported  costs  in  large  hospital- 
based  facilities,  whereas  in  small  hospital-based 
facilities,  payments  covered  only  60  percent  of 
costs.  The  payment  to  cost  ratio  for  dialysis 
treatments  in  large  independent  facilities  was 
1 .06,  while  in  small  facilities  the  ratio  dipped  to 
0.93. 

Payment  to  cost  ratios  for  independent  facilities 
were  one  percentage  point  higher  in  1994  if  the 
facility  was  proprietary,  rather  than  nonprofit.  The 
difference  widened  in  1995  because  the  ratio  for 
nonprofit  facilities  fell  from  1.03  to  0.97,  while  the 
ratio  for  proprietary  facilities  stayed  at  1.04. 

Estimated  Costs  and  Payments  for  Fiscal  Year 
1997 — Costs  for  1997  were  estimated  by  inflating 
unaudited  1995  costs  by  ProPAC’s  dialysis  market 


■  .  ■  '  ■  U,  -.i 


30124 


Federal  Register  /  Vol.  62,  No.  105  /  Monday,  June  2,  1997  /  Proposed  Rules 


Table  A-8.  Payment  to  Cost  Ratios  for  Hospital-Based  and  Independent  Dialysis  Facilities,  for  All 
Dialysis  Treatments,  Fiscal  Years  1991-1995 


Facility  Type 

Hospital-Based  Facilities 

Independent  Facilities 

1991 

1992 

1993 

1994 

1995 

1991 

1992 

1993 

1994 

1995 

All 

0.80 

0.78 

0.77 

0.77 

0.74 

1.13 

1.12 

1.11 

1.04 

1.03 

Urban 

0.80 

0.77 

0.76 

0.77 

0.73 

1.13 

1.12 

1.12 

1.05 

1.03 

Rural 

0.83 

0.82 

0.87 

0.82 

0.81 

1.12 

1.12 

1.08 

1.01 

1.02 

Nonprofit 

0.80 

0.78 

0.77 

0.77 

0.73 

1.03 

1.02 

1.05 

1.03 

0.97 

Profit 

0.86 

0.67 

0.99 

1.07 

1.07 

1.14 

1.14 

1.12 

1.04 

1.04 

Small 

0.69 

0.64 

0.62 

0.64 

0.60 

1.04 

1.03 

1.00 

0.95 

0.93 

Medium 

0.77 

0.75 

0.71 

0.71 

0.68 

1.11 

1.10 

1.09 

1.02 

1.01 

Large 

0.87 

0.83 

0.85 

0.85 

0.79 

1.17 

1.16 

1.16 

1.08 

1.06 

Note:  Includes  both  hemodialysis  and  peritoneal  dialysis. 

SOURCE:  ProPAC  analysis  of  Medicare  Cost  Report  data  from  the  Health  Care  Financing  Administration. 


basket  index  for  1996  and  1997.  For  1997,  ProPAC 
estimates  that  composite  rate  payments  to  indepen¬ 
dent  dialysis  facilities  will  be  2  percent  below 
unaudited  costs,  while  payments  to  hospital-based 
facilities  will  cover  71  percent  of  costs.  Audited 
cost  data,  however,  would  probably  indicate  more 
favorable  financial  performance. 

Unaudited  cost  reports  overstate  true  Medi¬ 
care-allowable  costs  because  of  nonallowable  or 
incorrectly  reported  expenses.  When  HCFA 
audited  a  sample  of  1991  dialysis  facility  cost 
reports,  it  found  that  independent  dialysis  facili¬ 
ties  overreported  their  costs  by  12.2  percent  and 
hospital-based  facilities  overreported  their  costs 
by  4.6  percent.  The  National  Renal  Administra¬ 
tors  Association  (NRAA),  however,  has  argued 
that  Medicare’s  definition  of  allowable  costs 
understates  the  actual  costs  of  providing  dialysis. 
Specifically,  the  NRAA  maintains  that  the  salary 
limits  for  the  medical  director  and  facility 
administrator  are  too  low  because  they  were 
established  in  1984  and  have  not  been  updated. 
The  Commission  estimated  that  if  these  salaries 
were  not  held  to  1984  levels,  the  independent 
facility  adjustment  would  be  10.5  percent.  Fur¬ 
ther,  the  differential  between  actual  and  audited 
costs  may  be  narrower  than  indicated  by  the 
analysis  because  of  efforts  by  HCFA  and  the 
NRAA  to  make  cost  reporting  more  accurate. 

Since  past  experience  has  demonstrated  that 
reported  costs  are  overstated,  but  recent  informa¬ 
tion  suggests  that  the  differential  has  been 


reduced,  the  true  costs  of  providing  dialysis  are 
unknown.  Actual  payment  to  cost  ratios  in  fiscal 
year  1997  are  sensitive  to  the  level  of  the  audit 
adjustment  that  is  applied  to  costs.  An  appropriate 
adjustment  is  probably  less  than  10.5  percent  for 
independent  facilities  and  4.6  percent  for  hospital- 
based  ones.  Therefore,  for  hospital-based  facili¬ 
ties,  aggregate  payments  are  unlikely  to  cover 
reported  costs,  which  include  allocated  overhead 
expenses  from  the  hospital  (see  Table  A-9).  Pay¬ 
ments  probably  remain  above  costs  in  independent 
facilities. 


Table  A-9.  Estimated  Payment  to  Cost  Ratios 
for  Hospital-Based  and  Independent 
Dialysis  Facilities,  With  and  Without 
Audit  Adjustment,  Fiscal  Year  1997 


Facility  Type 

Cost  Per 
Treatment 

Payment  to 
Cost  Ratio 

Hospital-based 

Withouheudit 

$185.08 

0.71 

With  audit 

176.56 

0.74 

Independent 

Without  audit 

127.90 

0.98 

With  partial  audit 

114.47 

1.10 

With  full  audit 

112.29 

1.12 

Not*:  The  hospital-based  audit  adjustment  is  4.6  percent  the  independent 
partial  auctt  adjustment  is  10.5  percent,  and  the  independent  full  audit 
adjustment  is  12.2  percent. 

SOURCE:  ProPAC  analysis  Ol  Medicare  Cost  Report  data  from  the  Health 
Care  Financing  Administration. 
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Notes  to  Appendix  A 

1.  HCFA  uses  equal  blends  of  hospital  worker  8.  Food  and  Drug  Administration,  “Radiolabeled 
wages  and  economy  wide  wages  to  represent  Antibodies  for  Diagnostic  Imaging,”  FDA  Med- 

the  price  increases  for  the  professional  and  ical  Bulletin  26(3):  2-3,  October  1996. 

technical  worker  category,  which  accounts  for 

65.7  percent  of  total  hospital  labor  expenses.  9.  Donald  A.B.  Lindberg  and  Betsy  L. 
Wage  inflation  in  the  other  occupational  cate-  Humphreys,  “Medical  Informatics,”  Journal  of 

gories  included  in  the  market  basket  is  repre-  the  American  Medical  Association  275(23): 

sented  only  by  proxies  based  on  economy  wide  1821-22,  June  19,  1996. 

wages.  By  contrast,  ProPAC  uses  equal  blends 


of  hospital  worker  wages  and  economywide 
wages  for  all  occupational  groups. 

2.  Abt  Associates,  Inc.,  The  Incremental  Impact  of 
Scientific  and  Technological  Advances  on 
Operating  Costs  in  PPS  Hospitals  and  PPS- 
Excluded  Facilities  (FY  1995),  ProPAC  Extra¬ 
mural  Technical  Report  E-94-02,  January  1994. 
Costs  and  diffusion  rates  for  the  chosen  tech¬ 
nologies  were  estimated  by  medical  and  indus¬ 
try  experts  and  reviewed  by  a  technical  adviso¬ 
ry  panel. 

3.  The  Hospital  Technology  Scanner,  New  Eng¬ 
land  Journal  of  Medicine,  Journal  of  the  Amer¬ 
ican  Medical  Association,  FDA  Medical  Bul¬ 
letin,  Modem  Healthcare,  and  selected  on-line 
sources  were  used  in  this  review. 

4.  John  A.  Bittl,  “Advances  in  Coronary  Angio¬ 
plasty,”  New  England  Journal  of  Medicine 
335(17):  1290-1302,  October  24,  19%. 

5.  Christoph  Bode  and  others,  “Randomized 
Comparison  of  Coronary  Thrombolysis 
Achieved  with  Double-Bolus  Reteplase 
(Recombinant  Plasminogen  Activator)  and 
Front-Loaded,  Accelerated  Alteplase  (Recom¬ 
binant  Tissue  Plasminogen  Activator)  in 
Patients  with  Acute  Myocardial  Infarction,” 
Circulation  94(5):  891-98,  September  1,  1996. 

6.  Vladimir  Hachinski,  “Thrombolysis  in  Stroke: 
Between  the  Promise  and  the  Peril,”  Journal  of 
the  American  Medical  Association  276(12): 
995-96,  September  25,  19%. 

7.  Ronald  G.  Evens,  “Radiology,”  Journal  of  the 
American  Medical  Association  275(23):  1854- 
55,  June  19,  1996. 


10.  These  estimates  are  based  on  data  from  the 
American  Hospital  Association  National  Hos¬ 
pital  Panel  Survey. 

1 1 .  Prospective  Payment  Assessment  Commission, 
Medicare  and  the  American  Health  Care  Sys¬ 
tem,  Report  to  the  Congress,  June  19%,  p.  76. 

12.  The  commonly  cited  breakpoint  between  peri¬ 
ods  of  robust  productivity  gains  and  much 
smaller  gains,  each  lasting  more  than  two 
decades,  is  1973. 

13.  RAND  Corporation,  Methodology  for  Measur¬ 
ing  Case-Mix  Change:  How  Much  Change  in 
the  Case  Mix  Index  is  DRG  Creep?  ProPAC 
Extramural  Technical  Report  E-90-05,  April 
1990. 

14.  SysteMetrics,  Inc.,  Within  DRG  Case  Complex¬ 
ity  Change,  1992,  ProPAC  Extramural  Techni¬ 
cal  Report  E-94-01,  March  1994. 

15.  Medicare  beneficiaries  with  end-stage  renal 
disease  have  little  or  no  kidney  function;  most 
are  treated  with  dialysis.  Dialysis  is  a  process 
for  removing  dissolved  substances  from  the 
patient’s  body  by  diffusion  across  a  semiperme- 
able  membrane. 

16.  Two  types  of  dialysis  are  commonly  used: 
hemodialysis  and  peritoneal  dialysis.  Hemodial¬ 
ysis  removes  toxins,  electrolytes,  and  fluid  by 
circulating  blood  through  a  dialyzing  membrane 
outside  of  the  body  (the  “artificial  kidney,”  or 
dialyzer).  Each  treatment  lasts  about  three  to 
five  hours  and  is  performed  three  times  a  week, 
usually  at  a  dialysis  facility.  Peritoneal  dialysis, 
which  usually  takes  place  at  the  patient’s  home, 
involves  the  infusion  of  dialysate  solution  into 
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the  peritoneal  cavity  through  an  indwelling 
catheter  inserted  into  the  abdomen.  The  peri¬ 
toneal  membrane  acts  as  the  dialyzing  mem¬ 
brane.  When  the  dialyzing  solution  is  drained, 
waste  products  are  removed.  Continuous  ambu¬ 
latory  peritoneal  dialysis  (CAPD)  and  continu¬ 
ous  cycling  peritoneal  dialysis  (CCPD)  are  two 
forms  of  peritoneal  dialysis.  With  CAPD,  the 
patient  performs  several  exchanges  during  the 
day,  through  the  catheter,  with  the  dialysate 
remaining  in  the  peritoneum  between 
exchanges.  With  CCPD,  the  patient  uses  a 
cycling  machine  at  night  that  automatically  per¬ 
forms  the  exchanges.  The  payment  for  peri¬ 
toneal  dialysis  is  made  on  a  weekly  basis  and  is 
equal  to  three  times  the  composite  rate. 

17.  Prospective  Payment  Assessment  Commission, 
End-Stage  Renal  Disease  Payment  Policy, 
ProPAC  Congressional  Report  C-92-04,  June 
1992,  pp.  41-44.  Price  proxies  specific  to  the 
dialysis  industry  are  not  available.  Even  if  they 
were,  they  might  not  be  appropriate.  Given  the 
sizable  amount  of  vertical  integration  in  the 
dialysis  industry  (that  is,  firms  that  own  facili¬ 
ties  often  own  laboratories  or  suppliers  that  ser¬ 
vice  the  facilites),  changes  in  a  dialysis-specific 
price  index  may  be  influenced  by  corporate 
pricing  strategies  rather  than  market  forces. 


18.  The  Medicare  Cost  Report  for  dialysis  facilities 
assigns  all  expenses  into  eight  cost  centers.  These 
cost  centers  were  collapsed  into  the  four  broader 
categories  that  make  up  the  market  basket. 

19.  Abt  Associates,  Inc.,  The  Incremental  Impact  of 
Scientific  and  Technological  Advances  on  Cost 
Increases  in  Dialysis  Facilities  (FY 1997),  ProPAC 
Extramural  Technical  Report  E-96-01,  January 
19%.  The  cost  for  each  selected  technology  was 
derived  by  estimating  the  cost  per  treatment  of  that 
technology  and  multiplying  it  by  the  number  of 
beneficiaries  expected  to  use  it  in  the  upcoming 
year.  The  total  cost  for  all  the  technologies  was 
then  expressed  as  a  percentage  of  total  payments. 

20.  Contemporary  Dialysis  &  Nephrology,  infor¬ 
mal  discussions  with  exhibitors  at  the  1996 
annual  conference  of  the  National  Renal 
Administrators  Association,  and  several  on-line 
sources  were  used  in  this  review. 

21.  Aggregate  payments  used  in  this  analysis  do 
not  include  additional  payments  that  facilities 
receive  through  the  exceptions  process.  HCFA 
estimates  that  current  exceptions  increase  total 
payments  to  hospital-based  facilities  by  about 
$2  per  treatment  and  to  independent  facilities 
by  about  five  cents  per  treatment. 
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Appendix  B.  Biographical  Sketches  of  Commissioners 


Joseph  P.  Newhouse,  Chairman 

Joseph  P.  Newhouse  is  the  John  D.  MacArthur 
Professor  of  Health  Policy  and  Management  at 
Harvard  University  and  director  of  Harvard’s  Divi¬ 
sion  of  Health  Policy  Research  and  Education.  He 
has  been  at  Harvard  since  1988.  Before  that,  Dr. 
Newhouse  was  deputy  program  manager  for  health 
sciences  research  and  head  of  the  Economics 
Department  at  RAND.  He  has  conducted  research 
in  health  care  financing,  economics,  and  policy  and 
was  principal  investigator  for  the  RAND  Health 
Insurance  Study.  Dr.  Newhouse  has  served  on 
many  technical  panels  and  commissions  for  both 
government  and  private  health-related  organiza¬ 
tions,  including  the.  National  Academy  of  Social 
Insurance,  the  Agency  for  Health  Care  Policy  and 
Research,  the  Health  Care  Financing  Administra¬ 
tion,  the  Workers’  Compensation  Research  Insti¬ 
tute,  and  the  Association  of  American  Medical  Col¬ 
leges.  He  is  a  member  of  the  governing  council  of 
the  Institute  of  Medicine  of  the  National  Academy 
of  Sciences,  a  former  member  of  the  Physician 
Payment  Review  Commission,  and  a  past  president 
of  the  Association  for  Health  Services  Research; 
Dr.  Newhouse  has  been  elected  to  the  American 
Academy  of  Arts  and  Sciences.  He  is  editor  of  the 
Journal  of  Health  Economics  and  associate  editor 
of  the  Journal  of  Economic  Perspectives.  Dr.  New¬ 
house  received  a  B.A.  from  Harvard  College  and  a 
Ph.D.  in  economics  from  Harvard  University. 

Susan  S.  Bailis 

Susan  S.  Bailis  is  president  and  chief  operating 
officer  of  The  A*D*S  Group,  a  wholly  owned  sub¬ 
sidiary  of  the  Multicare  Companies,  and  a  senior  vice 
president  of  Multicare.  From  1983  to  1985,  Ms. 
Bailis  was  associate  director  of  New  England  Medi¬ 
cal  Center,  where  she  managed  the  hospital’s  entry 
into  the  long-term  care  field.  Earlier,  she  was  director 
of  social  services  at  the  medical  center.  Ms.  Bailis 
has  held  a  number  of  academic  appointments,  most 
recently  as  assistant  professor  of  psychiatry  at  Tufts 
University  School  of  Medicine.  She  serves  on  the 
boards  of  several  hospitals  and  has  held  leadership 
positions  in  many  local  and  national  professional  and 
community  organizations.  These  include  the  execu¬ 


tive  committee  of  the  American  Health  Care  Associ¬ 
ation,  president  of  the  Massachusetts  Federation  of 
Nursing  Homes,  the  board  of  the  Big  Sister  Associa¬ 
tion,  the  board  of  Simmons  College,  and  the  board  of 
overseers  of  the  Florence  Heller  School  at  Brandeis 
University.  In  addition,  Ms.  Bailis  is  secretary  of  the 
National  Association  of  Social  Workers  and  presi¬ 
dent-elect  of  the  Society  for  Hospital  Social  Work 
Directors  of  the  American  Hospital  Association.  A 
member  of  the  Business  Leadership  Forum  and 
Women’s  Leadership  Forum  of  the  Democratic 
National  Committee,  she  also  served  on  the  Mas¬ 
sachusetts  Medicaid  State  Advisory  Board.  Ms. 
Bailis  has  published  and  lectured  widely  on  health 
care  and  social  welfare  policy.  She  received  a  B.A. 
from  Brandeis  University  and  an  M.S.W.  from  Sim¬ 
mons  College  School  of  Social  Work. 

Clay  D.  Edmands 

Clay  D.  Edmands  is  president  of  Salina  Regional 
Health  Center  in  Salina,  Kansas,  an  acute  care  rural 
referral  center.  His  prior  experience  includes  sever¬ 
al  years  with  the  Fairview  Community  Hospital 
System  in  Minneapolis,  where  he  held  various 
positions,  among  them  administrator  for  develop¬ 
ment  and  operations  of  regional  health  manage¬ 
ment  and  supportive  services.  Mr.  Edmands  was  on 
the  board  of  the  Kansas  Hospital  Association  from 
1980  to  1992,  serving  as  chairman,  treasurer,  and 
member  of  the  executive  committee.  In  addition  to 
serving  two  terms  on  a  regional  policy  advisory 
board  of  the  American  Hospital  Association,  Mr. 
Edmands  was  board  president  of  the  Health  Sys¬ 
tems  Agency  of  Western  Kansas.  He  is  currently  a 
preceptor  for  the  University  of  Kansas  program  in 
health  care  administration  and  chair  of  the  universi¬ 
ty’s  health  care  services  advisory  board.  He  holds  a 
B.S.  in  business  administration  from  the  University 
of  Kansas  and  an  M.H.A.  from  the  University  of 
Minnesota. 

Spencer  Foreman 

Spencer  Foreman  is  president  of  Montefiore 
Medical  Center  of  the  Albert  Einstein  College  of 
Medicine  in  the  Bronx,  New  York.  Before  assum¬ 
ing  leadership  of  Montefiore  in  1986,  Dr.  Foreman 


101 


30128 


Federal  Register  /  Vol.  62,  No.  105  /  Monday,  June  2,  1997  /  Proposed  Rules 


102 

was  president  of  Sinai  Hospital  in  Baltimore.  He 
is  a  board-certified  pulmonary  specialist,  a  fellow 
of  the  American  College  of  Physicians  and  the 
New  York  Academy  of  Medicine,  and  a  member 
of  the  National  Academy  of  Science’s  Institute  of 
Medicine.  A  professor  of  medicine  and  epidemi¬ 
ology  and  social  medicine  at  the  Albert  Einstein 
College  of  Medicine,  Dr.  Foreman  is  a  member  of 
the  boards  of  directors  of  the  American  Joint 
Jewish  Distribution  Committee  and  Ursinus  Col¬ 
lege.  He  was  chairman  of  the  Association  of 
American  Medical  Colleges  and  the  Liaison 
Committee  on  Medical  Education.  He  is  a  mem¬ 
ber  and  former  board  chairman  of  both  the 
League  of  Voluntary  Hospitals  in  New  York  and 
the  board  of  governors  of  the  Greater  New  York 
Hospital  Association.  Dr.  Foreman  is  also  a  mem¬ 
ber  of  the  board  of  trustees  of  the  American  Hos¬ 
pital  Association  and  the  board  of  directors  of  the 
Hospital  Association  of  New  York  State.  For  1 1 
years,  he  served  as  a  commissioned  officer  in  the 
U.S.  Public  Health  Service.  He  received  a  B.S. 
from  Ursinus  College  and  an  M.D.  from  the  Uni¬ 
versity  of  Pennsylvania. 

Spencer  Johnson 

Spencer  Johnson  has  been  president  of  the  Michi¬ 
gan  Health  and  Hospitals  Association  since  1985. 
Previously,  he  was  executive  vice  president  of  the 
Hospital  Association  of  New  York  State.  Mr.  John¬ 
son’s  prior  experience  includes  staff  positions  on  the 
U.S.  Senate  Committee  on  Human  Resources  and  in 
the  U.  S.  House  of  Representatives.  He  was  associ¬ 
ate  director  of  the  Domestic  Council  for  Health, 
Social  Security,  and  Income  Assistance  from  1976 
to  1977,  where  he  was  responsible  for  policy  plan¬ 
ning  and  development  for  President  Gerald  Ford. 
Mr.  Johnson  has  been  a  member  of  the  American 
Hospital  Association’s  State  Issues  Forum  and 
Council  on  Allied  and  Government  Relations.  He 
has  served  on  various  boards,  including  those  of  the 
Albany  Medical  College,  the  Washington  Hospital 
Center,  the  Alpha  Center  for  Health  Planning,  and 
the  Genesee  Regional  Health  Planning  Council.  He 
is  currently  a  board  member  of  Blue  Cross  Blue 
Shield  of  Michigan.  Mr.  Johnson  received  a  B.A.  in 
journalism  from  St.  Bonaventure  University  and  an 
M.P.A.  in  health  policy  and  planning  from  Cornell 
University. 


Clark  E.  Kerr 

Clark  E.  Kerr  is  president  of  ConsumerFirst,  a 
nonprofit  public  benefit  corpvdration,  and  is  chief 
executive  officer  of  ConsumerFirst  Television.  He 
chairs  the  California  Health  Policy  and  Data  Advi¬ 
sory  Commission  and  the  California  Health  Infor¬ 
mation  Committee.  He  is  a  member  of  the  board  of 
directors  of  the  Integrated  Healthcare  Association 
and  is  a  member  of  the  Health  Benefits  Advisory 
Council  for  the  California  Public  Employees 
Retirement  System.  In  addition,  Mr.  Kerr  is  execu¬ 
tive  producer  and  cohost  of  Health  Upbeat,  a  televi¬ 
sion  series  on  health  care  quality,  access,  and  costs. 
Before  joining  ConsumerFirst,  he  held  various 
positions  at  Bank  of  America,  including  vice  presi¬ 
dent  of  government  relations,  manager  of  corporate 
health  programs,  and  manager  of  benefits  planning. 
Mr.  Kerr  formerly  was  the  president  of  the  Califor¬ 
nia  Business  Group  on  Health,  and  a  member  of  the 
boards  of  directors  of  the  Washington  Business 
Group  on  Health,  the  Pacific  Business  Group  on 
Health,  and  the  National  Committee  for  Quality 
Assurance.  He  received  a  B.A.  from  the  University 
of  California,  Davis,  and  an  M.B.A.  from  the  Uni¬ 
versity  of  California,  Berkeley. 

James  R.  Kimmey 

James  R.  Kimmey  is  vice  president  for  health 
sciences  and  professor  of  public  health  at  the  St. 
Louis  University  Health  Sciences  Center,  as  well  as 
professor  of  community  and  family  medicine  at  the 
St.  Louis  University  School  of  Medicine.  In  addi¬ 
tion,  Dr.  Kimmey  serves  as  chair  and  chief  execu¬ 
tive  officer  of  SLUCare,  the  clinical  services  divi¬ 
sion  of  the  university.  He  has  taught  at  the 
University  of  Wisconsin,  Johns  Hopkins  Universi¬ 
ty,  New  York  University,  and  Columbia  University. 
He  served  as  a  commissioned  officer  in  the  Public 
Health  Service  (1962-68)  and  as  president  of  the 
Institute  for  Health  Planning  (1978-87).  Dr.  Kim¬ 
mey  was  administrator  of  the  Division  of  Health 
Policy  and  Planning  of  the  state  of  Wisconsin  and 
executive  director  of  the  American  Public  Health 
Association.  He  served  as  president  of  the  Ameri¬ 
can  Health  Planning  Association  (1980-81)  and 
was  on  its  board  of  directors.  Former  editor  of 
Health  Planning  Memorandum  and  managing 
editor  of  the  American  Journal  of  Public  Health, 
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he  has  written  extensively  on  health  planning  and 
other  health  policy  topics.  Dr.  Kimmey  received 
B.S.,  M.S.,  and  M.D.  degrees  from  the  University 
of  Wisconsin  and  an  M.P.H.  from  the  University  of 
California,  Berkeley. 

Judith  R.  Lave 

Judith  R.  Lave  is  professor  of  health  economics 
and  codirector  of  the  Center  for  Research  on  Health 
Care  at  the  University  of  Pittsburgh.  She  holds  a 
primary  academic  appointment  at  the  University  of 
Pittsburgh  Graduate  School  of  Public  Health,  and 
secondary  appointments  in  the  Departments  of  Psy¬ 
chiatry,  Economics,  and  the  Katz  Graduate  School 
of  Business.  Formerly,  Dr.  Lave  was  a  faculty 
member  at  Camegie-Mellon  University.  At  the  U.S. 
Department  of  Health  and  Human  Services,  she 
was  director  of  the  Division  of  Economic  and 
Quantitative  Analysis  and  director  of  the  Office  of 
Research  in  the  Health  Care  Financing  Administra¬ 
tion.  Dr.  Lave  is  also  a  member  of  the  National 
Academy  of  Science’s  Institute  of  Medicine  and 
the  National  Academy  of  Social  Insurance.  She  is  a 
distinguished  fellow  and  past  president  of  the  Asso¬ 
ciation  for  Health  Services  Research  and  a  past 
president  of  the  Foundation  for  Health  Services 
Research.  Dr.  Lave  chaired  the  technical  panel  on 
health  and  was  a  member  of  the  expert  panel  on 
income  and  health  care  for  the  Advisory  Council 
on  Social  Security.  She  serves  on  the  editorial 
boards  of  the  Journal  of  Health  Politics ,  Policy,  and 
Law  and  the  Health  Administration  Press,  and  is  a 
member  of  the  Institute  of  Medicine’s  report  review 
committee.  Dr.  Lave  has  also  served  as  a  consultant 
to  numerous  private  and  public  oiganizations  in  the 
United  States  and  Canada.  She  received  a  B.A.  and 
an  honorary  LL.D.  from  Queens  University  in 
Canada  and  a  Ph.D.  in  economics  from  Harvard 
University. 

Hugh  W.  Long 

Hugh  W.  Long  is  professor  of  health  systems 
management  at  the  Tulane  University  School  of 
Public  Health  and  Tropical  Medicine.  He  also 
holds  appointments  with  Tulane’s  Freeman  School 
of  Business,  School  of  Law,  and  graduate  faculty 
and  is  the  director  of  the  master  of  medical  man¬ 
agement  degree  program.  Dr.  Long  has  taught  at 
Yale  University,  Stanford  University,  San  Jose  State 
University,  and  Ohio  State  University.  He  is  acting 
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chair  of  the  Medicare  Geographic  Classification 
Review  Board.  Dr.  Long  has  served  as  a  witness 
and  ad  hoc  adviser  on  health  care  financing  to  the 
U.S.  House  of  Representatives’  Committee  on 
Ways  and  Means  and  to  the  U.S.  Senate  Committee 
on  Finance.  He  has  written  numerous  articles  on 
health  care  financing  and  management  and  serves 
on  the  editorial  board  of  Decisions  in  Imaging  Eco¬ 
nomics.  He  is  also  a  member  of  the  Louisiana  bar. 
Dr.  Long  received  a  B.A.  from  Ohio  State  Universi¬ 
ty,  an  M.B.A.  and  a  Ph.D.  in  business  administra¬ 
tion  and  finance  from  Stanford  University,  and  a 
J.D.  from  the  Tulane  University  School  of  Law. 

William  A.  MacBain 

William  A.  MacBain  is  executive  director, 
Geisinger  Health  Plan,  Inc.,  and  senior  vice  presi¬ 
dent,  Health  Plan  Operations-New  York,  of  the 
Geisinger  Health  System.  He  is  also  a  board  mem¬ 
ber  and  past  chairman  of  the  Managed  Care  Asso¬ 
ciation  of  Pennsylvania  and  a  board  member  of  the 
American  Association  of  Health  Plans.  Before  join¬ 
ing  Geisinger,  Mr.  MacBain  was  chief  operating 
officer  at  HMO  of  Western  Pennsylvania.  Formerly, 
he  was  director  of  operations  at  HMO  of  Okla¬ 
homa,  vice  president  of  finance  with  the  Nassau 
Plan  for  Healthcare,  and  director  of  administra¬ 
tion/planning  at  PrePaid  Health  Plan.  Before  that, 
he  was  assistant  director  of  operations  at  Health 
Services  Association,  and  a  public  health  investiga¬ 
tor  with  the  New  York  State  Health  Department.  He 
received  a  B.A.  and  an  M.H.A.  from  Cornell  Uni¬ 
versity. 

Robert  J.  Myers 

Robert  J.  Myers  was  chief  actuary  of  the  Social 
Security  Administration  from  1947  to  1970  and 
deputy  commissioner  of  Social  Security  from  1981 
to  1982.  Currently,  he  is  a  member  of  the  Commit¬ 
tee  of  Actuaries  of  the  United  Nations  Joint  Staff 
Pension  Fund,  as  well  as  president  of  the  Interna¬ 
tional  Fisheries  Commissions  Pension  Society.  He 
is  a  trustee  for  several  organizations,  including  the 
investment  program  of  the  American  Association 
of  Retired  Persons.  An  active  participant  in  retire¬ 
ment  and  pension  plan  issues.  Dr.  Myers  chaired 
the  Commission  on  Railroad  Retirement  Reform 
(1988-90)  and  the  Railroad  Unemployment  Com¬ 
pensation  Committee  (1983-85).  He  served  on  the 
Commission  on  the  Social  Security  “Notch”  Issue 
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(1993-94)  and  was  executive  director  of  the 
National  Commission  on  Social  Security  Reform 
(1982-83).  In  addition.  Dr.  Myers  has  served  as  an 
actuarial  consultant  to  various  congressional  com¬ 
mittees,  as  a  technical  adviser  on  Social  Security 
and  pension  programs  to  numerous  foreign  coun¬ 
tries,  and  as  president  of  both  the  American  Acad¬ 
emy  of  Actuaries  and  the  Society  of  Actuaries.  He 
has  published  widely  on  topics  related  to  Social 
Security  and  retirement,  and  is  professor  emeritus 
at  Temple  University.  He  received  a  B.S.  degree 
from  Lehigh  University,  an  M.S.  degree  from  the 
University  of  Iowa,  and  honorary  degrees  from 
Lehigh  University  and  Muhlenberg  College. 

Glenda  Rosenbloom 

Glenda  Rosenbloom  is  president  of  Rosenbloom 
and  Associates.  From  1983  to  1995,  she  was  vice 
president  of  prospective  payment  for  American 
Medical  International.  Previously,  she  was  health 
care  consulting  manager  at  Ernst  &  Whinney, 
where  she  was  responsible  for  training  hospital  per¬ 
sonnel  implementing  the  Medicare  prospective 
payment  system.  From  1972  to  1982,  Ms.  Rosen¬ 
bloom  was  senior  director  for  Medicare  provider 
payment  at  the  Blue  Cross  Blue  Shield  Association. 
Before  that,  she  was  audit  supervisor  at  Peat,  Mar¬ 
wick,  Mitchell.  Ms.  Rosenbloom  cochaired  the 
Medicare  Technical  Advisory  Group.  She  served 
on  the  board  of  the  Federation  of  American  Health 
Systems,  chaired  its  legislative  committee,  and  was 
vice  chair  of  its  health  care  financing  committee. 
She  received  a  B.S.  from  the  University  of  Illinois 
and  is  a  certified  public  accountant. 

Gerald  M.  Shea 

Gerald  M.  Shea  is  assistant  to  the  president  for 
government  affairs  of  the  American  Federation  of 
Labor-Congress  of  Industrial  Organizations.  Previ¬ 
ously,  he  served  there  as  executive  assistant  to  both 
the  president  and  the  secretary-treasurer,  and  was 
director  of  the  employee  benefits  department.  Mr. 
Shea  also  headed  the  A.F.L.-C.I.O.’s  health  care 
reform  campaign.  His  prior  experience  includes  12 
years  with  the  national  office  of  the  Service 
Employees  International  Union,  where  he  held  var¬ 
ious  positions,  including  assistant  to  the  president 
for  government  affairs  and  health  care  division 
director.  Before  that,  he  was  executive  director  and 
business  manager  of  two  local  union  offices.  Mr. 


Shea  is  a  member  of  the  Joint  Commission  on  the 
Accreditation  of  Health  Care  Organizations  and  the 
Advisory  Board  of  the  Social  Security  Administra¬ 
tion.  He  received  a  B.A.  from  Boston  College. 

Roxane  B.  Spitzer 

Roxane  B.  Spitzer  is  professor  and  associate 
dean  for  practice  management  at  Vanderbilt  Uni¬ 
versity  School  of  Nursing,  professor  of  manage¬ 
ment  at  Vanderbilt’s  Owen  Graduate  School  of 
Management,  and  executive  director  of  University 
Community  Health  Systems.  Previously,  she  was 
vice  president  of  managed  care  at  MEDICUS  Sys¬ 
tems.  She  also  has  been  corporate  vice  president  of 
St.  Joseph  Health  System  and  chief  operating  offi¬ 
cer  of  the  Good  Samaritan  Hospital  in  Los  Ange¬ 
les.  She  holds  various  professorships  at  Texas  Tech 
University  Health  Sciences  Center;  University  of 
Southern  California;  University  of  California,  Los 
Angeles;  and  Vanderbilt  University.  From  1981  to 
1988,  Dr.  Spitzer  was  vice  president,  patient  care 
services,  at  Cedars-Sinai  Medical  Center.  Previous¬ 
ly,  she  was  director  of  nursing  and  practiced  nurs¬ 
ing  in  both  inpatient  and  public  health  settings.  She 
is  a  fellow  of  the  American  Academy  of  Nursing,  a 
diplomate  of  the  American  College  of  Healthcare 
Executives,  and  serves  on  many  other  boards.  She 
received  a  B.S.  from  Adelphi  University,  an  M.A, 
in  nursing  service  administration  from  Columbia 
University,  and  both  an  M.A.  in  management  and 
an  M.B.A.  from  Claremont  Graduate  School.  Dr. 
Spitzer  holds  a  Ph.D.  in  management  from  the 
Peter  Drucker  Management  Center,  Claremont 
Graduate  School. 

James  R.  Tallon  Jr. 

James  R.  Tallon  Jr.  is  president  of  the  United 
Hospital  Fund  of  New  York.  He  also  chairs  the 
Kaiser  Commission  on  the  Future  of  M’edicaid  and 
is  a  visiting  lecturer  at  the  Harvard  University 
School  of  Public  Health.  In  addition,  Mr.  Tallon  is  a 
member  of  the  board  of  commissioners  of  the  Joint 
Commission  on  the  Accreditation  of  Healthcare 
Organizations.  He  serves  on  the  boards  of  the 
Alliance  for  Health  Reform,  the  Alpha  Center  for 
Health  Planning,  the  Association  for  Health  Ser¬ 
vices  Research,  the  Commonwealth  Fund,  and  the 
New  York  Academy  of  Medicine.  Prior  to  joining 
the  United  Hospital  Fund,  he  was  the  majority  lead¬ 
er  of  the  New  York  State  Assembly,  where  he 
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served  for  19  years  beginning  in  1975.  Mr.  Tallon 
was  a  member  of  the  executive  committee  of  the 
National  Academy  for  State  Health  Policy  and  was 
liaison  from  the  National  Conference  of  State  Leg¬ 
islatures  to  the  President’s  Task  Force  on  Health 
Care  Reform.  Before  his  election  to  the  Assembly, 
Mr.  Tallon  was  the  executive  director  of  the  NY- 
PENN  Health  Planning  Council.  He  received  a  B.A. 
from  Syracuse  University  and  an  M.A.  from  Boston 
University.  Mr  Tallon  also  holds  honorary  degrees 
from  the  College  of  Medicine  and  School  of  Gradu¬ 
ate  Studies  of  the  State  University  of  New  York 
Health  Science  Center  in  Brooklyn,  and  New  York 
Medical  College. 

*5 

Jae  L.  Wittlich 

Jae  L.  Wittlich  is  president  and  chief  operating 
officer,  group  operations,  CNA  Insurance  Compa¬ 
nies.  He  also  served  as  vice  president  of  the  group 
benefits  department  from  1985  to  1990  and  as  vice 
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president  of  the  group  operations  division  from 
1977  to  1985.  Before  joining  CNA  Insurance,  Mr. 
Wittlich  was  with  Allstate  for  12  years,  most 
recently  as  assistant  vice  president  of  group  life  and 
health  operations.  He  is  currently  chairman  of  the 
board  of  directors  of  the  Health  Insurance  Associa¬ 
tion  of  America.  Besides  being  a  member  of  the 
executive  committee  and  board  of  directors  of  the 
Association  of  Private  Pension  and  Welfare  Plans, 
he  serves  on  the  boards  of  directors  of  Ameri- 
Choice  Corporation;  the  Foundation  for  Health 
Enhancement;  Managed  Healthcare  Systems  of 
New  York;  and  Private  Healthcare  Systems,  Inc.  In 
addition,  Mr.  Wittlich  has  served  on  many  other 
industry  association  committees  and  lectured  fre¬ 
quently  on  health  care  topics.  He  received  the  1990 
Health  Insurance  Association  of  America’s 
Founders  Medal.  Mr.  Wittlich  is  a  fellow  of  the 
Society  of  Actuaries  and  a  member  of  the  Ameri¬ 
can  Academy  of  Actuaries.  He  holds  B.A.  and 
M.A.  degrees  from  the  University  of  Michigan. 
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The  Congress  established  the  Prospective  Pay¬ 
ment  Assessment  Commission  (ProPAC)  in  Public 
Law  98-21  (the  Social  Security  Amendments  of 
1983)  on  April  20,  1983.  The  current  responsibili¬ 
ties  of  ProPAC  are  set  forth  in  sections  1 862(a)  and 
1886  of  the  Social  Security  Act.  Further  responsi¬ 
bilities  are  set  forth  in  various  Acts  and  confer¬ 
ences  reports.  Below  are  the  passages  of  the  rele¬ 
vant  legislative  sources,  as  amended  through  1994. 

Section  1886(d)  of  the  Social  Security  Act 

(4XC)(i)  The  Secretary  shall  adjust  the  classifi¬ 
cations  and  weighting  factors  established  under 
subparagraphs  (A)  and  (B)  [DRG  classifications], 
for  discharges  in  fiscal  year  1988  and  at  least  annu¬ 
ally  thereafter,  to  reflect  changes  in  treatment  pat¬ 
terns,  technology,  and  other  factors  which  may 
change  the  relative  use  of  hospital  resources. 

(ii)  For  discharges  in  fiscal  year  1990,  the  Secre¬ 
tary  shall  reduce  the  weighting  factor  for  each  diag¬ 
nosis-related  group  by  1 .22  percent. 

(iii)  Any  such  adjustment  under  clause  (i)  for 
discharges  in  a  fiscal  year  (beginning  with  fiscal 
year  1991)  shall  be  made  in  a  manner  that  assures 
that  the  aggregate  payments  under  this  subsection 
for  discharges  in  the  fiscal  year  are  not  greater  or 
less  than  those  that  would  have  been  made  for  dis¬ 
charges  in  the  year  without  such  adjustment. 

(iv)  The  Secretary  shall  include  recommenda¬ 
tions  with  respect  to  adjustments  to  weighting  fac¬ 
tors  under  clause  (i)  in  the  annual  report  to  Con¬ 
gress  required  under  subsection  (e)(3)(B). 

Section  1886(e)(2)  through  (6)  of  the  Social 
Security  Act 

(2XA)  The  Director  of  the  Congressional  Office 
of  Technology  Assessment  (hereinafter  in  this  sub¬ 
section  referred  to  as  the  “Director”  and  the 
“Office,”  respectively)  shall  provide  for  appoint¬ 
ment  of  a  Prospective  Payment  Assessment  Com¬ 
mission  (hereinafter  in  this  subsection  referred  to 
as  the  “Commission”),  to  be  composed  of  indepen¬ 
dent  experts  appointed  by  the  Director  (without 


regard  to  the  provisions  of  title  5,  United  States 
Code,  governing  appointments  in  the  competitive 
service).  The  Commission  shall  review  the  applica¬ 
ble  percentage  increase  factor  described  in  subsec¬ 
tion  (b)(3)(B)  and  make  recommendations  to  the 
[Congress]  on  the  appropriate  percentage  change 
which  should  be  effected  for  hospital  inpatient  dis¬ 
charges  under  subsections  (b)  and  (d)  for  fiscal 
years  beginning  with  fiscal  year  1986.  In  making 
its  recommendations,  the  Commission  shall  take 
into  account  changes  in  the  hospital  market-basket 
described  in  subsection  (b)(3)(B),  hospital  produc¬ 
tivity,  technological  and  scientific  advances,  the 
quality  of  health  care  provided  in  hospitals  (includ¬ 
ing  the  quality  and  skill  level  of  professional  nurs¬ 
ing  required  to  maintain  quality  care),  and  long¬ 
term  cost-effectiveness  in  the  provision  of  inpatient 
hospital  services. 

(B)  In  order  to  promote  the  efficient  and  effec¬ 
tive  delivery  of  high-quality  health  care  services, 
the  Commission  shall,  in  addition  to  carrying  out 
its  functions  under  subparagraph  (A),  study  and 
make  recommendations  for  each  fiscal  year 
regarding  changes  in  each  existing  reimbursement 
policy  under  this  title  under  which  payments  to  an 
institution  are  based  upon  prospectively  deter¬ 
mined  rates  and  the  development  of  new  institu¬ 
tional  reimbursement  policies  under  this  title, 
including  recommendations  related  to  payments 
during  such  fiscal  year  under  the  prospective  pay¬ 
ment  system  established  under  this  section  for 
determining  payments  for  the  operating  costs  of 
inpatient  hospital  services,  including  changes  in 
the  number  of  diagnosis-related  groups  used  to 
classify  inpatient  hospitals  discharges  under  sub¬ 
section  (d),  adjustments  to  such  groups  to  reflect 
severity  of  illness,  and  changes  in  the  methods  by 
which  hospitals  are  reimbursed  for  capital-related 
costs,  together  with  general  recommendations  on 
the  effectiveness  and  quality  of  health  care  deliv¬ 
ery  systems  in  the  United  States  and  the  effects  on 
such  systems  of  institutional  reimbursements 
under  this  title. 

(C)  By  not  later  than  June  1  of  each  year,  the 
Commission  shall  submit  a  report  to  Congress  con- 

__  taining  an  examination  of  issues  affecting  health 
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care  delivery  in  the  United  States,  including  issues 
relating  to — 

(i)  trends  in  health  care  costs; 

(ii)  the  financial  condition  of  hospitals  and  the 
effect  of  the  level  of  payments  made  to  hospitals 
under  this  title  on  such  condition; 

(iii)  trends  in  the  use  of  health  care  services; 
and 

(iv)  new  methods  used  by  employers,  insurers, 
and  others  to  constrain  growth  in  health  care  costs. 

(3) (A)  The  Commission,  not  later  than  March  1 
before  the  beginning  of  each  fiscal  year  (beginning 
with  fiscal  year  1986)  shall  report  its  recommenda¬ 
tions  to  Congress  on  an  appropriate  change  factor 
which  should  be  used  for  inpatient  hospital  services 
in  that  fiscal  year,  together  with  its  general  recom¬ 
mendations  under  paragraph  (2)(B)  regarding  the 
effectiveness  and  quality  of  health  care  delivery 
systems  in  the  United  States. 

(B)  The  Secretary,  not  later  than  April  1,  1987, 
for  fiscal  year  1988  and  not  later  than  March  1, 
before  the  beginning  of  each  fiscal  year  (beginning 
with  fiscal  year  1989),  shall  report  to  the  Congress 
the  Secretary’s  initial  estimate  of  the  percentage 
change  that  the  Secretary  will  recommend  under 
paragraph  (4)  with  respect  to  that  fiscal  year. 

(4) (A)  Taking  into  consideration  the  recommen¬ 
dations  of  the  Commission,  the  Secretary  shall  rec¬ 
ommend  for  each  fiscal  year  (beginning  with  fiscal 
year  1988)  an  appropriate  change  factor  for  inpa¬ 
tient  hospital  services  for  discharges  in  that  fiscal 
year  which  will  take  into  account  amounts  neces¬ 
sary  for  the  efficient  and  effective  delivery  of  medi¬ 
cally  appropriate  and  necessary  care  of  high  quali¬ 
ty.  The  appropriate  change  factor  may  be  different 
for  all  large  urban  subsection  (d)  hospitals,  other 
urban  subsection  (d)  hospitals,  urban  subsection  (d) 
Puerto  Rico  hospitals,  rural  subsection  (d)  hospi¬ 
tals,  and  rural  subsection  (d)  Puerto  Rican  hospi¬ 
tals,  and  all  other  hospitals  and  units  not  paid  under 
subsection  (d),  and  may  vary  among  such  other 
hospitals  and  units. 

(B)  In  addition  to  the  recommendation  made  under 
subparagraph  (A),  the  Secretary  shall,  taking  into  con¬ 


sideration  the  recommendations  of  the  Commission 
under  paragraph  (2)(B),  recommend  for  each  fiscal 
year  (beginning  with  fiscal  year  1992)  other  appropri¬ 
ate  changes  in  each  existing  reimbursement  policy 
under  this  title  under  which  payments  to  an  institution 
are  based  upon  prospectively  determined  rates. 

(5)  The  Secretary  shall  cause  to  have  published 
in  the  Federal  Register,  not  later  than — 

(A)  the  May  1  before  each  fiscal  year  (beginning 
with  fiscal  year  1986),  the  Secretary’s  proposed 
recommendations  under  paragraph  (4)  for  that  fis¬ 
cal  year  for  public  comment,  and 

(B)  the  September  1  before  such  fiscal  year  after 
such  consideration  of  public  comment  on  the  pro¬ 
posal  as  is  feasible  in  the  time  available,  the  Secre¬ 
tary’s  final  recommendations  under  such  paragraph 
for  that  year. 

The  Secretary  shall  include  in  the  publication 
referred  to  in  subparagraph  (A)  for  a  fiscal  year  the 
report  of  the  Commission’s  recommendations  sub¬ 
mitted  under  paragraph  (3)  for  that  fiscal  year.  To  the 
extent  that  the  Secretary’s  recommendations  under 
paragraph  (4)  differ  from  the  Commission’s  recom¬ 
mendations  for  that  fiscal  year,  the  Secretary  shall 
include  in  the  publication  referred  to  in  subparagraph 
(A)  an  explanation  of  the  Secretary’s  grounds  for  not 
following  the  Commission’s  recommendations. 

(6) (A)  The  Commission  shall  consist  of  17  indi¬ 
viduals.  Members  of  the  Commission  shall  first  be 
appointed  no  later  than  April  1,  1984,  for  a  term  of 
three  years,  except  that  the  Director  may  provide 
initially  for  such  shorter  terms  as  will  insure  that 
(on  a  continuing  basis)  the  terms  of  no  more  than 
seven  members  may  expire  in  any  one  year. 

(B)  The  membership  of  the  Commission  shall 
include  individuals  with  national  recognition  for 
their  expertise  in  health  economics,  health  facility 
management,  reimbursement  of  health  facilities  or 
other  providers  of  services  which  reflect  the  scope 
of  the  Commission’s  responsibilities,  and  other 
related  fields,  who  provide  a  mix  of  different  pro¬ 
fessional,  broad  geographic  representation,  and  a 
balance  between  urban  and  rural  representatives, 
including  physicians  and  registered  professional 
nurses,  employers,  third  party  payors,  individuals 
skilled  in  the  conduct  and  interpretation  of 
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biomedical,  health  services,  and  health  economics 
research,  and  individuals  having  expertise  in  the 
research  and  development  of  technological  and 
scientific  advances  in  health  care. 

(C)  Subject  to  such  review  as  the  Office  deems 
necessary  to  assure  the  efficient  administration  of 
the  Commission,  the  Commission  may — 

(i)  employ  and  fix  the  compensation  of  an  Exec¬ 
utive  Director  (subject  to  the  approval  of  the  Direc¬ 
tor  of  the  Office)  and  such  other  personnel  (not  to 
exceed  25)  as  may  be  necessary  to  carry  out  its 
duties  (without  regard  to  the  provisions  of  the  title 
5,  United  States  Code,  governing  appointments  in 
the  competitive  service); 

(ii)  seek  such  assistance  and  support  as  may  be 
required  in  the  performance  of  its  duties  from 
appropriate  Federal  departments  and  agencies; 

(iii)  enter  into  contracts  or  make  other  arrange¬ 
ments,  as  may  be  necessary  for  the  conduct  of  the 
work  of  the  Commission  (without  regard  to  section 
3709  of  the  Revised  Statutes  (41  U.S.C.  5)); 

(iv)  make  advance,  progress,  and  other  payments 
which  relate  to  the  work  of  the  Commission; 

(v)  provide  transportation  and  subsistence  for 
persons  serving  without  compensation;  and 

(vi)  prescribe  such  rules  and  regulations  as  it 
deems  necessary  with  respect  to  the  internal  organi¬ 
zation  and  operation  of  the  Commission. 

Section  10(a)(1)  of  the  Federal  Advisory  Com¬ 
mittee  Act  shall  not  apply  to  any  portion  of  a  Com¬ 
mission  meeting  if  the  Commission,  by  majority 
vote,  determines  that  such  portion  of  such  meeting 
should  be  closed. 

(D)  While  serving  on  the  business  of  the  Com¬ 
mission  (including  travel-time),  a  member  of  the 
Commission  shall  be  entitled  to  compensation  at 
the  per  diem  equivalent  of  the  rate  provided  for 
level  IV  of  the  Executive  Schedule  under  section 
5315  of  title  5,  United  States  Code;  and  while  so 
serving  away  from  home  and  his  regular  place  of 
business,  a  member  may  be  allowed  travel 
expenses,  as  authorized  by  the  Chairman  of  the 
Commission.  Physicians  serving  as  personnel  of  the 
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Commission  may  be  provided  a  physician  compara¬ 
bility  allowance  by  the  Commission  in  the  same 
manner  as  Government  physicians  may  be  provided 
such  an  allowance  by  an  agency  under  section  5948 
of  title  5,  United  States  Code,  and  for  such  purpose 
subsection  (i)  of  such  section  shall  apply  to  the 
Commission  in  the  same  manner  as  it  applies  to  the 
Tennessee  Valley  Authority.  For  purposes  of  pay 
(other  than  pay  of  members  of  the  Commission)  and 
employment  benefits,  rights,  and  privileges,  all  per¬ 
sonnel  of  the  Commission  shall  be  treated  as  if  they 
were  employees  of  the  United  States  Senate. 

(E)  In  order  to  identify  medically  appropriate 
patterns  of  health  resources  use  in  accordance  with 
paragraph  (2),  the  Commission  shall  collect  and 
assess  information  on  medical  and  suigical  proce¬ 
dures  and  services,  including  information  on 
regional  variations  of  medical  practice  and  lengths 
of  hospitalization  and  on  other  patient-care  data, 
giving  special  attention  to  treatment  patterns  for 
conditions  which  appear  to  involve  excessively 
costly  or  inappropriate  services  not  adding  to  the 
quality  of  care  provided.  In  order  to  assess  the  safe¬ 
ty,  efficacy,  and  cost-effectiveness  of  new  and  exist¬ 
ing  medical  and  surgical  procedures,  the  Commis¬ 
sion  shall,  in  coordination  to  the  extent  possible 
with  the  Secretary,  collect  and  assess  factual  infor¬ 
mation,  giving  special  attention  to  the  needs  of 
updating  existing  diagnosis-related  groups,  estab¬ 
lishing  new  diagnosis-related  groups,  and  making 
recommendations  on  relative  weighting  factors  for 
such  groups  to  reflect  appropriate  differences  in 
resource  consumption  in  delivering  safe,  effica¬ 
cious,  and  cost-effective  care.  In  collecting  and 
assessing  information,  the  Commission  shall — 

(i)  utilize  existing  information,  both  published  and 
unpublished,  where  possible,  collected  and  assessed 
either  by  its  own  staff  or  under  other  arrangements 
made  in  accordance  with  this  paragraph; 

(ii)  carry  out,  award  grants  or  contracts  for,  orig¬ 
inal  research  and  experimentation,  including  clini¬ 
cal  research,  where  existing  information  is  inade¬ 
quate  for  the  development  of  useful  and  valid 
guidelines  by  the  Commission;  and 

(iii)  adopt  procedures  allowing  any  interested 
party  to  submit  information  with  respect  to  medical 
and  surgical  procedures  and  services  (including 
new  practices,  such  as  the  use  of  new  technologies 
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and  treatment  modalities),  which  information  the 
Commission  shall  consider  in  making  reports  and 
recommendations  to  the  Secretary  and  Congress. 

(F)  The  Commission  shall  have  access  to  such 
relevant  information  and  data  as  may  be  available 
from  appropriate  Federal  agencies  and  shall  assure 
that  its  activities,  especially  the  conduct  of  original 
research  and  medical  studies,  are  coordinated  with 
the  activities  of  Federal  agencies. 

(G) (i)  The  Office  shall  have  unrestricted  access 
to  all  deliberations,  records,  and  data  of  the  Com¬ 
mission,  immediately  upon  its  request. 

(ii)  In  coder  to  carry  out  its  duties  under  this  para¬ 
graph,  the  Office  is  authorized  to  expend  reasonable 
and  necessary  funds  as  mutually  agreed  upon  by  the 
Office  and  the  Commission.  The  Office  shall  be  reim¬ 
bursed  for  such  funds  by  the  Commission  from  the 
appropriations  made  with  respect  to  the  Commission. 

ef  fV  i 

(H)  The  Commission  shall  be  subject  to  periodic 
audit  by  the  General  Accounting  Office. 

(I) (i)  There  are  authorized  to  be  appropriated 
such  sums  as  may  be  necessary  to  carry  out  the 
provision  of  this  paragraph. 

(ii)  Eighty-five  percent  of  such  appropriation 
shall  be  payable  from  the  Federal  Hospital  Insur¬ 
ance  Trust  Fund,  and  15  percent  of  such  appropria¬ 
tion  shall  be  payable  from  the  Federal  Supplemen¬ 
tary  Medical  Insurance  Trust  Fund. 

(J)  The  Commission  shall  submit  requests  for 
appropriations  in  the  same  manner  as  the  Office 
submits  requests  for  appropriations,  but  amounts 
appropriated  for  the  Commission  shall  be  separate 
from  amounts  appropriated  for  the  Office. 

Section  1862(a)  of  the  Social  Security  Act 

(a)  Notwithstanding  any  other  provision  of  this 
title,  no  payment  may  be  made  under  part  A  or  part 
B  for  any  expenses  incurred  for  items  or  services— 

(1)(A)  which,  except  for  items  and  services 
described  in  a  succeeding  subparagraph,  are  not 
reasonable  and  necessary  for  the  diagnosis  or  treat¬ 
ment  of  illness  or  injury  or  to  improve  the  function¬ 
ing  of  a  malformed  body  member. 


(B)  in  the  case  of  items  and  services  described  in 
section  1 86 1  (S)(  10),  which  are  not  reasonable  and 
necessary  for  the  prevention  of  illness, 

(C)  in  the  case  of  hospice  care,  which  are  not 
reasonable  and  necessary  for  the  palliation  or  man¬ 
agement  of  terminal  illness, 

(D)  in  the  case  of  clinical  care  items  and  services 
provided  with  the  concurrence  of  the  Secretary  and 
with  respect  to  research  and  experimentation  con¬ 
ducted  by,  or  under  contract  with,  the  Prospective 
Payment  Assessment  Commission  or  the  Secretary, 
which  are  not  reasonable  and  necessary  to  carry  out 
the  purposes  of  section  1886(eX6), . . . 

Section  1135(d)  of  the  Social  Security  Act 

(6) (A)  The  Secretary  shall  develop  a  model  sys¬ 
tem  for  the  payment  for  outpatient  hospitals  ser¬ 
vices  other  than  ambulatory  surgery. 

(B)  The  Secretary  shall  submit  to  Congress  a 
report  on  the  model  payment  system  under  sub- 
paragraph  (A)  by  January  1,  1991. 

(7)  The  Secretary  shall  solicit  the  views  of  the 
Prospective  Payment  Assessment  Commission  in 
developing  the  systems  under  paragraphs  (1)  and 
(6),  and  shall  include  in  the  Secretary’s  reports 
under  this  subsection  any  views  the  Commission 
may  submit  with  respect  to  such  systems. 

Section  9114  of  the  Consolidated  Omnibus 
Budget  Reconciliation  Act  of  1985,  Pub.  L. 
99-272 

(a)  Disclosure  of  Information. — The  Secretary  of 
Health  and  Human  Services  shall  make  available  to 
the  Prospective  Payment  Assessment  Commission,  the 
Congressional  Budget  Office,  and  the  Congressional 
Research  Service  the  most  current  information  on  the 
payments  being  made  under  section  1886  of  the  Social 
Security  Act  to  individual  hospitals.  Such  information 
shall  be  made  available  in  a  manner  that  permits  exam¬ 
ination  of  the  impact  of  such  section  on  such  hospitals. 

***  * 

(b)  Confidentiality. — Information  disclosed 
under  subsection  (a)  shall  be  treated  as  confidential 
and  shall  not  be  subject  to  further  disclosure  in  a 
manner  that  permits  the  identification  of  individual 
hospitals. 
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Section  6003(i)  of  the  Omnibus  Budget  Rec¬ 
onciliation  Act  of  1989,  Pub.  L.  101-239: 
Legislative  Proposal  Eliminating  Separate 
Average  Standardized  Amounts 

(1)  In  General. — The  Secretary  of  Health  and 
Human  Serv  ices  thereafter  referred  to  as  the  “Secre¬ 
tary”)  shall  design  a  legislative  proposal  eliminating 
the  system  of  determining  separate  standardized 
amounts  for  subsection  (d)  hospitals  (as  defined  in 
section  1886(d)(1)(B)  of  the  Social  Security  Act)  clas¬ 
sified  as  being  located  in  large  urban,  other  urban,  or 
rural  areas  under  section  1886(d)(2)(D)  of  such  Act, 
and  shall  include  in  such  proposal  the  following — 

(A)  A  transition  period  beginning  in  fiscal  year 
1992- during  which  a  single  rate  for  determining 
payment  to  hospitals  in  all  areas  shall  be  phased  in 
with  such  single  rate  to  be  completely  in  effect  by 
fiscal  year  1995. 

(B)  Recommendations,  where  appropriate,  for 
modifying  or  maintaining  additional  payments  or 
adjustments  under  title  XVIII  of  the  Social  Security 
Act  for  teaching  hospitals,  rural  referral  centers, 
sole  community  hospitals,  disproportionate  share 
hospitals,  and  outlier  cases,  and  for  creating  addi¬ 
tional  payments  or  adjustments  where  deemed 
appropriate  by  the  Secretary. 

(C)  Recommendations  with  respect  to  recalculat¬ 
ing  standardized  amounts  to  reflect  information 
from  more  recent  cost  reporting  periods. 

(D)  Recommendations,  where  appropriate,  for 
modifying  reimbursement  for  hospitals  that  are  not 
subsection  (d)  hospitals  under  title  XVIII  of  such  Act. 

(E)  A  recommendation  for  a  methodology  to 
reflect  the  severity  of  illness  of  different  patients 
within  the  same  diagnosis  related  group  (as  deter¬ 
mined  in  section  1886(d)(4)(B)  of  such  Act). 

(2)  Report  to  Congress  and  ProPAC. — (A)  Not 
later  than  October  1,  1990,  the  Secretary  shall 
submit  the  proposal  described  in  paragraph  ( 1 )  and 
an  accompanying  analysis  of  the  impact  of  the  pro¬ 
posed  elimination  of  separate  average  standardized 
amounts  on  various  categories  of  hospitals  to  Con¬ 
gress  and  the  Prospective  Payment  Assessment 
Commission. 


Ill 

(B)  Not  later  than  February  1,  1991,  the 
Prospective  Payment  Assessment  Commission  and 
the  Director  of  the  Congressional  Budget  Office 
shall  each  prepare  and  submit  to  Congress  a  report 
analyzing  the  legislative  proposal  submitted  under 
subparagraph  (A),  and  shall  include  in  such  report 
an  analysis  of  the  probable  impact  of  such  legisla¬ 
tion  on  hospitals  participating  in  the  Medicare  pro¬ 
gram. 

Section  6003(j)  of  the  Omnibus  Budget  Rec¬ 
onciliation  Act  of  1989,  Pub.  L.  101-239: 
ProPac  Study  of  Payments  to  Rural  Sole 
Community  Hospitals  and  Small  Rural 
Hospitals 

(1)  Study. —  The  Prospective  Payment  Assess¬ 
ment  Commission  (hereinafter  referred  to  as  the 
“Commission”)  shall  conduct  a  study  of  the  feasi¬ 
bility  and  desirability  of — 

(A)  using  a  cost-based  reimbursement  sys¬ 
tem  to  determine  the  amount  of  payments  to  be 
made  under  the  Medicare  program  to  small  rural 
hospitals  and  rural  sole  community  hospitals  for 
the  operating  costs  of  inpatient  hospital  services; 

(B)  developing  and  applying  alternative  defi¬ 
nitions  of  market  share  for  use  in  determining  the 
eligibility  of  hospitals  for  classification  as  sole 
community  hospitals  under  section  1886(d)(5)  of 
the  Social  Security  Act;  and 

(C)  developing  and  applying  a  method  for 
accounting  for  decreases  in  the  number  of  inpa¬ 
tients  served  in  determining  payment  to  small  rural 
hospitals  under  section  1886(d)  of  the  Social  Secu¬ 
rity  Act  for  the  operating  costs  of  inpatient  hospital 
services. 

(2)  Report. — By  not  later  than  May  1,  1990,  the 
Commission  shall  submit  a  report  to  Congress  on 
the  study  conducted  under  paragraph  (1). 

Section  6011  of  the  Omnibus  Budget 
Reconciliation  Act  of  1989,  Pub.  L.  101-239 
Pass  Through  Payments  for  Hemophilia 
Inpatients 

(a)  Pass  Through  Payment  for  Hemophilia  Inpa¬ 
tients. — The  second  sentence  of  section  1 886(a)(4) 
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of  the  Social  Security  Act ...  is  amended  to  read  as 
follows — 

For  purposes  of  this  section,  the  term 
“operating  cost  of  inpatient  hospital  ser¬ 
vices”  . . .  does  not  include  . . .  costs  with 
respect  to  administering  blood  clotting 
factors  to  individual  with  hemophilia. 

(b)  Determining  Payment  Amount. — The  Sec¬ 
retary  of  Health  and  Human  Services  shall  deter¬ 
mine  the  amount  of  payment  made  to  hospitals 
under  part  A  of  title  XVIII  of  the  Social  Security 
Act  for  the  costs  of  administering  blood  clotting 
factors  to  individuals  with  hemophilia  by  multi¬ 
plying  a  predetermined  price  per  unit  of  blood 
clotting  factor  (determined  in  consultation  with 
the  Prospective  Payment  Assessment  Commis¬ 
sion)  by  the  number  of  units  provided  to  the  indi¬ 
vidual. 

(c)  Recommendations  on  Payments. — The 
Prospective  Payment  Assessment  Commission  and 
the  Health  Care  Financing  Administration  shall 
develop  recommendations  with  respect  to  payments 
under  part  A  of  title  XVIII  of  the  Social  Security 
Act  for  the  costs  of  administering  blood  clotting 
factors  to  individuals  with  hemophilia,  and  shall 
submit  such  recommendations  to  Congress  not  later 
than  18  months  after  the  date  of  enactment  of  this 


Section  6137  of  the  Omnibus  Budget 
Reconciliation  Act  of  1989,  Pub.  L.  101-239: 
ProPAC  Study  of  Payments  for  Services  in 
Hospital  Outpatient  Departments 

(a)  In  General. — The  Prospective  Payment 
Assessment  Commission  shall  conduct  a  study  on 
payment  under  title  XVIII  of  the  Social  Security 
Act  for  hospital  outpatient  services.  Such  study 
shall  include  an  examination  of — 

(1)  the  sources  of  growth  in  spending  for  hos¬ 
pital  outpatient  services; 

(2)  the  differences  between  the  costs  of  deliv¬ 
ering  services  in  a  hospital  outpatient  department 
as  opposed  to  providing  similar  services  in  other 
appropriate  settings  (including  ambulatory  surgery 
centers  and  physician  offices); 


(3)  the  effects  on  outpatient  hospital  costs  of 
the  step-down  method  used  to  allocate  hospital  cap¬ 
ital  between  inpatient  and  outpatient  departments 
and  the  extent  to  which  hospital  outpatient  costs 
were  affected  by  the  implementation  of  the 
prospective  payment  system  of  payment  for  inpa¬ 
tient  hospital  services  and  by  increased  review  of 
such  services  by  peer  review  organizations;  and 

(4)  alternative  methods  for  reimbursing  hospi¬ 
tals  for  services  in  outpatient  departments  under  the 
Medicare  program,  including  prospective  payment 
methods,  fee  schedules,  and  other  such  methods  as 
the  Commission  may  consider  appropriate. 

(b)  Reports. — (1)  By  not  later  than  July  1,  1990, 
the  Commission  shall  submit  a  report  to  Congress 
on  the  study  conducted  under  section  (a)  with 
respect  to  the  portions  of  the  study  described  in 
paragraphs  (1),  (2),  and  (3)  of  such  subsection,  and 
shall  include  in  the  report  such  recommendations 
as  the  Commission  deems  appropriate. 

(2)  By  not  later  than  March  1,  1991,  the  Com¬ 
mission  shall  submit  a  report  to  Congress  on  the 
study  conducted  under  subsection  (a)  with  respect  to 
the  portion  of  the  study  described  in  paragraph  (4)  of 
such  subsection,  and  shall  include  such  recommen¬ 
dations  as  the  Commission  deems  appropriate. 

Section  4002(d)(2)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990,  Pub.  L.  101-508: 
Study  of  the  Area  Wage  Index  Adjustments 
Based  on  Professional  Occupational  Compo¬ 
nent 

(A)  Study. — The  Prospective  Payment  Assess¬ 
ment  Commission  shall  examine  available  d^ta 
from  States  and  other  sources  measuring  earnings 
and  paid  hours  of  employment  of  hospital  workers 
by  occupational  category,  and  shall  include  in  such 
examination  an  analysis  of  the  impact  of  variation 
in  occupational  mix  on  the  computation  of  the  area 
wage  index  determined  under  section  1886(d)(3(E) 
of  the  Social  Security  Act. 

(B)  Report  to  Congress. — In  its  March  1991 
report,  the  Commission  shall  include  recommenda¬ 
tions  regarding  the  feasibility  and  desirability  of 
modifying  such  area  wage  index  to  take  into 
account  occupational  mix,  including  variations  in 
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occupational  mix  resulting  from  differences  in 
State  codes  and  requirements. 

Section  4002(g)(4)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990,  Pub.  L.  101-508: 
ProPAC  Study  of  Medicaid  Payments  to 
Hospitals 

(A)  Study. — The  Prospective  Payment  Assess¬ 
ment  Commission  shall  conduct  a  study  of  hos¬ 
pital  payment  rates  under  State  plans  for  medi¬ 
cal  assistance  under  title  XIX  of  the  Social 
Security  Act,  and  shall  specifically  examine  in 
such  study  the  relationship  between  payments 
under  such  plans  and  payments  made  to  hospi¬ 
tals  under  title  XVIII  of  such  Act,  and  the  finan¬ 
cial  condition  of  hospitals  receiving  payments 
under  such  plans,  with  particular  attention  to 
hospitals  in  urban  areas  which  treat  large  num¬ 
ber  of  individuals  eligible  for  medical  assistance 
under  title  XIX  of  such  Act  and  other  low- 
income  individuals. 

(B)  Report. — By  not  later  than  October  1,  1991, 
the  Commission  shall  submit  a  report  to  Congress 
on  the  study  conducted  under  subparagraph  (A) 
and  shall  include  in  such  report  such  recommenda¬ 
tions  relating  to  requirements  for  payments  to  hos¬ 
pitals  under  title  XIX  of  such  Act  as  the  Commis¬ 
sion  deems  appropriate. 

Section  4005(b)  of  the  of  the  Omnibus  Bud¬ 
get  Reconciliation  Act  of  1990,  Pub.  L.  101- 
508:  Development  of  National  Prospective 
Payment  Rates  for  Current  Non-PPS  Hospi¬ 
tals 

(1)  Development  of  Proposal. — The  Secretary 
of  Health  and  Human  Services  shall  develop  a 
proposal  to  modify  the  current  system  under 
which  hospitals  that  are  not  subsection  (d)  hospi¬ 
tals  (as  defined  in  section  1886(d)(1)(B)  of  the 
Social  Security  Act)  receive  payment  fort  the 
operating  and  capital-related  costs  of  inpatient 
hospital  services  under  part  A  of  the  Medicare 
program  or  a  proposal  to  replace  such  system 
with  a  system  under  which  such  payments  would 
be  made  on  the  basis  of  nationally-determined 
average  standardized  amounts.  In  developing  any 
proposal  under  this  paragraph  to  replace  the  cur¬ 
rent  system  with  a  prospective  payment  system, 
the  Secretary  shall — 
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(A)  take  into  consideration  the  need  to  provide 
for  appropriate  limits  on  increases  in  expenditures 
under  the  Medicare  program; 

(B)  provide  for  adjustments  to  prospectively 
determined  rates  to  account  for  changes  in  a  hos¬ 
pital’s  case  mix,  severity  of  illness  of  patients, 
volume  of  cases,  and  the  development  of  new 
technologies  and  standards  of  medical  practice; 

(C)  take  into  consideration  the  need  to  increase  the 
payment  otherwise  made  under  such  system  in  the 
case  of  services  provided  to  patients  whose  length  of 
stay  or  costs  of  treatment  greatly  exceed  the  length  of 
stay  or  cost  of  treatment  provided  for  under  the  appli¬ 
cable  prospectively  determined  payment  rate; 

(D)  take  into  consideration  the  need  to  adjust 
payments  under  the  system  to  take  into  account 
factors  such  as  a  disproportionate  share  of  low- 
income  patients,  costs  related  to  graduate  medical 
education  programs,  differences  in  wages  and 
wage-related  costs  among  hospitals  located  in  vari¬ 
ous  geographic  areas,  and  other  factors  the  Secre¬ 
tary  considers  appropriate,  and 

(E)  provide  for  the  appropriate  allocation  of 
operating  and  capital-related  costs  of  hospitals  not 
subject  to  the  new  prospective  payment  system  and 
distinct  units  of  such  hospitals  that  would  be  paid 
under  such  system. 

(2)  Report. — (A)  By  not  later  than  April  1,  1992, 
the  Secretary  shall  submit  the  proposal  developed 
under  paragraph  (1)  to  the  Committee  on  Finance 
of  the  Senate  and  the  Committee  on  Ways  and 
Means  of  the  House  of  Representatives. 

(B)  By  not  later  than  June  1,  1992,  the  Prospec¬ 
tive  Payment  Assessment  Commission  shall  sub¬ 
mit  an  analysis  of  and  comments  on  the  proposal 
developed  under  paragraph  (1)  to  the  Committee 
on  Finance  of  the  Senate  and  the  Committee  on 
Ways  and  Means  of  the  House  of  Representatives. 

Section  4008(k)  of  the  Omnibus  Budget  Rec¬ 
onciliation  Act  of  1990,  Pub.  L.  101-508: 
Prospective  Payment  System  for  Skilled 
Nursing  Facilities 

(1)  Development  of  Proposal. — The  Secretary  of 
Health  and  Human  Services  shall  develop  a  proposal 
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to  modify  the  current  system  under  which  skilled 
nursing  facilities  receive  payment  for  extended  care 
■  services  under  part  A  of  the  Medicare  program  or  a 
proposal  to  replace  such  system  with  a  system  under 
which  such  payments  would  be  made  on  the  basis  of 
prospectively  determined  rates.  In  developing  any 
proposal  under  this  paragraph  to  replace  the  current 
system  with  a  prospective  payment  system,  the  Sec¬ 
retary  shall — 

(A)  take  into  consideration  the  need  to  provide 
for  appropriate  limits  on  increases  in  expenditures 
under  the  Medicare  program  without  jeopardizing 
access  to  extended  care  services  for  individuals 
unable  to  care  for  themselves; 

(B)  provide  for  adjustments  to  prospectively  deter¬ 
mined  rates  to  account  for  changes  in  a  facility’s  case 
mix,  volume  of  cases,  and  the  development  of  new 
technologies  and  standards  of  medical  practice; 

(C)  take  into  consideration  the  need  to  increase 
the  payment  otherwise  made  under  such  system  in 
the  case  of  services  provided  to  patients  whose 
length  of  stay  or  costs  of  treatment  greatly  exceed 
the  length  of  stay  or  cost  of  treatment  provided  for 
under  the  applicable  prospectively  determined  pay¬ 
ment  rate; 

(D)  take  into  consideration  the  need  to  adjust 
payments  under  the  system  to  take  into  account 
factors  such  as  a  disproportionate  share  of  low- 
income  patients,  differences  in  wages  and  wage- 
related  costs  among  facilities  located  in  various 
geographic  areas,  and  other  factors  the  Secretary 
considers  appropriate;  and 

(E)  take  into  consideration  the  appropriateness 
of  classifying  patients  and  payments  upon  function¬ 
al  disability,  cognitive  impairment,  and  other 
patient  characteristics. 

(2)  Reports. — (A)  By  not  later  than  April  1,  1991, 
the  Secretary  (acting  through  the  Administrator  of  the 
Health  Care  Financing  Administration)  shall  submit 
any  research  studies  to  be  used  in  developing  the 
proposal  under  paragraph  (1)  to  the  Committee  on 
Finance  of  the  Senate  and  the  Committee  on  Ways 
and  Means  of  the  House  of  Representatives. 

(B)  By  not  later  than  September  1,  1991,  the 
Secretary  shall  submit  the  proposal  developed 


under  paragraph  (1)  to  the  Committee  on  Finance 
of  the  Senate  and  the  Committee  on  Ways  and 
Means  of  the  House  of  Representatives. 

(C)  By  not  later  than  March  1,  1992,  the 
Prospective  Payment  Assessment  Commission 
shall  submit  an  analysis  of  and  comments  on  the 
proposal  developed  under  paragraph  (1)  to  the 
Committee  on  Finance  of  the  Senate  and  the  Com¬ 
mittee  on  Ways  and  Means  of  the  House  of  Repre¬ 
sentatives. 

Section  4151(b)(2)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990,  Pub.  L.  101-508: 
Prospective  Payment  System  for  Hospital 
Outpatient  Services 

(A)  Development  of  Proposal. — The  Secretary 
of  Health  and  Human  Services  shall  develop  a  pro¬ 
posal  to  replace  the  current  system  under  which 
payment  is  made  for  hospital  outpatient  services 
under  title  XVIII  of  the  Social  Security  Act  with  a 
system  under  which  such  payments  would  be  made 
on  the  basis  of  prospectively  determined  rates.  In 
developing  any  proposal  under  this  paragraph,  the 
Secretary  shall  consider — 

(i)  the  need  to  provide  for  appropriate  limits  on 
increases  in  expenditures  under  the  Medicare  pro¬ 
gram; 

(ii)  the  need  to  adjust  prospectively  determined 
rates  to  account  for  changes  in  a  hospital’s  outpa¬ 
tient  case  mix,  severity  of  illness  of  patients,  vol¬ 
ume  of  cases,  and  the  development  of  new  tech¬ 
nologies  and  standards  of  medical  practice; 

(iii)  providing  hospitals  with  incentives  to  con¬ 
trol  the  costs  of  providing  outpatient  services; 

(iv)  the  feasibility  and  appropriateness  of 
including  payment  for  outpatient  services  not 
currently  paid  on  a  cost-related  basis  under  the 
Medicare  program  (including  clinical  diagnostic 
laboratory  tests  and  dialysis  services)  in  the  sys¬ 
tem; 

(v)  the  need  to  increase  payments  under  the  sys¬ 
tem  to  hospitals  that  treat  a  disproportionate  share 
of  low- income  patients,  teaching  hospitals,  and 
hospitals  located  in  geographic  areas  with  high 
wages  and  wage-related  costs; 
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(vi)  the  feasibility  and  appropriateness  of 
bundling  services  into  larger  units,  such  as  episodes 
or  visits,  in  establishing  the  basic  unit  for  making 
payments  under  the  system;  and 

(vii)  the  feasibility  and  appropriateness  of  vary¬ 
ing  payments  under  the  system  on  the  basis  of 
whether  services  are  provided  in  a  free-standing  or 
hospital-based  facility. 

(B)  Reports. — (i)  By  not  later  than  January  1, 
1991,  the  Administrator  of  the  Health  Care  Financing 
Administration  shall  submit  research  findings  relat¬ 
ing  to  prospective  payments  for  hospital  outpatient 
services  to  the  Committee  on  Finance  of  the  Senate 
and  the  Committees  on  Ways  and  Means  and  Energy 
and  Commerce  of  the  House  of  Representatives. 

(ii)  By  not  later  than  September  1,  1991,  the  Sec¬ 
retary  shall  submit  the  proposal  developed  under 
subparagraph  (A)  to  such  Committees. 

(iii)  By  not  later  than  March  1,  1992,  the 
Prospective  Payment  Assessment  Commission 
shall  submit  an  analysis  of  and  comments  on  the 
proposal  developed  under  subparagraph  (A)  to  such 
Committees. 

Section  4201(b)  of  the  Omnibus  Budget  Rec¬ 
onciliation  Act  of  1990,  Pub.  L.  101-508: 
ProPAC  Study  on  ESRD  Composite  Rates 

(1)  In  General. — (A)  Study. — The  Prospective 
Payment  Assessment  Commission  (in  this  subsec¬ 
tion  referred  to  as  the  “Commission”)  shall  conduct 
a  study  to  determine  the  costs  and  services  and 
profits  associated  with  various  modalities  of  dialy¬ 
sis  treatments  provided  to  end  stage  renal  disease 
patients  provided  under  title  XVIII  of  the  Social 
Security  Act. 

(B)  Recommendations. — Based  on  information 
collected  for  the  study  described  in  subparagraph 
(A),  the  Commission  shall  make  recommendations 
to  Congress  regarding  the  method  or  methods  and 
the  levels  at  which  the  payments  made  for  the  facil¬ 
ity  component  of  dialysis  services  by  providers  of 
service  and  renal  dialysis  facilities  under  title 
XVIII  of  the  Social  Security  Act  should  be  estab¬ 
lished  for  dialysis  services  furnished  during  fiscal 
year  1993  and  the  methodology  to  be  used  to 
update  such  payments  for  subsequent  fiscal  years. 
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In  making  recommendations  concerning  the  appro¬ 
priate  methodology  the  Commission  shall  consid¬ 
er — 

(1)  hemodialysis  and  other  modalities  of  treat¬ 
ment, 

(ii)  the  appropriate  services  to  be  included  in 
such  payments, 

(iii)  the  adjustment  factors  to  be  incorporated 
including  facility  characteristics,  such  as  hospital 
versus  free-standing  facilities,  urban  versus  rural, 
size  and  mix  of  services, 

(iv)  adjustments  for  labor  and  non-labor  costs, 

(v)  comparative  profit  margins  for  all  types  of 
renal  dialysis  providers  of  service  and  renal  dialysis 
facilities, 

(vi)  adjustments  for  patient  complexity,  such  as 
age,  diagnosis,  case  mix,  and  pediatric  services, 
and 

(vii)  efficient  costs  related  to  high  quality  of 
care  and  positive  outcomes  for  all  treatment 
modalities. 

(2)  Report. — Not  later  than  June  1,  1992,  the 
Commission  shall  submit  a  report  to  the  Committee 
on  Finance  of  the  Senate,  and  the  Committees  on 
Ways  and  Means  and  Energy  and  Commerce  of  the 
House  of  Representatives  on  the  study  conducted 
under  paragraph  (1)(A)  and  shall  include  in  the 
report  the  recommendations  described  in  paragraph 
(lXB),  taking  into  account  the  factors  described  in 
paragraph  (1)(B). 

(3)  Annual  Report. — The  Commission,  not 
later  than  March  1  before  the  beginning  of  each 
fiscal  year  (beginning  with  fiscal  year  1993) 
shall  report  its  recommendations  to  the  Commit¬ 
tee  on  Finance  of  the  Senate  and  the  Committees 
on  Ways  and  Means  and  Energy  and  Commerce 
of  the  House  of  Representatives  on  an  appropri¬ 
ate  change  factor  which  should  be  used  for 
updating  payments  for  services  rendered  in  that 
fiscal  year.  The  Commission  in  making  such 
report  to  Congress  shall  consider  conclusions 
and  recommendations  available  from  the  Insti¬ 
tute  of  Medicine. 
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Section  4207(c)  of  the  Omnibus  Budget  Rec¬ 
onciliation  Act  of  1990,  Pub.  L.  101-508: 
Development  of  Prospective  Payment  Sys¬ 
tem  for  Home  Health  Services 

(1)  Development  of  Proposal. — The  Secretary  of 
Health  and  Human  Services  shall  develop  a  proposal 
to  modify  the  current  system  under  which  payment 
is  made  for  home  health  services  under  title  XVIII  of 
the  Social  Security  Act  or  a  proposal  to  replace  such 
system  with  a  system  under  which  such  payments 
would  be  made  on  the  basis  of  prospectively  deter¬ 
mined  rates.  In  developing  any  proposal  under  this 
paragraph  to  replace  the  current  system  with  a 
prospective  payment  system,  the  Secretary  shall — 

(A)  take  into  consideration  the  need  to  provide 
for  appropriate  limits  on  increases  in  expenditures 
under  the  Medicare  program; 

(B)  provide  for  adjustments  to  prospectively 
determined  rates  to  account  for  changes  in  a 
provider’s  case  mix,  severity  of  illness  of  patients, 
volume  of  cases,  and  the  development  of  new  tech¬ 
nologies  and  standards  of  medical  practice; 

(C)  take  into  consideration  the  need  to  increase  the 
payment  otherwise  made  under  such  system  in  the 
case  of  services  provided  to  patients  whose  length  of 
treatment  or  costs  of  treatment  greatly  exceed  the 
length  or  cost  of  treatment  provided  for  under  the 
applicable  prospectively  determined  payment  rate; 

(D)  take  into  consideration  the  need  to  adjust 
payments  under  the  system  to  take  into  account 
factors  such  as  differences  in  wages  and  wage- 
related  costs  among  agencies  located  in  various 
geographic  areas  and  other  factors  the  Secretary 
considers  appropriate;  and 

(E)  analyze  the  feasibility  and  appropriateness  of 
establishing  the  episode  of  illness  as  the  basic  unit 
for  making  payments  under  the  system. 

(2)  Reports. — (A)  By  not  later  than  April  1,  1993, 
the  Secretary  of  Health  and  Human  Services  shall 
submit  the  research  findings  upon  which  the  proposal 
described  in  paragraph  (1)  shall  be  based  to  the  Com¬ 
mittee  on  Finance  of  the  Senate  and  the  Committee 
on  Ways  and  Means  of  the  House  of  Representatives. 

(B)  By  not  later  than  September  1,  1993,  the 
Secretary  shall  submit  the  proposal  developed 


under  paragraph  (1)  to  the  Committee  on  Finance 
of  the  Senate  and  the  Committee  on  Ways  and 
Means  of  the  House  of  Representatives. 

(C)  By  not  later  than  March  1,  1994,  the  Pro¬ 
spective  Payment  Assessment  Commission  shall 
submit  an  analysis  of  and  comments  on  the  proposal 
developed  under  paragraph  (1)  to  the  Committee  on 
Finance  of  the  Senate  and  the  Committee  on  Ways 
and  Means  of  the  House  of  Representatives. 

H.R.  Rep.  No.  964, 101st  Cong.,  1st  Sess. 
(1990) 

(Report  of  the  Committee  of  Conferees,  Pub.  L. 
101-508) 

In  performing  this  function  [developing  and 
modification  of  reimbursement  policies],  the  con¬ 
ferees  intend  that  ProPAC  would  include  in  its 
analysis  and  recommendations,  proposals  for 
changes  in  policies  regarding:  (1)  payment  for 
inner-city  hospitals,  including  appropriate  recogni¬ 
tion  of  bad  debt  and  charity  care  costs;  (2)  payment 
for  rural  hospitals  including  recommendations  on 
appropriate  responses  to  issues  affecting  access  to 
health  care  services  in  rural  areas;  and  (3)  policies 
which  help  constrain  the  costs  of  health  care  to 
employers,  including  changes  in  Medicare  and  its 
payment  policies  which  may  affect  other  payers. 

S.R.  Rep.  No.  516, 101st  Cong.,  2nd  Sess. 
(1990) 

(Report  of  the  Senate  Committee  on 
Appropriations,  H.R.  5257) 

The  Committee,  therefore,  requests  that  ProPAC 
issue  a  report  listing  (1)  the  adjustments  that  have 
been  made  to  PPS  since  its  inception  (for  example 
changes  in  standardized  amount,  outlier  pool,  con¬ 
sideration  of  part-time  labor);  and  (2)  the  amount 
of  increased  payments  (taking  inflation  into 
account)  for  PPS  years  1-5  and  what  rural  hospitals 
would  have  received  if  these  adjustments  had  been 
in  place  from  the  system’s  beginning. 

In  addition,  the  Committee  request  that  ProPAC 
in  its  1991  report  address  in  detail  the  impact  of 
less-than-average  patient  volume  on  overhead  costs 
and  reimbursement,  especially  on  small  hospitals. 
This  Committee  remains  concerned  that  the  PPS 
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system,  which  is  based  on  averages,  inherently  is 
inappropriate  to  small-volume  hospitals. 

Given  the  history  of  inequitable  inpatient  pay¬ 
ments  and  the  widespread  concern  over  new  sys¬ 
tems  of  outpatient  payments,  the  Committee  finds 
it  is  necessary  to  investigate  whether  outpatient 
payment  systems  also  will  be  biased  against  small¬ 
er  rural  providers.  The  Committee  requests  that 
ProPAC  in  its  1991  report  identify  all  potential  out¬ 
patient  payment  biases  against  small  rural  hospi¬ 
tals,  and  recommend  actions  to  correct  them. 

The  Committee  is  concerned  that  the  Federal 
Office  of  Rural  Health  Policy  lacks  essential 
resources  such  as  computer  capability  in  order  to 
fulfill  its  statutory  mandate  to  provide  impact  anal¬ 
yses  of  proposed  Medicare  and  Medicaid  regula¬ 
tions.  The  Committee  instructs  ProPAC  to  provide 
its  resources  to  the  Office  of  Rural  Health  Policy  in 
order  to  facilitate  these  analyses.  The  Committee 
expects  The  Commission  to  provide  technical 
assistance  to  the  Office  of  Rural  Health  Policy. 

The  Committee  urges  ProPAC  to  continue  to 
study  the  use  of  nurse  practitioners  and  other  non¬ 
physician  providers  in  alternative  settings  to  acute 
care  and  long-term  institutional  care. 

Section  3(d)  of  the  Medicaid  Voluntary  Con¬ 
tribution  and  Provider-Specific  Tax  Amend¬ 
ments  of  1991,  Pub.  L.  102-234:  Study  of 
Medicaid  DSH  Payment  Adjustments 

(1)  In  General. — The  Prospective  Payment 
Assessment  Commission  shall  conduct  a  study  con¬ 
cerning — 

(A)  the  feasibility  and  desirability  of  establishing 
maximum  and  minimum  payment  adjustments 
under  section  1923(c)  of  the  Social  Security  Act  for 
hospitals  deemed  disproportionate  share  hospitals 
under  State  medicaid  plans,  and 

(B)  criteria  (other  than  criteria  described  in  clause 
(i)  or  (ii)  of  section  1923(00X0)  of  such  Act)  that 
arc  appropriate  for  the  designation  of  disproportion¬ 
ate  share  hospitals  under  section  1923  of  such  Act. 
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(2)  Items  Included  In  Study. — The  Commission 
shall  include  in  the  study — 

(A)  a  comparison  of  the  payment  adjustments  for 
hospitals  made  under  such  section  and  the  addition¬ 
al  payments  made  under  title  XVIII  of  such  Act  for 
hospitals  serving  a  significantly  disproportionate 
number  of  low-income  patients  under  the  medicare 
program;  and 

(B)  an  analysis  of  the  effect  the  establishment  of 
limits  on  such  payment  adjustments  will  have  on 
the  ability  of  the  hospitals  to  be  reimbursed  for  the 
resource  costs  incurred  by  the  hospitals  in  treating 
individuals  entitled  to  medical  assistance  under 
State  medicaid  plans  and  other  low-income 
patients. 

(3)  Report. — Not  later  than  January  1,  1994,  the 
Commission  shall  submit  a  report  on  the  study  con¬ 
ducted  under  paragraph  (1)  to  the  Committee  on 
Finance  of  the  Senate  and  the  Committee  on  Ener¬ 
gy  and  Commerce  of  the  House  of  Representatives. 
Such  report  shall  include  such  recommendations 
respecting  the  designation  of  disproportionate  share 
hospitals  and  the  establishment  of  maximum  and 
minimum  payment  adjustments  for  such  hospitals 
under  section  1923  of  the  Social  Security  Act  as 
may  be  appropriate. 

H.R.  Rep.  No.  103-213, 103rd  Cong.,  1st 
Sess.  (1993) 

(Report  of  the  Conference  Committee,  Omnibus 
Budget  Reconciliation  Act  of  1993,  Pub.  L.  103- 
66) 

The  conferees  note  that  the  Prospective  Payment 
Assessment  Commission  has  expressed  concern 
that  the  Secretary’s  outlier  policy  penalizes  hospi¬ 
tals  that  receive  a  large  number  of  transfer  cases. 
The  conferees  expect  that  the  Commission  will 
evaluate  whether  the  changes  in  outlier  policy 
required  by  this  Act  will  be  sufficient  to  reduce  the 
risk  of  large  losses  on  transfer  cases  for  such  hospi¬ 
tals  and  make  recommendations  regarding  whether 
additional  changes  in  payment  methodology  would 
be  appropriate. 


H.R.  Rep.  No.  104-659, 104th  Cong.,  2nd 
Sess.  (1996) 

(Report  of  the  House  Committee  on  Appropriations, 
H.R.  3755) 

The  Committee  is  concerned  about  the  impact 
of  changes  in  government  reimbursement  pro¬ 
grams  and  in  the  private  market  place  on  critical 
access  urban  providers.  The  Committee  directs 


ProPAC  to  prepare  a  plan  on  how  it  will  study  the 
impact  of  these  changes  on  hospitals  which  are 
urban,  have  at  least  250  beds,  and  are  government 
dependent,  with  at  least  60%  of  their  days  reim¬ 
bursed  by  a  combination  of  Medicare  and  Medi¬ 
caid;  to  provide  a  timetable  on  completion  of  the 
study;  and  to  issue  no  later  than  December  1997  a 
separate  technical  report  on  the  impact  of  govern¬ 
ment  and  market  place  changes  on  these  essential 
urban  hospitals. 
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Appendix  D.  Technical  Report  Series 


Appendix  D  lists  the  Prospective  Payment 
Assessment  Commission’s  (ProPAC)  extramural 
and  intramural  technical  reports.  These  reports 
provide  documentation  related  to  the  Commis¬ 
sion’s  March  and  June  annual  reports  to  the  Con¬ 
gress.  The  congressional  reports  are  prepared 
upon  request  by  the  Congress.  Each  technical 
report  is  numbered  according  to  type  and  year  of 
publication.  Numbers  missing  from  the  sequence 
refer  to  studies  that  have  been  replaced  with  more 
recent  reports.  Commission  reports  can  be 
obtained  from  the  Prospective  Payment  Assess¬ 
ment  Commission,  300  7th  Street,  S.W.,  Suite 
301 B,  Washington,  D.C.  20024,  or  by  calling  the 
office  at  202/401-8986. 

EXTRAMURAL  TECHNICAL 
REPORT  SERIES 

E-90-05:  Methodology  for  Measuring  Case- 
Mix  Change:  How  Much  Change  in  the 
Case  Mix  Index  Is  DRG  Creep?  (The  RAND 
Corporation) 

ProPAC  assisted  the  Health  Care  Financing 
Administration  in  a  medical  record  reabstraction 
study.  This  study  develops  a  method  to  distin¬ 
guish  case-mix  increases  caused  by  changes  in 
coding  practices  from  changes  in  treatment  pat¬ 
terns  and  patient  mix.  It  also  provides  informa¬ 
tion  for  developing  and,, refining  alternative 
ongoing  data  collection  methods  to  monitor 
case-mix  change  overtime.  The  Commission 
helped  fund  this  project  and  provided  support  in 
designing,  implementing,  and  monitoring  the 
study.  (4/90) 

E-90-07:  How  Services  and  Costs  Vary  by 
Day  of  Stay  for  Medicare  Hospital  Stays 
(The  RAND  Corporation) 

This  study  describes  how  the  cost  of  services 
provided  during  Medicare  hospital  stays  varies 
throughout  the  stay.  It  also  examines  how  patterns 
of  daily  costs  vary  with  clinical  characteristics, 
hospital  characteristics,  and  the  types  of  services 
provided.  The  study  was  based  on  data  on  the 


daily  services  billed  to  Medicare  patients  between 
May  1987  and  April  1988  from  a  sample  of  105  hospi¬ 
tals,  and  was  the  first  time  such  data  had  been  used  in 
this  way.  (3/90) 

E-91-02:  Study  of  Health  Care  Access  in 
Counties  Where  the  Only  Hospital  Closed 
(Abt  Associates,  Inc.) 

This  report  describes  a  study  of  access  to 
health  services  in  22  rural  counties  where  the 
only  hospital  closed  between  1987  and  1989. 
These  counties  are  compared  with  a  similar 
group  of  counties  that  did  not  have  a  hospital 
between  1980  and  1989.  Access  to  health  care 
services  is  evaluated  on  two  dimensions.  First, 
distances  and  travel  times  (from  the  population 
center  of  each  county)  to  the  nearest  hospitals  in 
contiguous  counties  are  identified,  and  second, 
the  types  and  numbers  of  health  care  providers 
(facilities  and  practitioners)  in  each  of  the  coun¬ 
ties  are  noted.  This  was  accomplished  using  tele¬ 
phone  surveys  of  county  health  department  per¬ 
sonnel  and  analysis  of  the  Area  Resource  File. 
(5/91) 

E-91-03:  Utilization  of  Inpatient  Hospital 
Services  by  Rural  Medicare  Beneficiaries 
(Codman  Research  Group,  Inc.) 

This  study  updates  a  previous  analysis  (E- 
90-01)  on  inpatient  hospital  utilization  for 
Medicare  beneficiaries  living  in  rural  and 
urban  market  areas  of  five  states:  Alabama, 
California,  Illinois,  Montana,  and  Texas.  The 
analysis  expands  on  the  earlier  study  by  look¬ 
ing  at  utilization  patterns  for  rural  beneficia¬ 
ries  using  refined  DRG  case-type  groupings 
and  by  separately  examining  utilization  pat¬ 
terns  for  younger  and  older  Medicare  benefi¬ 
ciaries.  The  findings  from  the  analysis  are  con¬ 
sistent  with  the  earlier  study,  in  that  access  to 
inpatient  hospital  services  does  not  appear  too 
constrained  for  rural  Medicare  beneficiaries. 
The  study,  however,  raised  concerns  about 
access  to  ambulatory  care  in  these  communi¬ 
ties.  (5/91) 
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E-91-06:  An  Evaluation  of  Winners  and 
Losers  Under  Medicare’s  Prospective  Pay¬ 
ment  System:  A  Synthesis  of  the  Literature 
(Lewin/ICF) 

This  report  summarizes  the  academic  and  popu¬ 
lar  literature  on  (1)  hospital  characteristics  affect¬ 
ing  hospital  financial  performance  under  Medicare; 
(2)  the  design  features  that  affect  winning  and  los¬ 
ing,  and  how  hospitals  responded  to  the  incentives 
of  PPS;  and  (3)  the  environmental  and  community 
characteristics  of  a  hospital’s  local  market  that 
affect  hospital  financial  performance.  In  addition,  it 
outlines  some  of  the  perceived  gaps  in  the  literature 
and  includes  an  extensive  bibliography.  (10/91) 

E-92-01:  Certification  Requirements  for 
Nursing  Homes  (Abt  Associates,  Inc.) 

This  report  presents  descriptive  information  on 
current  Medicaid  certification  and  state  licensure 
requirements  for  nursing  homes.  It  focuses  on  those 
requirements  that  are  expected  to  impose  signifi¬ 
cant  costs  on  facilities  and  result  in  cost  variations 
across  states.  (3/92) 

E-92-02:  An  Evaluation  of  Winners  and 
Losers  Under  Medicare’s  Prospective  Pay¬ 
ment  System:  Final  Report  (Lewin/ICF) 

This  report  summarizes  the  findings  of  a  series 
of  case  studies  conducted  by  Lewin/ICF  examining 
why,  controlling  for  similar  hospital  characteristics, 
some  hospitals  do  well  under  PPS  while  others  do 
not.  Factors  examined  include  hospital  behavior, 
such  as  successful  management  strategies;  hospi¬ 
tals’  responses  to  PPS;  and  broader  environmental 
factors  that  shape  hospital  performance.  The  degree 
to  which  performance  is  within  a  hospital’s  control 
is  discussed.  Individual  hospital  descriptions  are 
not  provided.  Rather,  the  report  integrates  site  visit 
findings  and  synthesizes  the  similarities  and  differ¬ 
ences  between  successful  and  unsuccessful  hospi¬ 
tals.  (5/92) 

E-92-03:  Report  on  Qualify  Assurance  in 
Non-PPS  Settings  (Abt  Associates,  Inc.) 

This  study  describes  mechanisms  used  to  ensure 
and  monitor  quality  in  settings  in  which  Medicare 
services  are  reimbursed  Among  these  are  skilled 


nursing  facilities,  home  health  agencies,  and  hospi¬ 
tals  not  paid  under  PPS  (psychiatric  hospitals  and 
rehabilitation  hospitals).  The  study  also  looks  at 
quality  assurance  in  selected  outpatient  facilities, 
including  ambulatory  surgical  centers,  hospital  out¬ 
patient  departments,  ambulatory  care  centers,  car¬ 
diac  catheterization  laboratories,  freestanding  clini¬ 
cal  laboratories,  dialysis  facilities,  diagnostic 
imaging  centers,  lithotripsy  centers,  and  compre¬ 
hensive  outpatient  rehabilitation  facilities.  Quality 
assurance  mechanisms  including  certification, 
accreditation  and  monitoring  by  Federal,  state,  and 
voluntary  organizations  are  described.  Quality  indi¬ 
cators  are  classified  by  structure,  process,  or  out¬ 
come.  (8/92) 

E-93-01:  Identifying  Changes  in  the  Factors 
of  Production  for  Dialysis  Services  (Project 
HOPE) 

This  report  describes  an  historical  cost  study  of 
the  factors  of  production  for  outpatient  hemodialy¬ 
sis  and  peritoneal  dialysis  services.  The  study 
examines  how  the  use  or  cost  of  inputs  changed 
between  1983  and  1991,  and  estimates  the  incre¬ 
mental  or  decremental  impact  that  the  change  in 
each  input  has  on  the  cost  per  dialysis  treatment. 
The  study  focuses  on  the  incremental  effects  of  sci¬ 
entific  and  technological  advances  in  the  dialysis 
industry  and  ensuing  productivity  improvements. 
(3/93) 

E-93-03:  Exploring  the  Growth  of  Hospital 
Outpatient  Surgeries  (Abt  Associates,  Inc.) 

This  report  identifies  and  assesses  the  principal 
factors  that  contributed  to  the  growth  observed 
between  1988  and  1990  in  the  use  of  five  groups  of 
procedures  performed  in  the  hospital  outpatient 
department.  The  five  groups  selected  were  knee 
arthroscopy,  YAG  laser,  lithotripsy,  sigmoidoscopy 
and  colonoscopy,  and  breast  biopsies.  These  fami¬ 
lies  of  procedures  were  selected  because  as  a  group 
they  represented  varying  levels  of  complexity, 
exemplified  a  variety  of  clinical  problems,  were  in 
the  top  50  most  frequently  performed  ASC- 
approved  procedures,  and  had  a  high  growth  rate 
between  1988-90.  The  factors  affecting  increased 
procedure  volume  were  physician  practice  patterns 
and  treatment  approaches,  technology  require¬ 
ments,  the  capacity  of  physicians  and  hospitals  to 
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perform  the  procedure,  shifts  in  setting  in  which 
the  procedure  is  performed,  and  reimbursement 
practices.  (3/93) 

E-93-04:  Analysis  of  the  Effect  of  the  Eco¬ 
nomic  Stabilization  Program  (Abt  Associ¬ 
ates,  Inc.) 

This  report  describes  the  effect  of  the  economic 
stabilization  program  (1971-1974)  on  health  care 
prices  and  expenditures.  Previous  studies  of  the 
program  are  reviewed  and  compared.  Additionally, 
descriptive  data  on  health  care  expenditures  by  type 
of  service  and  program,  health  care  prices,  and  hos¬ 
pital  revenues  and  expenditures  are  displayed. 
(5/93) 

E-93-05:  State  Regulations  and  Policies  that 
Affect  the  Provision  of  Post-Acute  Care  (Abt 
Associates,  Inc.) 

This  report  presents  descriptive  information 
about  state  regulations  and  policies  that  affect  the 
staffing  requirements,  services  provided,  and 
patient  mix  of  Medicare-certified  skilled  nursing 
facilities  and  home  health  agencies.  (5/93) 

E-93-06:  Development  of  Hospital  Efficiency 
Measures  (Jenifer  Ehreth,  Ph.D.) 

This  report  evaluates  several  measures  of  how 
efficiently  hospitals  use  their  capital  assets  and 
compares  asset  efficiency  and  hospital  financial 
performance  across  types  of  hospitals.  Descriptive 
statistics  and  factor  analysis  are  used  to  assess  the 
reliability  and  validity  of  several  measures  over  a 
three-year  period.  Three  measures — the  current 
ratio,  the  long-term  debt  to  net  fixed  assets  ratio, 
and  an  asset  efficiency  measure  using  data  envelop¬ 
ment  analysis  techniques — are  evaluated  in  more 
detail  because  they  appear  promising  for  analyzing 
the  impact  of  payment  policies  on  asset  efficiency. 
(8/93) 

E-94-01:  Within-DRG  Case  Complexity 
Change,  1992  (SysteMetrics,  Inc.) 

This  study  measures  the  change  in  within-DRG 
case  complexity  from  1990  to  1991  and  from  1991  to 
1992.  It  also  examines  changes  in  die  number  of  sec¬ 
ondary  diagnoses,  complications  and  comorbidities 
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from  1990  to  1992.  PfoPAC  uses  this  information  to 
estimate  the  annual  amount  of  real  case  mix  change 
within  DRGs,  which  is  not  measured  by  the  case  mix 
index  (CMI).  Unlike  previous  studies  of  within-DRG 
case  complexity  change,  this  study  investigates  the 
long  run  trend  for  within-DRG  case  complexity 
change  between  1985  and  1992,  by  hospital  group. 
Potential  explanations  for  the  observed  long  run  trend 
are  discussal.  (3/94) 

E-94-02:  The  Incremental  Impact  of  Scien¬ 
tific  and  Technological  Advances  on  Operat¬ 
ing  Costs  in  PPS  Hospitals  and  PPS-Exclud- 
ed  Facilities  (FY  1995)  (Abt  Associates,  Inc.) 

This  report  provides  supportive  material  for  one 
component  of  ProPAC’s  update  recommendations 
to  the  Congress_the  allowance  for  scientific  and 
technological  advances  (S&TA).  It  details  the 
revised  approach  to  estimating  incremental  costs 
attributable  to  technological  change  projected  for 
fiscal  year  1995.  Two  S&TA  estimates  were  devel¬ 
oped:  one  for  changes  in  operating  costs  incurred 
by  PPS  hospitals  and  another  for  facilities  excluded 
from  PPS  that  are  subject  to  the  payment  system 
established  in  the  Tax  Equity  and  Fiscal  Responsi¬ 
bility  Act  of  1982.  (1/94) 

E-94-03:  The  Incremental  Impact  of  Scien¬ 
tific  and  Technological  Advances  on  Capital 
Costs  in  PPS  Hospitals  (FY  1995)  (Abt  Asso¬ 
ciates,  Inc) 

This  report  provides  supportive  material  for  one 
component  of  ProPAC’s  PPS  capital  update  recom¬ 
mendation  to  the  Congress:  the  allowance  for  sci¬ 
entific  and  technological  advances.  It  details  the 
revised  approach  to  estimating  incremental  capital 
costs  attributable  to  technological  change  projected 
for  fiscal  year  1995.  (1/94) 

E-94-04:  The  Incremental  Impact  of  Scien¬ 
tific  and  Technological  Advances  on  Cost 
Increases  in  Dialysis  Facilities  (FY  1995) 
(Abt  Associates,  Inc.) 

This  report  provides  supportive  material  for  one 
component  of  ProPAC’s  composite  rate  update  rec¬ 
ommendation  to  the  Congress.the  allowance  for 
scientific  and  technological  advances.  It  details  the 
revised  approach  to  estimating  incremental  costs 
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attributable  to  technological  change  projected  for 
fiscal  year  1995.  (1/94) 

E-94-05:  Discussion  Report:  Assessing  the 
Impact  of  Cost-Decreasing  Technological 
Change  on  Medicare  Inpatient  Costs  (Abt 
Associates,  Inc.) 

To  support  its  PPS  payment  update  recommen¬ 
dations  submitted  to  the  Congress  each  year, 
ProPAC  uses  a  technology-specific  methodology 
to  assess  changes  in  the  cost- increasing  effects  of 
emerging  technologies.  This  report  provides  dis¬ 
cussion  of  the  feasibility  of  applying  this  method¬ 
ology  to  an  analysis  of  the  financial  impact  of 
cost  decreasing  technologies  used  in  the  care  pro¬ 
vided  to  Medicare  beneficiaries  in  the  inpatient 
setting.  (7/94) 

E-94-06:  Discussion  Report:  Assessing  the 
Cost  Impact  of  Technological  Change  on 

Medicare  and  Non-Medicare  Populations 
Across  Settings  (Abt  Associates,  Inc.) 

To  support  its  PPS  payment  update  recommen¬ 
dations  submitted  to  the  Congress  each  year, 
ProPAC  uses  a  technology-specific  methodology 
to  assess  changes  in  the  cost-increasing  effects  of 
emerging  technologies.  The  methodology  is  spe¬ 
cific  to  the  technologies  used  in  the  care  provid¬ 
ed  to  Medicare  beneficiaries  in  the  inpatient  set¬ 
ting.  This  report  provides  discussion  of  the 
feasibility  of  applying  this  methodology  to  an 
analysis  that  would  consider  changes  in  the  cost 
of  technologies  used  in  the  care  of  Medicare  and 
non-Medicare  beneficiaries  across  settings:  in 
the  inpatient  setting  as  well  as  other  sites  of  care, 
including  nursing  homes,  outpatient  departments, 
and  home  health  agencies.  (7/94) 

E-94-07:  Medicaid  Reimbursement  Method¬ 
ologies  and  Payment  Rates  for  Home  Health 
Agencies  (Abt  Associates,  Inc.) 

This  study  presents  survey  results  on  state 
Medicaid  programs’  reimbursement  methodolo¬ 
gies  and  payment  rates  for  home  health  care  ser¬ 
vices.  Information  is  presented  in  table  format 
for  each  service  (skilled  nursing;  physical, 
speech,  and  occupational  therapies;  medical 


social  services;  and  home  health  aides).  Each 
table  incudes  information  on  the  following 
items:  payment  rates;  rate-setting  methodologies; 
whether  the  rate  is  agency-specific,  class-based, 
or  flat;  cost  components  that  are  treated  separate¬ 
ly  in  the  payment  process;  and  payment  update 
factors.  (1/94) 

E-94-08:  Quality-Oriented  State 
Licensing  Requirements  for  Non-PPS 
Facilities  (Abt  Associates,  Inc.) 

This  two-volume  study  presents  survey  results 
on  state  licensing  requirements  for  15  long-term 
care,  home  health,  and  ambulatory  care  providers. 
Information  is  presented  on  state  standards  for 
organizational  structure  and  administration,  per¬ 
sonnel,  service  provision,  medical  documentation, 
internal  quality  assurance  processes,  minimum 
access  and  transfer  affiliations,  equipment,  and 
certificate  of  need.  Licensure  requirements  that 
differ  from  Medicare  certification  are  emphasized. 
(7/94) 

E-95-01:  A  Comparison  of  Cost  Definitions 
(Project  HOPE) 

This  report  provides  a  comparison  of  cost  defini¬ 
tions  between  Medicare  principles  of  reimburse¬ 
ment  and  generally  accepted  accounting  principles. 
It  documents  cost  items  pertaining  to  acute  care 
hospital  services  and  outpatient  dialysis  services 
that  are  nonallowable  in  accordance  with  Medicare 
payment  policy.  In  addition,  the  report  discusses 
providers’  contests  of  Medicare’s  determination  of 
allowable  costs,  where  applicable,  and  the  results 
of  those  cases.  (2/95) 

E-95-02:  Medicaid  Managed  Care  Program 
Access  Requirements  (Project  HOPE) 

This  report  examines  seven  states’  strategies  for 
ensuring  access  to  health  services  for  Medicaid- 
eligible  people  who  are  enrolled  in  managed  care 
plans.  It  summarizes  approaches  states  are  using 
to  ensure  that  enrollees  receive  medically  appro¬ 
priate  services  without  facing  geographic,  cultur¬ 
al,  and  linguistic  barriers  to  care.  This  report  pre¬ 
sents  information  gathered  from  both  state 
Medicaid  agencies  and  Medicaid  managed  care 
contractors.  (4/95) 
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E-96-01:  The  Incremental  Impact  of  Scien¬ 
tific  and  Technological  Advances  on  Cost 
Increases  in  Dialysis  Facilities  (FY  1997) 

(Abt  Associates,  Inc.) 

Each  year,  ProPAC  recommends  to  the  Congress 
an  update  to  the  composite  rate  for  dialysis  ser¬ 
vices.  The  Commission’s  update  framework 
includes  an  allowance  for  the  incremental  impact  of 
scientific  and  technological  advances.  This  report 
describes  ProPAC’s  estimate  of  the  increase  in 
operating  and  capital  costs  that  will  result  from  the 
diffusion  of  new  and  emerging  dialysis-related 
technologies  in  fiscal  year  1997.  ( 1/96) 

E-96-02:  Hospital-Physician  Relations:  A 
Multivariate  Analysis  of  Hospital  Financial 
Performance  (Project  HOPE). 

This  report  will  examine  the  association  between 
hospital-physician  relations  and  hospital  financial 
performance.  Data  from  ProPAC’s  Hospital-Physi¬ 
cian  Relations  study  (1-95-02)  were  combined  with 
secondary  data  on  hospital  market  characteristics  and 
hospital  financial  performance  and  analyzed  using 
both  univariate  and  multivariate  techniques.  (5/96) 

E-96-03:  Quality  of  Dialysis  in  the  United 
States  (Project  HOPE) 

This  report  is  a  critical  review  of  the  current  lit¬ 
erature  relevant  to  the  quality  of  outpatient  dialysis 
services.  It  addresses  issues  related  to  the  epidemi¬ 
ology  and  treatment  of  end-stage  renal  disease, 
defining  and  measuring  quality  of  care,  assessing 
patient  outcomes,  and  comparing  mortality  rates 
between  the  United  States  and  other  countries. 
(6/96) 

INTRAMURAL  TECHNICAL  REPORT 
SERIES 

1-91-02:  The  Role  of  Profitability  and  Com¬ 
munity  Characteristics  in  Hospital  Closures, 
an  Urban  and  Rural  Analysis 

This  study  investigates  hospital  closures  that 
occurred  from  1985  through  1988.  The  analysis 
focuses  on  the  relationship  between  profitability 
and  closure.  Further,  the  analysis  evaluates  the 
impact  on  profitability  of  characteristics  related  to 
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the  hospital’s  mission  and  standing  in  the  commu¬ 
nity.  In  addition,  the  analysis  is  extended  by  exam¬ 
ining  the  factors  that  influence  profitability  and  its 
components:  revenue  per  case,  cost  per  case,  and 
total  cases.  This  report  provides  a  detailed  descrip¬ 
tion  of  the  data,  methods,  and  results  of  the  study. 
(2/91) 

1-91-03:  Improving  the  Area  Wage  Index: 

The  Area  Wage  Index  and  the  Mix  of  Occu¬ 
pations  Across  Areas 

Currently,  the  area  wage  index  incorporates  dif¬ 
ferences  in  the  price  of  labor,  as  well  as  the  mix  of 
occupations  across  areas.  This  report  presents  the 
results  of  ProPAC’s  study  on  the  effect  of  adjusting 
the  area  wage  index  for  occupational  mix.  The 
results  are  presented  separately  for  metropolitan 
statistical  areas  and  rural  areas.  The  study  is  based 
on  Uniform  Reporting  System  data  collected  from 
California  hospitals.  The  report  also  describes  the 
method  used  in  California  to  collect  data  by  occu¬ 
pational  category.  (7/91) 

1-91-04:  The  Trend  and  Distribution  of  Hos¬ 
pital  Uncompensated  Care  Costs,  1980-1989 

This  report  presents  the  results  of  an  analysis  of 
uncompensated  care  costs  for  both  PPS  and  PPS 
excluded  hospitals.  Uncompensated  care  for  this 
study  is  defined  as  the  sum  of  charity  care  and  bad 
debts,  and  uncompensated  care  costs  are  measured 
both  with  and  without  an  offset  for  subsidies 
received  from  state  and  local  governments.  The 
study  is  based  on  data  from  the  American  Hospital 
Association  Annual  Survey  of  Hospitals  over  the 
period  1980  to  1989.  Both  the  trend  and  distribu¬ 
tion  of  uncompensated  care  costs  are  measured  by 
hospital  group.  In  addition,  the  relationship 
between  uncompensated  care  costs  and  indirect 
medical  education  and  disproportionate  share  pay¬ 
ments  under  Medicare  is  examined.  (10/91) 

1-92-01:  Winners  and  Losers  Under  PPS 

Although  the  aggregate  margin  of  hospitals 
under  PPS  has  declined,  some  hospitals  continue  to 
perform  well.  In  this  report,  ProPAC  analyzes  the 
characteristics  of  hospitals  with  consistently  high 
and  consistently  low  margins  under  PPS  in  1986, 
1987,  and  1988.  The  characteristics  are  broken  into 
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three  groups:  payment  adjustments,  factors  within 
the  hospital’s  control,  and  factors  outside  of  the 
hospital’s  control.  The  focus  of  the  study  is  to 
determine  the  relative  role  of  these  factors  in  per¬ 
formance  under  PPS.  This  report  provides  a 
detailed  description  of  the  data,  methods,  and 
results  of  the  study.  (6/92) 

1-92-02:  The  Effect  of  the  OBRA  1989  Pay¬ 
ment  Provisions  for  Small  Rural  Medicare- 
Dependent  Hospitals 

In  1989  and  1990,  ProPAC  analyzed  the  finan¬ 
cial  status  of  hospitals  with  high  Medicare  shares. 
The  ProPAC  analysis,  described  in  Medicare- 
Dependent  Hospitals  Under  PPS  (TRS  1-90-01), 
indicated  that  the  classification  of  hospitals  into 
groups  based  on  Medicare  dependence  is  arbitrary 
and  inconsistent  over  time.  Further,  although  hospi¬ 
tals  with  high  Medicare  shares  tend  to  perform 
more  poorly  under  PPS,  this  poor  performance 
appears  to  be  related  to  characteristics  other  than 
Medicare  share,  notably  low  occupancy  rates  and 
long  average  lengths  of  stay.  Based  on  these  find¬ 
ings,  the  Commission  recommended  that  no  pay¬ 
ment  adjustment  be  made  for  Medicare-dependent 
hospitals.  In  the  Omnibus  Budget  Reconciliation 
Act  (OBRA)  of  1989,  Congress  provided  special 
treatment  under  PPS  for  small  rural  Medicare- 
dependent  hospitals  for  three  years  (cost  reporting 
periods  beginning  on  or  after  April  1,  1990,  and 
ending  on  or  before  March  31,  1993).  This  provi¬ 
sion  expired  in  1993.  However,  the  Congress 
extended  it  through  fiscal  year  1994.  This  report 
describes  an  analysis  of  the  financial  performance 
of  small  rural  Medicare-dependent  hospitals  as 
defined  in  OBR  A  1989  and  the  impact  of  the  spe¬ 
cial  provision  cn  Medicare  payment  of  these  hospi¬ 
tals.  (7/92) 

1-93-01:  The  Accuracy  of  Cost  Measures 
Derived  from  Medicare  Cost  Report  Data 

This  report  summarizes  the  findings  and  policy 
implications  of  a  study  conducted  by  the  Center  for 
Health  Policy  Studies.  The  primary  objective  of  the 
study  was  to  assess  the  accuracy  of  the  hospital- 
level  and  DRG-level  cost  measures  that  can  be  con¬ 
structed  using  Medicare  Cost  Report  data.  The  first 
part  of  the  study  tested  the  impact  of  potential 
refinements  in  trie  Medicare  Cost  Report  cost  find¬ 


ing  approach,  such  as  using  a  standard  cost  center 
configuration  or  a  multiple  allocation  technique. 
These  types  of  changes  were  found  to  have  rela¬ 
tively  little  impact.  The  second  part  compared  val¬ 
ues  from  advanced  hospital  cost  accounting  sys¬ 
tems  with  values  from  the  cost  reports  of  the  same 
hospitals.  Substantial  differences  were  documented 
for  total  Medicare  costs,  routine  and  ancillary 
costs,  and  average  cost  per  case  by  DRG.  (3/93) 

1-95-01:  The  Relationship  Between  Hospital 
Costs  and  Payments  by  Source  of  Revenue, 
1980-1991 

This  report  presents  an  analysis  of  community 
hospital  losses  and  gains  by  source  of  revenue, 
including  Medicare,  Medicaid,  uncompensated 
care,  private  payers,  and  non-patient  revenue.  The 
data  for  the  analysis  are  from  the  American  Hospi¬ 
tal  Association  Annual  Survey  of  Hospitals.  The 
report  includes  trend  data  on  payments,  costs,  and 
charges.  Data  from  1991  are  used  to  analyze  the 
distribution  of  gains  and  losses  for  the  different 
revenue  sources,  the  relationship  between  these 
losses  and  hospital  margins,  and  state-by-state  dif¬ 
ferences.  The  report  also  compares  the  characteris¬ 
tics  of  hospitals  that  are  and  are  not  able  to  recover 
significant  losses  from  uncompensated  care,  Medi¬ 
caid,  and  Medicare  through  cost  shifting.  (10/95) 

1-95-02:  Hospital-Physician  Relations:  A 
National  Survey  of  Hospital  Chief  Executive 
Officers  and  Chiefs  of  Medical  Staffs 

In  an  effort  to  identify  factors  that  affect  the 
financial  performance  of  hospitals,  ProPAC  has 
undertaken  a  study  of  the  financial  effects  of 
different  organizational  structures  and  mecha¬ 
nisms  hospitals  use  to  influence  physician  behav¬ 
ior.  In  the  first  phase  of  the  project,  ProPAC  spon¬ 
sored  a  national  survey  of  hospital  chief  executive 
officers  (CEOs)  and  chiefs  of  medical  staff 
(CMSs)  to  evaluate  the  various  aspects  of  hospi¬ 
tal-physician  relations.  The  survey  explored  the 
organization  of  hospital  services;  physician 
recruitment,  retention,  and  evaluation;  physician 
roles  and  responsibilities  within  hospitals;  and 
hospital-physician  financial  arrangements.  It  also 
sought  to  ascertain  how  CEOs  and  CMSs  per¬ 
ceived  the  respective  roles  played  by  and  the 
influence  of  hospital  management  and  physician 
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staff  within  the  hospital  environment.  The  report  ates  how  well  the  methodology  captures  the  infor- 


will  describe  survey  methods  and  results,  includ¬ 
ing  differences  in  approaches  to  hospital-physi¬ 
cian  relations  employed  by  different  types  of  hos¬ 
pitals.  The  next  phase,  a  multivariate  analysis,  will 
link  hospital  financial  data  with  data  from  the 
national  survey.  (1 1/95) 

1-95-03:  Medicare  Transfer  Payment  Policy 

This  study  develops  and  tests  a  measure  to 
account  for  all  resources  used  to  treat  aged  Medi¬ 
care  beneficiaries,  measured  in  a  consistent  way  to 
enhance  comparison  across  geographic  areas.  This 
measure,  called  “standardized  resource  costs  per 
enrollee,”  is  based  on  provider  costs  rather  than 
Medicare  payments;  reflects  costs  covered  by  bene¬ 
ficiary  payments  along  with  program  payments; 
omits  graduate  medical  education  costs  (as  devoted 
primarily  to  education  rather  than  patient  care); 
includes  services  provided  in  facilities  operated  by 
the  Departments  of  Veterans  Affairs  and  Defense; 
includes  beneficiaries  enrolled  in  managed  care; 
and  standardizes  for  geographic  differences  in 
input  prices  and  beneficiary  age  and  sex.  Per  capi¬ 
ta  costs  using  this  measure  are  compared  by  state 
and  by  rural  and  urban  areas,  and  the  results  are 
disaggregated  into  eight  care  settings.  The  study 
also  explores  the  role  of  health  status  differences  in 
explaining  state-level  variation  in  per  enrollee 
costs.  (6/95) 

*. 

1-95-04:  A  Review  of  ProPAC’s  Allowances 
for  Scientific  and  Technological  Advances 

This  report  describes  the  study  ProPAC  conduct¬ 
ed  to  support  the  Commission's  decisions  regard¬ 
ing  the  allowances  for  scientific  and  technological 
advances  (S&TA)  for  the  PPS  operating  and  capi¬ 
tal  payment  update  recommendations  for  fiscal 
year  1996.  The  Commission  used  a  qualitative 
approach  to  assess  S&TA  costs,  evaluating  more 
generally  whether  any  changes  in  technology  costs 
have  altered  the  trend  established  in  previous 
years.  This  report  reviews  previous  allowances,  the 
technologies  assessed,  advances  that  may  affect 
Medicare  costs,  and,  finally,  the  Commission’s 
decisions  for  the  two  PPS  S&TA  allowances  for 
fiscal  year  1996.  It  also  discusses  how  ProPAC’s 
technology-specific  methodology  differs  from 
other  approaches  to  technology  costing,  and  evalu- 


mation  intended  by  the  S&TA  allowance.  (4/95) 

1-95-05:  Hospital  Costs  and  Payments  by 
Revenue  Source:  The  Impact  of  Medicaid 
Payment  Increases  in  1992 

This  report  supplements  ProPAC’s  recent  report 
on  hospital  losses  and  gains  by  source  of  revenue 
(TRS  1-95-01).  Like  the  first  report,  this  one  ana¬ 
lyzes  the  trend  in  payments  relative  to  costs  by 
payer,  as  well  as  differences  by  type  of  hospital  and 
by  state.  The  focus  throughout  this  report,  however, 
is  the  impact  of  substantial  increases  in  revenue 
received  by  many  hospitals  in  1992  from  Medicaid 
disproportionate  share  payments.  This  includes  the 
impact  on  overall  Medicaid  payments  and  on  the 
pattern  of  cost  shifting  to  the  private  sector.  (10/95) 

Joint  Report  to  the  Congress  on  Medicare 
Managed  Care 

The  Prospective  Payment  Assessment  Commis¬ 
sion  and  the  Physician  Payment  Review  Commis¬ 
sion  prepared  this  joint  report  on  the  role  of  man¬ 
aged  care  within  the  Medicare  program.  It 
describes  program  policies  and  analyzes  options 
concerning  beneficiary  enrollment,  plan  participa¬ 
tion,  payment  policy,  access  and  quality,  and  data 
constraints.  (10/95) 

1-96-01:  State  Variation  in  the 
Resource  Costs  of  Treating  Aged 
Medicare  Beneficiaries 

This  study  develops  and  tests  a  measure  to 
account  for  all  resources  used  to  treat  aged  Medi¬ 
care  beneficiaries,  measured  in  a  consistent  way  to 
enhance  comparison  across  geographic  areas.  This 
measure,  called  “standardized  resource  costs  per 
enrollee,”  is  based  on  provider  costs  rather  than 
Medicare  payments;  reflects  costs  covered  by  bene¬ 
ficiary  payments  along  with  program  payments; 
omits  graduate  medical  education  costs  (as  devoted 
primarily  to  education  rather  than  patient  care); 
includes  services  provided  in  facilities  operated  by 
the  Departments  of  Veterans  Affaire  and  Defense; 
includes  beneficiaries  enrolled  in  managed  care;  and 
standardizes  for  geographic  differences  in  input 
prices  and  beneficiary  age  and  sex.  Per  capita  costs 
using  this  measure  are  compared  ry  state  and  by 
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rural  and  urban  areas,  and  the  results  are  disaggre¬ 
gated  into  eight  care  settings.  The  study  also 
explores  the  role  of  health  status  differences  in 
explaining  state-level  variation  in  per  enrollee  costs. 
(6/96) 

PENDING 

Medicare’s  Peer  Review  Organization 
Program 

In  1993,  HCFA  implemented  major  changes  to 
Medicare’s  Utilization  and  Quality  Control  Peer 
Review  Organization  (PRO)  program.  This  report 
will  describe  the  evolution  of  the  PRO  program, 
focusing  on  current  quality  assurance  activities. 
(Forthcoming) 

Providers  of  Post-Acute  Care  Services 

This  document  presents  an  overview  of  Part  A 
and  Part  B  providers  that  furnish  post-acute  care 
services.  Information  is  presented  on  Medicare 
coverage  policy,  beneficiary  cost  sharing  require¬ 
ments,  certification  requirements,  and  payment 
method  for  each  type  of  provider.  The  report 
focuses  on  Part  B  providers  that  have  not  been  con¬ 
sidered  in  past  ProPAC  analyses:  comprehensive 
outpatient  rehabilitation  facilities  (CORFs),  rural 
health  clinics,  federally  qualified  health  centers, 
outpatient  rehabilitation  providers,  physician’s 
offices,  independent  therapists,  and  hospital  outpa¬ 
tient  departments.  This  report  demonstrates  the 
myriad  of  coverage  requirements  and  payment 
methods  that  are  currently  used  for  providers  of 
similar  services.  (Forthcoming) 

CONGRESSIONALLY 
MANDATED  REPORTS 

C-88-01:  An  Evaluation  of  the  Department 
of  HHS  Report  to  Congress  on  Studies  of 
Urban-Rural  and  Related  Geographical 
Adjustments  in  the  Medicare  PPS 

The  Omnibus  Budget  Reconciliation  Act  of  1987 
required  ProPAC  to  report  to  the  Congress  on 
its  evaluation  of  the  Secretary’s  study  on  the 
feasibility  and  impact  of  eliminating  or  phasing  out 
separate  urban  and  rural  payment  rates.  The  report  is 
organized  into  four  major  sections:  background  and 


definition  of  issues,  summary  of  the  Secretary’s 
study  methods  and  findings,  ProPAC’s  evaluation  of 
the  Secretary’s  study,  and  future  direction  of  Com¬ 
mission  activities.  (6/88) 

C-88-02:  Linking  Medicare  Capital 
Payments  to  Hospital  Occupancy  Rates 

The  Omnibus  Budget  Reconciliation  Act  of  1987 
required  ProPAC  to  report  to  the  Congress  on  the 
suitability  and  feasibility  of  linking  Medicare  capital 
payments  to  hospital  occupancy  rates.  This  was 
addressed  by  reviewing  current  Medicare  capital  pay¬ 
ment  principles,  examining  historical  trends  in  capital 
costs  and  occupancy  rates,  and  analyzing  the  rela¬ 
tionship  between  capital  costs  and  occupancy.  (4/88) 

C-88-03:  Outlier  Payment  Alternatives 
for  Burn  Cases 

The  Omnibus  Budget  Reconciliation  Act  of  1987 
required  ProPAC  to  study  alternative  payment  meth¬ 
ods  for  bum  outlier  cases  under  the  prospective  pay¬ 
ment  system.  In  this  report,  the  Commission  exam¬ 
ines  costs  and  PPS  payments  for  all  bum  cases,  as 
well  as  those  for  outlier  cases  only.  Differences 
between  payments  and  costs  for  bum  hospitals  and 
units  and  other  PPS  hospitals  are  examined.  (7/88) 

C -88-04:  The  Views  of  the  Prospective 
Payment  Assessment  Commission 
on  Developing  Medicare  Payment  for 
Hospital  Outpatient  Surgery 

The  Omnibus  Budget  Reconciliation  Act  of  1987 
required  the  Secretary  of  Health  and  Human  Services 
to  solicit  ProPAC’s  views  in  developing  outpatient 
payment  systems  and  to  include  these  views  in  a 
series  of  reports  to  Congress.  This  report  focuses  on 
the  facility  component  of  payment  for  surgeries  per¬ 
formed  in  hospital  outpatient  settings.  (8/88) 

C -88-05:  Separate  PPS  Payment  Rates  for 
Hospitals  in  Large  Urban  Areas  and  Other 
Urban  Areas 

The  Omnibus  Budget  Reconciliation  Act  of 
1987  required  ProPAC  to  “evaluate  the  desirabil¬ 
ity  of  maintaining  separate  DRG  prospective 
payment  rates  for  hospitals  located  in  large 
urban  areas. ..and  in  other  urban  areas.”  The 
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report  first  describes  how  PPS  currently  treats 
hospitals  in  different  sized  urban  areas.  Descrip¬ 
tive  information  comparing  hospitals  in  these 
areas  is  then  presented.  This  is  followed  by  a 
discussion  of  the  PPS  policy  implication  of  vari¬ 
ation  in  costs  and  margins  by  metropolitan  sta¬ 
tistical  area  size.  ( 1 2/88) 

C-89-01:  Medicare  Payment  for  Hospital 
Outpatient  Surgery':  The  Views  of 
the  Prospective  Payment  Assessment 
Commission 

The  Omnibus  Budget  Reconciliation  Act  of 
1987  required  the  Secretary  of  Health  and  Human 
Services  to  solicit  the  Commission’s  views  on 
prospective  payment  for  hospital  outpatient 
surgery.  This  report  contains  ProPAC’s  recom¬ 
mendations  and  related  rationale  on  such  payment 
policy  beginning  in  fiscal  year  1990.  It  also  pre¬ 
sents  background  information  used  by  the  Com¬ 
mission  in  its  deliberations,  including  the  findings 
of  ProPAC’s  analysis  of  hospital  outpatient 
surgery  costs.  (4/89) 

C-89-02:  Payment  Rates  for  Hospitals  Re¬ 
designated  from  Rural  to  Urban:  Analysis 
and  Recommendations 

The  Technical  and  Miscellaneous  Revenue 
Act  of  1988  required  ProPAC  to  study  and 
report  to  Congress  on  the  appropriate  PPS  pay¬ 
ment  for  hospitals  redesignated  as  urban  in  the 
Omnibus  Budget  Reconciliation  Act  of  1987. 
This  study  evaluates  the  payment  policy  and  the 
treatment  of  wage  and  wage-related  costs  in 
computing  area  hospital  wage  indexes.  The 
financial  impact  of  various  policy  options  on 
both  the  redesignated  hospitals  and  on  other 
hospitals  located  in  the  affected  urban  and  rural 
areas  is  also  assessed.  (8/89) 

C -89-03:  Adjustment  to  the  Non-Labor- 
Related  Portion  of  the  Standardized 
Amounts 

The  Omnibus  Budget  Reconciliation  Act  of 
1987  required  ProPAC  to  analyze  the  feasibility 
and  appropriateness  of  a  geographic  adjustment 
to  the  non-labor-related  portion  of  the  PPS 
standardized  amounts.  Price  data  for  non-labor 


127 

components  of  the  hospital  market  basket  are 
compiled  from  available  data  sources  to  deter¬ 
mine  whether  non-labor  prices  vary  by  geo¬ 
graphic  area.  The  report  contains  this  informa¬ 
tion  and  the  Commission’s  determination  of 
whether  such  an  adjustment  is  feasible  and 
appropriate.  (8/89) 

C-89-04:  Adequacy  of  PPS  Payment  for 
Medicare  Beneficiaries  with  Hemophilia 

The  House  Ways  and  Means  Committee  asked 
ProPAC  to  assess  the  adequacy  of  PPS  payment 
for  Medicare  inpatients  with  hemophilia.  This 
report  studies  the  population  size,  trends  in  the 
price  of  the  clotting  factor,  and  the  financial 
impact  on  hospitals  for  treating  these  patients. 
(10/89) 

C-90-01:  Medicare  Payments  to  Rural  Sole 
Community  Hospitals  and  Small  Rural  Hos¬ 
pitals 

The  Omnibus  Budget  Reconciliation  Act  of 
1989  required  the  Commission  to  submit  a 
report  to  Congress  on  the  feasibility  and  desir¬ 
ability  of  using  a  cost-based  reimbursement  sys¬ 
tem  for  paying  small  rural  hospitals  and  sole 
community  hospitals.  Further,  ProPAC  was  to 
assess  the  impact  of  using  alternative  market 
share  definitions  to  determine  eligibility  for  sole 
community  hospital  classification,  and  of 
accounting  for  decreases  in  admissions  in  deter¬ 
mining  payments  to  small  rural  hospitals  or  their 
costs.  This  report  summarizes  the  Commission’s 
findings.  (5/90) 

C-90-02:  Hospital  Outpatient  Services  Back¬ 
ground  Report 

The  Omnibus  Budget  Reconciliation  Act  of 
1989  required  the  Commission  to  submit  a 
report  to  Congress  on  several  issues  related  to 
outpatient  payments.  This  report  examines  the 
growth  in  hospital  outpatient  services  and  the 
revenues  generated  by  outpatient  visits.  The 
costs  of  providing  services  in  hospital  outpatient 
departments  are  compared  to  those  associated 
with  freestanding  centers.  Last,  outpatient  quali¬ 
ty  assurance  and  peer  review  are  discussed. 
(7/90) 
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Medicare-Dependent  Hospitals 

The  Omnibus  Budget  Reconciliation  Act  of 
1989  required  the  Commission  to  study  the 
appropriateness  of  making  an  adjustment  to 
Medicare  payments  to  hospitals  that  treat  a  high 
proportion  of  Medicare  discharges.  Information 
on  this  topic  was  included  in  ProPAC’s  June  1990 
report,  Medicare  Prospective  Payment  and  the 
American  Health  Care  System.  (6/90) 

Financial  Status  of  High  Case  Mix  Hospitals 

The  Omnibus  Budget  Reconciliation  Act  of 

1989  required  the  Commission  to  study  the  finan¬ 
cial  status  of  high  case  mix  hospitals  with  special 
attention  devoted  to  capital  investment.  Informa¬ 
tion  on  this  topic  was  included  in  ProPAC’s  June 

1990  report,  Medicare  Prospective  Payment  and 
the  American  Health  Care  System.  (6/90) 

Area  Wage  Index 

The  Omnibus  Budget  Reconciliation  Act  of 
1990  required  ProPAC  to  examine  available  data 
from  states  and  other  sources  measuring  earnings 
and  paid  hours  of  employment  of  hospital  work¬ 
ers  by  occupational  category.  The  impact  of  vari¬ 
ation  in  occupational  mix  on  the  computation  of 
the  area  wage  index  is  included.  Information  on 
this  topic  was  included  in  ProPAC’s  March  1991 
Report  and  Recommendations  to  the  Congress. 
(3/91) 

Nurse  Practitioners  and  Other  Non- 
Physician  Providers 

The  Senate  Committee  on  Appropriations 
asked  that  ProPAC  study  the  use  of  nurse  practi¬ 
tioners  and  other  non-physician  providers  in  set¬ 
tings  other  than  acute  care  facilities  and  long¬ 
term  care  institutions.  Information  on  this  topic 
was  included  in  ProPAC’s  June  1991  report. 
Medicare  and  the  American  Health  Care  System. 
(6/91) 

C-91-01:  Medicare’s  Capital  Payment  Policy 

This  report  summarizes  the  Commission’s 
analyses  of  hospital  capital  costs  and  views  on 
Medicare’s  capital  payment  policy.  ProPAC’s 


objectives  for  evaluating  capital  payment,  along 
with  supporting  data  and  opinions,  are  presented. 
The  Commission  also  comments  on  the  Secretary 
of  Health  and  Human  Services’  prospective  pay¬ 
ment  proposal.  (5/91) 

C-91-02:  Medicaid  Hospital  Payment 

The  Omnibus  Budget  Reconciliation  Act  of 
1990  required  the  Commission  to  conduct  a 
study  of  Medicaid  hospital  payment  rates.  The 
study  examines  the  relationship  between  Medi¬ 
caid  and  Medicare  payments,  and  the  financial 
condition  of  the  hospitals  receiving  Medicaid 
payments.  Special  attention  is  given  to  hospitals 
in  urban  areas  that  treat  large  numbers  of  peo¬ 
ple  eligible  for  Medicaid  and  other  low-incomc 
persons.  (10/91) 

C-91-03:  Rural  Hospitals  Under  Medicare’s 
Prospective  Payment  System 

The  Senate  Committee  on  Appropriations 
requested  a  report  examining  the  changes  made  in 
rural  hospital  payment  policies  and  their  fiscal 
impacts.  The  report  includes  an  analysis  of  the 
impact  of  1991  payment  rules  on  1984  and  1989 
hospital  margins  and  assesses  the  relative  impor¬ 
tance  of  individual  policy  changes.  In  addition, 
ProPAC  was  asked  to  study  the  effect  of  low  vol¬ 
ume  on  overhead  costs  and  payments.  The  report 
includes  a  discussion  of  the  relationship  between 
volume  and  financial  performance,  and  case  mix 
and  performance.  The  adequacy  of  national  DRG 
weights  for  rural  hospitals  and  differences 
between  sole  community  and  other  small  rural 
hospitals’  characteristics  and  financial  condition 
are  also  discussed.  Finally,  the  report  includes  a 
profile  of  services  offered  by  rural  hospitals. 
(10/91) 

C-91-04:  Passthrough  Payments  for 
Hemophilia  Inpatients 

The  Omnibus  Budget  Reconciliation  Act  of 
1989  required  the  Commission  to  submit  a 
report  to  Congress  that  contains  recommenda¬ 
tions  on  paying  for  the  cost  of  administering 
blood  clotting  factors  to  inpatients  with 
hemophilia.  This  report  summarizes  the  Com¬ 
mission’s  findings.  (6/91) 
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C-92-01:  Prospective  Payment  System  for 
Medicare’s  Skilled  Nursing  Facility  Pay¬ 
ment  Reform 

The  Omnibus  Budget  Reconciliation  Act  of  1990 
required  the  Secretary  of  Health  and  Human  Services 
to  develop  a  proposal  to  modify  the  current  system 
under  which  skilled  nursing  facilities  receive  pay¬ 
ment  for  extended  care  services  under  Medicare  Part 
A  or  a  proposal  to  replace  this  system  with  a  prospec¬ 
tive  payment  system.  The  Commission  is  required  to 
submit  an  analysis  of  and  comments  on  the  proposal. 
This  background  report  describes  the  Medicare  SNF 
benefit,  payment  method,  and  beneficiary  utilization. 
A  cost  function  analysis  provides  information  on 
variations  in  costs  across  facilities.  Federal  and  state 
regulations  affecting  facility  costs  and  use  of  the  ben¬ 
efit  also  are  discussed.  This  report  concludes  with 
recommendations  concerning  the  need  for  a  nursing 
facility  wage  index  and  case-mix  adjustment  in 
Medicare’s  payment  policy.  When  the  Secretary’s 
report  is  released,  the  Commission  will  submit  com¬ 
ments  to  the  Senate  Committee  on  Finance  and  the 
House  Committee  on  Ways  and  Means.  (3/92). 

C-92-02:  Medicare  Payment  for  Hospital 
Outpatient  Services:  The  Views  of 
the  Prospective  Payment  Assessment 
Commission 

The  Omnibus  Budget  Reconciliation  Act  of  1990 
required  the  Secretary  of  Health  and  Human  Services 
to  develop  a  model  system  for  Medicare  payment  for 
hospital  outpatient  services.  The  Commission  is 
required  to  submit  an  analysis  of  and  comments  on  the 
proposal.  This  background  report  describes  Medicare’s 
outpatient  payment  policies,  which  may  vary  by  site  of 
care  and  type  of  service.  Ambulatory  surgery  and  radi¬ 
ology  are  used  to  discuss  problems  with  the  current 
payment  policy.  The  report  concludes  with  nine  rec¬ 
ommendations  for  outpatient  payment  policy  reform. 
When  the  Secretary’s  report  is  released,  the  Commis¬ 
sion  will  submit  its  comments.  (3/92) 

C-92-03:  Optional  Hospital  Payment  Rates 
for  Private  Payers  Based  on  Medicare’s 
Methods  (As  specified  in  H.R.  3626) 

This  report  addresses  the  development  and 
impact  of  a  system  of  Medicare-based  rates  for 
optional  use  by  private  insurers  to  control  the 
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growth  in  their  payments  to  hospitals.  The  first  part 
of  the  report  discusses  the  design  decisions  that 
would  need  to  be  made,  the  steps  necessary  for 
orderly  implementation  of  the  system,  and  the 
administrative  processes  for  ongoing  operation  of 
the  system.  The  second  part  presents  data  on  cost 
shifting  in  the  hospital  industry,  and  then  uses  these 
and  other  data  to  estimate  the  savings  that  would 
result  from  using  optional  rates  under  several  differ¬ 
ent  sets  of  assumptions.  It  also  includes  a  discussion 
of  the  effects  of  optional  rates  on  hospitals,  private 
and  government  insurers,  other  providers,  and 
patients.  (3/92) 

C-92-04:  End-Stage  Renal  Disease 
Payment  Policy 

The  Omnibus  Budget  Reconciliation  Act  of 
1990  required  the  Commission  to  conduct  a  study 
to  determine  the  costs,  services,  and  profits  asso¬ 
ciated  with  various  modalities  of  dialysis  treat¬ 
ments  provided  to  end-stage  renal  disease 
patients.  This  study  is  the  basis  for  recommenda¬ 
tions  regarding  the  method  and  level  of  payments 
for  the  facility  component  of  dialysis  services 
beginning  in  fiscal  year  1993.  The  methodology  to 
be  used  to  update  payment  for  subsequent  fiscal 
years  is  included.  As  part  of  its  annual  March 
report,  starting  with  fiscal  year  1993,  ProPAC  is 
required  to  report  its  recommendations  to  Con¬ 
gress  on  an  appropriate  payment  update  factor. 
(6/92) 

C-92-05:  Interim  Report  on  Payment 
Reform  for  PPS-Excluded  Facilities 

The  Omnibus  Budget  Reconciliation  Act  of  1990 
required  the  Secretary  of  Health  and  Human  Ser¬ 
vices  to  develop  a  proposal  to  modify  the  current 
system  under  which  PPS-excluded  hospitals  receive 
payment  for  the  operation  and  capital-related  costs 
of  inpatient  hospital  services  under  Part  A  of  the 
Medicare  program.  Alternatively,  the  Secretary 
could  propose  a  system  with  payments  made  on  the 
basis  of  nationally  determined  average  standardized 
amounts.  Although  the  Secretary  has  not  submitted 
her  proposal,  the  Commission  prepared  this  back¬ 
ground  report.  When  the  Secretary’s  report  is 
released,  the  Commission  will  analyze  it  and  submit 
comments  to  the  Senate  Committee  on  Finance  and 
the  House  Committees  on  Ways  and  Means,  and 
Energy  and  Commerce.  (10/92) 
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C-93-01:  Global  Budgeting:  Design 
and  Implementation  Issues 

In  response  to  a  request  from  the  House  Com¬ 
mittee  on  Ways  and  Means,  Subcommittee  on 
Health,  the  Commission  examined  the  imple¬ 
mentation  of  a  global  budgeting  system.  ProPAC 
focused  on  the  system’s  application  to  hospitals 
and  other  institutional  health  care  services.  The 
report  addresses  issues  involved  in  the  allocation 
of  a  national  budget  among  types  of  health  care 
services,  the  availability  of  data  to  support  the 
system,  and  the  mechanisms  for  ensuring  that 
budget  targets  are  met.  (7/93) 

C-94-01:  Analysis  of  Medicaid  Dispropor¬ 
tionate  Share  Payment  Adjustments 

The  Medicaid  Voluntary  Contribution  and 
Provider-Specific  Tax  Amendments  of  1991 
(P.L.  102-234)  required  ProPAC  to  conduct  a 
study  of  Medicaid  disproportionate  share  pay¬ 
ment  adjustments.  This  study  examines  the  fea¬ 
sibility  and  desirability  of  establishing  maxi¬ 
mum  and  minimum  payment  adjustments  for 
hospitals  deemed  disproportionate  share  hospi¬ 
tals.  It  also  assesses  criteria  (other  than  existing 
ones)  that  are  appropriate  for  designating  dis¬ 
proportionate  share  hospitals  under  Section 
1923  of  the  Social  Security  Act.  The  report  was 
submitted  to  the  Senate  Committee  on  Finance 
and  the  House  Committee  on  Energy  and  Com¬ 
merce.  (1/94) 

C-94-02:  Interim  Analysis  of  Payment 
Reform  for  Home  Health  Services 
• 

The  Omnibus  Budget  Reconciliation  Act  of 
1990  required  the  Secretary  of  Health  and 
Human  Services  to  develop  a  proposal  to  modify 
the  current  system  under  which  Medicare  pays 
for  home  health  services  or  a  proposal  to  replace 
such  system  with  a  prospective  payment  system. 
The  Commission  is  required  to  submit  an  analy¬ 
sis  of  and  comments  on  the  proposal  to  the  Sen¬ 
ate  Committee  on  Finance  and  the  House  Com¬ 
mittee  on  Ways  and  Means.  This  background 
report  describes  Medicare’s  home  health  benefit, 
payment  method,  use,  and  agency  costs  and  pay¬ 
ments.  Federal  and  state  regulations  affecting 
access  and  quality  of  care  also  are  discussed. 


When  the  Secretary’s  report  is  released,  the 
Commission  will  submit  comments  to  the  Senate 
Committee  on  Finance  and  the  House  Commit¬ 
tee  on  Ways  and  Means.  (3/94) 

C-95-01:  Analysis  of  the  Secretary’s  Propos¬ 
al  for  Medicare  Payment  for  Hospital  Out¬ 
patient  Services 

The  Omnibus  Budget  Reconciliation  Act  of 
1990  required  the  Secretary  of  Health  and 
Human  Services  to  develop,  and  the  Commission 
comment  on,  a  model  system  for  Medicare  pay¬ 
ment  for  hospital  outpatient  services.  This  report 
describes  Medicare’s  payment  policies  for  outpa¬ 
tient  services,  documents  the  increase  in  outpa¬ 
tient  expenditures,  and  identifies  problems  relat¬ 
ed  to  the  current  payment  system.  The 
Secretary’s  proposed  reforms  are  discussed,  and 
three  recommendations  for  the  Congress  and  the 
Secretary  are  included.  (7/95) 

PENDING 

Analysis  of  the  Secretary’s  Proposal  for 
Skilled  Nursing  Facility  Payment  Reform 

The  Omnibus  Budget  Reconciliation  Act  of 
1990  required  the  Secretary  of  Health  and 
Human  Services  to  develop  a  proposal  to  modi¬ 
fy  the  current  system  under  which  skilled  nurs¬ 
ing  facilities  receive  payment  for  extended  care 
services  under  Medicare  Part  A  or  a  proposal  to 
replace  this  system  with  a  prospective  payment 
system.  The  Commission  is  required  to  submit 
an  analysis  of  and  comments  on  the  proposal  to 
the  Senate  Committee  on  Finance  and  the 
House  Committees  on  Ways  and  Means,  and 
Energy  and  Commerce.  (This  report  will  be 
issued  after  the  Secretary’s  proposal  becomes 
available.) 

Analysis  of  the  Secretary’s  Proposal  for  Pay¬ 
ment  Reform  for  PPS-Excluded  Facilities 

The  Omnibus  Budget  Reconciliation  Act  of 
1990  required  the  Secretary  of  Health  and 
Human  Services  to  develop  a  proposal  to  modify 
the  current  system  under  which  PPS-excluded 
hospitals  receive  payment  for  the  operation  and 
capital-related  costs  of  inpatient  hospital  ser- 
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vices  under  Part  A  of  the  Medicare  program. 
Alternatively,  the  Secretary  could  propose  a  sys¬ 
tem  with  payments  made  on  the  basis  of  nation¬ 
ally  determined  average  standardized  amounts. 
The  Commission  is  required  to  submit  an  analy¬ 
sis  of  and  comments  on  the  Secretary’s  proposal 
to  the  Senate  Committee  on  Finance  and  the 
House  Committees  on  Ways  and  Means,  and 
Energy  and  Commerce.  (This  report  will  be 
issued  after  the  Secretary’s  proposal  becomes 
available.) 

Analysis  of  the  Secretary’s  Proposal  for 
Home  Health  Service  Payment  Reform 

The  Omnibus  Budget  Reconciliation  Act  of 
1990  required  the  Secretary  of  Health  and 
Human  Services  to  develop  a  proposal  to  modify 
the  current  system  under  which  Medicare  pays 
for  home  health  services  or  a  proposal  to  replace 
such  system  with  a  prospective  payment  system. 
The  Commission  is  required  to  submit  an  analy¬ 
sis  of  and  comments  on  the  proposal  to  the  Sen¬ 
ate  Committee  on  Finance  and  the  House  Com¬ 
mittee  on  Ways  and  Means.  (This  report  will  be 
issued  after  the  Secretary’s  proposal  becomes 
available.) 
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Analysis  of  the  Secretary’s  Legislative  Pro¬ 
posal  Eliminating  Separate  Average  Stan¬ 
dardized  Amounts 

The  Omnibus  Budget  Reconciliation  Act  of  1989 
required  the  Secretary  of  Health  and  Human  Services 
to  prepare  a  legislative  proposal  eliminating  separate 
average  standardized  amounts  for  hospitals  located  in 
large  urban,  other  urban,  and  rural  areas.  It  also  direct¬ 
ed  ProPAC  to  submit  a  report  to  Congress  analyzing 
this  proposal  and  its  impact  on  hospitals.  (This  report 
will  be  issued  after  the  Secretary’s  proposal  becomes 
available.  It  should  be  noted  that  in  OBRA  1990,  Con¬ 
gress  mandated  the  elimination  of  the  separate  rural 
standardized  payment  amount  by  fiscal  year  1995.) 

Critical  Access  Urban  Providers 

The  House  Committee  on  Appropriations  has 
directed  ProPAC  to  study  the  impact  of  changes  in 
government  reimbursement  programs  and  in  the  pri¬ 
vate  marketplace  on  critical  access  urban  providers. 
This  group  is  defined  by  the  Committee  as  hospitals 
that  are  located  in  urban  areas,  have  at  least  250  beds, 
and  are  government  dependent,  with  at  least  60  percent 
of  their  days  reimbursed  by  Medicare  or  Medicaid. 
This  report  is  due  no  later  than  December  1997. 
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317  11  MED  ADMIT  FOR  RENAL  DIALYSIS  0.6556  0.4845  -26.1 
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476  SURG  PROSTATIC  O.R.  PROCEDURE  UNRELATED  TO  PRINCIPAL  DIAGNOSIS  2.2703  2.2479  -1.0 

477  SURG  NON-EXTENSIVE  O.R.  PROCEDURE  UNRELATED  TO  PRINCIPAL  DIAGNOSIS  1.5682  1.7266  10.1 
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480  SURG  LIVER  TRANSPLANT  16.3066  13.9424  -14.5 
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DEPARTMENT  OF  JUSTICE 

28  CFR  Part  58 

RIN  1105-AA32 

Qualifications  and  Standards  for 
Standing  Trustees 

AGENCY:  United  States  Trustees, 
Department  of  Justice. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
qualifications  for  appointment  as  a 
standing  trustee,  sets  forth  the 
continuing  qualifications  for 
appointment  and  standards  of  conduct 
for  standing  trustees,  and  corrects 
certain  typographical  errors  in  part  58. 

The  qualifications  for  appointment  as 
a  standing  trustee  are  amended  to 
provide  that  certain  persons  who  are 
related  to  standing  trustees  and 
bankruptcy  judges  and  clerks  cannot  be 
appointed  as  standing  trustee.  The  rule 
also  sets  forth  fiduciary  standards  that 
govern  a  standing  trustee’s  operation. 
These  fiduciary  standards  address  the 
employment  of  relatives,  dealings  with 
related  parties,  and  employment  of 
other  standing  trustees.  The  rule  will 
aid  the  Director  of  the  Executive  Office 
for  United  States  Trustees  and  the 
United  States  Trustees  in  supervising 
standing  trustees  in  the  administration 
of  cases  and  in  evaluating  the  actual, 
necessary  expenses  of  standing  trustees 
relative  to  fixing  appropriate  percentage 
fees  and  compensation.  Adherence  to 
the  rule  will  help  to  ensure  the  fair, 
impartial  administration  of  the  office  of 
the  standing  trustee,  to  maximize  the 
efficiency  of  case  administration,  and  to 
avoid  improprieties,  whether  actual  or 
perceived,  that  could  diminish  the 
integrity  of  the  standing  trustee  system 
and  the  administration  of  chapter  12 
and  chapter  13  bankruptcy  cases. 
EFFECTIVE  DATE:  This  rule  is  effective 
July  2, 1997  to  those  standing  trustees 
who  are  appointed  as  of  July  2, 1997, 
this  rule  will  be  applicable  on  the  first 
day  of  the  next  fiscal  year  (j.e.,  October 
1, 1997  for  chapter  13  trustees,  and 
January  1, 1998  for  chapter  12  trustees). 
ADDRESSES:  Office  of  the  General 
Counsel,  Executive  Office  for  United 
States  Trustees,  901  E  Street,  N.W., 
Room  740,  Washington,  D.C.  20530. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martha  L.  Davis,  General  Counsel,  or 
Jeanne  M.  Crouse,  Attorney,  (202)  307- 
1399.  This  is  not  a  toll-bee  number. 
SUPPLEMENTARY  INFORMATION:  This  final 
rule  amends  the  qualifications  for 
appointment  as  standing  trustee  and 
establishes  standards  for  standing 
trustees  appointed  and  supervised  by 


United  States  Trustees.  Finally,  it 
corrects  typographical  errors  in  part  58. 

A  proposed  rule  on  these  subjects  was 
published  in  the  Federal  Register  on 
July  18, 1996  (61  FR  37426)  (the 
“proposed  rule”).  A  summary  of 
background  information,  public 
comment,  and  agency  response  follows. 

I.  Background  and  Rulemaking  History 

Chapter  13  makes  bankruptcy  relief 
available  to  individuals  with  regular 
income  and  limited  debt.  Chapter  13 
debtors  propose  plans  to  repay  their 
creditors  over  a  three-year  period, 
unless  the  court,  for  cause,  approves  a 
longer  period  that  cannot  exceed  five 
years.  The  plans  must  meet  certain 
requirements  and  must  be  confirmed  by 
the  court.  11  U.S.C.  1322, 1325.  Cases 
are  administered  by  a  private  trustee 
appointed  by  the  United  States  Trustee. 

Chapter  12  of  the  Bankruptcy  Code 
provides  for  the  adjustment  of  debts  of 
a  family  farmer  with  regular  income. 

Like  chapter  13,  chapter  12  enables 
debtors  to  devote  their  disposable 
income  to  a  repayment  plan  over  a 
three-year  period,  unless  the  court,  for 
cause,  approves  a  longer  period  that 
cannot  exceed  five  years.  As  in  chapter 
13,  debtors’  payments  in  chapter  12  are 
collected  and  disbursed  by  a  private 
trustee  appointed  by  the  United  States 
Trustee. 

When  the  Bankruptcy  Code  was 
adopted  pursuant  to  the  Bankruptcy 
Reform  Act  of  1978,  Public  Law  95-598, 
92  Stat.  2549  (1978),  Congress 
established  a  pilot  United  States  Trustee 
Program  in  18  districts.  Congress 
created  this  system  to  assume 
administrative  tasks  that  the  bankruptcy 
courts  had  performed  previously. 
Congress’  review  of  the  prior 
bankruptcy  system  had  led  it  to 
conclude  that  court  oversight  did  not 
work  well  and  created  the  appearance  of 
bias.  See  H.R.  Rep.  No.  595,  95th  Cong., 
1st  Sess.  88-109  (1977),  reprinted  in 
1978  U.S.C.C.A.N.  5787,  6049-71. 

The  success  of  the  pilot  Program  led 
Congress  in  1986  to  expand  it 
nationwide  as  a  permanent  component 
of  the  Department  of  Justice.  Bankruptcy 
Judges,  United  States  Trustees,  and 
Family  Farmer  Bankruptcy  Act  of  1986, 
Public  Law  99-554, 100  Stat.  3088 
(1986).  Today,  United  States  Trustees 
are  appointed  by  the  Attorney  General 
to  serve  in  21  regions  defined  in  28 
U.S.C.  581.  The  Attorney  General 
provides  general  supervision, 
coordination  and  assistance  to  the 
United  States  Trustees,  28  U.S.C. 
586(a)(5)-(6),  (c),  and  is  assisted  by  the 
Director  of  the  Executive  Office  for 
United  States  Trustees  (“Director”).  28 
CFR  0.38.  Throughout  this  Preamble, 


the  Department  will  refer  to  the  Director 
and  the  United  States  Trustees 
collectively  as  the  “Program.” 

With  regard  to  the  administration  of 
chapter  12  and  13  cases,  the  United 
States  Trustee  is  authorized  to  appoint 
one  or  more  standing  trustees,  subject  to 
the  Attorney  General’s  approval,  if  “the 
number  of  cases  *  *  *  commenced  in  a 
particular  region  so  warrants  *  *  *”28 
U.S.C.  586(b).  Once  appointed,  the 
standing  trustee  administers  all  chapter 
12  or  13  cases  filed  in  a  designated 
geographic  area  unless  a  conflict  exists. 
The  United  States  Trustees  supervise 
“any  such  individual  appointed  as 
standing  trustee  in  the  performance  of 
the  duties  of  standing  trustee.”  28 
U.S.C.  586(b).  If  a  standing  trustee  has 
not  been  appointed  or  has  a  conflict  of 
interest,  the  United  States  Trustees 
appoint  individuals  to  serve  as  trustees 
on  a  case-by-case  basis  pursuant  to  11 
U.S.C.  1202(a)  or  1302(a)  or  will 
themselves  serve  as  trustee. 

Standing  trustees  appointed  under  28 
U.S.C.  586(b)  serve  the  same  function  in 
administering  cases  as  trustees 
appointed  under  11  U.S.C.  1202(a)  or 
1302(a)  to  handle  a  particular  case,  but 
the  method  by  which  standing  trustees 
receive  compensation  and 
reimbursement  of  expenses  is  entirely 
different.  Trustees  appointed  on  a  case- 
by-case  basis  are  awarded  compensation 
and  reimbursement  of  expenses  from 
each  specific  estate  by  order  of  the 
bankruptcy  court,  after  application, 
notice  and  hearing.  See  11  U.S.C. 

326(b),  330  (authorizing  bankruptcy 
courts  to  award  compensation  to 
trustees  appointed  on  a  case-by-case 
basis  under  sections  1202(a),  1302(a)). 

In  contrast,  standing  trustees  collect  a 
flat  percentage  of  plan  payments  made 
by  debtors  in  all  cases  that  they 
administer  to  fund  their  compensation 
and  expenses.  28  U.S.C.  586(e);  see  also 
11  U.S.C.  326(b)  (prohibiting  courts 
from  awarding  compensation  or 
reimbursement  of  expenses  to  standing 
trustees  appointed  under  28  U.S.C. 
586(b)). 

The  percentage  fee  that  each  standing 
trustee  collects  is  set  by  the  Director  as 
the  Attorney  General’s  delegatee,  in 
consultation  with  the  United  States 
Trustee  for  the  region  in  which  the 
standing  trustee  operates.  28  U.S.C. 
586(e)(1)(B).  The  Attorney  General  also 
has  authorized  the  Director  to  set  the 
maximum  annual  compensation  of  each 
standing  trustee  at  an  amount  not  to 
exceed  the  highest  annual  rate  of  basic 
pay  in  effect  for  level  V  of  the  Executive 
Schedule  and  the  comparable  cash 
value  of  employment  benefits.  28  U.S.C. 
586(e)(1)(A). 
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To  determine  which  expenses  are 
actual  and  necessary,  the  Director  and 
the  United  States  Trustee  have  adopted 
certain  procedures.  Before  each  fiscal 
year,  standing  trustees  submit  proposed 
budgets  with  projected  revenues  and 
expenses  to  the  United  States  Trustee  in 
their  region.  Program  employees  analyze 
the  budgets  and  supplemental 
documents  that  are  submitted  and 
request  additional  information  when 
appropriate.  The  Director  ultimately 
determines  which  expenses  appear  to  be 
“actual”  and  "necessary.”  The  Director, 
in  consultation  with  the  appropriate 
United  States  Trustee,  also  establishes 
the  annual  compensation  for  each 
standing  trustee.  Once  compensation 
and  expenses  are  determined,  a 
percentage  fee  for  each  standing  trustee 
is  calculated  and  memorialized.  ■ 

In  a  chapter  13  case,  the  fee  may  not 
exceed  ten  percent  of  payments  received 
under  the  plan.  28  U.S.C.  586(e)(l)(B)(i); 
In  a  chapter  12  case,  the  fee  may  not 
exceed  10  percent  of  all  payments  made 
by  the  debtor  up  to  $450,000  and  three 
percent  of  all  payments  over  $450,000. 
28  U.S.C.  586(e)(l)(B)(ii).  The  funds 
collected  pursuant  to  the  percentage  fee 
can  be  used  only  to  pay  the  standing 
trustee’s  compensation  and  “actual, 
necessary  expenses.”  28  U.S.C. 

586(e)(1).  If  excess  funds  are  collected, 
they  must  be  turned  over  to  the  United 
States  Trustee  System  Fund.  28  U.S.C. 
586(e)(2). 

Therefore,  regardless  of  the  number  of 
cases  that  a  standing  trustee 
administers,  the  trustee’s  maximum 
annual  compensation  cannot  exceed  the 
statutory  limit,  nor  can  the  total  amount 
of  compensation  and  expenses  exceed 
10%  of  total  plan  payments  (or 
whatever  lesser  percentage  has  been 
fixed  by  the  Attorney  General).  The 
legislative  history  notes  that  this  system 
was  enacted  “to  encourage  the  standing 
trustees  to  keep  costs  low  at  the  risk  of 
reduced  compensation.”  H.R.  Rep.  No. 
595,  95th  Cong.,  1st  Sess.  107  (1977), 
reprinted  in  1978  U.S.C.C.A.N.  6068. 

The  need  for  adequate  safeguards  has 
become  increasingly  important  in 
chapter  13  standing  trustee  operations 
given  the  numbers  of  cases  and  the 
sums  of  monies  entrusted  to  standing 
trustees.  According  to  information 
published  by  the  Administrative  Office 
of  the  United  States  Courts  in  1983, 
“Chapter  XIII  flourished  under  the 
Bankruptcy  Act[,]  increasing  from  3,260 
cases  in  1940  to  39,442  cases  in  1979.” 
V-A  Administrative  Office  of  U.S. 
Courts,  Guide  to  Judiciary  Policies  and 
Procedures,  Bankruptcy  Manual,  Ch.  Ill, 
app.  1  at  2  (Jan.  17, 1983).  For  the  year 
ending  September  30, 1996,  annual 
national  filings  climbed  to  336,615  new 


chapter  13  cases  and  more  than  $2 
billion  was  administered.  In  FY  96,  the 
entire  chapter  13  system  was  managed 
by  approximately  170  individuals  who 
served  as  standing  trustees.  Their  use  of 
trust  funds  requires  adequate  safeguards 
to  ensure  the  debtors’  monies  are 
expended  appropriately. 

Beginning  in  late  1994,  the  United 
States  Trustee  and  the  Director 
considered  the  standing  trustees’ 
practices  of  hiring  relatives,  engaging  in 
related-party  transactions,  and 
allocating  expenses  between  related 
parties.  They  also  considered  revising 
the  qualifications  for  appointment.  A 
subcommittee  of  United  States  Trustee 
analyzed  these  issues.  The  United  States 
Trustee  and  the  Director  concluded  that 
promulgation  of  a  rule  would  provide 
standards,  achieve  greater  consistency 
in  the  application  of  Program  policies, 
and  open  the  bankruptcy  system. 

Before  the  rule  was  published,  the 
Program  engaged  in  wide-ranging 
consultation  on  the  issues  to  be 
addressed  by  the  rulemaking.  Various 
United  States  Trustee,  the  Director,  the 
Deputy  Directory,  and  other  Program 
employees  met  with  standing  trustees 
and  representatives  from  the  National 
Association  of  Chapter  13  Trustees  and 
the  Association  of  Chapter  12  Trustees. 
On  August  1, 1995,  the  United  States 
Trustees  distributed  draft  standards  to 
all  standing  trustees  and  solicited 
written  comments. 

Upon  consideration  of  the  submitted 
comments,  the  standards  were  revised. 
Throughout  the  revision  period, 
members  of  the  subcommittee  and  the 
Executive  Office  continued  to  meet  with 
standing  trustees,  their  associations, 
bankruptcy  judges,  and  other  interested 
parties  at  meetings  across  the  country  to 
discuss  the  proposed  standards  and 
obtain  additional  comments.  The  result 
of  this  lengthy  process  culminated  in 
the  publication  of  a  proposed  rule  in  the 
Federal  Register  for  notice  and 
comment.  See  61  FR  37426  (July  18, 
1996)  (to  be  codified  at  28  CFR  58.4). 

D.  Purpose  of  the  Rule 

Through  this  rulemaking,  the  Program 
is  adopting  a  prophylactic  rule  to 
prohibit  standing  trustees  from  hiring 
relatives  and  from  engaging  in  dealings 
with  themselves  and  related  parties. 
Under  the  compensation  mechanism  set 
forth  in  28  U.S.C.  586,  standing  trustees 
collect  a  percentage  of  all  payments 
made  by  debtors  to  fund  their 
operations.  These  monies  are  used,  first, 
to  pay  all  actual  and  necessary  expenses 
of  the  trustee,  and,  second,  to  pay  the 
trustee’s  compensation. 

When  the  Code  was  first  adopted  in 
1978,  standing  trustee  operations  were 


much  smaller  than  they  are  today.  At 
that  time,  substantial  economic 
incentive  existed  for  standing  trustees  to 
minimize  their  expenses  because  every 
dollar  that  funded  expenses  meant  one 
less  dollar  was  available  to  pay  the 
standing  trustee’s  compensation. 

This  built-in  incentive  to  minimize 
costs  has  largely  vanished.  Chapter  13 
case  filings  have  surged  without  a 
corresponding  increase  in  the  total 
number  of  standing  trustees  appointed. 
Standing  trustees  now  administer 
significantly  greater  numbers  of  cases 
and  handle  vastly  larcer  sums  of  money. 

Trustee  operations  nave  grown  so 
large  and  handle  so  much  money  that, 
in  FY  97,  83  percent  of  chapter  13 
standing  trustees  are  eligible  to  earn 
maximum  compensation  (which  the 
Attorney  General  has  fixed  at  $126,473). 
With  larger  operations,  however,  comes 
a  potential  for  misuse  of  trust  funds  and 
an  opportunity  for  standing  trustees  to 
augment  their  personal  or  family’s 
income  by  using  trust  funds  to  hire 
relatives  or  otherwise  engage  in  self¬ 
dealing.  These  situations  may  also 
tempt  standing  trustees  to  expand  the 
concept  of  necessary  personnel  benefits. 
For  example,  one  commenter  stated  that 
standing  trustees  should  be  permitted  to 
use  trust  funds  to  purchase  such  items 
as  flowers,  alcohol,  food,  party  supplies, 
and  gifts  for  their  staff  members.  The 
Program  believes  that  such  items  are  not 
normally  necessary  to  the 
administration  of  bankruptcy  cases. 
When  the  items  are  purchased  to  benefit 
relatives  of  the  trustee,  it  becomes  even 
more  difficult  to  determine  whether  the 
items  are  actually  necessary  for  the 
administration  of  the  trust  or  whether 
the  trustee’s  relationship  with  relatives 
played  a  role  in  the  decision  to  purchase 
the  items. 

Because  the  use  of  trust  funds  in 
connection  with  related  parties  raises 
similar  issues  that  are  far  more  difficult 
to  identify  and  evaluate,  the  Program  is 
adopting  a  rule  prohibiting  future 
employment  of  relatives  and  future 
contracts  or  expense  allocations 
between  related  parties.  A  prophylactic 
rule  avoids  situations  in  which  United 
States  Trustees  have  to  micromanage 
daily  or  monthly  expenditures  by  the 
standing  trustees  and  bolsters  public 
confidence  that  the  bankruptcy  system 
is  not  being  operated  to  benefit  the 
standing  trustees  at  the  expense  of  the 
debtors  and  creditors  they  are  appointed 
to  serve. 

However,  application  of  this  rule 
change  current  operations  in  some 
standing  trustee  offices  and,  thus, 
certain  provisions  of  the  rule  minimize 
possible  disruption  and  allow  a  gradual 
transition.  All  spouses  who  were  hired 
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prior  to  August  1, 1995,  are  excepted 
from  the  rule  prohibiting  the  hiring  of 
relatives.  Standing  trustees  also  may 
seek  two-year  waivers  from  their  United 
States  Trustees  to  allow  them  to  retain 
other  currently  employed  relatives  if  the 
trustees  can  demonstrate  that  the 
relative’s  continued  employment  is 
necessary  to  the  trust  and  the  cost  of  the 
relative’s  compensation  is  reasonable. 

The  differing  treatment  of  existing 
spouses  and  non-spousal  relatives  is 
attributable  to  several  concerns  that 
standing  trustees  raised  during  the 
informal  consultation  period.  Some 
trustees  located  in  rural  areas  have  come 
to  rely  on  their  spouses  to  provide 
necessary  office  support;  if  spouses  can 
no  longer  serve  this  function,  the  local 
employment  base  may  make  it  difficult 
for  the  standing  trustees  to  find 
replacements  with  comparable  skills 
and  experience.  To  require  their 
replacement  may  visit  a  unique 
disruption  on  the  standing  trustees’ 
operations.  Standing  trustees  also 
argued  that  spouses  generally  played  a 
vital  role  in  starting  their  operations  and 
thus  acquired  knowledge  about  the 
standing  trustee  operation  that  cannot 
be  easily  replaced. 

To  minimize  possible  disruption  and 
allow  a  gradual  transition  to  implement 
the  rule  governing  related-party 
transactions,  standing  trustees  may  also 
seek  an  extension  of  time  for 
compliance,  not  to  exceed  specified 
deadlines.  The  rule  prohibiting  all 
related-party  transactions  also  gives 
United  States  Trustees  the  discretion  to 
grant  a  waiver  in  situations  involving  a 
newly-appointed  trustee  who  is  starting 
operations.  Finally,  the  rule  prohibiting 
allocations  among  related  parties  gives 
the  United  States  Trustees  discretion  to 
grant  a  limited  waiver  in  appropriate 
circumstances,  such  as  when  a  standing 
trustee  is  not  able  to  earn  compensation 
or  when  a  standing  chapter  13  trustee 
also  serves  as  a  chapter  12  trustee. 

m.  Summary  of  Major  Changes  in  Final 
Rule 

The  final  rule  differs  from  the 
proposed  rule  in  the  following  ways; 
First,  the  Program  has  modified  the 
rule’s  effective  date.  The  final  rule  will 
be  effective  30  days  after  publication 
except  as  to  current  standing  trustees. 
With  respect  to  existing  chapter  13 
standing  trustees,  the  rule  is  effective  on 
October  1, 1997,  the  first  day  of  their 
next  fiscal  year.  As  to  current  chapter  12 
standing  trustees,  the  rule  is  effective 
January  1, 1998,  the  first  day  of  their 
fiscal  year.  Second,  the  final  rule 
changes  the  definition  of  “relative”  by 
identifying  the  relatives  so  as  to  provide 


clearer  guidance  to  those  who  must 
abide  by  and  implement  the  rule. 

The  final  rule  also  incorporates 
certain  technical  changes  to  clarify  that, 
to  obtain  a  waiver,  a  standing  trustee 
must  demonstrate  that  the  .expense  is 
being  used  to  purchase  a  good  or  service 
that  is  necessary  to  the  administration  of 
the  bankruptcy  cases  and  that  the  price 
is  reasonable.  This  clarification 
comports  with  the  statutory  requirement 
that  expenses  be  “actual”  and 
“necessary.”  The  Program  believes  that 
an  expense  is  an  “actual,  necessary 
expense”  if  it  is  actually  used  to 
purchase  a  good  or  service  that  is 
necessary  for  the  administration  of  the 
bankruptcy  cases,  and  the  amount  of  the 
expense  is  reasonable  for  that  particular 
good  or  service.  Other  technical  changes 
clarify  the  definition  of  “region”  and 
clarify  that  the  rule  applies  to 
individuals  only  in  their  capacity  as 
standing  trustees. 

IV.  Discussion  of  Public  Comments 

The  Program  received  20  comments 
on  the  proposed  rule.  Although  four 
comments  were  submitted  late,  the 
Program  noted  that  the  late  submissions 
either  reflected  concerns  that  had  been 
raised  in  timely  comments  or  reflected 
amendments  to  earlier  comments.  The 
Program  chose  to  consider  these 
submissions  even  though  they  were 
untimely.  One  comment  was  submitted 
by  an  attorney  who  represents  standing 
trustees;  one  comment  was  submitted  by 
a  bankruptcy  judge;  and  two  comments 
were  submitted  by  trustee  organizations. 
The  remaining  comments  were 
submitted  by  standing  trustees.  The 
Program  has  considered  each  comment 
carefully  and  appreciates  the  time  taken 
to  provide  them.  The  Program’s 
responses  to  the  comments  are 
discussed  below,  either  in  the  “General 
Comments”  section  or  in  the  “Section- 
by-Section  Analysis”. 

A.  General  Comments 

1.  A  number  of  commenters 
questioned  whether  the  Department  has 
the  authority  to  promulgate  the  rule. 
One  commenter  added  that  only  the 
Attorney  General  has  the  authority  to 
issue  the  proposed  regulation. 

The  Program  has  determined  that  it 
possesses  ample  statutory  authority  to 
promulgate  this  regulation  pursuant  to 
these  sources:  5  U.S.C.  301,  which 
enables  the  Attorney  General  to  issue 
regulations  governing  the  conduct  of 
Department  employees  and  the 
performance  of  agency  business;  28 
U.S.C.  509,  which  vests  in  the  Attorney 
General  all  functions  of  her  employees; 
28  U.S.C.  586,  which  authorizes  the 
Attorney  General  and  the  United  States 


Trustees  to  appoint  and  supervise 
standing  trustees,  to  fix  compensation 
and  the  percentage  fee  of  standing 
trustees  based  on  their  actual,  necessary 
expenses,  and  to  prescribe  by  rule  the 
qualifications  for  appointment  of 
standing  trustees;  and  28  U.S.C.  586(c), 
which  obligates  the  Attorney  General  to 
supervise  United  States  Trustees  and 
provide  them  with  general  coordination 
and  assistance.  The  Attorney  General 
has  delegated  her  authority  to  issue  this 
rule  to  the  Director.  Order  No.  2041-96 
(July  5, 1996).  See  also  28  U.S.C.  510. 

2.  Several  commenters  stated  that  the 
promulgation  of  the  rule  exceeds  the 
authority  that  Congress  granted  to  the 
Program  in  that  Congress  did  not  intend 
the  United  States  Trustees  to  supervise 
the  conduct  of  standing  trustees.  This 
position -is  not  supported  by  either  the 
statute  or  its  legislative  history. 

Section  586  confers  broad  powers  on 
the  United  States  Trustees  to  review  the 
conduct  of  standing  trustees  that  they 
have  appointed.  Each  United  States 
Trustee  “shall  *  *.  *  supervise  the 
administration  of  cases  and  trustees  in 
cases  under  chapter  *  *  *  12  or  13.”  28 
U.S.C.  586(a)(3).  Moreover,  “(t]he 
United  States  Trustee  *  *  *  shall 
supervise  any  such  individual 
appointed  as  standing  trustee  in  the 
performance  of  the  duties  of  standing 
trustee.”  28  U.S.C.  586(b).  Finally,  the 
Program  is  authorized  to  set  both  the 
compensation  of  the  standing  trustee 
and  the  fee  that  may  be  collected  from 
cases  to  cover  the  standing  trustee’s 
compensation  and  “actual,  necessary 
expenses.”  28  U.S.C.  586(e)(1).  The 
legislative  history  supports  this 
conclusion: 

The  nature  of  the  duties  of  the  United 
States  trustees  makes  them  the  administrative 
officers  of  the  bankruptcy  system  *  *  *.  The 
United  States  trustees  will,  *  *  *  be 
responsible  for  the  day-to-day  operations  of 
the  bankruptcy  system.  They  will  supervise 
trustees,  assist  them  in  the  performance  of 
their  duties,  oversee  their  actions,  and  see  to 
it  that  the  bankruptcy  laws  are  properly 
executed  *  *  *. 

*  *  *  (The  United  States  trustees]  will  be 
responsible  for  determining  the  needs  of  the 
chapter  13  system,  and  whether  a  particular 
judicial  district  is  best  served  by  a  private 
standing  trustee  or  an  assistant  United  States 
trustee.  They  will  enforce  the  qualifications 
prescribed  by  the  Attorney  General  for 
service  as  a  chapter  13  trustee,  and  will 
supervise  the  performance  of  chapter  13 
trustees.  They  will  consult  with  the  Attorney 
General  to  fix  the  fees  that  a  private  standing 
chapter  13  trustee  may  charge,  and  the  salary 
that  the  private  trustee  may  receive. 

H.R.  Rep.  No.  595,  95th  Cong.,  1st  Sess. 
109  (1977),  reprinted  in  1978 
U.S.G.C.A.N.  6070-71.  See  also  H.R. 
Rep.  No.  595,  95th  Cong.,  1st  Sess.  102 
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(1977),  reprinted  in  1978  U.S.C.C.A.N. 
6063  (“United  States  trustees  will  also 
monitor  the  performance  of  panel 
members  and  standing  chapter  13 
trustees  in  order  to  determine  whether 
they  should  be  continued  in  or  removed 
from  panel  membership  or  office.”). 

The  Program’s  authority  over  the 
compensation  and  expenses  of  standing 
trustees  is  further  necessitated  by  the 
express  lack  of  court  authority  over 
these  matters.  Section  326(b)  of  title  11, 
U.S.  Code,  prohibits  a  court  from 
awarding  compensation  and  expenses  to 
a  standing  trustee  appointed  under  28 
U.S.C.  586(b).  Thus,  unless  the  Program 
exerts  supervision  in  this  critical  area, 
standing  trustees  would  be 
unsupervised  in  their  use  of  debtors’ 
funds  for  the  expenses  of  their  trust 
operations. 

Several  standing  trustees  also  averred 
in  their  comments  that  the  standards 
run  contrary  to  Congressional  intent  in 
that  Congress  did  not  expect  a 
centralized  office  to  run  the  Program 
and  that  the  rule  eliminates  the 
flexibility  that  Congress  intended  to 
build  into  the  system.  These  comments 
reflect  a  misunderstanding  of  the  statute 
and  mistake  the  genesis  of  the  rule.  As 
noted  above,  Congress  gave  the  Attorney 
General  the  authority  to  prescribe  the 
qualifications  for  appointment  as 
standing  trustee,  establish  the 
compensation  of  standing  trustees, 
determine  the  “actual,  necessary 
expenses”  that  may  be  compensated 
from  chapter  12  and  13  estates,  and  set 
the  percentage  fee  to  be  charged  to  each 
bankruptcy  case.  28  U.S.C.  586  (d), 

(e)(1).  The  Attorney  General  also 
established  the  Executive  Office  for 
United  States  Trustees  to  fulfill  her 
responsibility  of  providing  “general 
coordination  and  assistance  to  the 
United  States  Trustees”  who  supervise 
the  standing  trustees.  28  U.S.C.  586(c). 

The  rule  was  proposed  by  the  United 
States  Trustees  after  they  considered  the 
problems  caused  when  standing  trustees 
hire  relatives  and  engage  in  related- 
party  transactions.  The  proposed  rule 
was  then  considered  and  issued  by  the 
Director,  pursuant  to  the  authority 
delegated  to  him  by  the  Attorney 
General.  Thus,  promulgation  of  the  rule 
does  not  contravene  the  administrative 
scheme  that  Congress  envisioned  in 
1978. 

On  the  contrary,  the  rule  helps  fulfill 
Congress’  original  intent  to  create  a 
standing  trustee  fee  system  that 
provided  an  incentive  to  minimize 
administrative  expenses:  “The  fee 
system  [for  standing  trustees]  is 
designed  to  encourage  the  standing 
trustees  to  keep  costs  low  at  the  risk  of 
reduced  compensation.”  H.R.  Rep.  No. 


595, 95th  Cong.,  1st  Sess.  107  (1977), 
reprinted  in  1978  U.S.C.C.A.N.  6068. 
When  limited  funds  are  available,  a 
standing  trustee  theoretically  will 
minimize  costs  to  maximize  the  funds 
available  to  pay  compensation. 

As  we  explain  in  Section  II  of  this 
preamble,  the  concept  of  the  limited 
funds  no  longer  exists.  Standing  trustees 
who  receive  maximum  compensation, 
as  most  do  today,  have  no  institutional 
incentive  to  minimize  costs.  Without  a 
profit  motive  to  hold  down  expenses 
and  with  compensation  set  at  maximum 
levels,  the  potential  exists  to  augment 
compensation  through  expenses  that 
accrue  to  the  benefit  of  the  standing 
trustee  or  a  related  party.  As  one 
commenter  candidly  admitted,  “This 
[rule]  is  an  attempt  to  prohibit  a  non 
government  employee  from  achieving 
additional  income  at  no  detriment  to  the 
debtors  and/or  taxpayers.”  This  attitude 
ignores  the  fact  that  unnecessary  costs 
hurt  creditors  by  diminishing  the 
amounts  they  receive  on  their  claims  or 
hurt  debtors  by  requiring  them  to  make 
larger  payments  under  confirmed  plans. 
Furthermore,  when  those  costs  are  paid 
to  the  standing  trustee  or  a  related 
entity,  they  are  perceived  to 
compromise  the  standing  trustee’s 
fiduciary  obligations. 

3.  Several  commenters  stated  that  the 
Program  is  improperly  issuing 
retroactive  rules.  These  commenters 
misapprehend  the  concept  of 
retroactivity. 

As  discussed  previously,  the  rule  will 
be  implemented  prospectively. 

Generally,  the  rule  will  go  into  effect  30 
days  after  the  date  of  publication.  With 
respect  to  current  standing  trustees,  the 
rule  will  not  be  effective  until  the  first 
day  of  the  trustees’  next  fiscal  year.  That 
date  is  October  1, 1997,  for  standing 
trustees  who  serve  in  chapter  13  cases 
and  January  1, 1998,  for  standing 
trustees  who  serve  in  chapter  12  cases. 
All  budgeted  expenses  that  have  been 
submitted  and  approved  for  the  current 
fiscal  year  will  be  unaffected  by  this 
rule.  Moreover,  certain  standards,  such 
as  those  prohibiting  the  hiring  of 
relatives  and  prohibiting  related-party 
transactions,  provide  for  limited  waivers 
in  appropriate  circumstances.  Thus, 
provisions  of  the  rule  will  be  applied 
prospectively  and  are  not  retroactive 
rulemaking. 

4.  One  commenter  argued  that  the 
rulemaking  is  unconstitutional  because 
the  final  rule  will  not  apply  to 
bankruptcy  cases  in  two  states  (Alabama 
and  North  Carolina)  and,  thus,  will 
violate  the  Uniformity  Clause  of  the  U.S. 
Constitution,  art.  I,  Section  8,  cl.  4  (“The 
Congress  shall  have  Power  *  *  *  [t]o 
establish  *  *  *  uniform  Laws  on  the 


subject  of  Bankruptcies  throughout  the 
United  States;  *  *  *”). 

The  Program  disagrees  with  this  legal 
conclusion.  Congress  initially 
established  the  Program  in  1978  as  a 
pilot  program  in  18  federal  judicial 
districts.  Bankruptcy  Reform  Act  of 
1978,  Public  Law  95-598,  §  1501,  92 
Stat.  2652  (1978).  After  evaluating  the 
pilot  program,  Congress  in  1986  made 
the  Program  permanent  in  all  federal 
judicial  districts  but  decided  to  phase  in 
implementation,  bringing  some  federal 
districts  in  later  than  others.  Bankruptcy 
Judges,  United  States  Trustees,  and 
Family  Farmer  Bankruptcy  Act  of  1986, 
Public  Law  99-554, 100  Stat.  3118-24, 
Sections  301-02  (1986).  The  last  six 
judicial  districts,  which  covered  the 
states  of  Alabama  and  North  Carolina, 
were  scheduled  to  come  into  the 
Program  no  later  than  October  1, 1992. 

In  1990,  Congress  extended  the  deadline 
for  the  final  six  districts  to  October  1, 
2002.  Judicial  Improvements  Act  of 
1990,  Public  Law  101-650, 104  Stat. 
5115,  Section  317(a)  (1990).  It  is  the 
statute,  not  this  rulemaking,  that  creates 
the  distinction  between  cases  in 
Alabama  and  North  Carolina  and  those 
in  the  rest  of  the  country. 

These  rules  are  promulgated  in 
furtherance  of  the  Program’s  statutory 
obligations  to  oversee  the 
administration  of  bankruptcy  cases  and 
standing  trustees.  The  statute  does  not 
alter  substantitive  bankruptcy  law  but 
simply  authorizes  the  United  States 
Trustees  to  further  the  efficient 
administration  of  bankruptcy  matters. 
The  United  States  Trustees’  statutory 
duties  are  described  in  terms  such  as 
“supervise,”  “monitor,”  “appoint,”  and 
“make  *  *  *  reports.”  28  U.S.C.  586. 
The  organic  statute  creating  the  Program 
leaves  the  substantive  debtor-creditor 
relationship  unchanged;  it  simply 
provides  for  an  administrative 
watchdog,  the  Program,  to  ensure  the 
fairness  and  efficacy  of  the  process 
through  which  debtors  and  creditors 
resolve  their  rights  and  obligations 
under  substantive  bankruptcy  law.  This 
does  not  violate  the  Uniformity  Clause. 

Furthermore,  Congress’  decision  to 
implement  the  Program  gradually  was 
rational.  Congress  has  applied  the 
statute  in  all  federal  districts;  it  has 
simply  phased  in  its  application.  The 
Unifonnity  Clause  does  not  preclude 
such  a  phase-in.  Cf.  City  of  New  Orleans 
v.  Dukes,  427  U.S.  297,  303  (1976)  (per 
curiam)  (“Legislatures  may  implement 
their  program  step  by  step”). 
Accordingly,  the  Program  finds  no  merit 
to  this  constitutional  concern. 

5.  A  few  commenters  implied  that 
many  actual  abuses  had  to  exist  before 
the  Program  had  a  right  to  promulgate 
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standards.  One  stated,  “A  few  instances 
of  abuse  cannot  in  any  reasonable  mind 
be  considered  as  grounds  for  national 
standards*  *  *.”  Another  asserted  that 
the  United  States  Trustees  presently 
have  all  the  tools  they  need  to  combat 
fraud  and  abuses  within  the  standing 
trustee  system. 

The  Department  of  Justice,  through 
the  Program,  is  responsible  for 
supervising  standing  trustees  and 
establishing  their  compensation  and 
percentage  fees.  Congress  established 
and  then  expanded  the  Program  to 
improve  and  strengthen  the  integrity  of 
the  bankruptcy  system  and  eliminate 
the  problems  that  arose  when  the 
system  was  administered  by  the  courts. 

Based  on  the  United  States  Trustees’ 
expertise  and  experience  in  supervising 
standing  trustees,  a  prophylactic  rule  is 
desirable  and  necessary,  particularly  in 
the  area  of  related-party  dealings.  These 
dealings  foster  recurring  problems  such 
as  hiring  relatives  at  above  market  rates, 
hiring  relatives  where  the  United  States 
Trustee  could  not  verify  that  the 
relatives  performed  services,  renting 
office  space  to  trustee  operations  at 
above  thfe  market  rate  to  cover  mortgage 
payments  and  taxes,  and  using 
bankruptcy  trust  funds  to  subsidize 
another  business  in  which  the  trustee  is 
involved. 

When  the  trustee  decides  to  hire  a 
relative  as  a  new  employee,  establishes 
a  salary  for  that  employee,  and 
ultimately  analyzes  the  relative’s 
advancement  within  the  trustee’s 
organization,  the  trustee  as 
decisionmaker  has  a  conflict  of  interest. 
For  similar  reasons,  nepotism  is 
prohibited  within  the  Federal 
government  and  in  many  private  sector 
organizations.  When  trustees  employ 
relatives,  it  is  difficult  for  the 
supervising  United  States  Trustees  to 
review  the  trustees’  employment 
decisions  and  to  assess  whether  the 
expense  is  “actual”  and  “necessary” 
without  micromanaging  the  trustees’ 
operations.  A  prophylactic  rule  is 
needed  to  prevent  the  problems  widely 
associated  with  nepotism  and  related- 
party  dealings. 

Experience  has  taught  that  the  overall 
impact  of  a  relative’s  hiring  cannot  be 
easily  evaluated  or  discovered  through 
any  review  or  other  documentary 
process.  Nor  can  such  problems  be 
identified  through  personal  interviews 
with  the  trustees’  employees.  Employees 
are  understandably  reluctant  to  critize 
the  trustee’s  relative  or  to  describe  the 
deleterious  effects  on  office  morale. 

Standing  trustees  who  contract  or 
otherwise  do  business  with  related 
parties  face  a  similar  conflict  of  interest 
that  is  exacerbated  because  the  trustee 


derives  income  or  other  financial 
benefits  from  these  transactions.  The 
current  system,  in  which  more  than 
three-fourths  of  the  standing  trustees 
earn  maximum  compensation,  offers  no 
economic  incentive  to  minimize  or 
reduce  expenses.  Related-party 
arrangements  increase  a  trustee’s 
personal  or  family  income  and  are  paid 
for  by  the  bankruptcy  estates.  Yet 
chapter  12  or  13  debtors  cannot 
challenge  these  expenses;  nor  can  they 
select  a  trustee  through  a  competitive 
process.  The  bankruptcy  system  does 
not  allow  a  debtor  to  retain  the  service 
provider  (standing  trustee)  whose 
expenses  are  lower  or  less  questionable. 

Because  of  the  difficulties  inherent  in 
related-party  transactions,  other 
agencies  have  promulgated  prophylactic 
rules  in  similar  circumstances:  42  CFR 
413.153(b),  (c)  (Medicare  regulation 
prohibiting  reimbursements  for  interest 
expenses  on  loans  between  related 
parties);  29  CFR  2550.408b-2 
(Department  of  Labor  regulations 
prohibiting  self-dealing  of  ERISA 
trustees). 

Bankruptcy  trustees  under  the 
common  law  are  held  to  the  highest 
fiduciary  standards  of  loyalty,  which 
standards  have  been  implemented  and 
applied  with  “(uncompromising 
rigidity.”  Meinhard  v.  Salmon,  249  N.Y. 
458,  464,  164  N.E.  545,  546  (1928) 
(Cardozo,  C.J.).  In  Woods  v.  City 
National  Bank  Er  Trust  Co.,  312  U.S. 

262,  278,  reh’g  denied,  312  U.S.  716 
(1941),  the  Supreme  Court  held  that 
trustees  who  violated  the  duty  of  loyalty 
are  not  entitled  to  any  compensation  for 
services  to  the  bankruptcy  estate 
regardless  of  whether  the  estate  had 
been  harmed.  Woods,  312  U.S.  at  268. 

The  Court  reemphasized  this 
principle  in  Mosser  v.  Darrow,  341  U.S. 
26  (1951),  when  it  found  that  a 
bankruptcy  trustee  could  be  surcharged 
for  $40,000  in  profits  he  permitted  his 
employees  to  earn  using  fiduciary 
monies.  The  Court  rejected  the  trustee’s 
argument  that  his  actions  had  not 
damaged  the  estate: 

Equity  tolerates  in  bankruptcy  trustees  no 
interest  adverse  to  the  trust.  This  is  not 
because  such  interest  are  always  corrupt  but 
because  they  are  always  corrupting.  By  its 
exclusion  of  the  trustee  from  any  personal 
interest,  it  seeks  to  avoid  such  delicate 
inquiries  as  we  have  here  into  the  conduct 
of  its  own  appointees  by  exacting  from  them 
forbearance  of  all  opportunities  by  exacting 
from  them  forbearings  of  all  opportunities  to 
advance  self-interest  that  might  bring  the 
disinterestedness  of  their  administration  into 
question. 

These  strict  prohibitions  would  serve  little 
purpose  if  the  trustee  were  free  to  authorize 
others  to  do  what  he  is  forbidden.  While 
there  is  no  charge  of  it  here,  it  is  obvious  that 


this  would  open  up  opportunities  for  devious 
dealings  in  the  name  of  others  that  the  trustee 
could  not  conduct  in  his  own.  The  motives 
of  man  are  too  complex  for  equity  to  separate 
in  the  case  of  its  trustees  the  motive  of 
acquiring  efficient  help  from  motives  of 
favoring  help,  for  any  reason  at  all  or  from 
anticipation  of  counterfavors  later  to  come. 

We  think  that  which  the  trustee  had  no  right 
to  do  he  had  no  right  to  authorize,  and  that 
the  transactions  were  as  forbidden  for  benefit 
of  others  as  they  would  have  been  on  behalf 
of  the  trustee  himself. 

Id.  at  271-72.  These  principles  remain 
viable  today.  See,  e.g.,  United  States 
Trustee  v.  Bloom  (In  re  Palm  Coast, 
Matanza  Shores  Ltd.  Partnership),  101 
F.3d  253,  257-58  (2d  Cir.  1996) 

(applying  common  law  of  trusts). 

A  prophylactic  rule  is  needed  to 
address  the  standing  trustees’  cun-ent 
practices  of  hiring  relatives  and 
engaging  in  other  related-party 
transactions.  Promulgation  of  the  rule 
will  provide  direction  to  standing 
trustees  about  permissible  uses  of 
fiduciary  funds  and  will  prevent  abuses, 
thereby  benefitting  creditors  and 
debtors.  The  rule  also  will  assist  the 
United  States  Trustees’  supervision  of 
standing  trustees  by  providing  direction 
on  these  important  issues.  This  rule  will 
bolster  public  confidence  in  a 
bankruptcy  system  that  is  operated 
fairly  and  impartially  and  not  for  the 
financial  benefit  of  the  professionals 
involved. 

6.  One  commenter  asked  whether  the 
Program  intended  through  the  rule  to 
make  standing  trustees  employees  of  the 
United  States  Trustees.  By  promulgating 
this  rule,  the  Program  does  not  make 
standing  trustees  federal  employees. 

7.  Several  commenters  submitted 
their  thoughts  on  handbook  provisions 
that  the  United  States  Trustees 
implemented  in  1996.  The  revisions  to 
the  handbooks  were  not  published  in 
the  Federal  Register  and  are  not  within 
the  scope  of  this  rulemaking. 

8.  One  commenter  noted  that  the 
proposed  rule  contains  no  protocol  for 
starting  a  chapter  13  office  or  for  the 
transfer  of  an  existing  office.  With 
respect  to  related-party  allocations,  the 
final  rule  provides  that  United  States 
trustees  may,  in  appropriate 
circumstances,  permit  a  newly- 
appointed  standing  trustee  to  contract 
with  or  allocate  expenses  between 
related  parties.  To  the  extent  that  this 
commenter  seeks  detailed  procedures 
for  starting  a  standing  trustee  operation, 
that  matter  is  beyond  the  scope  of  this 
rulemaking. 

9.  One  standing  trustee  described  the 
rule  as  inequitable  because  it  “clearly” 
restricts  the  standing  trustees’  discretion 
but  does  not  decrease  their  liability. 
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The  Program  believes  that  this 
comment  misapprehends  the  scope  of 
the  rule.  Section  586  of  title  28  requires 
the  United  States  Trustees  to  appoint 
and  supervise  the  conduct  and  expenses 
of  standing  trustees.  The  Program  is 
promulgating  the  rule  in  furtherance  of 
these  responsibilities  and  pursuant  to 
statute. 

10.  One  commenter  amended  its 
earlier  objections  to  suggest  detailed 
factors  for  the  United  State  s  trustees  to 
analyze  when  considering  whether  to 
grant  a  waiver  from  the  rule’s 
application  in  limited  situations.  The 
Program  has  not  incorporated  the 
precise  factors  suggested  because  the 
standard  set  forth  in  the  rule  provides 
sufficient  flexibility  to  United  States 
Trustees  to  consider  waiver  requests  in 
light  of  local  or  unique  circumstances. 
However,  the  Program  has  made  a  few 
technical  changes  to  the  standard  for 
waiver  by  deleting  the  requirement  of 
“extraordinary”  and  by  clarifying  that 
waivers  may  be  granted  if  the  standing 
trustees  can  demonstrate  a  compelling 
need  to  the  trustee  operation  and  the 
necessity  and  reasonableness  of  the 
expense.  These  technical  changes  will 
bolster  the  United  States  Trustees’ 
discretion  in  these  matters  and  cause 
the  rule  to  track  more  closely  fhe 
statute’s  requirements  that  expenses  be 
“actual”  and  “necessary.” 

B.  Comments  on  Specific  Subsections  of 
the  Proposed  Rule 

1.  Definition  of  Relative 

Comment:  In  connection  with  the 
initial  qualifications  for  appointment 
and  the  prohibition  on  hiring  of 
relatives,  several  standing  trust aes 
commented  that  they  were  unclear  as  to 
which  relatives  were  encompassed  by 
the  proposed  rule. 

Response:  In  response  to  this 
comment,  the  Program  has  revised  the 
definition  of  “relative”  in  58.4(a)(2)  to 
list  each  specific  relationship  that  is 
subject  to  the  rule.  The  definition  of 
“relative”  set  forth  in  the  proposed  rule 
was  derived  from  11  U.S.C.  101(45), 
which  defines  “relative”  as  an 
“individual  related  by  affinity  or 
consanguinity  within  the  third  degree  as 
determined  by  the  common  law,  or 
individual  in  a  step  or  adoptive 
relationship  within  such  third  degree”. 

The  final  rule  lists  the  specific 
relationships  encompassed  within  the 
word  “relative”  to  provide  clearer 
guidance  to  those  who  must  implement 
or  abide  by  the  rule.  Furthermore,  the 
adoption  of  this  definition  will  establish 
a  uniform,  national  standard.  Although 
the  final  definition  excludes  certain 
relationships  that  were  covered  by  the 


definition  in  the  proposed  rule  as 
applied  in  some  jurisdictions  (e.g., 
great-grandparents,  great-aunts,  great- 
uncles,  second  cousins),  the  goal  of 
prohibiting  favored  treatment  and  any 
appearance  of  impropriety  will  be  better 
attained  through  this  more  specific 
approach. 

The  language  in  the  final  rule  is 
derived  from  the  definition  of  “relative” 
that  applies  to  United  States  Trustees 
with  respect  to  their  hiring,  promotion 
and  salary  practices.  The  Civil  Service 
Reform  Act  makes  nepotism  a 
prohibited  personnel  practice.  5  U.S.C. 
2302(b)(7).  Section  3110(b)  also 
prevents  a  United  States  Trustee  from 
appointing,  employing,  promoting,  or  in 
any  way  advancing  one  of  their 
relatives.  5  U.S.C.  3110(b).  The  term 
“relative”  is  defined  for  both  statutory 
subsections  in  5  U.S.C.  3110(a)(3). 

In  the  final  rule,  the  definition  of 
“relative”  expands  the  language  in  5 
U.S.C.  3110(a)(3)  to  include  “an 
individual  whose  close  association  is 
the  equivalent  of  a  spousal 
relationship.”  This  additional 
definitional  category  comports  with 
those  courts  that  have  extended  the 
Bankruptcy  Code  provisions  restricting 
pre-petition  transfers  to  insiders  or 
relatives  to  include  those  persons  living 
with  debtors  in  the  equivalent  of 
spousal  relationships.  See,  e.g.,  Gennet 
v.  Docktor  (In  re  Levy),  185  B.R  378, 
384-85  (Bankr.  S.D.  Fla.  1995);  Freund 
v.  Heath  (In  re  Mclver ),  177  B.R.  366, 
370-71  (Bankr.  M.D.  Fla.  1994);  Wiswall 
v.  Tanner  (In  re  Tanner),  145  B.R.  672, 
677-78  (Bankr.  W.D.  Wash.  1992);  Loftis 
v.  Minor  (Matter  of  Montanino),  15  B.R 
307,  310-11  (Bankr.  D.N.J.  1981). 

The  definition  of  “relatives”  in  the 
final  rule  is  consistent  with  federal  law 
and  rationally  relates  to  the  legitimate 
governmental  goal  of  reducing  potential 
or  actual  improprieties  within  the 
standing  trustee  employment  system. 
The  rest  of  the  definitions  in  58.4(a) 
remain  unchanged. 

2.  Qualifications  for  Appointment 

Comment:  One  standing  trustee 
commented  that  the  qualifications  for 
appointment  should  be  stated  in  the 
positive  rather  than  the  negative. 

Response:  The  qualifications  for 
appointment  are  intended  to  restrict  the 
United  States  Trustees’  discretion  to 
appoint  individuals  as  standing  trustees. 
It  would  be  awkward  and  unclear  to 
express  these  restrictions  in  a  positive 
manner.  Accordingly,  we  reject  this 
comment. 

Comment:  Several  standing  trustees 
commented  that  the  proposed 
qualifications  for  initial  appointment  of 
standing  trustees  are  too  narrow  and 


should  be  expanded.  These  stahding 
trustees  did  not  agree,  however,  as  to 
the  scope  of  expansion.  Several  standing 
trustees  believed  that  the  qualifications 
should  prohibit  the  appointment  of 
individuals  who  are  relatives  of  district 
court  and  circuit  court  of  appeals 
judges;  one  even  suggested  that  relatives 
of  Supreme  Court  justices  should  not  be 
deemed  qualified  for  appointment. 

Response:  The  Program  does  not  find 
it  necessary  to  expand  the  restriction 
beyond  the  bankruptcy  judges  and 
clerks  in  the  region  where  die  standing 
trustee  serves.  Through  this  regulation, 
the  Program  seeks  to  strengthen  the 
integrity  of  the  bankruptcy 
administrative  process  by 
circumscribing  the  United  States 
Trustees’  discretion  to  appoint  certain 
individuals  who  are  related  to  standing 
trustees  and  other  frequent  participants 
in  the  federal  bankruptcy  system.  As 
previously  discussed,  the  Program  was 
created  to  remove  administrative 
functions  from  the  bankruptcy  courts 
and  to  remedy  the  existence  and 
perceptions  of  cronyism  that  existed 
within  the  prior  administrative  system. 
The  rule  will  promote  an  appointment 
process  that  is  based  on  merit,  untainted 
by  perceptions  that  appointments  are 
restricted  to  insiders.  Moreover,  it  will 
enhance  the  integrity  of  the  current 
system  by  reducing — if  not 
eliminating — the  opportunities  for  a 
bankruptcy  court  to  be  faced  with  real 
or  perceived  conflicts  of  interest  that 
arise  if  the  court  were  to  rule  on 
bankruptcy  cases  in  which  a  relative 
was  the  case  trustee. 

Finally,  promulgation  of  this  rule  is 
consistent  with  the  policies  codified  in 
Fed.  R  Bankr.  P.  5002,  which  prohibits 
nepotism  in  bankruptcy  court 
appointments  and  employment.  See  18 
U.S.C.  1910  (making  it  a  criminal 
offense  for  a  judge  to  appoint  a  relative 
as  trustee);  28  U.S.C.  458  (prohibiting 
judicial  appointments  or  employment  in 
court  offices  of  relatives  of  judges). 

Comment:  One  standing  trustee 
commented  that  the  standards  for 
appointment  of  United  States  Trustees 
and  standing  trustees  should  be  the 
same. 

Response:  The  Program  does  not  find 
this  comment  to  be  apposite.  United 
States  Trustees  are  senior  officials  of  the 
Department  of  Justice  who  serve  at  the 
pleasure  of  the  Attorney  General.  United 
States  Trustees  are  appointed  to  a  five- 
year  term  pursuant  to  28  U.S.C.  581  and 
their  obligations  to  supervise 
bankruptcy  administration  and  trustees 
encompass  a  wide  range  of  matters 
detailed  in  28  U.S.C.  586.  Their  duties 
cover  all  chapters  of  the  Bankruptcy 
Code  and  include  the  duty  to  assist  the 
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United  States  Attorney,  upon  request,  to 
carry  out  the  prosecution  of  federal 
criminal  actions.  Because  United  States 
Trustees  have  the  responsibility  under 
11  U.S.C.  307  to  appear  in  court,  the 
Attorney  General  appoints  attorneys  to 
these  positions.  United  States  Trustees 
also  serve  as  policy-making,  policy- 
advocating  officers. 

Standing  trustees  are  private  , 
individuals  appointed  pursuant  to  28 
U.S.C.  586(b)  to  serve  as  fiduciaries  in 
cases  commenced  under  chapter  12  or 
chapter  13  of  the  Bankruptcy  Code. 
Standing  trustees  must  honor  the 
administrative  duties  that  are  outlined 
in  11  U.S.C.  1202  and  1302;  and  the  law 
specifically  states  that  they  need  not  be 
attorneys.  28  U.S.C.  586(d).  Given  these 
differences,  we  do  not  find  any 
comparison  between  the  two  positions 
to  be  relevant  for  purposes  of  analyzing 
the  rule.  We  note,  however,  that 
applicable  law  prohibits  a  United  States 
Trustee  from  hiring  relatives  or  taking 
official  actions  that  affect  their  personal 
or  their  family’s  financial  interests.  5 
U.S.C.  2302(b)(7),  3110(b);  18  U.S.C. 

208. 

Comment:  One  standing  trustee  asked 
why  the  initial  qualifications  for 
appointment  were  being  revised. 

Response:  The  rule  updates  current 
appointment  policy  and  informs  all 
prospective  applicants  of  the 
restrictions  applicable  to  the  United 
States  Trustees’  appointment  authority. 
Moreover,  as  explained  above,  the  rule 
avoids  many  of  the  actual  or  perceived 
conflicts  of  interest  that  arise  when  a 
standing  trustee  is  related  to  other 
frequent  participants  in  the  bankruptcy 
system.  It  therefore  promotes  the  fair 
and  efficient  administration  of  chapter 
12  and  chapter  13  estates. 

Comment:  One  standing  trustee  raised 
questions  concerning  the  legal  basis  for 
a  United  States  Trustee’s  refusal  to 
reappoint  a  standing  trustee.  This 
standing  trustee  also  asked  how  section 
324  of  the  Bankruptcy  Code  affects  the 
United  States  Trustee’s  authority  to 
refuse  to  reappoint  a  standing  trustee. 

Response:  Currently  there  is  no 
reappointment  process  for  standing 
trustees  once  they  are  appointed. 
Standing  trustees  are  appointed  and 
serve  until  they  retire  or  resign,  the 
Untied  States  Trustee  stops  assigning 
cases  to  them,  or  the  bankruptcy  court 
removes  them  from  their  existing  cases 
for  cause  under  11  U.S.C.  324.  See 
generally  Richman  v.  Straley,  48  F.3d 
1139, 1143-44  (10th  Cir.  1995) 
(discussing  the  distinction  between 
removal  under  section  324  and 
termination  of  future  case  assignments). 

Comment:  One  standing  trustee 
contended  (without  discussion)  that  the 


imposition  of  initial  qualifications  for 
appointment  violates  the  equal 
protection  guarantees  in  the  Federal 
Constitution. 

Response:  The  Program  has  the 
authority  under  28  U.S.C.  586  to 
promulgate  regulations  governing  the 
initial  qualifications  for  appointment. 

The  qualifications  contained  within  this 
final  rule  do  not  violate  the  Equal 
Protection  guarantees  in  the  Fifth 
Amendment  to  the  Constitution  because 
they  do  not  classify  individuals  based 
on  impermissible  criteria;  nor  do  they 
improperly  deny  applicants  a 
fundamental  constitutional  right. 

The  qualifications  promulgated  here 
advance  the  legitimate  governmental 
goal  of  appointing  standing  trustees  who 
can  perform  their  fiduciary  and 
statutory  obligations  free  from  any 
actual  bias  or  potential  conflict  of 
interest.  The  qualifications  also  further 
the  legitimate  governmental  goal  of 
ensuring  that  its  programs,  here  the 
appointment  of  standing  trustees,  are 
administered  in  a  fair  and  open  manner. 
The  legislative  history  for  the  1978 
Bankruptcy  Reform  Act  chronicled  the 
problems  inherent  in  a  closed 
bankruptcy  network  run  by  insiders. 

See,  e.g.,  H.R.  Rep.  No.  595,  95th  Cong. 
1st  Sess.  88-99  (1977).  Accordingly,  we 
do  not  agree  with  this  comment. 

Comment:  One  standing  trustee  stated 
that  there  is  no  rational  basis  for  the 
prohibition  against  appointing  a 
standing  trustee  who  is  related  to 
another  standing  trustee. 

Response:  The  Program  is  a  young 
agency  that  does  not  have  the  regulatory 
history  of  other  agencies;  however,  it 
does  have  the  benefit  of  a  century  of 
history  of  bankruptcy  administration 
and  repeated  studies  of  pre-existing 
abuses.  See,  e.g.,  H.R.  Rep.  No.  595,  95th 
Cong.  1st  Sess.  (1977),  reprinted  in  1978 
U.S.C.C.A.N.  5963;  Report  of  the 
Commission  of  Bankruptcy  Laws  of  the 
United  States,  H.R.  Doc,  No.  137,  93d 
Cong.  1st  Sess.  (1973);  Report  to  the 
President  on  the  Bankruptcy  Act  and  its 
Administration  in  the  Courts  of  the 
United  States  dated  December  5,  1931, 
reprinted  in  S.  Doc.  No.  65,  72d  Cong. 
1st  Sess.  (1932);  William  J.  Donovan, 
House  Committee  on  the  Judiciary, 
Administration  of  Bankrupt  Estates, 

71st  Cong.  3d  Sess.  (Comm.  Print  1931). 
In  the  past.  United  States  Trustees  have 
appointed  individuals  as  standing 
trustees  who  were  related  to  other 
standing  trustees,  but,  based  on  this 
experience,  they  have  concluded  that 
such  appointments  do  not  create  an 
optimal  situation.  For  example,  certain 
standing  trustees  have  indicated  that 
they  believed  one  of  their  relatives 
should  be  appointed  as  their  successor. 


These  circumstances  tend  to  perpetuate 
the  perception,  if  not  the  existence,  of 
a  closed  bankruptcy  network.  The  rule 
prohibiting  appointments  of  individuals 
who  are  relatives  of  standing  trustees 
fosters  the  congressional  policy  of 
encouraging  an  open  bankruptcy 
system,  untainted  by  cronyism  in  any 
form. 

3.  Hiring  of  Relatives 

Comment:  Two  standing  trustees 
asserted  that  the  restriction  on  their 
hiring  of  relatives  was  unconstitutional. 
One  of  these  standing  trustees  argued 
that  this  restriction  discriminates 
against  a  suspect  class,  that  of  women 
over  the  age  of  40.  The  other  stated  that 
the  Program  is  discriminating  against  a 
class  created  by  birth  or  marriage. 

Finally,  a  third  standing  trustee 
contended  that  any  individuals 
terminated  after  this  rule  is  promulgated 
would  be  denied  their  rights  to  due 
process.  In  a  variation  on  this  theme,  a 
different  standing  trustee  argued  that,  if 
he  is  forced  to  fire  his  daughter,  she  will 
have  a  difficult  time  obtaining 
comparable  employment  because  her 
skills  are  so  specialized. 

Response:  The  prohibition  against 
hiring  relatives  is  intended  to  ensure 
that  standing  trustees  comply  with  the 
fiduciary  duty  of  loyalty  and  to 
minimize  any  incentive  or  opportunity 
for  standing  trustees  to  incur 
unreasonable  or  unnecessary  expenses 
at  the  expense  of  bankruptcy  debtors 
and  creditors.  That  prohibition  does  not 
discriminate  against  my  suspect  class. 
The  rule  does  not  impinge  any 
fundamental  rights;  and  it  does  not 
employ  any  improper  characteristics 
(such  as  race,  national  origin, 
citizenship,  or  sex)  to  define  the  affected 
persons.  Indeed,  non-spousal  relatives 
who  will  be  affected  by  the  rule  include 
men  and  women. 

Second,  promulgation  of  the  rule  does 
not  violate  the  Due  Process  Clause,  U.S. 
Const,  amend.  V.  The  rule  does  not 
deprive  the  affected  relatives  of  any 
liberty  or  property  interest;  and  it 
rationally  relates  to  the  legitimate 
governmental  interest  in  the  fair, 
impartial,  and  efficient  administration 
of  chapter  12  and  chapter  13  bankruptcy 
estates.  Nor  do  standing  trustees  have 
any  such  liberty  or  property  interest 
because  expenses  are  budgeted  and 
approved  on  a  year-to-year  basis.  There 
is  no  guarantee  that  a  standing  trustee 
will  get  new  cases  or  a  similar  number 
of  cases  every  year,  that  the  same 
expenses  will  be  approved  from  year  to 
year,  or  that  the  percentage  fee  will  be 
sufficient  each  year  to  cover  long-term 
expenses  that  the  standing  trustee  has 
incurred.  Thus,  a  standing  trustee  has 
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no  entitlement  to  have  future  expenses 
compensated  in  precisely  the  same 
manner  that  they  were  compensated  in 
the  past. 

Finally,  the  affected  relatives  are 
employed  in  jobs  requiring  legal, 
clerical,  administrative,  accounting  or 
computer  skills  that  can  he  transferred 
to  other  positions  within  the  public  or 
private  sectors.  Since  the  relatives  are 
presumed  to  be  paid  market  salaries  (or 
even  less  than  market  rates,  as  some 
commenters  suggest),  these  relatives 
should  he  able  to  obtain  other  similar 
positions  during  the  transition  period 
provided. 

Comment:  One  standing  trustee 
asserted  without  evidentiary  support 
that  the  prohibition  on  employment  of 
relatives  is  not  necessary  because 
situations  in  which  standing  trustees 
employ  relatives  are  more  the  exception 
than  the  rule.  This  standing  trustee  also 
contended,  again  without  evidence,  that 
relatives  in  smaller  offices  are  paid  less 
than  market  rate  and  bear  more 
responsibility  than  the  average 
employee. 

Response:  In  FY  1996,  50  of  the  170 
appointed  chapter  13  trustees  had  hired 
relatives  to  work  for  them  as  employees. 
This  represents  30  percent  of  all  chapter 
13  trustees,  not  an  insignificant 
percentage. 

With  respect  to  salaries,  the  Program 
has  no  evidence — and  the  standing 
trustees  presented  no  evidence — to 
support  the  position  that  relatives  in 
smaller  offices  currently  receive  less 
than  market  rate  and  bear  more 
responsibility  than  their  counterparts  in 
larger  offices.  Moreover,  the  relationship 
between  the  standing  trustee  and  his  or 
her  relatives  may  affect  the  exercise  of 
the  standing  trustee’s  judgment  and  may 
make  it  difficult,  if  not  impossible,  for 
the  standing  trustee  to  make  a  fair  and 
unbiased  assessment  of  the  work 
performed  by  his  or  her  relative. 

Comment:  Several  standing  trustees 
and  their  associations  criticized  the 
application  of  this  rule  to  relatives  other 
than  spouses.  These  commenters  argue 
that  imposition  of  the  rule  on  non- 
spousal  relatives  will  lead  to  unfair  and 
inappropriate  results;  that  there  is  no 
rational  distinction  between  spouses 
and  other  relatives;  and  that  the 
implementation  of  this  standard  will 
cause  standing  trustees  to  lose 
experienced  and  valuable  personnel 
who  they  cannot  quickly  replace.  One 
standing  trustee  argued  that  the  rule 
should  be  modified  to  address  nepotism 
issues  on  a  case-by-case  basis.  Others 
contended  that  all  relatives  currently 
employed  by  standing  trustees  should 
he  exempted  from  the  rule’s  application. 


Response:  The  Program  does  not  find 
these  arguments  persuasive.  The  rule 
proscribes  the  employment  of  all 
relatives  in  the  future,  spouses  and  non- 
spousal  relatives  alike.  This  comment  is 
addressed  to  subsection  (d)(l)(iii)  of  the 
rule  in  which  the  Program  exempted 
those  spouses  employed  as  of  August  1, 
1995,  from  the  rule’s  application.  With 
respect  to  relatives  who  are  not  spouses, 
the  Program  has  delayed 
implementation  until  October  1, 1998  to 
provide  a  transition  period. 

A  prophylactic  rule  is  needed  to 
address  the  employment  of  relatives 
because,  in  the  Program’s  experience, 
abuses  within  the  system  are  not  readily 
discovered  or  easily  remedied.  When 
the  standing  trustee  decides  to  add  a 
new  employee  to  the  payroll,  selects  an 
applicant  for  the  job,  establishes 
compensation,  and  determines  an 
employee’s  advancement,  the  standing 
trustee’s  objectivity  inevitably  is  called 
into  question  when  the  decision 
involves  the  trustee’s  relative.  It  is  also 
difficult  for  the  United  States  Trustee  to 
evaluate  the  necessity  of  the  expense 
without  inquiring  into  the  standing 
trustee’s  motives  or  at  least  the 
determination  that  the  relative  was 
hired  on  the  basis  of  merit,  that  the 
employed  relative  was  performing 
duties  commensurate  with  the  relative’s 
salary,  or  that  an  employed  relative 
deserved  a  raise  or  promotion.  The 
United  States  Trustees  do  not  have  the 
resources  to  conduct  such  examinations 
every  time  a  standing  trustee  wants  to 
hire,  promote,  or  increase  the  salary  of 
a  relative;  and,  even  if  resources  were 
available,  such  examinations  would 
likely  he  perceived  as 
micromanagement  of  the  standing 
trustee  operations. 

We  also  note  that  employees  in  offices 
where  relatives  have  left  the  trustees’ 
employ  have  commented  on  the 
improvement  in  office  morale  after  the 
relative  no  longer  worked  in  the  office. 
Such  comments  support  our  conclusion 
that  the  implementation  of  this  rule  will 
help  ensure  that  chapter  12  and  chapter 
13  cases  are  administered  fairly  and 
efficiently  and  solely  for  the  benefit  of 
the  debtors  and  creditors  who  have  an 
interest  in  the  property  of  the  estates. 

The  rule  recognizes,  however,  that  to 
impose  this  regulation  immediately  on 
all  relatives  may  cause  some  disruption 
to  the  operations  of  standing  trustees. 
Standing  trustees  argued  that  the  local 
employment  base  in  rural  areas  may 
make  it  difficult  for  those  standing 
trustees  to  find  personnel  with 
comparable  skills  and  experience  to 
replace  their  spouses.  Moreover, 
because  many  spouses  are  employed  in 
supervisory  or  management  positions 


and  because  spouses  generally  helped 
the  standing  trustees  to  start  their 
operations,  the  rule  excepts  all  spouses 
employed  by  the  standing  trustees  as  of 
August  1, 1995,  the  date  on  which  the 
Program  first  distributed  draft  standards 
prohibiting  the  employment  of  relatives. 
To  minimize  any  disruption  with 
respect  to  non-spousal  relatives,  the 
Program  has  delayed  implementation  of 
this  rule  concerning  those  relatives  until 
October  1, 1998.  This  period  will  give 
standing  trustees  time  to  hire  and  train 
other  employees  and  has  the  added 
benefit  of  enabling  affected  relatives  to 
find  alternative  employment  in  an 
orderly  fashion.  Finally,  in  situations 
where  standing  trustees  can 
demonstrate  the  existence  of  compelling 
circumstances  for  the  trustee  operations 
and  can  show  that  the  employees  are 
being  paid  no  greater  than  market  rates, 
the  rule  gives  the  United  States  Trustees 
the  discretion  to  grant  a  two-year  waiver 
for  those  standing  trustees  to  continue 
to  employ  a  non-spousal  relative.  This 
waiver  can  be  renewed  if  the  standing 
trustee  continues  to  satisfy  the  waiver 
requirements  in  the  rule. 

Comment:  One  standing  trustee 
contended  that  the  rule  prohibiting 
nepotism  should  not  be  applied  because 
no  government  funds  are  involved  in  a 
chapter  13  trustee  operation  and,  thus, 
the  Program  is  interfering  in  what  is 
essentially  a  private  enterprise. 

Response:  The  Program  disagrees  with 
this  analysis.  A  standing  trustee 
operation  differs  dramatically  from  a 
private  enterprise  in  that  it  is  funded 
entirely  from  debtor  receipts  and  is  not 
subject  to  a  competitive  market.  Debtors 
are  not  allowed  to  choose  their  standing 
trustee.  Most  areas  have  only  one 
standing  trustee  and  chapter  13  or 
chapter  12  debtors  are  forced  to  use  the 
standing  trustee  in  their  area,  regardless 
of  the  debtor’s  satisfaction  with  services 
rendered.  Even  in  the  minority  of  areas 
where  more  than  one  standing  trustee 
serves,  a  debtor  is  assigned  to  a  specific 
trustee  and  there  is  no  administrative 
mechanism  to  transfer  the  case  if  a 
debtor  is  unhappy  with  the  trustee’s 
performance  or  expenditures,  short  of 
asking  the  court  to  remove  the  trustee 
under  11  U.S.C.  324.  Indeed,  the 
standing  trustee  system  is  the  only 
system  within  the  Bankruptcy  Code  that 
does  not  permit  election  of  case  trustees. 
Cf.  11  U.S.C.  702, 1104.  In  conclusion, 
competition,  which  helps  keep  private 
enterprises’  expenses  low,  does  not 
operate  in  the  standing  trustee  system. 

Moreover,  as  fiduciaries,  the  standing 
trustees  owe  their  allegiance  to  the 
bankruptcy  estates  they  administer,  not 
to  third  parties  such  as  their  relatives. 
The  Program  has  a  statutory 
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responsibility  to  establish  the  maximum 
annual  compensation  of  standing 
trustees  and  to  establish  a  percentage  fee 
that  will  cover  the  standing  trustees’ 
compensation  and  “actual,  necessary 
expenses  incurred  by”  the  standing 
trustees.  28  U.S.C.  586(e)(1).  The 
Program  is  promulgating  this  rule  to 
ensure  that  the  percentage  fees  collected 
horn  chapter  12  and  chapter  13  cases 
are  used  to  pay  only  those  expenses  that 
are  “actual”  and  “necessary”  and  that 
standing  trustees  fulfill  their  fiduciary 
duties  undistracted  by  their  own  self- 
interests  or  familial  interests. 

Comment:  Several  standing  trustees 
asserted  that  the  imposition  of  this 
standard  will  interfere  unnecessarily 
with  employment  relationships.  One 
standing  trustee  commented  that  if 
employees  are  receiving  market  rates  as 
salaries,  their  hiring  should  not  he 
prohibited  merely  because  they  are 
related  to  the  standing  trustee. 

Response:  The  rule  does  not  unduly 
interfere  with  the  standing  trustee’s 
employment  relationships.  A  standing 
trustee  who  hires  relatives  has  dual  and 
perhaps  competing  loyalties:  loyalties  to 
his  or  her  family  members  and  loyalties 
to  debtors  and  creditors  in  bankruptcy 
cases.  As  noted  above,  such  conflicts  of 
interest  are  inconsistent  with  the 
standing  trustee’s  duty  of  undivided 
loyalty  to  the  trust.  Moreover,  because 
debtors  do  not  choose  their  trustee, 
there  are  no  market  forces  to  ensure  that 
the  standing  trustee  minimizes  the  costs 
to  the  estate  .  Although  the  United  States 
Trustees  supervise  standing  trustees  and 
review  the  appropriateness  of  all 
expenses,  they  do  not  have  the 
resources  to  examine  the  day-to-day 
expenses  of  each  standing  trustee  to 
make  sure  that  each  payment  to  the 
standing  trustee’s  relative  is,  indeed,  an 
“actual,  necessary  expense”  that  is 
properly  charged  to  the  estate. 

Comment:  One  standing  trustee 
argued  that  he  should  be  permitted  to 
hire  his  children  at  minimum  wage  for 
a  limited  number  of  hours  per  quarter 
“to  accomplish  tasks  around  the  office 
that  would  be  too  expensive  or 
inefficient  to  contract  for  and  too  far 
outside  the  job  descriptions  of  staff 
members  to  assign  to  them.”  He  cited  as 
an  example  the  task  of  stuffing 
envelopes. 

Response:  The  Program  does  not 
question  the  standing  trustee’s 
purported  need  to  stuff  envelopes  or 
perform  other  ministerial  tasks.  It  is 
unclear  why  a  relative  is  better  suited 
than  other  regular  employees  to  perform 
these  tasks  or  why  regularly  employed 
clerical  staff  do  not  already  perform 
these  duties.  The  rule  does  not  interfere 
with  a  standing  trustee’s  ability  to  hire 


necessary  staff,  whether  temporary, 
part-time  or  full-time;  it  prohibits  only 
the  employment  of  relatives. 

Comment:  One  association  asserted 
that  the  rule  does  not  account  for  local 
considerations  or  the  economic 
detriment  to  bankruptcy  estates  that  will 
be  caused  if  trustees  can  no  longer 
employ  relatives. 

Response:  The  rule  prohibiting 
employment  of  non-spousal  relatives 
will  not  be  enforced  until  October  1, 
1998,  which  should  give  the  standing 
trustee  time  to  hire  a  suitable 
replacement.  After  that  date,  the 
Program  has  accounted  for  local 
considerations  and  economic  factors  by 
permitting  a  standing  trustee  to  seek  a 
wavier  of  the  rule  prohibiting 
employment  of  non-spousal  relatives  in 
situations  where  compelling 
circumstances  exist. 

4.  Related  Party  Transactions 

Comment:  Several  standing  trustees 
and  their  organizations  contend  that  it 
is  unfair  to  forbid  related  party 
transactions  and  allocations  when 
certain  transactions  and  allocations 
have  been  permitted  in  the  past.  These 
commenters  also  assert  that 
implementation  of  this  standard  will 
violate  and  interfere  with  vested 
contract  rights  of  related  parties. 

Finally,  one  association  characterizes 
the  rule  as  unfair  because  it  terminates 
contracts  for  no  legal  or  valid  basis. 

Response:  The  Program  has 
concluded  that,  in  the  future,  it  should 
not  permit  contracts  or  allocations 
between  standing  trustees  and  related 
third  parties  except  in  narrow 
circumstances.  A  prophylactic  rule  is 
desirable  because,  when  a  trustee 
purchases  or  leases  goods  or  services 
from  himself  or  a  related  party,  it  is 
difficult  to  detect  or  remedy 
circumstances  in  which  estate  funds  are 
being  used  inappropriately. 

The  rule  will  go  into  effect  with 
respect  to  existing  standing  trustees  on 
the  first  day  of  their  next  fiscal  year. 
However,  because  some  standing 
trustees  have  contractual  relationships 
with  related  parties,  and,  in  some  cases, 
it  would  pose  an  undue  hardship  to  end 
those  contractual  relationships  by  the 
first  day  of  the  next  fiscal  year,  the  rule 
provides  for  delayed  implementation  in 
appropriate  situations.  For  instance,  the 
rule  permits  a  United  States  Trustee  to 
grant  a  reasonable  extension  to  a 
standing  trustee  who  needs  additional 
time  to  comply  with  this  rule.  To  obtain 
an  extension,  the  standing  trustee  must 
submit  written  evidence,  satisfactory  to 
the  United  States  Trustee,  to 
demonstrate  that  the  expense  is 
necessary  and  at  or  below  market  rate. 


The  rule  also  provides  for  waiver  in 
certain  limited  situations  where  the 
standing  trustee  has  a  natural  incentive 
to  conserve  expenses.  For  instance,  a 
newly-appointed  trustee  can  apply  for  a 
waiver  from  the  prohibition  on  related- 
party  transactions  and  allocations  if  the 
standing  trustee  can  demonstrate  in 
writing  that  the  waiver  is  necessary  for 
the  trustee  operation  and  the  cost  for 
which  the  trustee  seeks  permission  is  at 
or  below  market  rate.  United  States 
Trustees  are  given  the  flexibility  to 
permit  an  exception  in  these 
circumstances  because  trustees  who  are 
starting  their  operations  and  are  not 
receiving  maximum  compensation  have 
an  inherent  incentive  to  keep  their 
expenses  low.  This  flexibility  also  will 
assist  new  trustees  in  starting  their 
operations. 

The  rule  also  permits  a  standing 
trustee  who  has  not  earned  maximum 
compensation  to  seek  a  provisional 
waiver  from  the  prohibition  on  related- 
party  allocations.  Economic  reality 
requires  distinguishing  in  appropriate 
circumstances  between  standing 
trustees  who  are  earning  maximum 
compensation  and  those  who  are  not. 
Under  the  fee  structure  established  in  28 
U.S.C.  586,  a  standing  trustee  must  pay 
expenses  first,  his  or  her  compensation 
second,  and  any  excess  monies  to  the 
United  States  Trustee  System  Fund. 
When  a  standing  trustee  is  earning  less 
than  maximum  allowable 
compensation,  every  dollar  used  to  pay 
for  expenses  is  one  less  dollar  that  is 
available  to  fund  compensation.  The 
incentive  to  minimize  expenses  because 
the  standing  trustee  otherwise  will 
receive  reduced  compensation  is  lacking 
for  the  approximately  80  percent  of 
chapter  13  trustees  who  in  FY  96 
received  maximum  compensation  of 
$124,333,  plus  all  expenses. 

Once  standing  trustees  are  earning 
maximum  compensation,  the  only  way 
they  can  increase  their  compensation  is 
indirectly.  A  standing  trustee  who  is 
also  a  practicing  attorney  could  offer  a 
justification  to  acquire  a  law  library 
payable  out  of  the  trustee  expense  funds 
when,  in  fact,  the  library  is  intended  to 
benefit  the  law  firm  primarily,  thereby 
subsidizing  the  law  firm’s  expenses  and 
increasing  the  profit  to  the  firm’s 
members.  One  standing  trustee  justified 
unfettered  expenses  by  asserting  that  the 
system  does  “not  cost  taxpayers  a 
penny.”  Although  the  costs  of  operating 
the  standing  trustee  system  are  not  paid 
by  a  direct  appropriation  from  Congress, 
they  are  borne  by  debtors’  payments 
under  the  financing  mechanism  in  28 
U.S.C.  586. 

Because  the  economic  pressures  to 
minimize  expenses  cease  to  exist  once 
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standing  trustees  are  earning  maximum 
compensation,  there  is  a  rational  basis 
to  permit  trustees  who  are  not  earning 
maximum  compensation  to  allocate 
certain  expenses  while  simultaneously 
prohibiting  trustees  who  receive 
maximum  compensation  from  allocating 
expenses. 

Finally,  the  United  States  Trustee  has 
the  power  to  grant  a  provisional  waiver 
of  the  allocation  prohibition  to  a 
standing  trustee  who  serves  in  both 
chapter  12  and  chapter  13  cases.  These 
circumstances  do  not  involve  a  trustee 
who  is  contracting  or  allocating  with  a 
related  party.  Trustees  in  these 
situations  are  sharing  or  allocating 
expenses  between  two  trusts.  Thus,  the 
conflicts  of  interest  inherent  when  a 
standing  trustee  contracts  or  allocates 
with  himself  or  a  related  party  do  not 
exist. 

Comment:  One  standing  trustee 
commented  that  the  rule  as  to  related- 
party  transactions  is  unreasonable  when 
applied  to  standing  trustees  who  are 
also  attorneys.  This  standing  trustee 
asserted,  without  evidence,  that  if  he  is 
forced  to  move  the  trustee  operations 
from  his  law  office,  the  trustee  will 
incur  larger  rent  expenses.  Another 
standing  trustee  argued  that  the  present 
policy  allowing  allocations  permits 
standing  trustees  to  “effect  economies 
not  otherwise  available.” 

Response:  Whether  a  standing  trustee 
administers  1,000  cases  or  10,000  cases, 
the  trustee’s  maximum  annual 
compensation  cannot  exceed  the 
statutory  limit,  nor  can  the  total  amount 
of  compensation  and  expenses  exceed 
10%  of  the  total  plan  payments. 
Although  the  numbers  of  cases  being 
administered  certainly  allows  standing 
trustees  to  achieve  economies  of  scale, 
the  Program  has  not  found  that 
allocation  of  expenses  among  related 
parties,  itself,  has  permitted  “economies 
of  scale  not  otherwise  available.”  To  the 
contrary,  the  Program  has  found  that 
this  is  a  very  difficult  and  troubling  area 
to  monitor. 

Many  trustees  engage  in  other 
occupations,  particularly  as  attorneys. 
The  desire  to  keep  both  the  standing 
trustee  office  and  the  law  firm  operating 
under  the  same  roof  is  understandable, 
because  the  situation  is  convenient,  and 
likely  well-intentioned.  Once  the 
standing  trustee  operations  grow  to  the 
point  that  they  are  able  to  support 
maximum  compensation  for  the  trustee 
and  all  the  trustee’s  costs,  the  trustee 
can  increase  his  or  her  compensation  by 
having  the  trustee  operation  enter  into 
a  contract  with  a  person  or  entity  who 
is  related  to  the  trustee.  For  example, 
the  trustee  could  have  his  or  her  law 
partnership  lease  office  space  or 


equipment  to  the  trustee  operation.  The 
trustee  would  then  receive 
compensation  and  the  income  derived 
from  the  lease,  a  situation  too  eojily 
susceptible  to  manipulation  and 
difficult  to  detect.  Accordingly,  related- 
party  transactions  and  allocations  in  the 
future  will  be  permitted  only  in  limited 
circumstances  that  are  amenable  to 
adequate  supervision  or  where  the 
incentive  “to  keep  costs  low  at  the  risk 
of  reduced  compensation”  still  exists. 

Comment:  A  standing  trustee  and  one 
association  stated  that,  although 
standing  trustees  should  not  profit  from 
the  trust,  neither  should  they  incur  a 
loss.  These  commenters  hypothesized 
that  it  might  not  be  practical  for  smaller 
standing  trustees  to  purchase  separate 
equipment,  computers,  furniture,  etc. 
for  the  exclusive  use  of  the  trustee’s 
office  and  argued  that  the  United  States 
Trustee  should  permit  some  reasonable 
allocation  of  cost  sharing.  Finally,  the 
association  stated  that  the  United  States 
Trustee  has  offered  standing  trustees  no 
real  opportunity  to  try  to  refute  the 
conclusion  that  allocations  are 
inappropriate. 

Response:  As  discussed  above,  under 
the  rule,  a  standing  trustee  who  is  not 
earning  maximum  compensation  may 
seek  a  provisional  waiver  from  the 
supervising  United  States  Trustee.  A 
provisional  waiver  also  may  be 
requested  if  the  standing  trustee  serves 
in  chapter  13  and  chapter  12  cases  and 
the  trustee  wishes  to  allocate  between 
these  two  operations.  Therefore,  the 
Program  has  provided  for  allocations  in 
warranted  circumstances. 

Regarding  the  comment  that  trustees 
should  not  be  forced  to  operate  at  a  loss, 
all  actual  and  necessary  expenses  are 
funded  by  debtors’  payments  under  the 
statutory  scheme  set  out  in  28  U.S.C. 

586.  Standing  trustees  do  not  personally 
pay  expenses.  All  expenses  are  paid  out 
of  the  trust  fund,  including  any  monies 
that  the  standing  trustee  advanced  for 
expenses  during  the  start-up  phase  of  a 
new  trustee  operation.  Trustees  who 
administer  a  large  number  of  cases  will 
be  able  to  absorb  any  cost  differential  in 
operational  and  overhead  expenses.  The 
Program  cannot  assess  the  economic 
impact  on  the  standing  trustee’s 
personal  interests  in  related  entities, 
however. 

The  Program  has  made  a  policy 
decision,  based  on  its  experience,  to 
prohibit  future  transactions  and  expense 
allocations  between  related  parties.  This 
decision  will  provide  clearer  direction 
to  those  who  must  abide  by  and  those 
who  must  administer  the  strictures  of  28 
U.S.C.  586(e). 

Comment:  Several  standing  trustees 
and  an  association  commented  that  this 


rule  violates  the  Bankruptcy  Code 
because  United  States  Trustees  do  not 
have  the  jurisdiction  to  decide  whether 
expenses  are  “actual  and  necessary”. 
Pursuant  to  this  perspective,  the  United 
States  Trustees  can  only  rubber-stamp 
the  expenses  submitted  by  the  standing 
trustees;  if  there  is  any  dispute  about 
these  expenses,  only  die  bankruptcy 
courts  have  the  authority  to  decide  the 
question.  The  association  added  that  the 
standing  trustee’s  role  is  to  seek  a  court 
ruling  on  any  items  that  the  United 
States  Trustee  disputes  as  unnecessary. 

Response:  These  comments  do  not 
comport  with  the  compensation  scheme 
outlined  in  28  U.S.C.  586(e),  which  both 
empowers  and  obligates  the  Attorney 
General,  in  consultation  with  the  United 
States  Trustees,  to  establish 
compensation  and  a  percentage  fee  for 
standing  trustees. 

As  discussed  in  the  General 
Comments  above,  the  Attorney 
General — not  bankruptcy  courts — is 
empowered  to  establish  compensation 
for  each  standing  trustee.  Once 
compensation  has  been  set,  the  statute 
then  requires  the  Attorney  General  to 
establish  a  percentage  fee  sufficient  to 
pay  the  trustee’s  compensation  and  all 
actual,  necessary  expenses.  28  U.S.C. 
586(e)(1). 

The  language  “actual,  necessary”  is 
language  of  limitation  that  modifies  the 
noun  “expenses.”  Thus,  Congress  did 
not  want  to  permit  standing  trustees  to 
recoup  every  expense  no  matter  how 
remotely  related  to  the  trustee 
operation.  Moreover,  Congress  did  not 
define  the  words  “actual”  and 
“necessary.”  Cf.  11  U.S.C.  330  (where 
Congress  engrafted  various  factors  for 
the  bankruptcy  courts  to  consider  when 
awarding  fees  to  trustees  in  chapter  7 
and  11  cases  and  other  professionals). 
See  also  Patterson  v.  Shumate,  504  U.S. 
753,  758  (1992)  (use  of  broad  language 
supports  more  expansive  reading 
especially  when  Congress  has  used 
narrower  language  in  other  subsections 
of  statute).  Instead,  Congress  authorized 
the  Attorney  General  to  decide  which 
expenses  are  “actual”  and  “necessary” 
and  thus  are  appropriately  factored  into 
the  percentage  fees  charged  to  the 
bankruptcy  cases.  At  the  same  time, 
Congress  mandated  in  section  326(b) 
that  “(i]n  a  case  under  chapter  12  or  13 
of  this  title,  the  court  may  not  allow 
compensation  for  services  or 
reimbursement  of  expenses  of  the 
United  States  trustee  or  of  a  standing 
trustee  appointed  under  section  586(b) 
of  title  28,  *  *  *”  Congress  entrusted 
the  administration  of  the  standing 
trustee  system,  including  the  calculation 
of  compensation  and  percentage  fees,  to 
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the  Attorney  General,  not  the 
bankruptcy  courts. 

Comment:  One  standing  trustee 
argued  that  the  need  to  prohibit  related- 
party  transactions  is  undercut  by  the 
fact  that  this  standard  is  not  to  be 
implemented  until  2005  in  certain 
situations.  This  standing  trustee 
concluded  that  the  United  States 
Trustees  must  not  believe  that  related- 
party  transactions  are  really  a  problem. 

Response:  The  delayed 
implementation  of  this  rule  in  limited 
situations  involving  real  estate  is  not  a 
reflection  of  the  need  for  the  rule. 
Instead,  it  reflects  the  Program’s  desire 
to  minimize  the  disruption  in  the 
administration  of  chapter  12  and 
chapter  13  estates  that  might  otherwise 
result  from  immediate  implementation. 

Comment:  Two  standing  trustees 
asserted  there  is  no  rational  justification 
for  the  distinction  in  treatment  between 
smaller  trustees  and  those  who  earn 
maximum  compensation.  A  variation  on 
this  assertion  was  the  comment  that 
existing  budgeting  and  auditing 
procedures  should  be  sufficient  to 
prevent  improper  expenditures. 

Response:  As  explained  in  detail 
earlier  in  this  subsection,  there  are  valid 
economic  reasons  to  distinguish 
between  standing  trustees  who  are 
earning  maximum  compensation  and 
those  who  are  not.  Those  standing 
trustees  who  are  earning  less  than 
maximum  allowable  compensation  have 
an  incentive  to  minimize  expenses 
because  every  dollar  that  is  used  on 
expenses  means  one  less  dollar  is 
available  to  pay  for  the  trustee’s 
compensation. 

Comment:  One  commenter  stated  that 
the  rule  with  respect  to  allocations  is 
unfair  because  chapter  7  trustees  are 
permitted  to  allocate  costs  among  their 
individual  chapter  7  cases. 

Response:  There  are  different  methods 
for  allocating  costs  and  expenses  in 
chapter  7  cases  and  chapter  12  or  13 
cases.  As  noted  above,  section  586(e) 
directs  the  Attorney  General  to  establish 
a  percentage  fee  that  is  collected  from 
all  plan  payments  received  by  the 
standing  trustee.  The  monies  generated 
by  these  fees  are  then  used  to  pay  the 
compensation  of  the  standing  trustee 
and  the  “actual,  necessary  expenses 
incurred  by  such  individual  as  standing 
trustee”  in  administering  all  chapter  12 
or  chapter  13  cases.  28  U.S.C.  586(e)(1). 

In  contrast,  the  compensation  and 
reimbursement  of  expenses  of  chapter  7 
trustees  are  determined  on  a  case-by¬ 
case  basis  after  an  application,  notice,  a 
hearing,  and  a  court  order.  Courts 
generally  allow  a  chapter  7  trustee  to  be 
reimbu  -sed  for  expenses  that  he  or  she 
incurs  to  administer  a  discrete  and 


identifiable  chapter  7  estate.  The 
chapter  7  trustee  is  prohibited  from 
recovering  overhead  or  “general  ‘stay  in 
business’  costs”.  See.  e.g.,  Sousa  v. 
Miguel  (In  re  United  States  Trustee),  32 
F.3d  1370, 1376-77  (9th  Cir.  1994).  As 
the  Ninth  Circuit  has  observed,  standing 
trustees  operate  under  a  different 
mechanism,  which  makes  their 
compensation  and  expenses  inapposite 
to  the  analysis  required  to  award 
compensation  in  chapter  7  cases.  Id.  at 
n.  5.  See  also  Dunivent  v.  Schollett  (In 
re  Schollett),  980  F.2d  639,  643-45  (10th 
Cir.  1992);  In  re  Savage.  67  B.R.  700, 
706-07  (D.R.1. 1986)  (Selya,  J.). 

Comment:  One  standing  trustee 
asserted,  without  proof,  that  the 
commercial  reasonableness  of 
contractual  relationships,  including 
those  between  related  parties,  is  “easily 
and  objectively  measurable”  and, 
therefore,  should  be  permitted. 

Response:  As  discussed  in  other 
responses  to  this  subsection,  contractual 
relationships  between  related  parties  are 
not  “easily  and  objectively  measurable.” 
Moreover,  when  standing  trustees  use 
fiduciary  funds  to  lease  property  from 
themselves  or  related  parties,  the 
trustees  are  using  fiduciary  funds  for 
their  own  personal  or  family’s  benefit, 
and  are  abrogating  their  fiduciary  duty 
of  loyalty.  Even  where  these  dealings 
are  well-intentioned  and  not  motivated 
by  a  desire  for  personal  profit,  standing 
trustees  in  these  circumstances  have 
created  an  irreconcilable  conflict  and,  at 
the  very  least,  an  appearance  of 
impropriety. 

5.  Employment  of  Other  Standing 
Trustees 

Comment:  One  standing  trustee 
questioned  the  basis  for  this  standard. 

Response:  This  rule  simply 
memorializes  current  practice  pursuant 
to  which  the  Program  prohibits  one 
standing  trustee  from  hiring  another. 

The  rationale  behind  this  policy  is  to 
eliminate  any  conflicts  of  interest  or 
dual  loyalties  and  to  prevent  a 
reoccurrence  of  the  closed  bankruptcy 
network  that  existed  prior  to  the 
Program’s  creation. 

Comment:  Two  commenters  asserted 
that  imposition  of  this  standard  has  the 
potential  to  restrict  standing  trustees 
from  hiring  their  most  effective  or  cost- 
efficient  counsel.  One  of  these 
commenters  cited  as  an  example  his  use 
of  another  standing  trustee  as  an  expert 
witness  in  a  bankruptcy  case.  The 
commenter  noted  that  the  standing 
trustee  who  served  as  the  expert  witness 
received  no  fee. 

Response:  The  imposition  of  this  rule 
should  not  create  additional  costs. 
Indeed,  the  standing  trustee  and  the 


association  who  made  this  comment 
conceded  no  existing  attorney-client 
relationships  were  affected  by  the  rule. 
Furthermore,  the  promulgation  of  the 
rule  will  not  prevent  a  standing  trustee 
from  serving  as  an  expert  witness  in  the 
circumstances  that  one  commenter 
described  because  the  testifying  trustee 
did  not  receive  a  fee.  The  rule  permits 
one  standing  trustee  to  assist  another 
provided  no  compensation  is  paid. 
Expenses  for  the  assisting  standing 
trustee  can  be  reimbursed  provided  that 
the  United  States  Trustee  has  pre¬ 
approved  this  expenditure. 

Comment:  One  standing  trustee 
argued  against  the  imposition  of  this 
standard,  alleging  that  the  Department 
of  Justice  currently  has  a  conflict  of 
interest  in  that  the  Department 
represents  major  federal  claimants  in 
bankruptcy  and  the  United  States 
Trustees.  Alternatively,  this  commenter 
contended  that  this  dual  representation 
by  the  Department  should  be  banned. 

Response:  Congress  has  determined  as 
a  matter  of  public  policy  that  the 
Program  most  appropriately  resides  in 
the  Department  of  Justice.  The 
legislative  history  for  the  Bankruptcy 
Reform  Act  of  1978  demonstrates  that 
“[t]he  decision  to  place  the  United 
States  trustee  system  in  the  Department 
of  Justice  was  reached  as  a  result  of 
thorough  deliberations”,  including 
careful  consideration  of  the  same 
conflicts  of  interest  raised  by  these 
commenters.  H.R.  Rep.  No.  595,  95th 
Cong.,  1st  Sess.  Ill  (1977),  reprinted  in 
1978  U.S.C.C.A.N.  6072-73.  After 
analyzing  this  issue,  Congress  rejected 
the  concern  about  such  conflicts  of 
interest  as  being  “theoretical,  not  real.” 
H.R.  Rep.  No.  595,  95th  Cong.,  1st  Sess. 
114  (1977),  reprinted  in  1978 
U.S.C.C.A.N.  6075.  This  issue  was 
raised  and  again  rejected  when  Congress 
expanded  the  Program  nationwide  in 
1986.  See,  e.g.,  The  United  States 
Trustee  System:  Hearing  Before  the 
Subcomm.  on  Courts  of  the  Senate 
Comm,  on  the  Judiciary,  99th  Cong.,  2d 
Sess.  (1986).  Thus,  in  deciding  to  place 
the  Program  within  the  Department, 
Congress  considered  and  rejected  the 
very  argument  this  standing  trustee 
raised  in  objection  to  the  rule. 

Certifications 

Executive  Order  12866 

This  rule  has  been  drafted  and 
reviewed  in  accordance  with  Executive 
Order  12866,  section  1(b),  Principles  of 
Regulation.  The  Director,  Executive 
Office  for  United  States  Trustees, 
(“Director”)  has  determined  that  this 
rule  is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866, 
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section  3(f),  Regulatory  Planning  and 
Review,  and,  accordingly,  this  rule  has 
not  been  reviewed  by  the  Office  of 
Management  and  Budget. 

Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  §  605(b)),  the 
Director  has  reviewed  this  rule  and  by 
approving  it  certifies  that  it  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  only  parties  affected  are  the 
approximately  200  individuals  who 
serve  as  standing  trustees.  Moreover,  the 
rule  provides  direction  to  standing 
trustees  in.  the  performance  of  their 
fiduciary  duties  and,  thus,  will  not  have 
a  significant  economic  impact. 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 

Unfunded  Mandates  Reform  Act  of  1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  §  804  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of 
$100,000,000  or  more;  a  major  increase 
in  costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

List  of  Subjects  in  28  CFR  Part  58 

Bankruptcy,  Trusts  and  trustees. 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  of  Justice 
proposes  to  amend  28  CFR  part  58  as 
follows: 

PART  58-REGULATIONS  RELATING 
TO  THE  BANKRUPTCY  REFORM  ACTS 
OF  1978  AND  1994 

1.  The  authority  citation  for  part  58  is 
revised  to  read  as  follows: 

Authority:  28  U.S.C.  509,  510,  586,  5 
U.S.C  301. 


2.  In  §  58.1,  paragraph  (a)  is  revised  to 
read  as  follows: 

$  58.1  Authorization  to  establish  panels  of 
private  trustees. 

(a)  Each  U.S.  Trustee  is  authorized  to 
establish  a  panel  of  private  trustees  (the 
“panel”)  pursuant  to  28  U.S.C. 

586(a)(1). 

***** 

3.  Section  58.4  is  revised  to  read  as 
follows: 

§58.4  Qualifications  for  appointment  as 
standing  trustee  and  fiduciary  standards. 

(a)  As  used  in  this  section — 

(1)  The  term  standing  trustee  means 
an  individual  appointed  pursuant  to  28 
U.S.C.  586(b). 

(2)  The  term  relative  means  an 
individual  who  is  related  to  the 
standing  trustee  as  father,  mother,  son, 
daughter,  brother,  sister,  uncle,  aunt, 
first  cousin,  nephew,  niece,  husband, 
wife,  father-in-law,  mother-in-law,  son- 
in-law,  daughter-in-law,  brother-in-law, 
sister-in-law,  stepfather,  stepmother, 
stepson,  stepdaughter,  stepbrother, 
stepsister,  half  brother,  half  sister,  or  an 
individual  whose  close  association  to 
the  standing  trustee  is  the  equivalent  of 
a  spousal  relationship. 

(3)  The  term  financial  or  ownership 
interest  excludes  ownership  of  stock  in 
a  publicly-traded  company  if  the 
ownership  interest  in  not  controlling. 

(4)  The  word  region  means  the 
geographical  area  defined  in  28  U.S.C. 
581. 

(b)  To  be  eligible  for  appointment  as 
a  standing  trustee,  an  individual  must 
have  the  qualifications  for  membership 
on  a  private  panel  of  trustees  set  forth 
in  §§  58.3  (b)(lH4),  (6H8).  An 
individual  need  not  be  an  attorney  to  be 
eligible  for  appointment  as  a  standing 
trustee.  A  corporation  or  partnership 
may  be  appointed  as  standing  trustee 
only  with  the  approval  of  the  Director. 

(c)  The  United  States  Trustee  shall  not 
appoint  as  a  standing  trustee  any 
individuals  who,  at  the  time  of 
appointment,  is: 

(1)  A  relative  of  another  standing 
trustee  in  the  region  in  which  the 
standing  trustee  is  to  be  appointed; 

(2)  A  relative  of  a  standing  trustee  (in 
the  region  in  which  the  standing  trustee 
is  to  be  appointed),  who,  within  the 
preceding  one-year  period,  died, 
resigned,  or  was  removed  as  a  standing 
trustee  from  a  case; 

(3)  A  relative  of  a  bankruptcy  judge  or 
a  clerk  of  the  bankruptcy  court  in  the 
region  in  which  the  standing  trustee  is 
to  be  appointed; 

(4)  An  employee  of  the  Department  of 
Justice  within  the  preceding  one-year 
period;  or 


(5)  A  relative  of  a  United  States 
Trustee  or  an  Assistant  United  States 
Trustee,  a  relative  of  an  employee  in  any 
of  the  offices  of  the  United  States 
Trustee  in  the  region  in  which  the 
standing  trustee  is  to  be  appointed,  or  a 
relative  of  an  employee  in  the  Executive 
Office  for  United  States  Trustees. 

(d)  A  standing  trustee  must,  at  a 
minimum,  adhere  to  the  following 
fiduciary  standards: 

(1)  Employment  of  Relatives,  (i)  A 
standing  trustee  shall  not  employ  a 
relative  of  the  standing  trustee. 

(ii)  A  standing  trustee  shall  also  not 
employ  a  relative  of  the  United  States 
Trustee  or  of  an  Assistant  United  States 
Trustee  in  the  region  in  which  the 
trustee  has  been  appointed  or  a  relative 
of  a  bankruptcy  court  judge  or  of  the 
clerk  of  the  bankruptcy  court  in  the 
judicial  district  in  which  the  trustee  has 
been  appointed. 

(iii) (A)  Paragraphs  (d)(1)  (i)  and  (ii)  of 
this  section  shall  not  apply  to  a  spouse 
of  a  standing  trustee  who  was  employed 
by  the  standing  trustee  as  of  August  1, 
1995. 

(B)  For  all  other  relatives  employed  by 
a  standing  trustee  as  of  August  1, 1995, 
paragraphs  (d)(1)  (i)  and  (ii)  of  this 
section  shall  be  fully  implemented  by 
October  1, 1998,  unless  specifically 
provided  below: 

(1)  The  United  States  Trustee  shall 
have  the  discretion  to  grant  a  written 
waiver  for  a  period  of  time  not  to  exceed 
2  years  upon  a  written  showing  by  the 
standing  trustee  of  compelling 
circumstances  that  make  the  continued 
employment  of  a  relative  necessary  for 

a  standing  trustee’s  performance  of  his 
or  her  duties  and  written  evidence  that 
the  salary  to  be  paid  is  at  or  below 
market  rate. 

(2)  Additional  waivers,  not  to  exceed 
a  period  of  two  years  each,  may  be 
granted  under  paragraph  (d)(l)(iii)(B)(l) 
of  this  section  provided  the  standing 
trustee  makes  a  similar  written  showing 
within  90  days  prior  to  the  expiration  of 
a  present  waiver  and  the  United  States 
Trustee  determines  that  the 
circumstances  for  waiver  are  met. 

(3)  No  waivers  will  be  granted  for  a 
relative  of  the  United  States  Trustee  or 
of  an  Assistant  United  States  Trustee. 

(2)  Related  Party  Transactions,  (i)  A 
standing  trustee  shall  not  direct  debtors 
or  creditors  of  a  bankruptcy  case 
administered  by  the  standing  trustee  to 
an  individual  or  entity  that  provides 
products  or  services,  such  as  insurance 
or  financial  counseling,  if  a  standing 
trustee  is  a  relative  of  that  individual  or 
if  the  standing  trustee  or  relative  has  a 
financial  or  ownership  interest  in  the 
entity. 
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(ii)  A  standing  trustee  shall  not,  on 
behalf  of  the  trust,  contract  or  allocate 
expenses  with  himself  or  herself,  with  a 
relative,  or  with  any  entity  in  which  the 
standing  trustee  or  a  relative  of  the 
standing  trustee  has  a  financial  or 
ownership  interest  if  the  costs  are  to  be 
paid  as  an  expense  out  of  the  fiduciary 
expense  fund. 

(iii)  (A)  The  United  States  Trustee 
may  grant  a  waiver  from  compliance 
with  paragraph  (d)(2)(ii)  of  this  section 
for  up,  to  three  years  following  the 
appointment  of  a  standing  trustee  if  the 
newly-appointed  standing  trustee  can 
demonstrate  in  writing  that  a  waiver  is 
necessary  and  the  cost  is  at  or  below 
market. 

(B)  The  United  States  Trustee  may 
grant  a  provisional  waiver  from 
compliance  with  the  allocation 
prohibition  contained  in  paragraph 
(d)(2)(ii)  of  this  section  if  one  of  the 
following  conditions  is  present: 

(1)  A  standing  trustee  has  insufficient 
receipts  to  earn  maximum  annual 
compensation  as  determined  by  the 
Director  during  any  one  of  the  last  three 
fiscal  years  and  provides  the  United 


States  Trustee  with  an  appraisal  or  other 
written  evidence  that  the  allocation  is 
necessary  and  the  allocated  cost  is  at  or 
below  market  rate  for  that  good  or 
service,  or 

(2)  A  Chapter  13  standing  trustee  also 
serves  as  a  trustee  in  Chapter  12  cases 
and  provides  the  United  States  Trustee 
with  an  appraisal  or  other  written 
evidence  that  the  allocation  is  necessary 
and  the  allocated  cost  is  at  or  below 
market  rate  for  that  good  or  service. 

(C)  Except  as  otherwise  provided  in 
this  paragraph,  a  standing  trustee  may 
seek  a  reasonable  extension  of  time  from 
the  United  States  Trustee  to  comply 
with  paragraph  (d)(2)(ii)  of  this  section. 
To  obtain  an  extension,  a  standing 
trustee  must  demonstrate  by  an 
appraisal  or  other  written  evidence, 
satisfactory  to  the  United  States  Trustee, 
that  the  expense  is  necessary  and  at  or 
below  market  rate.  In  no  event  shall  an 
extension  be  granted  for  the  use  and 
occupation  of  real  estate  beyond 
October  1,  2005.  For  personal  property 
and  personal  service  contracts,  no 
extension  shall  be  granted  beyond 
October  1, 1998. 


(3)  Employment  of  Other  Standing 
Trustees.  A  standing  trustee  shall  not 
employ  or  contract  with  another 
standing  trustee  to  provide  personal 
services  for  compensation  payable  from 
the  fiduciary  expense  fund.  This  section 
does  not  prohibit  the  standing  trustee 
from  reimbursing  the  actual,  necessary 
expenses  incurred  by  another  standing 
trustee  who  provides  necessary 
assistance  to  the  standing  trustee 
provided  that  the  reimbursement  has 
been  pre-approved  by  the  United  States 
Trustee. 

(e)  Paragraph  (d)  of  this  section  is 
effective  July  2, 1997.  As  to  those 
standing  trustees  who  are  appointed  as 
of  July  2, 1997,  paragraph  (d)  will  be 
applicable  on  the  first  day  of  their  next 
fiscal  year  (i.e.,  October  1, 1997  for 
chapter  13  trustees  and  January  1, 1998 
for  chapter  12  trustees). 

Dated:  May  22, 1997. 

Joseph  Patchan, 

Director. 

IFR  Doc.  97-13970  Filed  5-30-97;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  4, 7, 8, 15, 16, 17,  22, 27, 

28,  31,  32,  35,  42,  43,  44,  45, 49,  51,  52, 
and  53  [FAR  Case  95-013] 

RIN  9000-AH60 

Federal  Acquisition  Regulation; 
Government  Property 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Proposed  rule  with  request  for 
comments. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
proposing  to  amend  the  Federal 
Acquisition  Regulation  (FAR)  to 
simplify  procedures  and  eliminate 
requirements  related  to  the  management 
and  disposition  of  Government  property 
in  the  possession  of  contractors.  This 
regulatory  action  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866, 
dated  September  30, 1993.  This  is  not  a 
major  rule  under  5  U.S.C.  804. 

DATES:  Comments  on  the  proposed  rule 
should  be  submitted  in  writing  to  the 
FAR  Secretariat  at  the  address  shown 
below  on  or  before  August  1, 1997  to  be 
considered  in  the  formulation  of  the 
final  rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (MVR),  1800  F  Street,  NW,  _ 
Room  4035,  Washington,  DC  20405. 

E-mail  comments  submitted  over 
Internet  should  be  addressed  to: 
farcase.95-013@gsa.gov.  Please  cite  FAR 
case  95-013  in  all  correspondence 
related  to  this  case. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Angelena  Moy  (703)  695-1097/1098 
(E-Mail:  moyac@acq.osd.mil),  or  Ms. 
Linda  Klein  at  (202)  501-3775  for 
information  about  content  or 
clarification.  For  information  pertaining 
to  status  or  publication  schedules, 
contact  the  FAR  Secretariat,  Room  4035, 
GS  Building,  Washington,  DC  20405  on 
(202)  501-4755.  Please  cite  FAR  case 
95-013. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  September  16, 1994,  the  Director, 
Defense  Procurement,  published  in  the 


Federal  Register  a  notice  of  public, 
hearings  and  advance  notice  of 
rulemaking  announcing  an  initiative  to 
rewrite  the  Government  property  rules 
in  Part  45  of  the  Federal  Acquisition 
Regulation  (FAR)  and  requesting  public 
comments  or  suggestions. 

Approximately  500  comments  covering 
a  broad  range  of  property  related  topics 
were  received  from  22  entities.  The 
Director,  Defense  Procurement, 
convened  an  interagency  team  to  assess 
the  comments  and  suggestions, 
recommend  process  improvements, 
identify  overly  burdensome  Government 
requirements,  and  simplify  the 
Government  property  rules.  The  team 
included  representatives  from  the 
Departments  of  Defense,  Energy,  and 
Transportation,  the  Environmental 
Protection  Agency,  the  National 
Institutes  of  Health,  and  the  National 
Aeronautics  and  Space  Administration. 
Additional  public  participation  in  the 
rulemaking  process  was  obtained 
through  a  series  of  public  meetings 
conducted  between  November  1994  and 
October  1996.  Each  meeting  was 
publicized  in  the  Federal  Register  and 
public  suggestions  or  comments  were 
invited.  The  team’s  work  products  also 
were  posted  on  the  Internet 
(www.acq.osd.mil/dp/mpi)  to  provide 
additional  opportunities  for 
Government  and  public  sector 
participation. 

This  proposed  rule  replaces  FAR  Part 
45  and  FAR  52.245  and  makes 
conforming  changes  to  FAR  Parts  4,  7, 

8, 15,  16, 17,  22,  27,  28,  31,  32,  35,  42, 

43,  44,  49,  51,  52,  and  53.  The 
significant  changes  to  the  existing  rule 
are — 

1.  Contractor  requirements. 

Contractor  requirements  have  been 
simplified,  removed  from  FAR  Part  45, 
and  consolidated  in  the  appropriate 
contract  clauses  at  FAR  52.245. 

2.  Definitions.  Definitions  are 
consolidated  in  FAR  52.245-3, 
Government  Property  Control  (three 
unique  definitions  are  used  in  FAR 
52.245-5,  Rental  Charges  for 
Commercial  Use),  and  the  number  of 
definitions  is  reduced. 

The  following  definitions  are  not  used 
in  the  proposed  contract  clauses  and  are 
deleted: 

Accessory  item 
Auxiliary  item 
Common  item 

Contractor  acquired  property 
Contractor  inventory 
Custodial  records 

Discrepancies  incident  to  shipment 

Facilities 

Facility  contract 

Government  production  and  research 

property 


Individual  item  record 
Line  item 

Nonseverable  and  Utility  distribution 
system 

Plant  clearance 
Plant  clearance  period 
Plant  equipment 
Public  body 
Reportable  property 
Reporting  Activity 
Salvage 

Screening  completion  date 

Serviceable  or  usable  property 

Stock  record 

Summary  record 

Surplus  property 

Surplus  Release  Date  (SRD) 

The  terms  “Equipment,”  “Low  value 
property,”  “Preventive  maintenance,” 
and  “Sensitive  property”  are  used  in  the 
proposed  clauses  and  consequently 
defined.  Although  not  used  in  a  contract 
clause,  a  definition  of  “Unique  Federal 
property”  is  added  to  clarify  an  entry  on 
proposed  SF  1422,  “U.S.  Government 
Property  in  the  Custody  of  Contractors.” 
Other  definitions  have  been  modified  to 
improve  clarity  and  achieve 
consistency.  The  definition  of 
“termination  inventory”  is  modified 
and  moved  to  FAR  Part  49. 

3.  Contract  clauses.  The  number  of 
property  clauses  is  reduced  from  19  to 
7.  Most  “facilities”  clauses  are 
eliminated.  Facilities  contracts  are 
contracts  for  services  (see  FAR  37.101) 
and  unique  FAR  coverage  is,  generally, 
unnecessary.  FAR  Subpart  45.4  of  the 
proposed  rule  addresses  the  limited 
circumstances  under  which  property 
management  contracts  might  be 
appropriate.  The  corresponding  contract 
clause  is  FAR  52.245-6. 

4.  Process  based  property  control 
system.  The  proposed  rule  moves 
toward  a  process-based,  rather  than  a 
requirements-driven,  system. 

5.  Tracking,  reporting,  and 
inventorying  low  value  property. 
'fracking,  reporting,  and  inventorying 
property  whose  acquisition  cost  is 
$1,500  or  less  is  not  required  until 
contract  completion  or  termination. 
Contractors  may  report  the  loss,  theft,  or 
destruction  of,  or  damage  to,  such 
property  if  the  property  is  necessary  for 
continued  contract  performance. 
Industry  representatives  estimated  that 
80  percent  of  all  property  items  have 
acquisition  costs  less  than  $1,500. 
Although  some  industry  representatives 
expressed  a  preference  for  a  higher 
threshold,  the  Government  does  not 
have  and  was  not  presented  with  any 
data  to  support  an  increased  threshold. 
The  collection  of  stratified  data  to 
permit  a  reasonable  reassessment  of  the 
proposed  threshold  is  one  function  of 
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the  property  report  discussed  in 
paragraph  7. 

6.  Recordkeeping.  The  number  of 
records  contractors  must  maintain  is 
reduced  from  19  to  7,  and  the  content 
of  each  record  has  been  simplified  and 
revised  to  reflect  commercial  practice 
more  closely. 

7.  Reports.  The  proposed  rule 
includes  a  standard  form  for  reporting 
property  in  a  contractor’s  custody.  An 
agency  may  require  the  use  of 
equivalent  forms  when,  in  the  agency’s 
opinion,  the  standard  form  does  not 
obtain  information  of  a  type  or  in  a 
format  necessary  for  the  agency’s 
financial  or  property  management 
obligations. 

8.  Special  test  equipment  pre- 
acquisition  screening.  The  requirement 
currently  in  FAR  52.245-18(b)  to  obtain 
the  contracting  officer’s  approval  prior 
to  fabricating  or  acquiring  special  test 
equipment  is  eliminated. 

9.  Title.  The  clauses  at  FAR  52.216- 
7,  52.232-16,  and  52.232-32  have  been 
modified  to  clarify  that  the  Government 
obtains  title  to  items  acquired  or 
fabricated  by  contractors  only  when  the 
items’  costs  are  allocable  as  direct  costs 
to  Government  contracts. 

10.  Right  to  title.  The  proposed  rule . 
contains  a  “Special  Tooling  and  Special 
Test  Equipment — Right  to  Title”  clause 
that  provides  the  Government  the  right, 
under  fixed-price  contracts,  to  take  title 
to  special  tooling  or  special  test 
equipment  items  that  are  not  contract 
deliverables  if  the  costs  of  the  tooling  or 
test  equipment  have  been  allocated  as 
direct  costs  to  a  contract.  The  clause 
requires  the  Government  to  exercise  that 
right  within  specified  time  periods  and 
permits  equitable  price  adjustments  if  a 
contractor  is  required  to  store  property 
subsequent  to  the  Governments 
assumption  of  title.  Most  of  the 
recordkeeping  requirements  in  the 
current  “Special  tooling”  clause,  FAR 
52.245-17,  are  eliminated. 

11.  Inventory  schedules/ Scrap  lists. 
The  five  inventory  schedules  currently 
identified  in  FAR  45.606-5  are  replaced 
by  one  inventory  disposal  schedule.  The 
requirement  to  screen  scrap  for  re¬ 
utilization  outside  the  contracting 
agency  is  eliminated.  Contractors  that 
have  Government  approved  scrap 
procedures  may  report  scrap  on  scrap 
lists  in  lieu  of  inventory  disposal 
schedules  and  dispose  of  the  scrap 
without  Government  approval  if  the 
Government  fails  to  provide  disposition 
instructions  within  69  days  following 
receipt  of  an  acceptable  scrap  list. 
Contractors  similarly  may  dispose  of 
scrap  reported  on  an  inventory  disposal 
schedule  if  the  Government  fails  to 
provide  disposition  instructions  within 


.  120  days  following  receipt  of  an 
acceptable  inventory  disposal  schedule. 

12.  Screening  for  disposal.  The 
screening  process  has  been  simplified 
and  screening  times  shortened.  The 
'screening  of  scrap  is  not  required.  The 
screening  period  for  standard  items  is 
reduced  from  90  to  56  days,  the  limited 
screening  category  is  eliminated, 
screening  of  special  tooling  is  reduced 
from  60  to  25  days,  the  screening  of 
special  test  equipment  that  contains 
general  purpose  components  is  reduced 
from  90  to  56  days,  and  the  screening 
period  for  special  test  equipment  that 
does  not  contain  general  purpose 
components  is  reduced  from  60  to  25 
days. 

13.  Rental  charges.  ‘Rental  Charges 
for  Commercial  Use”  clause,  FAR 
52.245-5,  replaces  the  “Use  and 
Charges”  clause  at  FAR  52.245-9.  The 
new  clause  replicates  commercial 
practice  by  permitting  rental  charges  to 
be  based  upon  appraisals,  charges  rent 
only  for  the  time  property  is  actually 
used  for  commercial  purposes,  and 
permits  negotiation  of  alternate  means 
for  determining  a  reasonable  rental 
charge.  These  changes  should  reduce 
contractor  rental  costs  and  facilitate  the 
use  of  Government  property  for 
commercial  purposes. 

B.  Regulatory  Flexibility  Act 

An  Initial  Regulatory  Flexibility 
Analysis  (IRFA)  has  been  prepared  and 
demonstrates  that  the  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq.  The 
IFRA  is  summarized  as  follows: 

Government  contractors  have  identified  the 
management  and  disposal  of  Government 
property  in  their  possession  as  a  significant 
cost  driver.  Title  II  of  the  Federal  Property 
and  Administrative  Services  Act  of  1949, 
Public  Law  152,  as  amended  requires,  in  part, 
executive  agencies  to  account  for 
Government  property,  determine  when  such 
property  is  excess,  and  to  dispose  of  excess 
Government  property  promptly.  Generally, 
for  Government  property  in  the  possession  of 
contractors,  the  Government  relies  on  the 
contractors’  property  management  systems  to 
keep  the  records  and  generate  the  reports 
needed  to  assure  the  Government’s 
compliance  with  statutory  requirements.  It  is 
estimated  that  approximately  4,450  small 
businesses  have  Government  property  in 
their  possession.  This  proposed  rule 
substantially  decreases  the  impact  of  the 
current  FAR  provisions  by  simplifying 
recordkeeping  requirements,  reducing  the 
number  of  records  to  be  maintained,  reducing 
the  number  of  reports  to  be  submitted, 
eliminating  inventory  and  tracking 
requirements  for  Government  property  that 
has  an  acquisition  cost  of  $1,500  or  less,  and 
replacing  five  inventory  schedules  with  one 


inventory  disposal  schedule.  The  small 
business  impact  is  estimated  to  be 
$14,036,842  or  $3,154  per  small  business 
Government  contractor.  That  amount  is  not 
considered  significant  because  the  rule 
applies  only  to  those  small  businesses  who 
request  Government  property  to  perform  a 
contract  or  create  Government  property 
during  contract  performance  and  contract 
prices  compensate  such  contractors  for  their 
Government  property  management  activities. 
The  records  and  reports  required  by  the 
proposed  rule  have  been  reduced  to  the 
minimum  necessary  to  assure  compliance 
with  the  Government’s  statutory 
accountability  and  disposal  requirements. 

The  IRFA  has  been  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration.  A  copy  of  the 
IRFA  may  be  obtained  from  the  FAR 
Secretariat.  Comments  are  invited  from 
small  businesses  and  other  interested 
parties.  Comments  from  small  entities 
concerning  the  affected  FAR  parts  also 
will  be  considered  in  accordance  with 
Section  610  of  the  Act.  Such  comments 
must  be  submitted  separately  and  cite 
FAR  Case  95-013  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13)  applies  because  the 
proposed  rule  imposes  reporting  or 
information  collection  requirements,  or 
collections  of  information  from  offerors, 
contractors  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  (OMB) 
under  44  U.S.C.  3501,  et  seq.  A  request 
for  review  of  the  information  collection 
requirements  has  been  submitted  to  the 
Office  of  Management  and  Budget  under 
Section  3507(d)  of  the  Act. 

Review  of  the  information  collection 
requirements  has  been  requested  as  a 
new  clearance,  “FAR  Part  45, 
Government  Property,”  which  will 
replace  the  present  FAR  requirements 
currently  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
OMBXjontrol  Number  9000-0075. 

Tnftnformation  collection  includes 
the  requirements  relating  to  FAR  Part  45 
and  52.245. 

a.  FAR  52.245-3(0  and  Alternate  I, 
paragraph  (0  to  that  clause,  require 
contractors  to  maintain  records  of 
Government  property. 

b.  FAR  52.245-3(h)  requires 
contractors  to  conduct  property 
inventories.  The  frequency  and  method 
used  are  negotiable. 

c.  FAR  52.245-1(0(4)  and  Alternate  I, 
paragraph  (0(7),  FAR  52.245-4(0(7),  and 
FAR  52.245-6(0(6)  require  contractors 
to  notify  the  Government  promptly 
following  the  loss,  theft,  or  destruction 
of,  or  damage  to.  Government  property. 

d.  FAR  52.245-1(0(5)  and  Alternate  I. 
paragraph  (0(8),  FAR  52.245-4(0(8),  and 
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FAR  52.245-6(i)(7)  require  contractors 
to  notify  the  Government  upon  contract 
completion  of  low  value  property 
(<$1,500  per  item)  that  has  been  lost, 
stolen,  damaged,  or  destroyed. 

e.  FAR  52.245—l(j)(3)  and  (j)(4),  FAR 

52.245- 4(h)(l)(iii)  and  (h)(4),  and  FAR 

52.245—  6(j)  and  (j)(4)  require  contractors 
to  report  excess  property  on  inventory 
disposal  schedules. 

f.  FAR  52.245-2(c)  requires 
contractors  that  have  fixed-price 
contracts  to  identify  and  report  excess 
special  tooling  and  special  test 
equipment  to  which  the  Government 
has  a  contractual  right  to  take  title. 

g.  FAR  52.245— 3(g)(1)  requires 
contractors  to  submit  an  annual  report, 
by  contract,  of  Government  property  in 
their  possession. 

h.  FAR  52.245-3(g)(2)  and  Alternate  I, 
paragraph  (g)(1),  require  contractors  to 
report  the  receipt  of  Government 
property  intended  for  other  persons. 

Tne  information  will  be  used  to 
control  and  account  for  Government- 
owned  property  in  the  possession  of 
contractors. 

Annual  Reporting  Burden:  Public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  .377 
hours  per  response,  including  the  time 
for  reviewing  instruction,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

The  annual  reporting  burden  is 
estimated  as  follows:  Respondents: 
6,850;  Responses  per  respondent:  1,217; 
Total  annual  responses:  8,339,472; 
Preparation  hours  per  responses:  .377; 
and  Total  response  burden  hours: 
3,146,848. 

D.  Request  for  Comments  Regarding 
Paperwork  Burden 

Members  of  the  public  are  invited  to 
comment  on  the  recordkeeping  and 
information  collection  requirement  and 
estimates  set  forth  above.  Please  s*d 
comments  to:  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attention:  Mr. 
Peter  N.  Weiss,  FAR  Desk  Officer,  New 
Executive  Office  Building,  Room  10102, 
725  17th  Street,  NW,  Washington,  DC 
20503. 

Also  send  a  copy  of  any  comments  to 
the  FAR  Secretariat  at  the  address 
shown  under  ADDDRESSES.  Please  cite 
FAR  Case  95-013 — Government 
Property,  in  all  correspondence  related 
to  this  estimate. 

List  of  Subjects  in  48  CFR  Parts  4,  7,  8, 
15, 16, 17,  22,  27,  28,  31,  32,  35,*2,  43, 
44,  45,  49,  51,  52,  and  53 

Government  procurement. 


Dated:  May  27, 1997. 

Edward  C.  Loeb, 

Director,  Federal  Acquisition  Policy  Division. 

Therefore,  it  is  proposed  that  48  CFR 
Parts  4,  7,  8, 15, 16, 17,  22,  27,  28,  31, 

32,  35,  42,  43,  44,  45,  49,  51,  52,  and  53 
be  amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  4,  7,  8, 15, 16, 17,  22,  27,  28,  31, 

32,  35,  42,  43,  44,  49,  51,  52,  and  53 
continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  4— ADMINISTRATIVE  MATTERS 

4.804-4  [Amended] 

2.  Section  4.804-4  is  amended  in  the 
introductory  text  of  paragraph  (b)  by 
removing  the  word  “Facilities”  and 
inserting  “Property  management”  in  its 
place. 

PART  7— ACQUISITION  PLANNING 

3.  Section  7.105(b)(14)  is  revised  to 
read  as  follows: 

7.1 05  Contents  of  written  acquisition 
plans. 

***** 

(b)  *  *  * 

(14)  Government  furnished  property. 
Identify  any  property  to  be  furnished  to 
contractors  and  discuss  any  associated 
considerations,  such  as  the  property’s 
availability  and  compliance  with  the 
requirements  of  45.201. 
***** 

7.501  [Amended] 

4.  Section  7.501  is  amended  in  the 
second  sentence  of  paragraph  (b)  by 
removing  “facilities  operations  and 
maintenance”  and  inserting  “property 
management”  in  its  place. 

PART  8— REQUIRED  SOURCES  OF 
SUPPLIES  AND  SERVICES 

5.  Section  8.101  is  revised  to  read  as 
follows: 

8.101  Definition. 

Excess  personal  property  means  any 
personal  property  (see  52.245-3)  under 
the  control  of  a  Federal  agency  that  the 
agency  head  or  a  designee  determines  is 
not  required  for  its  needs  or  for  the 
discharge  of  its  responsibilities. 

PART  15-CONTRACTING  BY 
NEGOTIATION 

6.  Section  15.608  is  amended  by 
adding  paragraph  (a)(4)  to  read  as 
follows: 

15.608  Proposed  evaluation. 

(a)  *  *  * 


(4)  Government  property  adjustment. 
Offerors  who  will  use  Government 
property  to  perform  a  contract  have  a 
price  advantage  relative  to  competitors 
who  will  use  their  own  property  or  will 
acquire  or  fabricate  property  to  perform 
that  contract.  When  evaluating  offers, 
that  advantage  must  be  eliminated  to  the 
extent  practicable. 

(i)  Adjust  offers  by  applying  a  rental 
equivalent  evaluation  factor.  The  factor 
should  be  appropriate  for  the  type  and 
amount  of  property  to  be  furnished  to 
the  contractor.  To  the  extent  practicable, 
use  the  rental  guidelines  in  52.245-5, 
“Rental  Charges  for  Commercial  Use” 
clause  when  determining  the  evaluation 
factor. 

(ii)  It  is  not  necessary  to  calculate  a 
Government  property  adjustment 
when — 

(A)  The  solicitation  requires  the 
offerors  to  use  specific  Government 
furnished  property  items  during 
contract  performance; 

(B)  It  is  apparent  that  the  difference 
between  the  offer(s)  most  advantageous 
to  the  Government  and  the  competing 
offer(s)  is  (are)  so  great  that  a  rental 
adjustment  will  not  affect  source 
selection;  or 

(C)  The  Government  property  is 
offered  on  an  “as  is”  basis  and  the 
contract  stipulates  that  the  contractor’s 
costs  to  transport  the  property  and  make 
it  suitable  for  the  contractor’s  intended 
use  do  not  increase  the  contract  price  or 
fee. 

***** 

PART  16— TYPES  OF  CONTRACTS 
16.307  [Amended] 

7.  Section  16.307  is  amended — 

By  adding  a  Note  at  the  end  of  the 
section  to  read  “Note  to  section  16.307: 
This  section  does  not  apply  to  property 
management  contracts  (see  45.401-3).”; 

In  the  first  sentence  of  paragraph 
(a)(1)  by  removing  the  parenthetical 
“(other  than  a  facilities  contract)”; 

In  paragraph  (b)  by  removing  the 
parenthetical  “(other  than  a  facilities 
contract  or  a  construction  contract)”; 

In  paragraph  (d)  by  removing  the 
parenthetical  “(other  than  a  facilities 
contract)”; 

In  paragraph  (e)(1)  by  removing  “or  a 
facilities  contract”. 

In  paragraph  (f)(1)  by  removing  the 
parenthetical  “(other  than  a  facilities 
contract)”; 

By  removing  paragraph  (g)  and 
redesignating  paragraph  (i)  as  (g)  and 
amending  it  by  removing  the  last 
sentence;  and 

By  removing  paragraph  (h). 
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PART  17— SPECIAL  CONTRACTING 
METHODS 

8.  Section  17.603  is  amended  by 
revising  paragraph  (a)(5)  to  read  as 
follows: 

17.603  Limitations. 

(a)  *  *  * 

(5)  Functions  that  can  more  properly 
be  accomplished  in  accordance  with 
subpart  45.2,  Furnishing  Government 
Property. 

***** 

PART  22— APPLICATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITIONS 

9.  Section  22.407  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

22.407  Contract  clauses. 
***** 

(d)  The  contracting  officer  shall  insert 
the  clause  at  52.222-17,  Labor 
Standards  for  Construction  Work — 
Facilities  Contracts,  in  solicitations  and 
contracts  for  property  management 
contracts  (see  subpart  45.4)  that  may 
require  covered  construction  work  (see 
22.402(b))  to  be  performed  in  the  United 
States. 

PART  27— PATENTS,  DATA,  AND 
COPYRIGHTS 

27.409  [Amended] 

10.  Section  27.409  is  amended  in  the 
first  sentence  of  paragraph  (e)  by 
removing  the  word  “facilities”  and 
inserting  “property”  in  its  place. 

PART  28— BONDS  AND  INSURANCE 

11.  Section  28.303  is  revised  to  read 
as  follows: 

28.303  Insurance  against  loss  of  or 
damage  to  Government  property. 

When  the  Government  requires  or 
approves  insurance  to  cover  loss,  theft, 
or  destruction  of  or  damage  to 
Government  property  (see  45.104,  Risk 
of  loss),  it  may  be  provided  by  specific  . 
insurance  policies  or  by  inclusion  of  the 
risks  in  the  contractor’s  existing 
policies.  The  policies  shall  disclose  the 
Government’s  interest  in  the  property. 

PART  31-CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

31.106  [Removed  and  Reserved] 

12.  Section  31.106  is  removed  and 
reserved. 

31.205-40  [Amended] 

13.  Section  31.205—40  is  amended  in 
paragraph  (a)  by  removing  the  citation 


“45.101”  and  inserting  “52.245-3”  in  its 
place. 

PART  32— CONTRACT  FINANCING 
32.403  [Amended] 

14.  Section  32.403  is  amended  by 
removing  and  reserving  paragraph  (c). 

32.407  [Amended] 

15.  Section  32.407  is  amended  by 
removing  and  reserving  paragraph  (c). 

32.503-15  [Removed  and  Reserved] 

16.  Section  32.503-15  is  removed  and 
reserved. 

17.  Section  32.705-2  is  amended  by 
revising  paragraph  (a);  removing 
paragraph  (b);  and  redesignating 
paragraph  (c)  as  (b).  The  revised  text 
reads  as  follows: 

32.705-2  Clauses  for  limitation  of  cost  or 
funds. 

(a)  The  contracting  officer  shall  insert 
the  clause  at  52.232-20,  Limitation  of 
Cost,  in  solicitations  and  contracts 
(except  property  management  contracts) 
if  a  fully  funded  cost-reimbursement 
contract  is  contemplated  whether  or  not 
the  contract  provides  for  payment  of  a 
fee. 

***** 

PART  35— RESEARCH  AND 
DEVELOPMENT  CONTRACTING 

18.  Section  35.014  is  revised  to  read 
as  follows: 

35.014  Tide  to  tangible  personal  property. 

Use  the  clause  at  52.245—4  with  its 
Alternate  I  when  contracting  for  basic  or 
applied  scientific  research  on  a  cost- 
reimbursement  basis  and  it  is  in  the 
Government’s  interest  to  provide 
nonprofit  organizations  whose  primary 
purpose  is  the  conduct  of  scientific 
research  or  nonprofit  institutions  of 
higher  education  title  to  equipment  or 
other  tangible  personal  property 
purchased  for  contract  performance  that 
has  an  acquisition  cost  of  less  than 
$5,000  per  property  item. 

PART  42— CONTRACT 
ADMINISTRATION 

19.  Section  42.302  is  amended  by 
revising  paragraphs  (a)(27),  (a)(28),  and 
(a)(30)  to  read  as  follows: 

42.302  Contract  administration  functions, 
(a)  *  *  * 

(27)  Determine  reasonable  rentals  for 
noninterference  use  of  Government 
property  for  commercial  purposes  (see 

52.245- 1,  52.245-4,  52.245-5,  and 

52.245- 6). 


(28)  Perform  necessary  screening, 
redistribution,  and  disposal  of 
Government  property. 
***** 

(30)  For  property  management 
contracts — 

(i)  Evaluate  contractor  requests  for 
repair,  or  replacement  of  or  changes  to 
existing  property  and  provide 
appropriate  recommendations  to  the 
contracting  officer;  and 

(ii)  Ensure  payment  by  the  contractor 
of  any  rental  due. 

***** 

PART  43— CONTRACT 
MODIFICATIONS 

43.205  [Amended] 

20.  Section  43.205  is  amended  by 
removing  paragraph  (b)(5)  and 
redesignating  paragraph  (b)(6)  as  (b)(5). 

PART  44— SUBCONTRACTING 
POLICIES  AND  PROCEDURES 

44.101  [Amended] 

21.  Section  <4.101  is  amended  by 
removing  the  definition  “Facilities”. 

22.  Section  44.201-2  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

44.201- 2  Cost-reimbursement  and  letter 
prime  contracts. 

(a)  Consent  is  required  under  cost- 
reimbursement  and  letter  prime 
contracts  for  subcontracts  that  have 
experimental,  developmental,  or 
research  work  as  one  of  their  purposes. 
***** 

23.  Section  44.202-2  is  amended  by 
revising  paragraphs  (a)(2)  and  (a)(10)  to 
read  as  follows: 

44.202- 2  Considerations. 

(a)  *  *  * 

(2)  Is  the  subcontract  for  property  that 
is  available  from  Government  sources 
(see  45.201)? 

***** 

(10)  Has  adequate  consideration  been 
obtained  for  any  proposed  subcontract 
that  will  involve  the  use  of  Government 
furnished  property? 
***** 

24.  Part  45  is  revised  to  read  as 
follows: 

PART  45— GOVERNMENT  PROPERTY 

Subpart  45.0 — Scope  and  Definitions 

Sec. 

45.000  Scope  of  part. 

45.001  Definitions. 

Subpart  45.1— General 

45.101  Policy. 

45.102  Contract  clauses. 

45.103  Contractor  acquired  or  fabricated 
property. 
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45.104  Risk  of  loss. 

45.105  Right  to  title,  special  tooling  and 
special  test  equipment. 

Subpart  45.2 — Furnishing  Government 
Property 

45.201  Furnishing  property  for  performance 
of  a  Government  contract. 

45.201- 1  Criteria. 

45.201- 2  Additional  restrictions. 

45.201- 3  Documentation  requirements. 

45.201- 4  Competitive  advantage. 

45.201- 5  Solicitation  requirements. 

45.201- 6  Postaward  requests  for 
Government  property. 

45 . 201- 7  Repair  or  replacement  of 
Government  property. 

45.202  Property  furnished  for  commercial 
purposes. 

Subpart  45.3— Government  Property 
Management 

45.301  Property  control  systems. 

45.301- 1  Preaward  considerations. 

45.301- 2  Reviews  and  approvals. 

45.302  Government  property  records. 

45.303  Property  accountability. 

45.303- 1  Accountability. 

45.303- 2  Transferring  accountability. 

45.304  Property  Disposal. 

45.304- 1  Government  furnished  property  to 
be  returned  to  the  contracting  activity. 

45.304- 2  Disposal  priorities. 

45.304- 3  Inventory  disposal  schedules. 

45.304- 4  Scrap  lists. 

45.304- 5  Screening. 

45.304- 6  Standard  screening. 

45.304- 7  Special  screening  requirements. 

45.304- 8  Waiver  of  screening  requirements. 

45.304- 9  Interagency  property  transfer 
costs. 

45.304- 10  Sale  of  surplus  government 
property. 

45.304- 11  Proceeds  from  sales. 

45.304- 12  U.S.  Government  property  in 
foreign  countries. 

45.304- 13  Destruction  or  abandonment. 

Subpart  45.4 — Property  Management 
Contracts 

45.401  Contracting  for  property 
management. 

45.401- 1  General. 

45.401- 2  Contracts  to  preserve  or  maintain 
an  essential  industrial  capability. 

45.401- 3  Consolidating  property 
management. 

Authority:  40  U.S.C  486(c);  10  U.S.C 
chapter  137;  and  42  U.S.C.  2473(c). 

Subpart  45.0 — Scope  and  Definitions 

45.000  Scope  of  part 

This  part  prescribes  policies  for 
authorizing  contractors  to  acquire 
property  for  the  Government,  furnishing 
Government  property  to  contractors, 
contractors’  use  and  management  of 
Government  property,  and,  except  for 
real  property,  the  disposal  of 
Government  property.  It  does  not  apply 
to¬ 
la)  Property  leased  under  the 
provisions  of  10  U.S.C.  2667,  “Leases: 
nonexcess  property”;  or 


(b)  Property  to  which  the  Government 
has  obtained  title,  a  lien,  or  other 
security  interest  solely  as  a  result  of 
financing  arrangements  under  fixed- 
price  contracts. 

45.001  Definitions. 

As  used  in  this  Part — 

Contractor’s  managerial  personnel 
means  the  contractor’s  directors, 
officers,  and  any  of  the  contractor’s 
managers,  superintendents,  or 
equivalent  representatives  who  have 
supervision  or  direction  of  all  or 
substantially  all  of  the  contractor’s — 

(1)  Business;  or 

(2)  Operations  at  a  site  connected 
with  performance  of  this  contract. 

Equipment  means  items  whose  use  is 
not  limited  to,  or  with  only  minor 
modification  would  not  be  limited  to, 
the  development,  production,  or 
maintenance  of  a  particular  item  or  the 
performance  of  a  particular  service.  The 
term  includes,  but  is  not  limited  to, 
automated  data  processing  equipment, 
office  equipment,  construction 
equipment,  hand  tools,  machine  tools 
(other  than  special  tooling),  test 
equipment  (other  than  special  test 
equipment  or  components  thereof), 
furniture,  and  vehicles. 

Government  property  means  property 
the  Government  owns  or  leases. 

Government— furnished  property 
means  property  provided  by  the 
Government  to  a  contractor  for 
performance  of  a  contract. 

Low  value  property  means  equipment, 
special  tooling,  or  special  test 
equipment  that  has  an  acquisition  cost 
of  $1500  or  less  and  is  not  sensitive 
property. 

Material  means  property  to  be 
consumed  or  expended  to  perform  a 
service  or  produce  a  deliverable  end 
item  and  property  incorporated  into  or 
attached  to  an  end  item.  The  term 
includes  assemblies,  components,  parts, 
raw  and  processed  materials,  and 
supplies  that  may  be  consumed  in 
normal  use  in  performing  a  contract.  It 
does  not  include  equipment,  real 
property,  special  test  equipment,  special 
tooling,  or  unique  Federal  property. 

Nonprofit  organization  means  a 
business  entity  organized  and  operated 
exclusively  for  charitable,  scientific,  or 
educational  purposes,  the  net  earnings 
of  which  do  not  inure  to  the  benefit  of 
any  private  shareholder  or  individual, 

-  that  is  exempt  from  Federal  income 
taxation  under  section  501  of  the 
Internal  Revenue  Code  and  does  not 
conduct  a  substantial  portion  of  its 
activities  carrying  on  propaganda  or 
otherwise  attempting  to  influence 
legislation  or  participating  in  any 


political  campaign  on  behalf  of  any 
candidate  for  public  office. 

Personal  property  means  property  of 
any  kind  or  interest  in  it  except  real 
property,  battleships,  cruisers,  aircraft 
carriers,  destroyers,  submarines,  and 
records  of  the  Federal  Government. 

Plant  clearance  officer  means  a 
person  appointed  to  perform  plant 
clearance  functions. 

Precious  metals  means  silver,  gold, 
platinum,  palladium,  iridium,  osmium, 
rhodium,  and  ruthenium. 

Preventive  maintenance  means 
regularly  scheduled  maintenance 
performed  to  sustain  suitability  for 
intended  use  and  detect  and  correct 
minor  deficiencies  before  they  result  in 
serious  consequences. 

Property  means  real  and  personal 
property. 

Property  administrator  means  a 
person  appointed  to  perform 
Government  property  administration. 

Real  property  means  land  and  rights 
in  land,  ground  improvements,  utility 
distribution  systems,  and  buildings  and 
other  structures.  It  does  not  include 
foundations  and  other  work  necessary 
for  installing  special  tooling,  special  test 
equipment,  or  equipment. 

Rental  period  means  the  calendar 
period  during  which  Government 
property  is  made  available  for 
commercial  purposes. 

Rental  time  means  the  number  of 
hours,  to  the  nearest  whole  hour,  rented 
property  is  actually  used  for  commercial 
purposes.  It  includes  time  to  set  up  the 
property  for  such  purposes,  perform 
required  maintenance,  and  restore  the 
property  to  its  condition  prior  to  rental 
(less  normal  wear  and  tear). 

Scrap  means  personal  property  that 
has  no  value  except  its  basic  metallic, 
mineral,  or  organic  content. 

Sensitive  property  means  property 
potentially  dangerous  to  the  public 
safety  or  security  if  stolen,  lost,  or 
misplaced,  or  that  must  be  subject  to 
exceptional  physical  security, 
protection,  control,  and  accountability 
such  as  classified  property,  weapons, 
ammunition,  explosives,  controlled 
substances,  radioactive  materials, 
hazardous  materials  or  wastes,  or 
precious  metals. 

Special  test  equipment  means  a  test 
unit  or  units  designed,  fabricated,  or 
modified  to  accomplish  special  purpose 
testing,  groupings  of  such  items,  general 
purpose  items,  or  any  combination 
thereof,  that  are  interconnected  and 
interdependent  so  as  to  become  a  new 
functional  entity. 

Special  tooling  means  items,  such  as 
jigs,  dies,  fixtures,  molds,  patterns,  taps, 
gauges,  or  other  equipment  and 
manufacturing  aids,  which  are  of  such 
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a  specialized  nature  that  without 
substantial  modification  or  alteration 
their  use  is  limited  to  the  development, 
production,  repair,  or  maintenance  of 
particular  supplies  or  components 
thereof,  or  to  the  performance  of 
particular  services. 

Unique  Federal  property  means 
Government-owned  personal  property, 
or  components  thereof,  that  is  specially 
designed  to  perform  or  support  the 
mission  of  one  or  more  Federal  agencies 
and  is  not  available  to  the  public. 

Work  in  process  means  bench  stock 
materials,  complete  or  incomplete 
fabricated  parts,  subassemblies, 
assemblies,  and  similar  items  that  are 
created  during  production  of  deliverable 
end  items  or  are  required  to  construct 
special  tooling  or  special  test  equipment 
needed  to  produce  deliverable  end 
items. 

Subpart  45.1 — General 

45.101  Policy.  ^ 

(a)  Agencies  shall  not  direct,  require, 
or  specify  for  contract  performance  the 
use  of  specific  commercially  available 
items  or  software  that  will  become 
Government  property  under  a  contract 
unless  the  contract’s  stated  purpose  is 
the  acquisition  of  such  items. 

(b)  Agencies  shall  not  authorize 
contractors  to  acquire  for  the 
Government — 

(1)  Property  not  required  for 
performance  of  a  contract  or  subcontract 
thereunder; 

(2)  Real  property,  alterations  thereof, 
or  improvements  thereto,  unless  the 
contract’s  purpose  is  the  maintenance  of 
an  essential  industry  capability  or  the 
performance  of  alterations  or 
improvements  to  real  property  that  are 
necessary  to  maintain  an  essential 
industrial  capability; 

(3)  Commercially  available  items, 
equipment,  or  computer  software  unless 
the  contract’s  stated  purpose  is  the 
acquisition  of  such  items  (see  45.101(c) 
for  nonprofit  organizations). 

(c)  Under  contracts  for  basic  or 
applied  scientific  research,  contracting 
officers  may  authorize  nonprofit 
organizations  whose  primary  purpose  is 
the  conduct  of  scientific  research  or 
nonprofit  institutions  of  higher 
education  to  acquire  tangible  personal 
property  for  the  Government  including 
commercially  available  items  or 
equipment. 

(d)  Except  as  provided  in  subpart 
45.2,  agencies  shall  not  furnish 
Government  property  to  contractors. 

(e)  Under  fixed-price  or  labor-hour 
contracts,  agencies  shall  not  exercise  the 
Government’s  right  to  take  title  to 
special  tooling  or  special  test  equipment 


unless  the  tooling  or  test  equipment  will 
be  needed  for  follow-on  competitive 
procurements,  component  break-out,  or 
mobilization. 

45.102  Contract  clauses. 

(a)(1)  Use  the  clause  at  52.245-1, 
Government  Furnished  Property  (Fixed- 
Price  and  Labor-Hour  Contracts),  in 
solicitations  and  contracts  for  supplies, 
services,  or  research  and  development 
to  be  awarded  on  a  fixed-price 
competitive  basis  or  competitive  labor- 
hour  contracts.  Do  not  use  the  clause  in 
contracts  for  commercial  items  or  when 
Government  property  will  not  be 
furnished  for  contract  performance. 

(2)  Use  the  clause  with  its  Alternate 
I  when  the  contract  price  will  not  be 
based  upon  adequate  price  competition, 
the  price  is  set  by  law  or  regulation,  or, 
when  it  is  in  the  Government’s  interests 
to  do  so,  in  fixed-price  contracts  for 
services  to  be  performed  primarily  on 
real  property  owned  or  leased  by  the 
Government  (see  45.104(b)). 

(b)  Use  the  clause  at  52.245-2,  Special 
Tooling  and  Special  Test  Equipment — 
Right  to  Title  (Fixed-Price  Contracts),  in 
fixed-price  solicitations  and  contracts 
(other  than  sealed  bids)  for  supplies, 
services,  or  research  and  development 
where  the  effort  to  be  performed  will 
require  the  contractor  to  acquire  or 
fabricate  special  tooling  or  special  test 
equipment. 

(c)  Use  the  clause  at  52.245-3, 
Government  Property  Control,  in  all 
solicitations  and  contracts  that  include 
the  clause  at  52.245-1,  52.245—4,  or 

52.245- 6.  Use  the  clause  at  52.245-3 
with  its  Alternate  I  when  the 
Government  will  maintain  the 
Government’s  official  property  records 
(see  45.302(b)). 

(d)  Use  the  clause  at  52.245-4, 
Government  Property  (Cost- 
Reimbursement  and  Time  and  Material 
Contracts),  in  all  cost-reimbursement  or 
time-and-material  contracts.  Use  the 
clause  with  its  Alternate  I  in  contracts 
for  basic  or  applied  scientific  research  to 
be  conducted  by  nonprofit  organizations 
whose  primary  purpose  is  the  conduct 
of  scientific  research  or  nonprofit 
institutions  of  higher  education  (see 
35.014). 

(e)  Use  the  clause  at  52.245-5,  Rental 
Charges  for  Commercial  Use,  in  all 
solicitations  and  contracts  that  include 
the  clauses  at  52.245-1,  52.245—4,  or 

52.245- 6,  except  when  contracting 
under  the  Armament  Retooling  and 
Manufacturing  Support  Act  of  1992.  The 
clause  is  optional  for  such  contracts. 

(f)  The  clause  at  52.245-6, 
Government  Property — Property 
Management  Contracts,  may  be  used  in 
lieu  of  the  clauses  at  52.245-1  and 


52.245—4  when  a  contractor  will  be 
performing  multiple  Government 
contracts  at  a  single  location,  and  it  is 
in  the  Government’s  interests  to 
consolidate  under  one  contract  the 
management  of  and  accountability  for 
the  Government  property  at  that 
location.  , 

(g)  Use  the  clause  at  52.245-7, 

Liability  for  Government  Property — 
Demolition  Services  Contracts,  in 
addition  to  the  clauses  prescribed  at 
37.304  in  solicitations  and  contracts  for 
dismantling,  demolition,  or  removal  of 
improvements. 

(n)  A  Government  property  clause  is 
not  required  in  purchase  orders  for 
property  repair  when  the  total 
acquisition  cost  of  the  items  to  be 
repaired  is  less  than  $100,000  and  such 
items  are  the  only  Government  property 
furnished  under  the  purchase  order. 

(i)  When  contracting  for  services  to  be 
performed  entirely  on  property  owned 
or  leased  by  the  Government  and  the 
contracting  officer  determines  in  writing 
that  it  is  in  the  Government’s  interests 
to  have  a  contractor  record,  inventory, 
and  immediately  report  loss,  theft,  or 
destruction  of,  or  damage  to. 

Government  property  regardless  of  the 
property’s  value,  the  clauses  at  52.245- 
1,  52.245-1  with  its  Alternate  I,  52.245- 
3,  52.245—4,  and  52.245-6  may  be 
modified  to  delete  references  to  low 
value  property. 

45.103  Contractor  acquired  or  fabricated 
property. 

(a)  As  defined  in  52.245-3,  the  term 
“equipment”  describes  items  whose  use 
is  not  limited  to  the  development, 
production,  or  maintenance  of  a 
particular  item  or  the  performance  of  a 
particular  service.  A  contractor’s 
contention  that  such  equipment  was 
acquired  to  perform  a  specific  contract 
and  is  not  needed  for  any  other  purpose 
does  not  alter  the  fact  that  such  items 
are  general  purpose  items  that  might  not 
qualify  for  treatment  as  direct  costs 
under  the  contractor’s  cost  accounting 
practices  and  FAR  31.202. 

(b)  For  purposes  of  the  clause  at 
52.245-3,  Government  Property  Control, 
property  acquired  or  fabricated  by  a 
contractor  for  performance  of  a 
Government  contract  becomes 
Government  property  under  a  fixed- 
price  contract  or  labor-hour  contract 
when  the  Government  accepts 
deliverable  property  or,  as  provided  in 
the  clause  at  52.245-2,  Special  Tooling 
and  Special  Test  Equipment — Right  to 
Title  (Fixed-Price  Contracts),  takes  title 
to  property  not  scheduled  for  delivery. 
Under  cost-reimbursement  or  time-and- 
material  contracts,  property  acquired  or 
fabricated  by  a  contractor  for 
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performance  of  its  contract  becomes 
Government  property  at  the  times 
specified  in  the  clause  at  52.216-7, 
Allowable  Cost  and  Payment.  Alternate 
I  to  the  clause  at  52.245—4,  Government 
Property  (Cost-Reimbursement  and 
Time-and-Material  Contracts),  and 
35.014  describe  the  circumstances 
under  which  title  to  equipment  or  other 
tangible  personal  property  may  be 
vested  in  nonprofit  organizations  whose 
primary  purpose  is  the  conduct  of 
scientific  research  or  nonprofit 
institutions  of  higher  education  when 
such  organizations  are  performing 
government  contracts  for  basic  or 
applied  scientific  research. 

(c)  Property  to  which  the  Government 
obtains  or  takes  title  at  a  contractor  or 
subcontractor  managed  facility  is 
considered  property  in  the  contractor’s 
possession  until  the  property  is  placed 
on  board  a  carrier’s  conveyance  (F.O.B. 
Origin)  or  delivered  at  the  specified 
F.O.B.  destination  point.  The  contractor 
is  liable  for  loss,  theft,  or  destruction  of, 
or  damage  to,  that  property  in 
accordance  with  the  clause  at  52.245-1 
or  52.245-4.  Property  administrators 
should  verify  that  the  contractor  enters 
such  property  into  its  Government 
property  control  system  if  required  by 
the  contract. 

(d)  When  property  accepted  by  the 
Government  or  property  to  which  the 
Government  has  taken  title  under  the 
clause  at  52.245-2  will  be  furnished  to 
the  contractor  for  performance  of  the 
contract  under  which  acceptance 
occurred  or  title  was  obtained,  or  will  be 
furnished  to  a  contractor  for 
performance  of  another  Government 
contract,  the  receiving  contract  must  be 
modified  to  identify  the  property  as 
government  furnished  property.  If  the 
receiving  contract  does  not  contain  the 
clause  at  52.245-1  or  52.245—4,  the 
modification  should  add  the  appropriate 
property  clause,  other  clauses 
prescribed  for  use  with  that  clause,  and, 
notwithstanding  any  other  provision  of 
the  receiving  contract,  specify  that  the 
property  is  furnished  in  accordance 
with  the  terms  of  the  clauses  added. 

45.104  Risk  of  loss. 

(a)  The  contractor  is  liable  for  loss, 
theft,  or  destruction  of,  or  damage  to. 
Government  property  under 
competitively  awarded  labor-hour 
contracts  and  competitively  awarded 
fixed-price  contracts.  Under  other 
contract  types,  the  contractor  is  liable 
for  such  loss,  theft,  destruction,  or 
damage  until  it  establishes  a 
Government  property  control  system 
and  the  system  is  approved  by  a 
Government  property  administrator. 
Except  as  provided  in  paragraphs  (0(3) 


and  (0(4)  of  Alternate  I  to  52.245-1, 
paragraphs  (0(2)  and  (0(4)  of  the  clause 
at  52.245-4,  or  paragraph  (i)(2)  or  (i)(3) 
of  the  clause  at  52.245-6,  the 
Government  assumes  such  risks  during 
any  period  in  which  the  contractor 
maintains  an  approved  system  (see 
52.245-3). 

(b)  When  contracting  on  a  fixed-price 
competitive  basis  for  services  to  be 
performed  on  real  property  owned  or 
leased  by  the  Government,  contracting 
officers  may  use  Alternate  I  to  the  clause 
at  52.245-1  to  limit  a  contractor’s  risks 
of  damage  to,  or  loss,  theft,  or 
destruction  of,  Government  furnished 
property,  provided  such  limitation 
would  reduce  significantly  the  costs  of 
contract  performance.  Annotate  the 
contract  file  with  appropriate 
documentation. 

(c)  Contracting  officers  shall  require 
contractors  to  assume  the  risks  of,  and 
reimburse  the  Government  for,  damage 
to  (except  reasonable  wear  and  tear)  or 

loss,  theft,  or  destruction  of, 

Government  property  that  occurs  while 
the  property  is  being  used  for 
commercial  purposes.  If  the  damaged, 

lost,  stolen,  or  destroyed  property  is 
required  for  continued  performance  of  a 
Government  contract  and  cannot  be 
repaired  or  replaced  by  the  contractor 
without  affecting  scheduled  deliveries, 
restitution  should  include  schedule 
adjustments  at  no  cost  to  the 
Government.  Negotiate  an  equitable 
adjustment  in  price  in  lieu  of  repair  or 
replacement  when  the  property  is  not 
required  for  continued  performance  of  a 
government  contract. 

45.105  Right  to  title,  special  tooling  and 
special  test  equipment 

(a)  Under  the  clause  at  52.245-2, 
Special  Tooling  and  Special  Test 
Equipment  Right  to  Title  (Fixed-Price 
Contracts),  the  Government  has  the  right 
to  take  title  to  special  tooling  or  special 
test  equipment  that  is  not  deliverable 
under  a  contract  if  the  tooling  or  test 
equipment  costs  were  allocated  to  the 
contract  as  direct  costs.  The  right  must 
be  exercised  within  120  days  following 
the  contractor’s  notice  that  special 
tooling  or  special  test  equipment  items 
are  no  longer  required  for  contract 
performance  unless  the  contractor  and 
the  Government  have  agreed  to  a 
different  period. 

(b)  The  contractor  is  obligated  to  store 
the  property  at  its  expense  during  the 
notice  period.  Storage  subsequent  to  an 
election  of  title  is  at  Government 
expense. 


Subpart  45.2— Furnishing  Government 
Property 

§  45.201  Furnishing  property  for 
performance  of  a  Government  contract 

45.201-1  General. 

Subject  to  the  additional  restrictions 
and  documentation  requirements  in 
45.2G1— 2  and  45.201-3,  Government 
property  other  than  commercial  items 
(see  2.101)  may  be  furnished  for 
performance  of  a  contract  only  when  at 
least  one  of  the  criteria  in  paragraph  (a) 
of  this  section  is  satisfied.  Government- 
owned  commercial  items  may  be 
furnished  to  contractors  only  under  the 
circumstances  described  in  paragraph 
(b)  of  this  section. 

(а)  Criteria.  (1)  The  Government  is  the 
sole  source  of  property  required  to 
perform  a  contract; 

(2)  The  property’s  use  will  result  in 
substantial  measurable  cost  savings  to 
the  Government  when  compared  to 
estimated  costs  of  contract  performance 
without  such  property  (consider  the 
Government’s  costs  to  activate  property 
or  maintain  property  in  an  active  status 
when  determining  cost  savings); 

(3)  The  Government  must  furnish  the 
property  to  assure  that  items  delivered 
under  a  contract  are  compatible  with 
other  Government  items; 

(4)  The  property  must  be  furnished  to 
accomplish  repairs  to,  or  maintenance 
or  reconditioning  of.  Government 
furnished  property  or  items  to  be 
delivered  under  a  contract  and  such 
repair,  maintenance,  or  reconditioning 
is  not  the  contractor’s  responsibility 
under  the  contract; 

(5)  The  property  must  be  furnished  to 
respond  to  an  unusual  and  compelling 
urgency  for  supplies  or  services  (see 
6.302-2)  or  to  support  contingency 
contracting; 

(б)  The  Government  property  will  be 
used  as  a  standard; 

(7)  Equipment  in  the  Government’s 
possession  prior  to  award  of  a  contract 
to  be  performed  on  real  property  owned 
or  leased  by  the  Government  may  be 
furnished  for  performance  of  that 
contract  subject  to  the  constraints  in 
45.201-l(b); 

(8)  The  property  will  be  used  on  a 
contract  for  scientific  research 
conducted  by  an  institution  of  higher 
education  or  a  nonprofit  organization;  or 

(9)  Government  furnished  equipment 
or  real  property  is  needed  for  the 
retention  or  operation  of  an  essential, 
Government-owned  capability. 

(b)  Commercial  items.  Government 
owned  commercial  items  that  are  being 
furnished  to  contractors  for  performance 
of  a  Government  contract  may  be 
furnished  for  performance  of  follow-on 
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contracts  for  the  identical  items  or 
substantially  similar  services  with  the 
same  or  successor  contractors  until  the 
commercial  item  is  no  longer  suitable 
for  intended  use.  Repairs  to  such 
property  shall  be  authorized  only  to  the 
extent  necessary  to  complete  current 
contract  performance.  If  the  item  cannot 
be  repaired,  it  may  be  replaced  with 
another  commercial  item  from  existing 
Government-owned  property.  Do  not 
authorize  a  contractor  to  acquire  a 
commercial  item  as  a  replacement  for 
irreparable  Government  furnished 
property  if  the  replacement  item  will 
become  Government  property  under  any 
Government  contract.  For  commercial 
computer  software  or  commercial 
computer  software  documentation,  the 
authority  of  this  paragraph  may  be 
exercised  only  when  the  Government 
has  a  license  in  the  software  or 
documentation  that  permits  release  or 
disclosure  to,  and  use  by,  third  parties 
and  the  software  or  documentation  is 
required  to  operate,  maintain,  or  install 
other  Government  property  furnished 
for  performance  of  a  Government 
contract. 

45.201-2  Additional  restrictions. 

(a)  Material.  (1)  Prior  to  furnishing 
material  for  which  the  Government  is 
the  sole  source,  verify  that  only  the  type 
and  quantity  of  material  required  for 
contract  performance  is  furnished.  Such 
quantity  may  include  reasonable 
amounts  for  repairs  or  corrections  to 
work  in  process,  scrap,  or  spoilage 
provided  the  Government  continues  to 
be  the  only  source  for  such  material. 

(2)  Except  as  provided  in  45.201- 
1(a)(2),  (4),  or  (5),  do  not  furnish  to 
contractors  material  customarily  offered 
for  sale  in  the  commercial  marketplace. 

(b)  Equipment.  Government-owned 
equipment  that  is  not  a  commercial  item 
(see  2.201)  may  be  furnished  to 
contractors  only  as  provided  in  45.201- 
1(a)(4),  (5),  (7),  (8),  or  (9). 

(c)  Noncommercial  computer  software 
or  computer  software  documentation. 

Do  not  furnish  noncommercial 
computer  software  or  noncommercial 
computer  software  documentation  (see 
52.227-14  or,  for  DoD,  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  48  CFR  252.227-7014)  to 
contractors  unless  the  Government  is 
the  software  or  documentation  licensor 
or,  prior  to  furnishing  the  software  or 
documentation,  the  Government  obtains 
a  license  in  the  software  or 
documentation  that  permits  release  or 
disclosure  to,  or  use  by,  third  parties 
and  the  intended  recipient  has 
completed  any  use  and  nondisclosure 
agreement  required  by  part  27  or 
(DFARS)  48  CFR  part  227. 


45.201- 3  Documentation  requirements. 

Decisions  to  furnish  commercial 
items,  real  property,  or  equipment  to 
contractors  must  be  documented  in  the 
contract  file.  Contracting  officers  may 
make  decisions  based  upon  the  criteria 
in  45.201-l(a)(3)  through  (6)  and  (8). 
Unless  other  approval  levels  are 
designated  in  agency  supplements, 
approval  is  required  by — 

(a)  The  contracting  officer’s  first  level 
supervisor  when  using  the  criterion  in 

45.201- l(a)(2); 

(b)  The  contracting  officer’s  second 
level  supervisor  when  using  the  criteria 
in  45.201— 1(a)(1)  or  (7);  or 

(c)  The  head  of  the  contracting 
activity  when  using  the  criterion  in 

45.201- l(a)(9). 

45.201- 4  Competitive  advantage. 

Offerors  who  will  use  Government 
property  to  perform  a  contract  have  a 
price  advantage  relative  to  competitors 
who  will  acquire,  fabricate,  or  use  their 
own  property  to  perform  that  contract. 
When  evaluating  offers,  that  advantage 
must  be  eliminated  to  the  extent 
practicable  (see  15.608). 

45.201- 5  Solicitation  and  contract 
requirements. 

When  Government  property  will  be 
made  available  for  contract 
performance — 

(а)  Competitive  solicitations  shall — 

(1)  List  the  available  property  by  item 
name,  national  stock  number  (if  the  item 
has  a  national  stock  number),  or  other 
appropriate  nomenclature;  and,  identify 
the  quantity  available; 

(2)  Include,  or  offer  to  provide,  real 
property  maps,  drawings,  plans,  or 
similar  information  in  sufficient  detail 
to  enable  an  offeror  to  prepare  its  offer; 

(3)  Separately  identify  property 
available  on  an  “as  is’’  basis  and  require 
the  successful  offeror  to  pay  the  cost  of 
transporting  such  property  to  its  facility; 

(4)  Separately  identify  property  the 
Government  must  reactivate, 
rehabilitate,  or  convert; 

(5)  Identify  the  evaluation  factors  that 
will  be  applied  to  the  price  of  offers  that 
contemplate  use  of  Government 
furnished  property.  The  factors  may  be 
specified  as  a  dollar  amount,  a  formula, 
or  any  combination  thereof; 

(б)  Identify  any  special  requirements 
for  security,  maintenance,  liability,  or 
property  control;  and 

(7)  Require  all  offerors  to  submit  with 
their  offers  the  following  information — 

(i)  A  list  or  description  of  all 
Government  property  the  offeror  or  its 
subcontractors  propose  to  use  on  a  rent- 
free  basis.  The  list  shall  include 
property  offered  for  use  in  the 
solicitation  and  property  already  in 


possession  of  the  offeror  or  its 
prospective  subcontractors  under  ether 
contracts; 

(ii)  An  identification  of  the  contract  or 
other  instrument  under  which  property 
already  in  the  offeror’s  and  its 
prospective  subcontractors  is 
accountable,  and  written  permission 
from  the  cognizant  contracting  officer 
authorizing  the  property’s  use  for 
performance  of  the  proposed  contract; 

(iii)  The  rental  period,  rental  time, 
and  time  available  for  use  (see  52.245- 
5)  and  offeror’s  estimated  costs  to 
acquire,  fabricate,  lease,  or  rent  the 
property  if  it  is  not  furnished  by  the 
Government;  and 

(iv)  A  statement  as  to  whether  the 
offeror  has  an  approved  property  control 
system,  the  date  the  system  was  last 
reviewed,  and  the  name  and  address  of 
the  Government's  property 
administrator  who  performed  the  last 
review. 

(b)  Contracts  shall — 

(1)  List  and  identify  (nomenclature, 
quantity,  serial  number,  or  other 
appropriate  identifier,  or,  for  real 
property,  maps,  drawings,  plans  or 
similar  information)  the  Government 
property  furnished  for  performance  of 
the  contract; 

(2)  Separately  identify  property 
furnished  “as  is”; 

(3)  Identify  any  constraints  on  the 
period  for,  or  amount  of,  use; 

(4)  Identify  any  special  requirements 
for  security,  maintenance,  liability,  or 
property  control  applicable  to  a 
particular  Government  furnished  item; 

(5)  Identify  any  Government 
furnished  property  that  is  to  be  returned 
directly  to  the  contracting  activity  in 
lieu  of  initiating  disposal  action  and 
specify  the  method  and  point  of  return; 
and 

(6)  For  fixed  price  construction 
contracts  that  contemplate  furnishing 
property  f.o.b.  railroad  cars  or  f.o.b. 
truck,  specify  the  point  of  delivery  and 
include  appropriate  terms  and 
conditions  if  the  Government  or  another 
person  will  install,  prepare,  or  test  the 
property. 

45.201-6  Postaward  requests  lor 
Government  furnished  property. 

Except  as  provided  in  45. 201-7,  do 
not  furnish  Government  property  to 
contractors  subsequent  to  contract 
award  unless  adequate  consideration  is 
received.  If  a  contractor  requests  the  use 
of  property  that  is  not  accountable 
under  your  contract,  do  not  authorize 
use  until  the  contracting  officer  for  the 
contract  under  which  the  property  is 
accountable  concurs  with  the  proposed 
use.  Modify  each  contract  for  which  use 
is  authorized  to  identify  the  conditions 
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for  use  and  the  applicable 
consideration. 

45.201 -7  Repair  or  replacement  of 
Government  furnished  property. 

(a)  Except  for  property  furnished  to  a 
contractor  on  an  “as  is”  basis, 
contracting  officers  may  elect  to  repair 
or  replace,  direct  the  contractor  to 
repair,  or  direct  the  contractor  to 
dispose  of  Government  furnished 
property  that — 

(1)  Is  received  by  the  contractor  in  a 
condition  not  suitable  for  its  intended 
use; 

(2)  Routine  or  preventative 
maintenance  cannot  maintain  in  a 
condition  suitable  for  intended  use;  or 

(3)  Is  lost,  stolen,  destroyed,  or 
damaged  and  the  Government  has 
assumed  the  risk  of  such  loss,  theft, 
destruction,  or  damage. 

(b)  Consult  with  appropriate 
technical,  logistics,  program  office,  and 
property  specialists,  to  determine 
whether  the  Government  furnished 
property  should  be  replaced,  the 
appropriate  method  and  type  of 
replacement,  or  if  the  contractor  should 
repair  the  property.  If  the  Government 
does  not  elect  to  repair  or  replace 
Government  furnished  property  that  is 
needed  for  continued  contract 
performance,  the  contractor  might  be 
entitled  to  an  equitable  adjustment 
under  the  clause  at  52.245-1  or  52.245- 
4. 

45.202  Authorizing  the  use  of  Government 
furnished  property  for  commercial 
purposes. 

(a)  This  section  does  not  apply  to 
contracts  subject  to  the  Armament 
Retooling  and  Manufacturing  Support 
Act  of  1992. 

(b)  Unless  prohibited  by  law, 
contracting  officers  may  authorize  the 
contractor  performing  a  contract  under 
which  Government  property  is 
accountable  to  use  that  property  for 
commercial  purposes  on  a 
noninterference  basis  if  the  Government 
receives  an  equitable  rental  for  such  use. 
The  contractor  shall  be  required  to 
assume  the  risk  of,  and  reimburse  the 
Government  for,  any  damage  to,  or  loss, 
theft,  or  destruction  of  the  property 
except  damage  resulting  from  wear  and 
tear  reasonable  for  the  period  the 
property  was  authorized  for  commercial 
use  and  to  indemnify  the  Government 
against  claims  for  injury  to  persons  or 
damage  to  the  contractor’s  or  third 
parties  property  arising  from  the 
contractor’s  use  or  possession  of  the 
Government  property  for  commercial 
purposes. 

(c)  Authorization  for  commercial 
purposes  must  be  reflected  in  a  contract 
modification  and  specify — 


(1)  The  property  is  available  "as  is” 
without  any  representation  as  to 
suitability  for  intended  use; 

(2)  The  time  period  during  which  the 
property  may  be  used; 

(3)  Any  restrictions  on,  or  conditions 
of,  use;  and 

(4)  liie  rent  or  estimated  rent  the 
Government  will  receive. 

(d)  Contracts  that  contain  the  clause  at 

52.245- 9,  Use  and  Charges,  may  be 
modified  to  replace  that  clause  with  the 
clause  at  52.245-5,  Rental  Charges  for 
Commercial  Use,  if  adequate 
consideration  is  obtained. 

(e)  The  contracting  officer  shall  not 
revoke  an  authorization  to  use 
Government  property  for  commercial 
purposes  unless  the  contractor  fails  to 
comply  with  the  requirements  in 

52.245- 5  or  the  Government  has  a 
compelling  need  that  precludes 
continued  availability  for  commercial 
use. 

Subpart  45.3 — Government  Property 
Management 

45.301  Property  control  systems. 

45.301- 1  Preaward  considerations. 

(a)  Contracting  officers  should 
consider  whether  an  offeror’s  property 
management  capabilities  might  afreet 
source  selection  and  structure 
appropriate  evaluation  criteria. 

(b)  When  property  management 
capabilities  will  be  evaluated,  the 
cognizant  property  administrators 
should  verify  whether  offerors  have 
approved  property  control  systems  and 
make  recommendations  regarding  the 
adequacy  of  offerors  plans  to  establish 
an  acceptable  system. 

45.301- 2  Property  control  system  reviews 
and  approvals. 

(a)  General.  (1)  Contractors  are 
responsible  for  their  subcontractors’ 
compliance  with  the  property  control 
system  requirements  in  52.245-3.  A 
contractor’s  system  and  processes  must 
provide  for  the  control  of  property  in 
the  possession  of  its  subcontractors. 

(2)  The  periods  for  establishing  a  new 
system  or  submitting  changes  to  an 
existing  system  should  be  extended  only 
when  the  contractor  demonstrates  a 
reasonable  need  for  an  extension.  When 
authorizing  an  extension,  specify  the 
new  establishment  or  submission 
date(s). 

(3)  The  clause  at  52.245-3  generally 
prohibits  contractor  personnel  who 
maintain  property  records  or  who  have 
custody  of  property  from  performing 
physical  inventories.  Property 
administrators  may  waive  that 
prohibition  if  there  is  no  information  or 
prior  contractor  experience  that  suggests 


a  waiver  would  adversely  affect  the 
Government’s  property  interests. 

(b)  New  systems  or  systems  not 
previously  reviewed  by  the  Government. 
Property  administrators  shall  review 
new  property  control  systems  or 
existing  contractor  systems  that  have 
not  been  reviewed  by  a  Government- 
employed  property  administrator  as 
soon  as  practicable. 

(1)  Promptly  refer  to  the  contracting 
officer  a  contractor’s  failure  to  establish 
a  property  control  system  that  satisfies 
the  requirements  in  52.245-3. 

(2)  Approve  and  not  require  changes 
to  a  contractor  system  or  proposed 
system  that  satisfies  all  requirements  in 

52.245—  3(b). 

(3)  Require  contractors  to  change 
proposed  property  control  systems  that 
do  not  satisfy  all  requirements  in 

52.245—  3(b)  only  to  the  extent  necessary 
for  compliance  with  those  requirements. 
Notify  the  contractor  of  the  corrections 
required  and  specify  the  date(s)  by 
which  the  corrections  must  be  made.  If 
a  contractor  fails  to  make  required 
corrections  within  the  time  specified, 
issue  the  notice  required  by  paragraph 

(f)(4)  of  Alternate  I  to  52.245-1,  (f)(4)  of 

52.245— 4,  or  (i)(3)  of  52.245-6,  and 
simultaneously  notify  the  contracting 
officer. 

(c)  Changes  necessitated  by  contract 
award.  The  clause  at  52.245-3  requires 
a  contractor  that  has  a  previously 
approved  property  control  system  to 
submit  to  the  Government’s  property- 
administrator  within  90  days  following 
contract  award  changes  to  its  property 
control  system  necessitated  by  award  of 
a  new  contract. 

(1)  Property  administrators  shall 
review  contractor-proposed  changes 
promptly  following  receipt  to  assure 
compliance  with  the  contract’s  property 
control  system  requirements.  Validate 
the  systems’  approval  if  the  contractor 
proposed  changes  are  sufficient  to 
assure  compliance  with  52.245-3(b). 
Require  other  changes  only  if  necessary 
for  compliance.  Notify  the  contractor  of 
the  corrections  required,  and  specify  the 
date(s)  by  which  the  corrections  must  be 
made. 

(2)  If  the  contractor  fails  to  make  the 
required  corrections  within  the  time 
specified,  issue  the  notice  required  by 
paragraph  (f)(4)  of  Alternate  I  to  52.245- 
1,  (f)(4)  of  52.245-4,  or  (i)(3)  of  52.245- 
6,  and  advise  the  contractor  that  its 
failure  to  correct  its  system  or  to  have 

a  subcontractor  system  corrected  within 
the  time  specified  might  result  in  the 
contractor’s  assumption  of  liability  for 
any  damage  to,  or  loss,  theft,  or 
destruction  of,  Government  property 
that  the  Government  would  otherwise 
be  liable  for  under  those  clauses. 
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Simultaneously  notify  the  contracting 
officer. 

(d)  Corrections  following  property 
control  system  reviews.  When  a  property 
control  system  review  discloses  that  a 
previously  approved  system  no  longer 
satisfies  any  requirement  of  52.245-3(b), 
provide  a  correction  notice  to  the 
contractor.  Specify  the  corrections 
required  to  make  the  contractor’s  or  a 
subcontractor’s  system  compliant  and 
specify  the  date  for  completing 
corrective  action.  If  the  contract 
includes  the  clause  at  52.245-1  with  its 
Alternate  I,  52.245-4,  or  52.245-6, 
advise  the  contractor  that  its  failure  to 
correct  its  system  or  to  have  a 
subcontractor  system  corrected  within 
the  time  specified  might  result  in  the 
contractor’s  assumption  of  liability  for 
any  damage  to,  or  loss,  theft,  or 
destruction  of,  Government  property 
that  the  Government  would  otherwise 
be  liable  for  under  those  clauses. 

(e)  Withdrawing  system  approval.  The 
clause  at  52.245-3  requires  the 
administrative  contracting  officer’s 
concurrence  to  withdraw  approval  of  an 
approved  property  control  system. 
Generally,  approval  should  be 
withdrawn  when  a  contractor  fails  to 
maintain  a  Government  property  control 
system  that  satisfies  the  requirements. 

45.302  Government  property  records  and 
reports. 

(a)  Generally,  it  is  in  the 
Government’s  interests  to  have  the 
contractor  generate  records  and  reports 
of  Government  property  using  the  same 
practices  the  contractor  uses  for  its  own 
property.  If  the  contractor’s  practices 
generate  the  property  records,  reports, 
and  supporting  information  required  by 

52.245- 3(e)  and  (f),  do  not  require  the 
contractor  to  modify  its  practices.  When 
changes  are  necessary,  require  the 
contractor  to  make  only  the  changes 
necessary  to  assure  compliance  with 

52.245- 3(e).  Do  not  require  contractors 
to  use  specific  media  for  their  records. 

(b)  The  property  records  maintained 
by  a  contractor  are  the  Government’s 
official  property  records.  A  contracting 
office  may  elect  to  establish  and 
maintain  the  Government’s  property 
records  and  generate  required  property 
reports  when  the  contracting  office 
retains  contract  administration 
functions  and  the  contracting  officer 
considers  Government  record  keeping 
and  reports  generation  to  be  in  the 
Government’s  interests.  Circumstances 
under  which  such  record  keeping  and 
reporting  might  be  warranted  are 
contracts  with  performance  periods  less 
than  6  months  or  when  Government 
property  will  be  furnished  for 
performance  of  a  contract  to  manage  or 


operate  for  the  Government,  or  perform 
services  entirely  at,  activities  such  as 
installations,  bases,  or  portions  thereof, 
warehouses,  libraries,  stock  rooms, 
mailrooms,  or  computer  centers  located 
entirely  at  real  property  owned  or  leased 
by  the  Government. 

(c)  The  contracting  office  shall 
process  property  reports  in  accordance 
with  agency  procedures. 

45.303  Property  accountability. 

45.303- 1  Accountability. 

(a)  Government  furnished  property  is 
accountable  generally  under  the 
contract  for  which  it  was  furnished  (see 
45.401-3). 

(b)  Contractor  acquired  or  fabricated 
property  to  which  the  Government  has 
title  under  the  clause  at  52.245-2  or 

52.216-7  is  accountable  under  the 
contract  for  which  the  property  was 
acquired  or  fabricated  until  the 
contracting  officer  directs  a  transfer  of 
accountability,  the  property  is  placed 
aboard  a  carrier’s  conveyance  (f.o.b. 
origin),  or  delivered  at  the  specified 
f.o.b.  destination  point. 

(c)  When  Government  property 
accountable  under  a  contract,  but  not 
deliverable  to  the  Government  under 
that  contract,  is  no  longer  needed  for 
performance  of  the  contract,  the 
property  should  be  entered  into  the 
disposal  process  (see  45.304)  except 
when  the  property  is — 

(1)  Government  furnished  property 
identified  in  the  contract  for  return 
directly  to  the  contracting  activity; 

(2)  Government  furnished  property 
specifically  and  currently  needed  for  the 
performance  of  other  Government 
contracts; 

(3)  Property  to  which  the  Government 
has  title  that  is  needed  to  preserve  or 
maintain  an  essential  industrial 
capability;  or 

(4)  Contractor  acquired  or  fabricated 
property  to  which  the  Government  has 
title  that  will  be  furnished  to  a 
contractor  as  Government  furnished 
property  for  performance  of  a 
Government  contract  other  than  the 
contract  under  which  the  property  was 
acquired  or  fabricated. 

45.303- 2  Transferring  accountability. 

Property  accountability  may  be 
transferred  to  other  contracts  only  under 
the  circumstances  identified  in  45.303- 
1(c). 

(a)  Price  adjustment.  When  a  property 
item’s  accountability  is  transferred  to  a 
contract  for  performance  of  that 
contract,  the  price  or  estimated  cost  and 
fee  of  the  receiving  contract  should  be 
equitably  reduced  if  the  receiving 
contract’s  current  price  or  estimated 


cost  and  fee  was  established  without  a 
requirement  for  the  Government  to 
furnish  the  property  item  as 
Government  furnished  property  for  that 
contract. 

(b)  Special  tooling  or  special  test 
equipment.  Accountability  for  a  special 
tooling  or  special  test  equipment  item  to 
which  the  Government  has  obtained 
title  under  the  clause  at  52.245-2  or 

52.216- 7,  may  be  transferred  to  another 
contract  for  performance  of  that  contract 
provided  that  the  property  is  identified 
as  property  furnished  "as  is”  and  the 
receiving  contract’s  price  or  estimated 
cost  and  fee  is  adjusted  in  accordance 
with  45.303-2(a)  and  property  records 
are  adjusted  in  accordance  with  45.303- 
2(d).  Accountability  instructions  should 
be  included  in  the  assumption  of  title 
notice  required  by  52.245-2. 

(c)  Contractor  acquired  or  fabricated 
property  (other  than  special  tooling  or 
special  test  equipment).  Accountability 
for  property  to  which  the  Government 
has  obtained  title  under  the  clause  at 

52.216- 7  may  be  transferred  to  another 
contract  when  the  property  is  no  longer 
needed  for  performance  of  the  contract 
under  which  the  property  was  acquired 
or  fabricated  provided  the  receiving 
contract’s  price  or  estimated  cost  and 
fee  is  adjusted  in  accordance  with 
paragraph  (a)  of  this  section  and 
property  records  are  adjusted  in 
accordance  with  paragraph  (d)  of  this 
section. 

(d)  Property  records.  All  property 
accountability  transfers  must  be 
reflected  in  the  property  control  records 
for  the  contract  from  which 
accountability  is  transferred  (the  losing 
contract)  and  the  contract  to  which 
accountability  is  transferred  (the  gaining 
contract).  When  a  Government 
furnished  property  item’s  accountability 
is  transferred,  the  respective  contracting 
officers  must  modify  the  list  of 
Government  furnished  property  items 
contained  in  the  losing  and  gaining 
contracts. 

45.304  Property  disposal. 

45.304-1  Government  furnished  property 
to  be  returned  to  the  contracting  activity. 

When  a  contract  requires  the 
contractor  to  return  Government 
furnished  property  directly  to  the 
contracting  activity,  the  Government’s 
property  administrator  should 
determine  the  property’s  condition  as 
near  to  the  return  date  as  practicable 
and  promptly  notify  the  contracting 
officer  if  the  property  is  not  suitable  for 
its  intended  use.  The  contracting  officer 
promptly  shall  direct  the  contractor  to 
take  any  necessary  corrective  action  or, 
if  corrective  action  is  not  practical, 
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negotiate  an  equitable  adjustment  and 
direct  the  contractor  to  add  the  property 
to  an  inventory  disposal  schedule,  and 
promptly  advise  the  Government’s 
property  administrator  of  the  action 
directed. 

45.304-2  Disposal  priorities. 

The  clause  at  52.245-4  requires 
contractors  to  make  reasonable  efforts  to 
return  contractor  acquired  or  fabricated 
Government  property  that  is  no  longer 
needed  for  contract  performance  to  the 
appropriate  supplier  or  to  use  the 
property  in  performance  of  other 
contracts  before  including  the  property 
in  an  inventory  disposal  schedule.  Plant 
clearance  officers  shall  initiate  action  to 
dispose  of  scheduled  property  using  the 
highest  priority  method  appropriate  for 
the  property.  Authorized  methods, 
listed  in  descending  order  from  highest 
to  lowest  priority,  are — 

(a)  Re-use  within  the  Government. 

(b)  Transfer  of  educationally  useful 
Federal  equipment  to  schools  and 
nonprofit  organizations  (see  Executive 
Order  12999). 

(c)  Donation  to  other  eligible  donees. 

(d)  Sale. 

(e)  Donation  to  public  bodies  in  lieu 
of  abandonment. 

(f)  Abandonment  or  destruction. 

45.304-3  Inventory  disposal  schedules. 

(a)  The  plant  clearance  officer  should 
review,  accept,  return  for  correction,  or 
reject  the  contractor’s  inventory 
disposal  schedules  within  10  days 
following  receipt.  Plant  clearance 
officers  may  reject  a  schedule  entirely  or 
in  part,  or  require  correction  of  the 
information  contained  in  the  schedule. 
Do  not  reject  a  schedule  if — 

(1)  The  property’s  location,  quantity 
and  condition  are  correctly  identified; 

(2)  The  property  is  accountable  under 
the  contract  for  which  the  schedule  is 
submitted  or,  if  submission  follows  a 
termination  action,  the  property’s  costs 
are  allocable  to  the  contract  as  direct 
costs;  and 

(3)  The  contractor,  when  the  contract 
contains  the  clause  at  52.245-4,  has 
completed  the  actions  required  by 
52.245— 4 (h)(l)(i)  and  (ii). 

(b)  Accepted  schedules  shall  be 
verified  within  20  days  following 
receipt.  Plant  clearance  officers  shall 
require  the  contractor  to  correct  any 
discrepancies  found  during  verification. 

(c)  Scrap  identified  on  an  inventory 
disposal  schedule  may  be  disposed  of 
upon  verification  of  the  schedule. 
Screening  is  not  required.  Classified 
items  may  be  disposed  of  following 
agency  screening  (see  45.304-6). 

(d)  Contractors  must  obtain  the  plant 
clearance  officer’s  approval  to  remove  a 


Government  property  item  from  an 
inventory  disposal  schedule.  Removal 
should  be  approved  when  the  contractor 
has  found  a  buyer  for  a  contractor 
acquired  or  fabricated  item  at  full 
acquisition  cost,  the  contractor  has 
found  a  use  for  such  property  on 
another  Government  contract,  or  the 
contractor  has  justified  continued  use  of 
a  Government  furnished  property  item. 
Consult  with  appropriate  program  and 
technical  personnel  to  determine 
whether  the  contractor’s  rationale  for 
retaining  a  Government  furnished 
property  item  is  valid.  If  the  screening 
process  (45.304-5)  has  not  begun, 
correct  the  schedule  or  return  the 
schedule  to  the  contractor  for 
correction.  If  screening  has  begun, 
promptly  notify  the  activity  performing 
the  screening  and  identify  the  items  that 
should  be  removed  from  the  screening 
process. 

45.304-4  Scrap  lists. 

(a)  Contractors  that  have  Government- 
approved  scrap  procedures  may  submit 
scrap  lists  in  lieu  of  inventory  disposal 
schedules  to  identify  property  the 
contractor  recommends  disposing  of  as 
scrap.  Review  scrap  lists  within  10  days 
following  receipt.  Generally,  the  plant 
clearance  officer  should  verify  and 
accept  scrap  lists  that  are  consistent 
with  a  contractor’s  Government 
approved  scrap  procedures,  correctly 
identify  the  contracts  under  which  the 
property  is  accountable,  and  correctly 
identify  the  property’s  quantity  and 
condition.  Reject  or  require  correction  of 
scrap  lists  that  contain  property  that 
must  be  demilitarized  prior  to  disposal, 
classified  items,  scrap  generated  from 
classified  items,  scrap  that  contains 
hazardous  materials  or  precious  metals, 
or  items  that  are  dangerous  to  the  public 
health,  safety,  or  welfare.  Require 
contractors  to  submit  inventory  disposal 
schedules  for  such  items. 

(b)  Scrap  identified  on  a  scrap  list 
may  be  disposed  of  promptly  following 
the  plant  clearance  officer’s  verification 
of  the  list.  Provide  disposition 
instructions  to  the  contractor  within  60 
days  following  receipt  of  an  acceptable 
scrap  list.  If  disposition  instructions  are 
not  provided  within  that  period,  the 
clauses  at  52.245-1,  52.245—4,  and 
52.245-6  permit  a  contractor  to  dispose 
of  scrap  identified  on  a  scrap  list. 

45.304-5  Screening. 

(a)  Except  as  provided  in  45.304-3(c) 
and  45.304— 4(b),  Government  property 
that  is  no  longer  required  for 
performance  of  a  particular  contract 
shall  not  be  disposed  of  until  the  agency 
owning  the  property  has  determined 
that  there  is  no  other  reasonably 


foreseeable  use  for  the  property  within 
the  agency,  a  school  or  community 
based  educational  organization  has  not 
expressed  an  interest  in  an  item  of 
educationally  useful  Federal  equipment, 
and  the  General  Services 
Administration  (GSA)  has  determined 
that  no  other  Federal  Agency  has  a  use 
for  the  property. 

(b)  Screening  periods  for  property 
listed  on  an  inventory  disposal  schedule 
begin  upon  the  plant  clearance  officer’s 
acceptance  of  the  schedule.  The  plant 
clearance  officer  shall  determine  the 
appropriate  screening  method  for  excess 
property  (see  45.304-6  for  standard 
screening  and  45.304-7  for  special 
screening  requirements),  initiate 
screening,  and  assure  accomplishment 
of  transfer  and  donation.  Plant  clearance 
officers  shall  not  extend  the  times  for 
agency  screening  without  the  prior 
approval  of  the  GSA. 

45.304-6  Standard  screening. 

The  standard  screening  period  is  56 
days. 

(a)  1st  through  20th  day— screening  by 
the  contracting  agency.  The  contracting 
agency  has  20  days  to  screen  excess 
property  for  other  use  within  the 
agency.  Plant  clearance  officers  shall 
delete  from  the  disposal  schedules  any 
items  for  which  other  intraagency  use  is 
identified,  prepare  revised  schedules, 
and,  no  later  than  the  21st  day,  submit 
four  copies  of  the  revised  schedules  and 
Standard  Form  (SF)  T20,  Report  of 
Excess  Personal  Property,  or  an 
electronic  equivalent  to  the  GSA.  Enter 
the  date  of  the  56th  day  as  the  surplus 
release  date  and  screening  completion 
date. 

(b)  21st  through  41st  day— screening 
by  all  Federal  agencies.  (1)  GSA  will 
honor  requests  for  transfers  of  property 
on  a  “first-come  first-served”  basis 
through  the  41st  day.  The  GSA  regional 
office  shall  promptly  transmit  to  die 
plant  clearance  officer  the  approved 
orders  and  shipping  instructions  for 
property  to  be  transferred. 

(2)  If  the  plant  clearance  officer 
receives  a  request  to  transfer  a  property 
item,  he  or  she  shall  promptly  request 
GSA  approval  to  withdraw  the  item 
from  the  inventory  disposal  schedule. 

(c)  42nd  through  56th  day — GSA 
screening  for  possible  donation.  During 
this  period,  GSA  shall  screen  property 
not  identified  for  Federal  re-utilization 
for  possible  donation  to  eligible  donees. 

45.304-7  Special  screening  requirements. 

(a)  Special  tooling  and  special  test 
equipment  that  does  not  contain  general 
purpose  components.  Screen  these 
items  for  re-utilization  within  the 
agency.  Except  for  the  Department  of 
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Defense,  if  the  agency  has  no  further  use 
for  the  tooling  or  test  equipment, 
forward  the  inventory  disposal  schedule 
to  the  GSA  regional  office  that  serves 
the  region  in  which  the  property  is 
located. 

(b)  Special  test  equipment  with 
general  purpose  components.  (1)  The 
clauses  at  52.245-1,  52.245-4,  and 
52.245-6  permit  a  contractor  to  identify 
special  test  equipment,  or  general 
purpose  components  thereof,  the 
contractor  can  use  in  performance  of 
other  Government  contracts  or  to 
identify  such  equipment  or  components 
it  wants  to  acquire  from  the  Government 
for  other  purposes. 

(2)  Complete  the  agency  screening 
required  by  45.304-6(a).  If  the  agency 
has  no  further  need  for  the  property  and 
the  contractor  has  not  expressed  an 
interest  in  using  or  acquiring  the 
property  by  annotating  the  inventory 
disposal  schedule,  forward  the 
inventory  disposal  schedule  to  the  GSA 
regional  office  that  serves  the  region  in 
which  the  property  is  located.  If  the 
contractor  has  expressed  an  interest  in 
using  the  property  on  another 
Government  contract,  contact  the 
appropriate  contracting  officer  for  that 
contract.  If  he  or  she  concurs  with  the 
proposed  use,  transfer  the  property’s 
accountability  to  that  contract.  Deny  the 
contractor’s  request  if  the  contracting 
officer  does  not  concur  with  the 
proposed  use  and  resume  the  screening 
process.  If  the  contractor  has  expressed 
an  interest  in  acquiring  the  property, 
and  no  other  party  has  expressed  an 
interest  during  agency  or  GSA 
screening,  see  45.304-10. 

(c)  Printing  equipment.  Report  all 
excess  printing  equipment  to  the  Public 
Printer,  Government  Printing  Office, 
North  Capitol  and  H  Streets,  NW, 
Washington,  DC  20401,  after  screening 
within  the  agency  (see  44  U.S.C.  312). 

If  the  Public  Printer  has  no  requirement 
for  the  equipment,  submit  the  report  to 
the  General  Services  Administration  for 
further  use  and  donation  screening. 

(d)  Automatic  data  processing 
equipment  (ADPE).  Schools  and 
community  based  educational 
organizations  shall  have  priority  for 
ADPE  that  is  educationally  usefiil. 
Dispose  of  ADPE  that  will  not  be 
transferred  to  a  school  or  community 
based  educational  organization  in 
accordance  with  agency  procedures. 

(e)  Non-nuclear  hazardous  materials. 
Process  these  items  in  accordance  with 
agency  procedures. 

(f)  Nuclear  materials.  (1)  The 
possession,  use,  and  transfer  of  certain 
nuclear  materials  are  subject  to  the 
regulatoiy  controls  of  the  Nuclear 


Regulatory  Commission  (NRC).  The 
materials  are  defined  as — 

(i)  By-product  material — any 
radioactive  material  (except  special 
nuclear  material)  yielded  in  or  made 
radioactive  by  exposure  to  the  radiation 
incident  to  producing  or  using  special 
nuclear  material. 

(ii)  Source  material — uranium  or 
thorium,  or  any  combination  thereof,  in 
any  physical  or  chemical  form;  or  ores 
which  contain  by  weight  one-twentieth 
of  1  percent  (0.05  percent)  or  more  of 
uranium,  thorium,  or  any  combination 
thereof.  Source  material  does  not 
include  special  nuclear  material. 

(iii)  Special  nuclear  material — 
plutonium,  uranium  233,  uranium 
enriched  in  the  isotope  233  or  in  the 
isotope  235,  and  any  other  material  that 
the  NRC  determines  to  be  special 
nuclear  material  (but  not  including 
source  material);  or  any  material 
artificially  enriched  by  any  nuclear  ’ 
material. 

(2)  Contracting  activities  shall  screen 
listings  of  excess  nuclear  material  in  the 
categories  described  in  paragraph  (b)(1) 
of  this  section.  If  there  are  no  other 
agency  requirements  for  the  material, 
the  material  shall  be  disposed  of  in 
accordance  with  the  NRC  or  applicable 
state  licenses,  and  applicable  Federal 
and  agency  regulations. 

45.304-8  Waiver  of  screening 
requirements. 

Agency  heads  or  their  designees  may 
waive  agency  screening  requirements 
when  it  is  clearly  in  the  Government’s 
interests  to  do  so.  When  circumstances 
suggest  a  waiver  of  GSA  screening 
requirements  would  be  in  the 
Government’s  interests,  submit  the 
agency’s  justification  for  the  waiver  to 
the  Administrator,  General  Services 
Administration,  at  least  10  days  prior  to 
implementing  the  waiver.  The  waiver 
shall  be  effective  unless  the  GSA  takes 
exception  to  the  waiver  request  within 
the  10-day  period.  Notify  the  contract 
administration  office  when 
implementing  a  waiver. 

45.304-8  interagency  property  transfer 
costs. 

Agencies  whose  property  is 
transferred  to  other  agencies  shall  not  be 
reimbursed  for  the  property  in  any 
manner  unless  the  circumstances  of  41 
CFR  101-43.309-3  apply.  The  agency 
receiving  the  property  shall  pay  any 
transportation  costs  that  are  not  the 
contractor’s  responsibility  and  any  costs 
to  pack,  crate,  or  otherwise  prepare  the 
property  for  shipment.  The  contract 
administration  office  shall  process 
appropriate  contract  modifications.  To 
accelerate  plant  clearance,  the  receiving 


agency  shall  promptly  furnish  funding 
data  and  transfer  or  shipping  documents 
to  the  contract  administration  office. 

45.304- 10  Sale  of  surplus  Government 
property. 

Policy  and  procedures  for  such  sales, 
except  sales  of  Department  of  Defense 
property,  are  contained  in  the  Federal 
Property  Management  Regulations 
(FPMR)  41  CFR  part  101-45. 

45.304- 1 1  Proceeds  from  sales. 

Proceeds  of  any  sale  are  to  be  credited 
to  the  Treasury  of  the  United  States  as 
miscellaneous  receipts,  except  where 
the  contract  or  any  subcontract 
thereunder  authorizes  the  proceeds  to 
be  credited  to  the  price  or  cost  of  the 
work  (40  U.S.C.  485(a)  and  (e)). 

45.304- 12  U.S.  Government  property  in 
foreign  countries. 

Sell  or  dispose  of  such  property  in 
accordance  with  agency  procedures  (see 
40  U.S.C.  511-514). 

45.304- 13  Destruction  or  abandonment 

(a)  Surplus  property  may  be  destroyed 
or  abandoned  only  after  a  reasonable 
effort  has  been  made  to  dispose  of  it  by 
other  authorized  methods.  Before 
authorizing  destruction  or 
abandonment,  the  plant  clearance 
officer  shall  determine  in  writing  that — 

(1)  The  property  has  no  commercial 
value  and  mo  value  to  the  Government; 
or 

(2)  The  estimated  cost  to  sell  the 
property  is  greater  than  the  probable 
sale  proceeds;  and 

(3)  The  property  does  not  constitute  a 
danger  to  public  health,  safety,  or 
welfare. 

(b)  Surplus  property  for  which  a 
determination  has  been  made  under 

45.304-13  may  be  donated  to  public 
bodies  in  lieu  of  abandonment  or 
destruction.  All  costs  incident  to 
donation  shall  be  borne  by  the  donee. 

(c)  Agencies  shall  not  abandon 
hazardous  Government  property  on  a 
contractor’s  premises  without  the 
contractor’s  written  consent. 

Subpart  45.4 — Property  Management 
Contracts 

45.401  Contracting  for  property 
management 

45.401-1  General. 

(a)  Contracts  for  the  storage  of 
Government  property,  the  operation  or 
management  of  real  property  owned  or 
leased  by  the  Government,  the  operation 
or  management  of  a  Government  activity 
for  the  Government  (e.g.,  warehouses, 
libraries,  stock  rooms,  computer  centers, 
etc.,  that  are  located  on  real  property 
owned  or  leased  by  the  Government)  or 
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the  preservation  of  an  essential 
industrial  capability,  are  contracts  for 
services. 

(b)  Follow  the  guidelines  in  parts  37 
and  45  to  acquire  such  services.  Except 
as  provided  in  45.401-3,  in  addition  to 
the  clauses  prescribed  for  use  with  part 
37,  include  either  52.245-1  or  52.245- 
4  and  52.245-3  in  solicitations  and 
contracts  for  such  services.  See  45.102 
for  applicability  criteria  and  other 
provisions  or  clauses  that  might  be 
required.  As  required  by  52.245-1  or 
52.245—4,  all  Government  property  to  be 
furnished  for  performance  of  such 
contracts  must  be  identified  in  the 
contract.  See  45.201  for  restrictions 
applicable  to  furnishing  certain  types  of 
property.  The  contract  must  identify  any 
constraints  on  the  property’s  use, 
special  handling  or  maintenance 
requirements,  and  applicable  security 
considerations.  See  45.401-3  for 
property  management  contracts. 

(c)  When  a  contractor  will  be  required 
to  maintain  the  Government’s  property, 
solicitations  shall  require  offerors  to 
propose  maintenance  plans.  Contracting 
officers  should  consult  with  cognizant 
property  administrators  to  assure  that 
proposed  maintenance  plans  are 
acceptable  and  conduct  negotiations 
with  offerors  in  the  competitive  range 
when  necessary.  At  the  minimum,  the 
maintenance  to  be  performed  must  be 
sufficient  to  assure  the  property’s 
suitability  for  intended  use  or,  under 
property  management  contracts,  assure 
that  property  used  by  the  contractor  is 
returned  to  the  Government  in  the  same 
or  better  condition  than  the  property’s 
condition  prior  to  contractor  use,  less 
normal  wear  and  tear.  Include  an 
offeror’s  acceptable  plan,  or  negotiated 
modification  thereof,  in  the  contract 
performance  requirements. 

45.401- 2  Contracts  to  preserve  or 
maintain  an  essential  industrial  capability. 

Follow  the  guidelines  in  45.401-1.  If 
the  contractor  is  authorized  to  use 
property  that  is  part  of  an  essential 
industrial  capability  for  performance 
of— 

(a)  A  Government  contract  at  another 
location,  transfer  the  property’s 
accountability  to  that  contract. 

(b)  A  nonfederal  contract,  charge  an 
appropriate  rent. 

45.401- 3  Property  management  contracts. 

(a)  Contracting  officers  may  consider 
awarding  a  contract  to  consolidate 
management  of  and  accountability  for 
Government-owned  or  -leased  real  or 
personal  property  at  a  specified  location 
provided  the  potential  property 
management  contractor  also  is 
performing  simultaneously  multiple 


Government  supply  or  service  contracts 
at  the  specified  location.  The  term 
“specified  location”  includes 
Government-owned  contractor  operated 
activities  and  essential  industrial 
facilities  maintained  or  operated  by  a 
contractor  for  the  Government. 

Generally,  the  contractor  performs  the 
property  management  services  required 
by  the  clauses  at  52.245-3  and  52.245- 
6  at  no  direct  cost  to  the  Government. 

In  consideration  of  that  performance, 
the  contractor  is  authorized  to  use,  on 
a  rent-free  basis  and  without  further 
approval,  the  property  accountable 
under  the  property  management 
contract  in  performance  of  the 
contracting  agency’s  contracts  and  may 
use  such  property  in  performance  of 
other  Government  contracts  if 
authorized  by  the  contracting  officer. 
During  such  use,  the  property  remains 
accountable  under  the  property 
management  contract. 

(b)  A  property  management  contract 
must  clearly  identify  the  property 
accountable  under  the  contract,  the 
specific  location  at  which  the  contractor 
is  authorized  to  use  the  property,  and 
include  the  clauses  at  52.245-6  (in  lieu 
of  the  clauses  at  52.245-1  or  52.245—4), 
52.245-3,  and  any  applicable  clauses 
prescribed  for  use  when  contracting 
under  part  37. 

(c)  Charge  an  appropriate  rental  using 
the  guidelines  in  52.245-5  when 
property  accountable  under  property 
management  contracts  is  authorized  for 
commercial  use. 

PART  49— TERMINATION  OF 
CONTRACTS 

25.  Section  49.001  is  amended  by 
revising  the  definition  “Termination 
inventory”  to  read  as  follows: 

49.001  Definitions. 
***** 

Termination  inventory  includes  parts, 
work  in  process,  completed  work, 
supplies,  other  material  produced  or 
acquired  for  the  work  terminated, 
completed  or  partially  completed  plans, 
drawings,  or  information,  property  that 
would  have  been  delivered  to  the 
Government  if  the  contract  had  been 
completed,  and  Government  furnished 
property. 

***** 

49.105  [Amended] 

26.  Section  49.105  is  amended  in  the 
introductory  text  of  paragraph  (b)(4)  by 
removing  “(see  subpart  45.6)”. 

27.  Section  49.106-3  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 


49.108- 3  Settlement  procedure. 

***** 

(b)  *  *  * 

(1)  All  subcontractor  termination 
inventory  be  disposed  of  and  accounted 
for  in  accordance  with  part  45  or,  for 
contracts  awarded  on  or  after  (TBD),  the 
disposal  procedures  in  52.245—4;  and 
*  *  *  *  * 

28.  Section  49.108—4  is  amended  by 
revising  paragraphs  (a)(l)(ii)  and  (b)  to 
read  as  follows: 

49.108- 4  Authorization  for  subcontract 
settlements  without  approval  or  ratification. 

(ii)  Any  termination  inventory 
included  in  determining  the  amount  of 
the  settlement  will  be  disposed  of  as 
directed  by  the  prime  contractor,  except 
that  the  disposition  of  the  inventory 
shall  not  be  subject  to: 

(A)  Review  by  the  TCO  under  49.108- 
3(c),  or 

(B)  The  screening  requirements  in 
45.304;  and 
***** 

(b)  Section  45.304  shall  apply  to 
disposal  of  completed  end  items 
allocable  to  the  terminated  subcontract. 
However,  these  items  may  be  disposed 
of  without  review  by  the  TCO  under 

49.108- 3,  and  without  screening  under 
45.304,  if  the  total  amount  (at  the 
subcontract  price)  when  added  to  the 
amount  of  the  settlement  does  not 
exceed  the  amount  authorized  under 
this  subsection. 

***** 

49.202  [Amended] 

29.  Section  49.202  is  amended  in 
paragraph  (b)(3)(iii)  by  removing  the 
word  “facilities”  and  inserting 
“property”  in  its  place. 

49.204  [Amended] 

30.  Section  49.204  is  amended  in 
paragraph  (a)  by  removing  the  words 
“materials  sold  that  have”  and  inserting 
in  their  place  “property  sold  that  has”. 

31.  Section  49.206-3  is  revised  to  read 
as  follows: 

49.208-3  Submission  of  inventory 
schedules. 

Subject  to  the  terms  of  the  termination 
clause,  and  whenever  termination 
inventory  is  involved,  the  contractor 
shall  submit  complete  inventory' 
disposal  schedules,  to  the  TCO, 
reflecting  inventory  that  is  allocable  to 
the  terminated  portion  of  the  contract. 
The  inventory  disposal  schedules  shall 
be  submitted  within  20  days  from  the 
effective  date  of  termination  unless 
otherwise  extended  by  the  TCO  based 
on  a  written  justification  to  support  the 
extension.  The  inventory  schedules 
shall  be  prepared  on  Standard  Form 
1428  (see  45.302). 
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32.  Section  49.303-2  is  revised  to  read 
as  follows: 

49.303-2  Submission  of  inventory 
schedules. 

Subject  to  the  terms  of  the  termination 
clause,  and  whenever  termination 
inventory  is  involved,  the  contractor 
shall  submit  complete  inventory 
disposal  schedules,  to  the  TCO, 
reflecting  inventory  that  is  allocable  to 
the  terminated  portion  of  the  contract. 
The  inventory  schedules  shall  be 
submitted  within  120  days  from  the 
effective  date  of  termination  unless 
otherwise  extended  by  the  TCO  based 
on  a  written  justiff  cation  to  support  the 
extension.  The  inventory  disposal 
schedules  shall  be  prepared  on  Standard 
Form  1428  (see  45.302). 

33.  Section  49.505  is  amended  by 
revising  paragraphs  (a)  and  (c),  and  the 
last  sentence  of  paragraph  (d)  to  read  as 
follows: 

49.505  Other  termination  clauses. 

(a)  Property  management.  The 
contracting  officer  shall  insert  the  clause 
at  52.249-11,  Termination  of  Use — 
Property  Management  Contracts,  in 
property  management  contracts. 
***** 

(c)  Failure  to  perform.  The  contracting 
officer  shall  insert  the  clause  at  52.249- 
13,  Failure  to  Perform,  in  property 
management  contracts,  except  such 
contracts  with  nonprofit  educational 
institutions. 

(d)  *  *  *  The  contracting  officer  shall 
also  insert  the  clause  in  time-and- 
material  contracts,  labor-hour  contracts, 
and  property  management  contracts. 
***** 

34.  Section  49.602-2  is  revised  to  read 
as  follows: 

.  49.602-2  Inventory  forms. 

Standard  Forms  1428,  Inventory 
Disposal  Schedule,  and  1429,  Inventory 
Disposal  Schedule — Continuation  Sheet, 
shall  be  used  to  support  settlement 
proposals  submitted  on  the  forms 
specified  in  49.602-l(a),  (b),  and  (c)  (see 
45.302). 

PART  51— USE  OF  GOVERNMENT 
SOURCES  BY  CONTRACTORS 

35.  Section  51.106  is  revised  to  read 
as  follows: 

51.106  Title. 

(a)  Title  to  all  property  acquired  by 
the  contractor  under  the  contracting 
officer’s  authorization  shall  vest  in  the 
parties  as  provided  in  the  contract. 

(b)  When  contracting  with 
educational  institutions  and  the 
Government  Property  clause  at  52.245- 
4,  Alternate  I  is  used,  agencies  may 


provide  higher  thresholds,  if 
appropriate. 

36.  Section  51.107  is  revised  to  read 
as  follows: 

51.107  Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  52.251-1,  Government  Supply 
Sources,  in  solicitations  and  contracts 
when  the  contracting  officer  may 
authorize  the  contractor  to  acquire 
supplies  from  a  Government  supply 
source. 

51.200  [Amended] 

37.  Section  51.200  is  amended  at  the 
end  of  the  second  sentence  by  removing 
“(see  45.304).” 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

38.  Section  52.216-7  is  amended  by 
revising  the  date  of  the  clause;  in 
paragraph  (b)(3)  by  revising  “paragraph 
(g)”  and  “paragraph  (d)”  to  read 
“paragraph  (h)”  and  “paragraph  (e)”, 
respectively;  redesignating  paragraphs 
(c)  through  (h)  as  (d)  through  (i) 
respectively;  adding  a  new  paragraph 
(c);  and  in  newly  designated  paragraph' 
(i)(l)  by  revising  “paragraph  (d)(4)”  to 
read  “paragraph  (e)(4)”.  The  revised  text 
reads  as  follows: 

52.216- 7  Allowable  Cost  and  Payment 

***** 

Allowable  Cost  and  Payment  (Date) 
***** 

(c)  Title.  (1)  Title  to  property  acquired  or 
produced  by  the  Contractor  for  performance 
of  this  contract,  the  costs  of  which  are 
allocable  to  this  contract  as  direct  costs,  shall 
vest  in  the  Government.  For  property 
acquired  or  produced  prior  to  execution  of 
this  contract,  vestiture  occurs  upon  execution 
of  the  contract.  Otherwise,  vestiture  occurs 
when  the  property  is  or  should  have  been 
allocable  or  properly  chargeable  to  this 
contract  under  sound  and  generally  accepted 
accounting  principles  and  practices. 

(2)  Property  to  which  the  Government  has 
obtained  title  solely  under  this  clause  is  not 
“Government  furnished  property.” 
***** 

52.216- 11  [Amended] 

39.  Section  52.216-11  is  amended  in 
the  first  sentence  of  the  introductory 
paragraph  of  the  section  by  removing 
“or  a  facilities  contract.” 

52.216- 12  [Amended] 

40.  Section  52.216-12  is  amended  in 
the  first  sentence  of  the  introductory 
paragraph  of  the  section  by  removing 
“(other  than  a  facilities  contract)”. 

52.216- 13  and  52.216-14  [Removed  and 
Reserved] 

41.  Sections  52.216-13  and  52.216-14 
are  removed  and  reserved. 


52.222-1 7  Labor  Standards  for 
Construction  Work-Property  Management 
Contracts. 

42.  Section  52.222-17  section  and 
clause  headings  are  revised  to  read  as 
set  forth  above;  and  the  date  of  the 
clause  is  revised. 

43.  Section  52.232-16  is  amended  by 
revising  the  date  of  the  clause  and 
paragraphs  (d),  (e),  and  (h)  of  the  clause 
to  read  as  follows: 

52.232-16  Progress  Payments. 

***** 

Progress  Payments  (Date) 
***** 

(d)  Title.  (1)  Title  to  property  acquired  or 
produced  by  the  Contractor  for  performance 
of  this  contract,  the  costs  of  which  are 
allocable  to  this  contract  as  direct  costs,  shall 
vest  in  the  Government.  For  property 
acquired  or  produced  prior  to  execution  of 
this  contract,  vestiture  occurs  upon  execution 
of  the  contract.  Otherwise,  vestiture  occurs 
when  the  property  is  or  should  have  been 
allocable  or  properly  chargeable  to  this 
contract  under  sound  and  generally  accepted 
accounting  principles  and  practices.  Except 
as  provided  in  52.245-2,  upon  liquidation  of 
all  progress  payments,  the  Contractor  shall 
have  title  to  property  acquired  or  fabricated 
for  this  contract  that  is  not  required  to  be 
delivered  to  the  Government 

(2)  Property  to  which  the  Government  has 
obtained  title  solely  under  this  clause  is  not 
“Government  furnished  property.” 

(3)  Except  for  Government  furnished 
property,  the  Contractor  may  sell  scrap 
resulting  from  performance  of  this  contract 
without  requesting  the  Contracting  Officer’s 
approval.  The  proceeds  shall  be  credited 
against  the  costs  of  performance. 

(4)  The  Contractor  shall  not  acquire  for  its 
own  use  property  to  which  title  is  vested  in 
the  Government  under  this  clause  or,  except 
as  provided  in  paragraph  (3)  of  this  clause, 
dispose  of  such  property  unless  authorized  to 
do  so  by  the  Contracting  Officer.  The 
Contractor  shall  (i)  exclude  the  allocable 
costs  of  the  property  from  the  costs  of 
contract  performance,  and  (ii)  repay  to  the 
Government  any  amount  of  unliquidated 
progress  payments  allocable  to  the  property. 

(e)  Risk  of  loss.  The  Contractor  is  liable  for 
loss,  theft,  or  destruction  of,  or  damage  io, 
property  acquired  or  produced  for 
performance  of  this  contract  unless  the 
Government  has  expressly  assumed  such 
risks,  taken  title  to  the  property  under 
52.245-2,  or  accepted  the  property.  The 
Contractor  shall  repay  the  Government  an 
amount  equal  to  the  unliquidated  progress 
payments  that  are  based  on  costs  allocable  to 
property  that  is  damaged,  lost,  stolen,  or 
destroyed. 

***** 

(h)  Special  terms  regarding  default.  If  this 
contract  is  terminated  under  the  Default 
clause — 

(1)  The  Contractor  shall,  on  demand,  repay 
to  the  Government  the  amount  of 
unliquidated  progress  payments. 

(2)  Upon  full  liquidation  of  progress 
payments,  the  Contractor  shall  have  title  to 
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all  property  acquired  or  fabricated  for 
performance  of  this  contract  except  such 
property  required  to  be  delivered  to  the 
Government  under  the  Default  clause  or 
property  to  which  the  Government  has  taken 
title  under  52.245-2. 

***** 

52.232- 21  [Removed  and  Reserved] 

44.  Section  52.232-21  is  removed  and 
reserved. 

45.  Section  52.232-32  is  amended  by 
revising  the  date  of  the  clause  and 
paragraphs  (f),  (g),  and  (j)  to  read  as 
follows: 

52.232- 32  Performance- Based  Payments. 

***** 

Performance-Based  Payments  (Date) 

(f)  Title.  (1)  Title  to  property  acquired  or 
produced  by  the  contractor  for  performance 
of  this  contract,  the  costs  of  which  are 
allocable  to  this  contract  as  direct  costs,  shall 
vest  in  the  Government.  For  property 
acquired  or  produced  prior  to  execution  of 
this  contract,  vestiture  occurs  upon  execution 
of  the  contract.  Otherwise,  vestiture  occurs 
when  the  property  is  or  should  have  been 
allocable  or  properly  chargeable  to  this 
contract  under  sound  and  generally  accepted 
accounting  principles  and  practices.  Except 
as  provided  in  52.245-2,  upon  liquidation  of 
all  progress  payments  the  contractor  shall 
have  title  to  property  acquired  or  fabricated 
for  this  contract  that  is  not  required  to  be 
delivered  to  the  Government. 

(2)  Property  to  which  the  Government  has 
obtained  title  solely  under  this  clause  is  not 
“Government  furnished  property.” 

(3)  Except  for  Government  furnished 
property,  the  Contractor  may  sell  scrap 
resulting  from  performance  of  this  contract 
without  requesting  the  Contracting  Officer’s 
approval.  The  proceeds  shall  be  credited 
against  the  costs  of  performance. 

(4)  The  Contractor  shall  not  acquire  for  its 
own  use  property  to  which  title  is  vested  in 
the  Government  under  this  clause  or,  except 
as  provided  in  paragraph  (3)  of  this  clause, 
dispose  of  such  property  unless  authorized  to 
do  so  by  the  contracting  officer.  The 
Contractor  shall  (i)  exclude  the  allocable 
costs  of  the  property  from  the  costs  of 
contract  performance,  and  (ii)  repay  to  the 
Government  any  amount  of  unliquidated 
progress  payments  allocable  to  the  property. 

(g)  Risk  of  loss.  The  Contractor  is  liable  for 
loss,  theft,  or  destruction  of,  or  damage  to, 
property  acquired  or  produced  for 
performance  of  this  contract  unless  the 
Government  has  expressly  assumed  such 
risks,  taken  title  to  the  property  under 
52.245-2,  or  accepted  the  property.  The 
Contractor  shall  repay  the  Government  an 
amount  equal  to  the  unliquidated  progress 
payments  that  are  based  on  costs  allocable  to 
property  that  is  damaged,  lost,  stolen,  or 
destroyed. 

***** 

(j)  Special  terms  regarding  default.  If  this 
contract  is  terminated  under  the  Default 
clause — 

(1)  The  Contractor  shall,  on  demand,  repay 
to  the  Government  the  amount  of 
unliquidated  progress  payments. 


(2)  Upon  full  liquidation  of  progress 
payments,  the  Contractor  shall  have  title  to 
all  property  acquired  or  fabricated  for 
performance  of  this  contract  except  such 
property  required  to  be  delivered  to  the 
Government  under  the  Default  clause  or 
property  to  which  the  Government  has  taken 
title  under  52.245-2. 

***** 

52.243- 2  [Amended] 

46.  Section  52343-2  is  amended  by 
removing  Alternate  IV  and  renumbering 
Alternate  V  as  Alternate  IV  of  the 
clause. 

47.  Section  52.243—4  is  amended  by 
revising  the  date  of  the  clause  and 
paragraph  (a)(3)  of  the  clause  to  read  as 
follows: 

52.243- 4  Changes. 

***** 

Changes  (Date) 

(a)  *  *  * 

(3)  In  the  Government  property  or 
services  furnished  for  contract 
performance;  or 
***** 

52.244- 2  [Amended] 

47-A.  Section  52.244-2  is  amended 
by  removing  paragraph  (a)(4)  of  the 
clause. 

48.  Sections  52.245-1  through 

52.245- 7  are  revised  to  read  as  follows: 

52.245- 1  Government  Furnished  Property 
(Fixed-Price  and  Labor-Hour  Contracts). 

As  prescribed  in  45.102(a),  insert  the 
following  clause: 

Government  Furnished  Property  (Fixed-Price 
and  Labor-Hour  Contracts)  (Date) 

(a)  Definitions.  The  “Government  Property 
Control”  clause  of  this  contract,  52.245-3, 
defines  certain  terms  used  in  Section  52.245. 
When  a  term  defined  in  52.245-3  is  used  in 
this  clause,  it  has  the  same  meaning  as  when 
used  in  52.245-3. 

(b)  Property  furnished  for  performance  of 
this  contract.  (1)  The  Government  furnished 
property  identified  in  this  contract  may  be 
used  for  performance  of  the  contract  on  a 
rent-free  basis.  The  Contractor  shall  not  use 
such  property  on  any  other  Government 
contracts  or  for  commercial  purposes  without 
the  Contracting  Officer’s  prior  approval. 
Unless  otherwise  permitted  by  law, 
commercial  use  shall  be  on  a  rental  basis. 

The  terms  and  conditions  of  the  “Rental 
Charges  for  Commercial  Use”  clause  of  this 
contract  shall  apply  to  each  rental. 

(2)  The  Contractor  shall  not  improve  or 
make  structural  alterations  to  real  property 
owned  or  leased  by  the  Government  and 
made  available  for  performance  of  this 
contract  unless  expressly  authorized  to  do  so 
in  writing  by  the  Contracting  Officer.  Title  to 
such  improvements  or  alterations  shall  vest 
in  the  Government  if  the  property  is 
accountable  under  this  contract  or  will  be 
determined  by  the  terms  of  the  contract 
under  which  the  real  property  is  accountable. 


(3)  The  Government  retains  title  to 
Government  furnished  property  including  . , 
Government  furnished  property  that  is 
incorporated  into  or  attached  to  any  property 

it  does  not  own.  Government  furnished 
property  does  not  become  a  fixture  or  lose  its 
identity  as  personal  property  by  being 
attached  to  real  property. 

(4)  The  Government  shall,  when  requested 
by  the  Contractor,  provide  information 
reasonably  required  for  the  property’s 
intended  use  to  the  extent  the  Government 
has  the  right  to  release  or  disclose  the 
information. 

(5)  If  the  Contractor  commingles  Contractor 
acquired  or  fabricated  material  with 
Government  furnished  material,  the 
provisions  of  paragraph  (c)  of  this  clause 
regarding  suitability  for  intended  use  shall 
not  apply  to  the  commingled  Government 
furnished  materia).  Notwithstanding  any 
other  provision  of  this  contract,  the 
Contractor  shall  be  responsible  for  any  failure 
to  comply  with  contract  requirements 
attributable  to  material  that  was  commingled. 

(c)  Suitability  for  intended  use.  The 
contract  delivery  or  performance  dates  are 
based  upon  the  expectation  that  Government 
furnished  property  will  be  suitable  for  its 
intended  use,  except  property  furnished  “as 
is”  (see  paragraph  (d)),  and  delivered  to  the 
Contractor  at  the  times  stated  in  the  contract 
or,  if  not  so  stated,  in  sufficient  time  to 
enable  the  Contractor  to  meet  the  contract’s 
delivery  or  performance  dates. 

(1)  The  Contractor  shall  notify  the 
Contracting  Officer  promptly  following 
receipt  of  Government  furnished  property 
that  is  not  suitable  for  its  intended  use  and 
take  corrective  action  or  dispose  of  the 
property  as  directed  by  the  Contracting 
Officer.  The  contract  shall  be  equitably 
adjusted  in  accordance  with  paragraph  (g)  of 
this  clause. 

(2)  The  Contractor  may  request  an 
equitable  adjustment  in  price,  schedule,  or 
both  when  Government  furnished  property  is 
not  delivered  to  the  Contractor  by  the 
required  time  and  such  untimely  delivery  has 
affected  contract  performance.  Any 
adjustment  shall  be  made  in  accordance  with 
paragraph  (g)  of  this  clause. 

(d)  Property  furnished  as  is.  (1)  Offerors 
and  the  Contractor  are  responsible  for 
assuring  that  Government  property  made 
available  on  an  “as  is”  basis  is  suitable  for 
the  offerors’  or  Contractor’s  purposes.  Such 
property  is  furnished  F.O.B.  at  the  location 
specified  in  the  solicitation  or  contract.  The 
cost  of  transporting,  installing,  modifying, 
repairing,  or  otherwise  making  such  property 
suitable  for  the  Contractor’s  intended  use 
shall  be  at  the  Contractor’s  expense. 
Modifications  to  property  furnished  “as  is” 
require  the  Contracting  Officer’s  prior  written 
approval. 

(2)  Special  tooling  or  special  test 
equipment  is  furnished  “as  is”  for 
performance  of  this  contract  if  the  Contractor 
acquired  or  fabricated  and  the  Government 
took  title  to  such  tooling  or  test  equipment 
under  this  or  a  prior  contract. 

(3)  The  Government  makes  no  warranty 
whatsoever  with  respect  to  property 
furnished  “as  is”  except  that  the  property 
will  be  in  the  same  condition  when  placed 
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at  the  specified  F.O.B.  location  as  when 
inspected  by  the  Contractor  or,  if  not 
inspected  by  the  Contractor,  as  of  the  last 
date  identified  in  the  solicitation  or  contract 
for  Contractor  inspection.  The  Contractor  is 
responsible  for  verifying  that  the  property’s 
condition  has  not  changed  during  that 
period.  If  the  Contractor  determines  the 
property’s  condition  has  changed  and  such 
change  will  adversely  affect  the  Contractor, 
the  Contractor  shall  immediately  notify  the 
Contracting  Officer  and  identify  the  changed 
condition.  If  the  Contracting  Officer  concurs 
that  the  property’s  condition  has  changed,  he 
or  she  may  restore  the  property  or  substitute 
other  Government  property  at  no  chSnge  in 
contract  price  (or  target  price  or  ceiling 
amount);  permit  the  Contractor  to  restore  the 
property  subject  to  an  equitable  adjustment; 
or,  decline  to  provide  the  property  subject  to 
an  equitable  adjustment  in  price,  schedule,  or 
both.  The  foregoing  provisions  for  adjustment 
are  the  exclusive  remedies  available  to  the 
Contractor.  The  Government  has  no  liability 
for  changes  in  the  property’s  condition 
discovered  after  removal  from  the  specified 
F.O.B.  location. 

(4)  Repairs  to  or  modifications  of  property 
furnished  “as  is”  do  not  affect  the 
Government’s  title  to  such  property. 

(e)  Changes  in  Government  furnished 
property.  (1)  The  contracting  Officer  may 
increase,  decrease,  or  substitute  other 
Government  property  for  the  property 
furnished  or  to  be  furnished  for  performance 
of  this  contract  or  require  use  of  Government 
furnished  property  in  lieu  of  Contractor 
property. 

(2)  Except  as  provided  in  paragraph  (e)(4), 
any  increase  in  the  amount  of  property 
furnished  for  performance  of  this  contract 
shall  result  in  an  equitable  reduction  in 
contract  price  and  appropriate  adjustment  of 
the  contract  delivery  or  performance  dates. 

(3)  The  Contractor  may  request  an 
equitable  adjustment  in  contract  price  in 
accordance  with  paragraph  (g)  of  this  clause 
for  a  decrease  in  or  substitution  for  the 
property  identified  in  the  contract  or 
withdrawal  of  authority  to  use  property 
accountable  under  another  contract  in 
performance  of  this  contract,  provided  such 
decrease,  substitution,  or  withdrawal 
increases  the  costs  of  contract  performance. 

(4)  If  the  Contracting  Officer  directs  the 
Contractor  to  use  Government  furnished 
property  in  lieu  of  Contractor  property  in 
performance  of  this  contract,  any  adjustment 
to  the  contract  price  or  terms  resulting  from 
such  direction  shall  be  made  in  accordance 
with  the  “Changes”  clause  of  this  contract. 

(f)  Risk  of  loss.  (1)  Except  as  provided  in 
paragraph  (f)(3),  the  Contractor  is  liable  for 
any  loss,  theft,  or  destruction  of,  or  damage 
to,  Government  furnished  property 
accountable  under  this  contract. 

(2)  Contractor  responsible  repairs  to,  or 
replacements  of.  Government  furnished 
property  shall  be  accomplished  at  no  change 
in  contract  price  (or  target  price  or  ceiling 
amount). 

(3)  The  Contractor  is  aot  liable  for — 

(i)  Government  furnished  property 
properly  consumed  in  performing  this 
contract;  or 

(ii)  Loss,  theft,  or  destruction  of,  or  damage 
to,  Government  furnished  property  when  the 


Contractor  is  providing  services  performed 
entirely  on  real  property  owned  or  leased  by 
the  Government  and  the  Contractor  does  not 
control  the  use  of,  or  access  to,  the 
Government  furnished  property. 

(4)  Except  as  provided  in  paragraph  (f)(5) 
of  this  clause,  the  Contractor  shall  notify  the 
Government's  property  administrator  in 
writing  promptly  following  the  loss,  theft,  or 
destruction  of,  or  damage  to.  Government 
furnished  property.  Such  notice  shall 
identify — 

(i)  Lost,  stolen,  destroyed,  or  damaged 
Government  property  by  description, 
contract  number,  national  stock  number  (if 
known),  and  either  part  number  or 
identification  number; 

(ii)  The  date  a  loss  or  theft  was  discovered 
or  damage  or  destruction  occurred  and,  if 
known,  the  circumstances; 

(iii)  Each  property  item’s  acquisition  cost; 

(iv)  The  contracts  affected; 

(v)  All  known  interests  in  commingled 
property  of  which  the  Government  property 
is  a  part;  and 

(vi)  The  insurance,  if  any,  covering  any 
part  of  or  interest  in  such  commingled 
property. 

(5)  The  Contractor  is  not  required  to 
provide  notice  of  loss,  theft,  or  destruction  of, 
or  damage  to,  low  value  property  which  the 
Contractor  does  not  need  for  continued 
performance  of  this  contract  until  contract 
completion  or  termination.  Such  notice  shall 
include  the  contract  number  and  each  such 
property  item’s  acquisition  cost,  description, 
national  stock  number  (if  known),  and  either 
its  part  number  or  identification  number. 

(6)  The  Contractor  shall  take  all  reasonable 
action  to  protect  damaged  Government 
furnished  property  from  further  damage  and 
to  physically  separate  such  property  from  all 
other  property. 

(7)  The  Contracting  Officer  may  replace, 
direct  the  Contractor  to  repair  or  replace,  or 
direct  the  Contractor  to  take  other 
appropriate  action  regarding  lost,  stolen, 
damaged,  or  destroyed  Government 
furnished  property  for  which  the 
Government  has  specifically  assumed  such 
risks  in  this  contract.  When  lost,  damaged, 
stolen,  or  destroyed  Government  furnished 
property  is  replaced  by  the  Government  or 
the  Contractor,  the  replacement  property 
shall  be  entered  into  the  property  control 
system  as  a  Government  furnished  property 
item.  Any  equitable  adjustment  incident  to 
such  direction  shall  be  determined  in 
accordance  with  paragraph  (g)  of  this  clause. 

(g)  Equitable  adjustments.  (1)  Equitable 
adjustments  shall  be  the  Contractor’s 
exclusive  remedy  for  Government  actions 
under  this  clause  and  shall  be  made  in 
accordance  with  the  procedures  of  the 
Changes  elause.  The  Government  shall  not  be 
liable  to  suit  for  breach  of  contract  for — 

(i)  Any  delay  in  delivery  of  Government 
furnished  property; 

(ii)  Delivery  of  Government  furnished 
property  in  a  condition  not  suitable  for  its 
intended  use; 

(iii)  An  increase  or  decrease  in,  or 
substitution  of,  Government  furnished 
property;  or 

(iv)  Failure  to  repair  or  replace 
Government  furnished  property  when  the 


Government  is  responsible  for  repair  or 
replacement 

(2)  An  equitable  adjustment  for 
Government  furnished  property  that  is  not  in 
a  condition  suitable  for  intended  use  or  the 
withdrawal  or  substitution  of  Government 
furnished  property  may  include  an  amount 
for  the  restoration  and  rehabilitation  of  the 
contractor’s  premises  caused  by  such 
condition,  withdrawal,  or  substitution. 

(h)  Maintenance  Responsibilities.  (1)  The 
contractor  is  responsible  for  the  maintenance 
of  Government  furnished  property 
accountable  under  this  contract,  including 
such  property  stored  at  a  Contractor-managed 
site.  The  Contractor  shall  perform  all 
maintenance,  including  preventive 
maintenance,  necessary  to  assure  that 
Government  furnished  property  remains 
suitable  for  its  intended  use  unless  the 
Contracting  Officer  specifically  relie  es  the 
contractor  of  its  maintenance  responsibility 
for  a  particular  item  or  class  of  items.  If 
routine  and  preventive  maintenance  are  not 
sufficient  to  sustain  a  property  item’s 
suitability  for  intended  use,  the  Contractor 
shall  notify  the  Contracting  Officer  promptly 
and  request  direction  regarding  repair  or 
replacement. 

(2)  The  Contractor  shall  notify  promptly 
the  Government’s  property  administrator  of 
the  need  for  any  replacement  of,  or  major 
repair  or  rehabilitation  to,  Government 
furnished  property  discovered  during  its 
maintenance  activities  and  shall  not  effect 
such  repair,  replacement,  or  rehabilitation 
unless  authorized  to  do  so  by  the  Contracting 
Officer. 

(i)  Return  of  Government  furnished 
property.  If  this  contract  requires 
Government  furnished  property  to  be 
returned  directly  to  the  Government  and  not 
entered  into  the  property  disposal  process — 

(1)  The  Contractor  shall  notify  the  Contract 
Administration  Office  of  its  intent  to  return 
such  property  at  least  10  working  days  prior 
to  return.  Notices  shall  identify  die  contracts 
under  which  the  items  are  accountable  and 
provide  each  item’s  name,  description,  and 
national  stock  number,  if  known,  or  part 
number  or  identification  number. 

(2)  The  property  shall  be  returned  to  the 
Government  in  a  condition  suitable  for  its 
intended  use  except — 

(i)  Lost,  stolen,  or  destroyed  property  that 
the  Government  has  determined  will  not  be 
replaced; 

(ii)  Damaged  property  that  the  Government 
has  determined  will  not  be  repaired; 

(iii)  Property  consumed  in  performance  of 
this  contract; 

(iv)  Property  attached  to,  incorporated  into, 
or  delivered  with,  a  deliverable  end  item;  or 

(v)  Property  furnished  as  is  shall  be 
returned  in  equal  or  better  condition  than 
when  furnished  to  the  Contractor. 

(j)  Disposal  of  Government  furnished 
property— { 1)  Inventory  disposal  schedules. 
Except  as  provided  in  paragraph  (i)  or  (j)(2), 
the  Contractor  shall  identify  Government 
furnished  property  no  longer  required  for 
performance  of  this  contract  using  Standard 
Form  1428,  Inventory  Disposal  Schedule. 
Unless  the  plant  clearance  officer  has  agreed 
to  a  different  submission  basis,  or  the 
contract  requires  inventory  disposal 
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schedules  to  be  submitted  electronically,  the 
Contractor  shall  prepare  separate  inventory 
disposal  schedules  for:  special  test 
equipment  with  general  purpose 
components;  special  test  equipment  that  does 
not  contain  general  purpose  components; 
printing  equipment;  automatic  data 
processing  equipment;  nonnuclear  hazardous 
materials;  and,  nuclear  materials.  Property 
with  the  same  description,  condition  code, 
and  reporting  location  may  be  grouped  in  a 
single  line  item.  Special  test  equipment  shall 
be  described  in  sufficient  detail  to  permit  an 
understanding  of  the  special  test  equipment’s 
intended  use.  The  Contractor  may  annotate 
the  schedule  to  identify  test  equipment  the 
Contractor  wishes  to  purchase  from  the 
Government  or  general  purpose  components 
thereof  the  Contractor  wishes  to  purchase  or 
use  in  the  performance  of  other  Government 
contracts. 

(2)  Scrap  lists.  Contractors  that  have 
Government  approved  scrap  procedures  may 
prepare  scrap  lists  (provided  such  lists  are 
consistent  with  the  approved  scrap 
procedures)  in  lieu  of  inventory  disposal 
schedules  except  for  scrap  that — 

(i)  Requires  demilitarization; 

(ii)  Is  a  classified  item; 

(iii)  Is  generated  from  classified  items; 

(iv)  Contains  hazardous  materials;  or 

(v)  Is  dangerous  to  the  public  health, 
safety,  or  welfare. 

(3)  Corrections.  If  the  plant  clearance 
officer  finds  that  property  identified  on  an 
inventory  disposal  schedule  or  scrap  list  is 
not  accountable  under  this  contract  or  is  not 
in  the  quantity  or  condition  indicated  on  the 
inventory  disposal  schedule  or  scrap  list,  he 
or  she  may  require  the  Contractor  to  correct 
the  inventory  disposal  schedule  or  scrap  list, 
may  reject  such  schedules  or  lists  at  any 
time,  or  may  require  submission  of  an 
inventory  control  schedule  in  lieu  of  a  scrap 
list 

(4)  Submission  requirements.  Inventory 
disposal  schedules  or  scrap  lists  shall  be 
submitted  to  the  plant  clearance  officer  for 
approval  no  later  than — 

(i)  Thirty  (30)  days  following  the 
Contractor’s  determination  that  a 
Government  furnished  property  item  is  no 
longer  required  for  performance  of  the 
contract; 

(ii)  Sixty  (60)  days  following  completion  of 
contract  deliveries  or  performance  or  such 
longer  period  as  may  be  approved  by  the 
plant  clearance  officer;  or 

(iii)  One  hundred  twenty  (120)  days 
following  contract  termination  in  whole  or  in 
part  or  such  longer  period  as  may  be 
approved  by  the  Contracting  Officer. 

(5)  Inventory  Schedule  Adjustments.  The 
Contractor  shall  provide  the  plant  clearance 
officer  at  least  10  working  days'  advance 
written  notice  of  its  intent  to  remove  a 
Government  furnished  property  item, 
including  an  item  identified  as  scrap,  from  an 
approved  inventory  disposal  schedule. 

Unless  the  plant  clearance  officer  objects  to 
the  intended  schedule  adjustment  within  the 
notice  period,  the  Contractor  may  make  the 
adjustment  upon  expiration  of  the  notice 
period. 

(6)  Storage.  The  Contractor  shall  store  the 
Government  furnished  property  identified  in 


an  inventory  disposal  schedule  pending 
receipt  of  disposal  instructions.  If  the 
Government  foils  to  provide  disposal 
instructions  within  120  days  following 
receipt  of  an  acceptable  inventory  disposal 
schedule,  the  Contractor  might  be  entitled  to 
an  equitable  adjustment  for  costs  incurred  to 
store  such  property  on  or  after  the  121st  day 
following  receipt  of  an  acceptable  schedule. 

(7)  Disposal.  Except  as  provided  in 
paragraph  (j)(7)(i).  Government  furnished 
property  shall  not  be  disposed  of  until  the 
Contractor  has  been  authorized  to  do  so  by 
the  plant  clearance  officer. 

(i)  If  the  Government  does  not  provide 
disposition  instructions  to  the  Contractor 
within  60  days  following  receipt  of  an 
acceptable  scrap  list,  the  Contractor  may 
dispose  of  the  listed  scrap. 

(ii)  The  Contractor  shall  prepare  for 
shipment,  deliver  f.o.b.  origin,  or  dispose  of 
Government  furnished  property  as  directed 
by  the  plant  clearance  officer.  The  Contractor 
shall  remove  and  destroy  any  markings 
identifying  the  property  as  Government 
property  when  the  plant  clearance  officer 
directs  disposal  by  sale  or  donation,  notifies 
the  Contractor  that  the  Government  has 
abandoned  the  property,  or  directs  the 
Contractor  to  scrap  the  property. 

(iii)  The  net  proceeds  from  a  disposal 
action  of  scrapped  Government  furnished 
property  shall  be  credited  to  the  contract 
under  which  the  Government  furnished 
property  was  accountable  or,  when  scrapped 
Government  furnished  property  is  not 
segregable  from  other  scrap,  to  an  appropriate 
overhead  account.  The  Contractor  shall  credit 
the  net  proceeds  of  other  disposal  actions  in 
accordance  with  instructions  provided  by  the 
plant  clearance  officer. 

(iv)  The  Contracting  Officer  may  require 
the  Contractor  to  demilitarize  the  property 
prior  to  shipment  or  disposal.  Any 
adjustment  in  contract  price  incident  to  the 
Contracting  Officer’s  direction  to  demilitarize 
Government  furnished  property  shall  be 
made  in  accordance  with  paragraph  (g)  of 
this  clause. 

(8)  Contractor  removal  of  property.  The 
Contractor  must  obtain  the  plant  clearance 
officer’s  approval  to  remove  Government 
furnished  property  from  its  premises  prior  to 
receipt  of  final  disposition  instructions.  If 
approval  is  granted,  the  Contractor  shall 
transport  and  store  the  property  at  Contractor 
expense.  The  storage  facility  must  be 
appropriate  for  assuring  the  property’s 
physical  safety  and  suitability  for  use. 
Approval  does  not  relieve  the  Contractor  of 
liability  for  loss,  theft,  or  destruction  of,  or 
damage  to,  such  property. 

(9)  Subcontractor  inventory  disposal 
schedules.  When  the  Contractor  permits  a 
subcontractor  or  supplier  to  use  at  a 
subcontractor  or  supplier  managed  site 
Government  property  furnished  to  the 
Contractor  for  performance  of  this  contract, 
the  Contractor  shall  require  the  subcontractor 
or  supplier  to  submit  inventory  disposal 
schedules  or  scrap  lists  to  the  Contractor  in 
sufficient  time  for  the  Contractor  to  comply 
with  the  requirements  of  paragraph  (j)(4)  of 
this  clause. 

(k)  Abandonment  and  restoration  of 
contractor’s  premises. 


(1)  The  Government  shall  not  abandon 
Government  furnished  property  that  is  or 
contains  a  hazardous  material  at  a 
Contractor-owned  location  without  the 
Contractor’s  written  concurrence.  The 
Contractor  may  request  an  equitable 
adjustment  in  contract  price,  target  price  or 
ceiling  amount  incident  to  such  agreement. 

(2)  The  Government,  upon  notice  to  the 
Contractor,  may  abandon  any  nonhazardous 
Government  property  in  place  at  which  time 
all  obligations  of  the  Government  regarding 
such  abandoned  property  shall  cease.  The 
Government  has  no  obligation  to  restore  or 
rehabilitate  the  Contractor’s  premises  under 
any  circumstances  and,  except  as  provided  in 
paragraphs  (g)(2)  and  \k)(l),  has  no  liability 
for  such  restoration  or  rehabilitation. 

(1)  Overseas  contracts.  In  a  contract 
performed  outside  the  United  States  of 
America,  its  territories,  or  possessions,  the 
words  “Government”  and  “Government 
furnished”  (wherever  they  appear  in  this 
clause)  shall  be  construed  as  “United  States 
Government”  and  “United  States 
Government  furnished,”  respectively. 

(End  of  clause) 

Alternate  I  (Date).  As  prescribed  in 
45.102(a),  substitute  the  following  paragraph 
(f)  for  paragraph  (f)  of  the  basic  clause: 

(f)  Limited  risk  of  loss.  (1)  The  Contractor’s 
liability  for  loss,  theft,  or  destruction  of,  or 
damage  to,  Government  furnished  property 
accountable  under  this  contract  shall  be 
limited  if  the  Contractor  maintains  a  property 
control  system  that  satisfies  the  requirements 
of  the  Government  Property  Control  clause  of 
this  contract  (hereinafter  referred  to  as  an 
approved  system). 

(2)  When  the  Contractor  maintains  an 
approved  system,  the  Contractor  shall  not  be 
liable  for  loss,  theft,  or  destruction  of,  or 
damage  to.  Government  property  accountable 
under  this  contract  except  loss,  theft, 
destruction,  or  damage  for  which  the 
Contractor  is  expressly  responsible  under  the 
terms  of  this  contract  or  loss,  theft, 
destruction,  or  damage  that  results  from — 

(i)  A  risk  expressly  required  to  be  insured 
under  this  contract  but  only  to  the  extent  of 
the  insurance  required  to  be  purchased  and 
maintained,  or  to  the  extent  of  insurance 
actually  purchased  and  maintained, 
whichever  is  greater; 

(ii)  A  risk  that  is  in  fact  covered  by 
insurance  or  for  which  the  Contractor  is 
otherwise  reimbursed,  but  only  to  the  extent 
of  such  insurance  or  reimbursement;  or 

(iii)  Willful  misconduct  or  lack  of  good 
foith  on  the  part  of  the  Contractor’s 
managerial  personnel. 

(3)  Following  notice  from  the 
Government’s  property  administrator  to  one 
of  the  Contractor’s  managerial  personnel  that 
the  Contractor’s  or  a  subcontractor’s  property 
control  system  is  not  in  compliance  with  the 
requirements  of  the  Government  Property 
Control  clause  of  this  contract,  the 
Contractor’s  failure  to  correct  its  system  or  to 
have  a  subcontractor’s  system  corrected 
within  the  dates  specified  by  the 
Government’s  property’  administrator,  or 
such  other  mutually  agreed  dates,  shall  be 
considered  willful  misconduct  or  lack  of 
good  faith  on  the  part  of  the  Contractor’s 
managerial  personnel.  The  Contractor  shall 
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be  liable  for  any  loss,  theft,  or  destruction  of, 
or  damage  to,  the  Government  furnished 
property  accountable  under  this  contract 
except  such  loss,  theft,  destruction,  or 
damage  that  the  Contractor  can  establish  by 
clear  and  convincing  evidence — 

(i)  Did  not  result  from  the  Contractor’s 
failure  to  maintain  an  approved  system;  or 

(ii)  Occurred  while  an  approved  system 
was  maintained  by  the  Contractor. 

(4)  Except  as  provided  in  (f)(3)(i)  and 
(f)(3)(ii),  the  Contractor  shall  be  liable  for 
loss,  theft,  or  destruction  of,  or  damage  to. 
Government  furnished  property  accountable 
under  this  contract  immediately  upon  notice 
by  certified  mail  that  the  Government  has 
withdrawn  approval  of  the  Contractor’s 
Government  property  control  system. 

(5)  The  Contractor  is  not  liable  for 
Government  property  properly  consumed  in 
performing  this  contract.  The  Contractor 
shall  have  no  liability  for  loss,  theft,  or 
destruction  of,  or  damage  to  Government 
property  furnished  for  performance  of 
services  entirely  on  real  property  owned  or 
leased  by  the  Government  when  the 
Contractor  does  not  control  the  use  of,  or 
access  to,  such  property. 

(6)  The  Contractor’s  transfer  of  Government 
furnished  property  to  the  possession  and 
control  of  a  subcontractor,  does  not  affect  the 
Contractor’s  liability  for  loss,  theft,  or 
destruction  of,  or  damage  to,  that  property. 

(7)  Except  as  provided  in  paragraph  (f)(8) 
of  this  clause,  the  Contractor  shall  notify  the 
Government’s  property  administrator  in 
writing  promptly  following  the  loss,  theft,  or 
destruction  of,  or  damage  to,  Government 
furnished  property.  Such  notice  shall 
identify — 

(i)  Lost,  stolen,  destroyed,  or  damaged 
Government  property  by  description, 
contract  number,  national  stock  number  (if 
known),  and  either  part  number  or 
identification  number; 

(ii)  The  date  a  loss  or  theft  was  discovered 
or  damage  or  destruction  occurred  and,  if 
known,  the  circumstances; 

(iii)  Each  property  item’s  acquisition  cost; 

(iv)  The  contracts  affected; 

(v)  All  known  interests  in  commingled 
property  of  which  the  Government  furnished 
property  is  a  part;  and 

(vi)  The  insurance,  if  any,  covering  any 
part  of  or  interest  in  such  commingled 
property. 

(8)  The  Contractor  is  not  required  to 
provide  notice  of  loss,  theft,  or  destruction  of, 
or  damage  to,  low  value  property  which  the 
Contractor  does  not  need  for  continued 
performance  of  this  contract  until  contract 
completion  or  termination.  Such  notice  shall 
include  the  information  required  by 
paragraph  (f)(7)  of  this  clause. 

(9)  The  Contractor  shall  take  all  reasonable 
action  to  protect  damaged  Government 
furnished  property  from  further  damage  and 
to  physically  separate  such  property  from  all 
other  property. 

(10)  The  Contractor  shall  repair,  renovate, 
or  take  such  other  action  with  respect  to  lost, 
stolen,  damaged,  or  destroyed  Government 
furnished  property  as  the  Contracting  Officer 
directs  and  adjust  the  property  records 
accordingly.  When  such  repair,  renovation, 
or  action  is  not  the  Contractor’s 


responsibility  under  this  contract,  the 
Contractor  shall  be  entitled  to  an  equitable 
price  adjustment,  in  accordance  with 
paragraph  (g)  of  this  clause.  Contractor 
responsible  repairs  to,  or  replacements  of. 
Government  furnished  property  shall  be 
accomplished  at  no  change  in  contract  price. 

(11)  The  Contractor  shall  not  include  in 
any  price  to  the  Government,  any  charge  or 
reserve  for  insurance  (including  any  self- 
insurance  fund  or  reserve)  covering  loss, 
theft,  or  destruction  of,  or  damage  to, 
Government  furnished  property  except  to  the 
extent  the  Government  might  have  expressly 
required  the  Contractor  to  carry  such 
insurance  under  another  provision  of  this 
contract. 

(12)  If  the  Contractor  is  reimbursed  or 
otherwise  compensated  for  any  loss,  theft,  or 
destruction  of,  or  damage  to,  Government 
furnished  property,  the  Contractor  shall  use 
the  proceeds  to  repair,  renovate,  or  replace 
such  property  or  equitably  reimburse  the 
Government,  as  directed  by  the  Contracting 
Officer  and  adjust  the  property  records 
accordingly. 

(13)  The  Contractor  shall  do  nothing  to 
prejudice  the  Government's  rights  to  recover 
against  third  parties  for  any  loss,  theft,  or 
destruction  of,  or  damage  to.  Government 
furnished  property.  When  requested  by  the 
Contracting  Officer,  the  Contractor  shall,  at 
Government  expense,  furnish  to  the 
Government  all  reasonable  assistance  and 
cooperation  (including  the  prosecution  of 
suit  and  the  execution  of  instruments  of 
assignment  in  fa vor  of  the  Government)  in 
obtaining  recovery. 

52.245-2  Special  Tooling  and  Special  Teat 
Equipment— Right  to  Title  (Fixed-Price 
Contracts). 

As  prescribed  in  45.102(b),  insert  the 
following  clause; 

Special  Tooling  and  Special  Test 
Equipment — Right  to  Title  (Fixed-Price 
Contracts)  (Date) 

(a)  Definitions.  The  “Government  Property 
Control”  clause  of  this  contract,  52.245-3, 
defines  certain  terms  used  in  Section  52.245. 
When  a  term  defined  in  52.245-3  is  used  in 
this  clause,  it  has  the  same  meaning  as  when 
used  in  52.245-3. 

(b)  Right  to  title.  The  Government  has  the 
right  to  take  title  to  special  tooling  or  special 
test  equipment  items  that  are  not  required  to 
be  delivered  under  this  contract  if  the  costs 
of  such  items  are  allocable  to  this  contract  as 
direct  costs.  That  right  ends  upon  expiration 
of  the  time  period,  in  paragraph  (e)  of  this 
clause.  Except  as  provided  in  paragraph  (f), 
the  Government  obtains  title  under  this 
clause  at  no  change  in  contract  price,  target 
pricet  or  ceiling  amount. 

(c)  Reports.  (1)  The  Contractor  shall  submit 
to  the  Contracting  Officer  a  report  identifying 
special  tooling  and  special  test  equipment  to 
which  the  Government  has  the  right  to  obtain 
title  under  paragraph  (b)  of  this  clause  as 
soon  as  practicable  during  contract 
performance  but  not  later  than  the  earlier 
of— 

(i)  90  days  prior  to  completion  of 
scheduled  deliveries  (other  than  technical 
data)  under  this  contract; 


(ii)  30  days  following  the  Contractor’s 
determination  that  a  right  to  title  tooling  or 
test  equipment  item  is  no  longer  required  for 
contract  performance. 

(2)  The  reports  shall  identify,  for  each  such 
tooling  or  test  equipment  item  or  groups  of 
identical  items,  the  items  or  group’s — 

(i)  Nomenclature; 

(ii)  Quantity; 

(iii)  Acquisition  cost; 

(iv)  Contract  number; 

(v)  Part  numbeifs)  made  or  tested;  and 

(vi)  Identification  number. 

(d)  Storage.  The  Contractor  shall  store  at  its 
expense  special  tooling  or  special  test 
equipment  identified  in  a  report  required  by 
paragraph  (c)  of  this  clause  until  the 
Government  notifies  the  Contractor  that  it 
has  taken  title  to  a  special  tooling  or  test 
equipment  item  or  until  expiration  of  the 
Government  notice  period.  Items  shall  be 
stored  in  a  manner  sufficient  to  preserve 
capability  and  provide  protection  from 
damage.  If  the  Government  requires  items  to 
be  stored  subsequent  to  the  Government’s 
assumption  of  title,  the  Contractor  might  be 
entitled  to  a  price  adjustment  as  provided  in 
paragraph  (f)  of  this  clause. 

(e)  Assumption  of  title.  (1)  The 
Government  must  notify  the  Contractor  that 
it  is  taking  title  to  a  special  tooling  or  special 
test  equipment  item  or  items  within  120 
days,  or  such  other  period  mutually  agreed 
upon,  following  receipt  of  a  Special  Tooling/ 
Special  Test  Equipment  report  or  other 
written  notice  from  the  Contractor 
identifying  special  tooling  or  special  test 
equipment  items  that  are  no  longer  required 
for  performance  of  this  contract. 

(2)  The  Government’s  notice  may  be 
written  or  electronic,  shall  identify  the 
special  tooling  or  special  test  equipment 
item(s),  and  may,  in  any  combination — 

(i)  Provide  packing,  packaging,  marking, 
and  shipping  instructions; 

(ii)  Direct  the  Contractor  to  prepare  the 
property  for  storage  at  the  Contractor’s 
facility  or  a  Government  facility;  or 

(iii)  Provide  instructions  when 
accountability  is  to  be  transferred  to'  another 
contract. 

(3)  The  Contractor’s  storage  obligations  are 
not  diminished  if  the  Government  notice 
period,  or  any  extension  thereof,  extends 
beyond  the  date  contract  deliveries  are 
completed. 

(f)  Price  adjustment.  The  contract  price 
may  be  equitably  adjusted  for  costs  incurred 
by  the  Contractor  to  store,  prepare  for  storage, 
package,  pack,  or  mark  for  shipment,  the 
special  tooling  or  special  test  equipment  to 
which  the  Government  has  taken  title.  Any 
adjustment  in  contract  price  shall  be  made  in 
accordance  with  the  procedures  of  the 
“Changes”  clause  of  this  contract  and  only  to 
the  extent  the  Contracting  Officer’s  actions 
under  paragraph  (e)  of  this  clause  required 
the  Contractor  to  incur  costs  that  it  would  not 
have  incurred  under  customary  commercial 
practices. 

(g)  Risk  of  loss.  The  Contractor  is 
responsible  for  any  loss,  theft,  or  destruction 
of.  or  damage  to,  special  tooling  or  special 
test  equipment  to  which  the  Government  has 
taken  title  under  this  clause  during  the 
period  commencing  upon  the  Government’s 


30204 


Federal  Register  /  Vol.  62,  No.  105  /  Monday,  June  2,  1997  /  Proposed  Rules 


delivery  of  the  notice  required  by  paragraph 
(e)  of  this  clause  and  ending  upon  placement 
aboard  a  carrier’s  conveyance  (f.o.b.  origin)  or 
delivery  at  the  specified  f.o.b.  destination 
point. 

(h)  Flow  down.  The  Contractor  shall  insert 
this  or  a  substantially  similar  clause  in  all 
contracts  and  similar  instruments  with  its 
first-tier  subcontractors  or  suppliers,  other 
than  subcontractors  or  suppliers  of 
commercial  items,  that  will  fabricate  or 
acquire  special  tooling  or  special  test 
equipment  for  performance  of  this  contract. 
(End  of  clause) 

52.245-3  Government  Property  Control. 

As  prescribed  in  45.102(c),  insert  the 
following  clause: 

Government  Property  Control  (Date) 

(a)  Definitions.  As  used  in  this  clause — 

Contractor’s  managerial  personnel  means 
the  Contractor’s  directors,  officers,  and  any  of 
the  Contractor’s  managers,  superintendents, 
or  equivalent  representatives  who  have 
supervision  or  direction  of  all  or 
substantially  all  of  the  contractor’s — 

(1)  Business;  or 

(2)  Operations  at  a  site  connected  with 
performance  of  this  contract. 

Equipment  means  items  whose  use  is  not 
limited  to,  or  with  only  minor  modification 
would  not  be  limited  to,  the  development, 
production,  or  maintenance  of  a  particular 
item  or  the  performance  of  a  particular 
service.  The  term  includes,  but  is  not  limited 
to,  automated  data  processing  equipment, 
office  equipment,  construction  equipment, 
hand  tools,  machine  tools  (other  than  special 
tooling),  test  equipment  (other  than  special 
test  equipment  or  components  thereof), 
furniture,  and  vehicles. 

Government  property  means  property  the 
Government  owns  or  leases. 

Government-furnished  property  means 
property  provided  by  the  Government  to  a 
Contractor  for  performance  of  a  contract. 

Low-value  property  means  equipment, 
special  tooling,  or  special  test  equipment  that 
has  an  acquisition  cost  of  $1500  or  less  and 
is  not  sensitive  property. 

Material  means  property  to  be  consumed  or 
expended  to  perform  a  service  or  produce  a 
deliverable  end  item  and  property 
incorporated  into  or  attached  to  an  end  item. 
The  term  includes  assemblies,  components, 
parts,  raw  and  processed  materials,  and 
supplies  that  may  be  consumed  in  normal 
use  in  performing  a  contract.  It  does  not 
include  equipment,  real  property,  special  test 
equipment,  special  tooling,  or  unique  Federal 
property. 

Nonprofit  organization  means  a  business 
entity  organized  and  operated  exclusively  for 
charitable,  scientific,  or  educational 
purposes,  the  net  earnings  of  which  do  not 
inure  to  the  benefit  of  any  private 
shareholder  or  individual,  that  is  exempt 
from  Federal  income  taxation  under  section 
501  of  the  Internal  Revenue  Code  and  does 
not  conduct  a  substantial  portion  of  its 
activities  carrying  on  propaganda  or 
otherwise  attempting  to  influence  legislation 
or  participating  in  any  political  campaign  on 
behalf  of  any  candidate  for  public  office. 

Personal  property  means  property  of  any 
kind  or  interest  in  it  except  real  property. 


battleships,  cruisers,  aircraft  carriers, 
destroyers,  submarines,  and  records  of  the 
Federal  Government. 

Plant  clearance  officer  means  a  person 
appointed  to  perform  plant  clearance 
functions. 

Precious  metals  means  silver,  gold, 
platinum,  palladium,  iridium,  osmium, 
rhodium,  and  ruthenium. 

Preventive  maintenance  means  regularly 
scheduled  maiptenance  performed  to  sustain 
suitability  for  intended  use  and  detect  and 
correct  minor  deficiencies  before  they  result 
in  serious  consequences. 

Property  means  real  and  personal  property. 

Property  administrator  means  a  person 
appointed  to  perform  Government  property 
administration. 

Real  property  means  land  and  rights  in 
land,  ground  improvements,  utility 
distribution  systems,  and  buildings  and  other 
structures.  It  does  not  include  foundations 
and  other  work  necessary  for  installing 
special  tooling,  special  test  equipment,  or 
equipment. 

Scrap  means  personal  property  that  has  no 
value  except  its  basic  metallic,  mineral,  or 
organic  content. 

Sensitive  property  means  property 
potentially  dangerous  to  the  public  safety  or 
security  if  stolen,  lost,  or  misplaced,  or  that 
must  be  subject  to  exceptional  physical 
security,  protection,  control,  and 
accountability  such  as  classified  property, 
weapons,  ammunition,  explosives,  controlled 
substances,  radioactive  materials,  hazardous 
materials  or  wastes,  or  precious  metals. 

Special  test  equipment  means  a  test  unit  or 
units  designed,  fabricated,  or  modified  to 
accomplish  special  purpose  testing, 
groupings  of  such  items,  general  purpose 
items,  or  any  combination  thereof,  that  are 
interconnected  and  interdependent  so  as  to 
become  a  new  functional  entity. 

Special  tooling  means  items,  such  as  jigs, 
dies,  fixtures,  molds,  patterns,  taps,  gauges, 
or  other  equipment  and  manufacturing  aids, 
which  are  of  such  a  specialized  nature  that 
without  substantial  modification  or  alteration 
their  use  is  limited  to  the  development, 
production,  repair,  or  maintenance  of 
particular  supplies  or  components  thereof,  or 
to  the  performance  of  particular  services. 

Unique  Federal  property  means 
Government-owned  personal  property,  or 
components  thereof,  that  is  specially 
designed  to  perform  or  support  the  mission 
of  one  or  more  Federal  agencies  and  is  not 
available  to  the  public. 

Work  in  process  means  bench  stock 
materials,  complete  or  incomplete  fabricated 
parts,  subassemblies,  assemblies,  and  similar 
items  that  are  created  during  production  of 
deliverable  end  items  or  are  required  to 
construct  special  tooling  or  special  test  * 
equipment  needed  to  produce  deliverable 
end  items. 

(b)  General.  (1)  This  clause  is  applicable  to 
Government  furnished  property;  property 
stored  by  the  Contractor  at  the  Government’s 
direction  including  property  to  which  the 
Government  has  taken  title  under  52.245-2; 
and,  under  cost-type  or  time-and-material 
contracts,  property  acquired  or  fabricated  by 
a  Contractor  to  which  the  Government  has 
obtained  title  under  the  clause  at  52.216-7. 


(2)  The  Contractor  is  responsible  for  the 
maintenance,  protection,  and  preservation  of 
Government  property  in  its  or  its 
subcontractors’  possession.  The  Contractor 
shall  account  for  such  property  as  required 
by  this  contract. 

(3)  If  the  Contractor  does  not  have  a 
property  control  system  that  is  approved  by 
the  Government’s  property  administrator,  it 
shall  establish  a  system  that  satisfies  the 
requirements  of  this  clause  within  90  days 
following  contract  award  (or  such  other 
mutually  agreeable  period).  Notwithstanding 
any  other  provision  of  this  contract  regarding 
liability  for  loss,  theft,  or  destruction  of,  or 
damage  to,  Government  property  in  the 
Contractor’s  or  its  subcontractors’  possession, 
the  Contractor  shall  be  liable  for  such  loss, 
theft,  destruction,  or  damage  until  its  system 
is  approved  by  the  Government’s  property 
administrator.  The  Contractor  shall  maintain 
its  system  during  the  period  Government 
property  is  in  its  or  its  subcontractors’ 
possession. 

(4)  The  Contractor  should  use  its  existing 
property  control  system  or  a  modification 
thereof  when  the  existing  or  modified  system 
satisfies  the  requirements  of  this  clause. 

(c)  Control  System  Requirements.  The 
property  control  system  shall  include  written 
processes  for — 

(1)  Assessing  the  system’s  efficiency  and 
effectiveness,  recommending  corrective 
action  or  general  improvements,  and 
implementing  appropriate  changes; 

(2)  Obtaining  approval  of  property  actions 
from  the  responsible  Government 
representative  no  later  than  the  time 
specified  in  this  contract  (when  such 
approval  is  required  by  this  contract)  and 
appropriately  documenting  such  approval; 

(3)  Inspecting  property  acquired  by  the 
Contractor  or  furnished  by  the  Government 
for  performance  of  this  contract  upon  receipt; 

(4)  Identifying  Government  property 
received  by  the  Contractor  that  was  intended 
for  other  persons  or  discrepancies  between 
the  type,  quantity,  or  condition  of 
Government  furnished  property  shipped  to 
and  actually  received  by  the  Contractor  and 
initiating  corrective  action; 

(5)  Promptly  entering  all  Government 
property  into  the  property  control  system; 

(6)  Assuring  that  Government  property  is 
properly  classified  (see  paragraph  (f)(2)(viii)); 

(7)  Assuring  Government  property  is  used 
only  as  authorized  by  the  Contracting  Officer; 

(8)  Controlling  the  distribution  and  return 
of  pilferable  property; 

(9)  Scheduling  and  monitoring 
Government  property  maintenance  to  assure 
timely  performance  and  recording  of  all 
maintenance  actions; 

(10)  Accurately  recording  by  type  and 
quantity  Government  material  consumed 
during  contract  performance; 

(11)  Performing,  reporting,  and  recording 
all  inventories  required  by  this  contract; 

(12)  Identifying  and  reporting  lost, 
damaged,  or  destroyed  government  property 
and  generating  corrective  action 
recommendations; 

(13)  Maintaining  special  security  for 
classified  or  sensitive  property 
commensurate  with  the  property’s  security 
classification,  special  handling  requirements, 
or  both; 
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(14)  Accurately  preparing  and  timely 
submitting  the  records  and  reports  required 
by  this  contract; 

(15)  Assuring  subcontractors  have  adequate 
procedures  for  the  control  and  protection  of 
Government  property; 

(16)  Justifying  the  continued  need  for 
Government  property  to  perform  this 
contract; 

(17)  Moving  and  storing  Government 
property  in  a  manner  commensurate  with  the 
property’s  handling  and  storage 
requirements;  and 

(18)  Disposing  of  Government  property  in 
accordance  with  the  requirements  of  this 
contract. 

(d)  Access.  The  Government  shall  have 
access,  at  all  reasonable  times,  to  the 
premises  at  which  any  Government  property 
is  located  and  to  the  Contractor’s 
Government  property  records  and  supporting 
information. 

(e)  Property  control  system  submission, 
review,  and  approval.  (1)  Except  as  provided 
in  paragraph  (d)(2)  of  this  clause,  offerors 
shall  submit  their  written  property  control 
systems  and  processes  with  their  offer  if — 

(1)  The  offeror  does  not  have  an  existing 
property  control  system  or  its  existing  system 
has  not  been  approved  by  a  Government 
property  administrator; 

(ii)  The  offeror’s  property  control  system 
last  was  approved,  or  approval  validated, 
more  than  2  years  prior  to  the  date  of  its 
offer; 

(iii)  A  Government  property  administrator 
has  requested  corrections  to  the  offeror’s 
system  or  procedures  and  such  corrections 
have  not  been  made;  or 

(iv)  Approval  of  the  system  has  been 
withdrawn. 

(2)  The  submission  requirements  in 
paragraph  (d)(1)  do  not  apply  to  offerors  that 
have  a  Government  property  system  that  has 
been  approved  or  validated  by  the 
Government  no  more  than  2  years  prior  to  the 
time  for  submission  of  offers.  Such  offerors 
are  required  only  to  submit  to  the 
Government's  property  administrator,  within 
90  days  following  contract  award,  changes 
required  to  conform  the  system  with 
requirements  in  this  contract.  The 
submission  date  may  be  extended  by  the 
Government’s  property  administrator  if  he  or 
she  determines  that  an  extension  is 
warranted. 

(3)  The  Government’s  property 
administrator  shall  review  the  Contractor’s 
system  for  conformance  with  contract 
requirements  and  approve  or  require 
corrections  to  the  system  and  its 
implementing  procedures.  The  Contractor 
shall  accomplish  the  required  corrections  at 
no  change  in  price  or  fee. 

(4)  The  Government  may  review  the 
Contractor’s  previously  approved  system  or 
require  the  Contractor  to  review  a 
subcontractor’s  system  to  assure  compliance 
with  contract  requirements.  The 
Government’s  property  administrator  may 
validate  approval  of,  require  corrections  to, 
or  with  the  administrative  contracting 
officer’s  concurrence,. withdraw  approval  of 
the  Contractor’s  system  or  require  the 
Contractor  to  have  a  subcontractor’s  system 
corrected.  The  Contractor  shall  implement 


corrections  required  by  the  Government’s 
property  administrator  by  the  date  specified 
by  the  property  administrator  or  such  other 
date  agreed  upon  at  no  change  in  price  or  fee. 
The  Contractor’s  failure  to  implement 
corrections  in  a  timely  manner  might  result 
in  the  system’s  approval  being  withdrawn. 

(5)  The  Contractor  shall  make  available  to 
the  Government’s  property  administrator  all 
records  and  related  information  reasonably 
required  to  verify  that  the  Contractor’s  or  a 
subcontractor’s  Government  property  control 
system  conforms  to  contract  requirements. 
Any  disagreement  as  to  the  amount  or  type 
of  information  required  for  such  verification 
shall  be  referred  to  the  administrative 
contracting  officer  for  resolution. 

(f)  Property  records  and  supporting 
information— (1)  General,  (i)  The  Contractor 
shall  establish  or  maintain  a  property  record 
that  is  current  and  complete  for  each 
Government  property  item  in  its  or  its 
subcontractors’  possession.  Identical  items 
may  be  consolidated  in  a  single  property 
record  if  the  consolidated  record  provides  the 
information  required  by  this  clause.  The 
Contractor  shall  identify  useable  components 
permanently  removed  from  Government 
property  as  Government  property  items,  enter 
such  items  into  its  property  control  system, 
and  establish  and  maintain  appropriate 
property  records.  Property  records  created  by 
a  subcontractor  that  has  an  approved 
property  system  may  be  used  in  lieu  of 
creating  new  records. 

(ii)  Contractors  that  use  a  Material 
Requirements  Planning,  Manufacturing 
Resource  Planning,  Material  Management 
Accounting  System,  or  similar  systems  may 
use  those  systems  to  generate  the  records  for 
material  items. 

(iii)  If  the  Contractor  has  an  approved 
property  control  system,  its  documents 
evidencing  receipt  and  issue  shall  be  the 
property  control  records  for  Government 
material  issued  for  immediate  consumption. 

(iv)  When  the  Government  is  responsible 
for  the  replacement  of  a  property  item  under 
this  contract  and  has  elected — 

(A)  To  replace  or  have  the  Contractor 
replace  the  item,  the  Contractor  shall 
annotate  appropriately  the  property  record 
for  the  item  being  replaced,  close  that  record, 
end  create  a  new  property  record  for  the 
replacement  item;  or 

(B)  Not  to  replace  or  have  the  Contractor 
replace  the  item,  the  Contractor  shall  close 
the  property  record  for  that  item. 

(v)  The  Contractor  shall  provide  the 
acquisition  cost  for  each  Government 
property  item  that  was  acquired  or  fabricated 
by  the  Contractor  during  performance  of  this 
contract.  Estimated  costs  may  be  provided 
when  the  actual  costs  are  not  known. 

(vi)  The  Government  shall  provide  the 
acquisition  cost  for  Government  furnished 
property  within  30  days  following  delivery  of 
the  property  to  the  Contractor.  The 
Contractor  shall  notify  the  Government’s 
property  administrator  promptly  if  the 
acquisition  cost  information  is  not  received 
within  that  period. 

(vii)  Property  records  are  not  required  for 
work  in  process. 

(2)  Standard  information.  Each  property 
control  record  shall  contain  the  following 
information —  >- 


(i)  The  item’s  name,  description,  property 
classification,  and  National  Stock  Number  (if 
the  item  has  a  national  stock  number).  The 
National  Stock  Number  for  property 
controlled  by  documents  evidencing  receipt 
and  issue  is  not  required  until  property 
disposal. 

(ii)  Contract  number  or  equivalent  code 
designation. 

(iii)  Quantity  received  or  fabricated,  issued, 
and  on  hand. 

(iv)  The  date  of  the  most  recent  physical 
inventory  or  other  posting  reference. 

(v)  Acquisition  cost. 

(vi)  Current  location.  (For  low  value 
property,  identify  the  initial  location  only.) 

(vii)  The  most  recent  transaction  date. 

(viii)  The  property’s  classification.  (Use 

only  one  of  the  following  for  each  property 
item:  Land,  Buildings,  Other  Real  Property, 
Equipment,  Special  Test  Equipment,  Special 
Tooling,  Unique  Federal  Property,  or 
Material.) 

(3)  Additional  Information — (i)  Special 
tooling  and  special  test  equipment  records. 
The  Contractor  shall  provide  the  information 
required  by  paragraph  (f)(2)  for  each  general 
purpose  test  equipment  item  that  is  a 
removable  or  reusable  component  of 
Government-owned  special  test  equipment  if 
removal  and  reuse  is  economically  feasible. 

(ii)  Equipment  records.  Each  record  shall 
include  the  manufacturer’s  name. 
Commercial  and  Government  Entity  (CAGE) 
code  or  equivalent  information,  serial 
number  and  model  or  part  number. 

(iii)  Real  property  records.  (A)  Records  are 
not  required  for  portable  buildings  or 
facilities  specifically  acquired  or  constructed 
for  tests  that  will  result  in  the  destruction  of 
such  buildings  or  facilities. 

(B)  Real  property  records  must  be  itemized, 
indexed,  and  contain  a  description  of  the 
property,  its  location,  original  acquisition 
cost,  a  description  of  property  alterations 
made  or  construction  work  performed  by  the 
Contractor,  including  an  identification  of  the 
construction  sites  supporting  such  alterations 
or  construction,  and  separately  identify  the 
cost  of  such  alterations  or  construction. 
Supporting  documentation  shall  include 
maps,  drawings,  plans,  specifications,  and,  if 
necessary,  supplementary  data  needed  to 
completely  describe  and  value  the  property. 

(C)  Costs  incurred  by  the  Government  or 
the  Contractor,  to  acquire,  construct,  alter,  or 
improve  Government-owned  or  -leased  real 
property,  including  additions,  expansions, 
extensions,  or  conversions  thereof,  shall  be 
added  to  the  property’s  acquisition  cost  if 
they  increase  the  value,  life,  utility, 
capability,  or  serviceability  of  the  property. 

(D)  The  Governmeut’s  real  property  records 
shall  be  modified  and  annotated  with  a 
statement  of  the  pertinent  facts  when 
property  is  sold,  transferred,  donated, 
destroyed,  abandoned  by  the  Government  in 
place,  or  condemned. 

(iv)  Records  of  maintenance  actions.  The 
property  records  for  items  requiring 
maintenance  shall  contain  the  maintenance 
schedule,  the  dates  maintenance  actions  were 
performed,  and  identify  any  deficiencies 
discovered. 

(v)  Scrap  records.  (A)  The  Contractor’s 
scrap  records  shall  provide  the — 
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(1)  Contract  number  or  equivalent  code 
designation  from  which  the  scrap  was 
derived; 

(2)  Scrap  classification  by  material  content; 
and 

(3)  Disposition  and  disposition  dates. 

(B)  When  Contractor  and  Government- 

owned  property  of  the  same  stock  or 
classification  are  used  to  produce  an  item  or 
any  component  thereof  and  property 
scrapped  during  such  production  cannot  be 
identified  as  Contractor  or  Government- 
owned  property,  the  Government  property 
scrap  records  shall  reflect  a  proportional, 
equitable  share  of  such  scrap. 

(vi)  Property  returned  under  warranty.  The 
Contractor  shall  establish  a  separate  property 
record  for  each  item  returned  for  correction 
under  a  warranty  and  maintain  the  records 
on  a  contract-by-contract  basis.  The  records 
shall  identify  the  date  received,  the  contract 
number  under  which  the  item  was  returned, 
the  corrective  action  performed,  and  the  date 
the  item  is  returned  to  the  Government.  Once 
a  property  record  has  been  established, 
identical  items  received  for  corrective  action 
shall  be  added  to  the  established  record  and 
the  information  required  by  this  paragraph 
maintained  for  each  item. 

(vii)  Sensitive  property.  Property  records 
shall  legibly  and  conspicuously  identify 
sensitive  property. 

(g)  Reports— (\)  Government  Property.  The 
Contractor  shall  report  all  Government 
property  accountable  under  this  contract  that 
is  in  its  or  its  subcontractors’  possession  as 
of  September  30  of  each  calendar  year  or 
upon  completion  of  all  property  disposal 
actions  under  this  contract,  whichever  is 
sooner.  The  report  shall  be  prepared  using  SF 
1422  (or  an  agency  equivalent  furnished  by 
the  Contracting  Officer)  and  submitted  to  the 
Government’s  property  administrator  no  later 
than  October  31  of  each  calendar  year. 

(2)  Misdirected  government  property.  The 
Contractor  shall  submit  a  written  report  to 
the  Government’s  property  administrator 
immediately  following  receipt  of  Government 
property  intended  for  another  person  or 
Government  property  not  required  for 
performance  of  a  Government  contract  and 
request  disposition  instructions.  To  the 
extent  practical,  the  report  shall  identify  the 
shipment’s  content,  intended  recipient, 
carrier  that  made  delivery,  the  Government 
activity  from  which  the  shipment  originated, 
and  the  shipment’s  current  location. 

(3)  Late  Government  Furnished  Property. 
The  Contractor  shall  report  to  the  Contracting 
Officer,  with  a  concurrent  copy  to  the 
Government's  property  administrator,  a 
failure  to  receive  Government  furnished 
property  at  the  time  stated  in  the  contract  or, 
when  a  time  is  not  stated,  in  sufficient  time 
to  enable  the  Contractor  to  meet  the 
contract's  delivery  or  performance  dates. 

Each  report  shall  forward  the  Contractor’s 
estimate  of  the  extent  to  which  such  failure 
has  affected  or  might  affect  contract 
performance. 

(h)  Physical  inventories. — (1)  Periodic. 
Except  for  low  value  property  and  work  in 
process,  the  Contractor  shall  periodically 
physically  inventory  all  Government 
property  in  its  possession.  The  Contractor, 
with  the  approval  of  the  property 


administrator,  shall  establish  the  method, 
frequency,  and  procedures  for  such 
inventories  to  assure  the  existence  and 
location  of  such  property  are  accurately 
established  and  the  records  and  reports 
required  by  this  clause  are  complete  and 
accurate.  For  purposes  of  this  clause, 
electronic,  optical,  electro-magnetic,  or 
similar  inventory  systems  approved  by  the 
Government’s  property  administrator  satisfy 
the  requirement  for  physical  inventories. 

(2)  Contract  termination  or  completion 
inventories.  The  Contractor  shall  inventory 
all  property  furnished  by  the  Government  or 
acquired  or  fabricated  by  the  Contractor  for 
performance  of  this  contract  immediately 
following  a  notice  of  termination  or  partial 
termination  of  this  contract  or  upon 
completion  of  deliveries  or  performance 
under  the  contract  except  property  that  is 
authorized  for  use  on  a  follow-on  or  other 
Government  contract.  Such  property  does  not 
have  to  be  inventoried  if  the  Contractor  has 
notified  the  property  administrator  that 
record  balances  have  been  transferred  to  the 
receiving  contract. 

(3)  Restriction.  The  Contractor  personnel 
who  perform  physical  inventories  shall  not 
be  the  same  individuals  who  maintain  the 
property  records  required  by  this  contract  or 
have  custody  of  the  property  unless 
authorized  to  do  so  by  the  property 
administrator. 

(1)  Markings — (1)  Contractor  acquired  or 
fabricated  property — (i)  Cost-type  contracts. 
The  Contractor  shall  legibly  and 
conspicuously  mark  Contractor  acquired  or 
fabricated  property  other  than  material  with 
the  phrase  “U.S.  Government  Property”  (or  a 
similar  phrase  that  conveys  Government 
ownership),  and  a  control  number  that  links 
the  property  to  the  property  records 
maintained  by  the  Contractor,  as  soon  as 
practicable  following  the  Government’s 
assumption  of  title  to  the  property. 

(ii)  Fixed  price  type  contracts.  This 
paragraph  applies  only  to  special  tooling  or 
special  test  equipment  to  which  the 
Government  has  taken  title  under  52.245-2. 
The  Contractor  shall  affix  the  markings 
identified  in  paragraph  (i)(l)(i)  to  such 
tooling  or  test  equipment  as  soon  as 
practicable  following  receipt  of  the 
Government’s  notice  that  it  has  taken  title  to 
a  special  tooling  or  special  test  equipment 
item. 

(2)  Government  furnished  property. 
Promptly  following  receipt  of  Government 
furnished  property,  the  Contractor  shall 
determine  whether  the  property  bears  a 
Government  ownership  marking,  mark 
unmarked  property  with  the  markings 
identified  in  paragraph  (i)(l)(i),  and  replace 
any  control  numbers  affixed  by  others  with 
the  Contractor’s  control  number. 

(j)  Overseas  contracts.  In  a  contract 
performed  outside  the  United  States  of 
America,  its  territories,  or  possessions,  the 
words  “Government”  and  “Government 
furnished”,  (as  used  in  this  clause,  mean 
“United  States  Government”  and  “United 
States  Government  furnished,”  respectively.) 
(End  of  clause)  • 

Alternate  I  (Date)  As  prescribed  in 
45.102(c),  replace  paragraphs  (f)  and  (g)  of 
the  basic  clause  with  the  following: 


(f)  Property  Records.  The  Contractor  shall 
establish  a  separate  property  record  for  each 
Government  property  item  returned  for 
correction  under  a  warranty  and  maintain  the 
records  on  a  contract-by-contract  basis.  The 
records  shall  identify  the  item’s  name, 
description,  property  classification,  and 
national  stock  number  (if  the  item  has  a 
national  stock  number),  the  date  received,  the 
contract  number  under  which  the  item  was 
returned,  the  corrective  action  performed, 
and  the  date  the  item  is  returned  to  the 
Government.  Once  a  property  record  has 
been  established,  identical  items  received  for 
corrective  action  shall  be  added  to  the 
established  record  and  the  information 
required  by  this  paragraph  maintained  for 
each  item. 

(g)  Reports — (1)  Misdirected  government 
property.  The  Contractor  shall  submit  a 
written  report  to  the  Government’s  property 
administrator,  immediately  following  receipt 
of  Government  property  intended  for  another 
person  or  Government  property  not  required 
lor  performance  of  a  Government  contract 
and  request  disposition  instructions.  To  the 
extent  practical,  the  report  shall  identify  the 
shipment’s  content,  intended  recipient, 
carrier  that  made  delivery,  the  government 
activity  from  which  the  shipment  originated, 
and  the  shipment’s  current  location. 

(2)  Late  Government  Furnished  Property. 
The  Contractor  shall  report  to  the  Contracting 
Officer,  with  a  concurrent  copy  to  the 
Government’s  property  administrator,  a 
failure  to  receive  Government  furnished 
property  at  the  time  stated  in  the  contract  or, 
when  a  time  is  not  stated,  in  sufficient  time 
to  enable  the  contractor  to  meet  the  contract’s 
delivery  or  performance  dates.  Each  report 
shall  forward  the  Contractor’s  estimate  of  the 
extent  to  which  such  failure  has  affected  or 
might  affect  contract  performance. 

52.245-4  Government  Property  (Cost 
Reimbursement  and  Time  and  Material 
Contracts). 

As  prescribed  in  45.102(d),  insert  the 
following  clause: 

Government  Property  (Cost  Reimbursement 
and  Time  and  Material  Contracts)  (Date) 

(a)  Definitions.  The  “Government  Property 
Control”  clause  of  this  contract,  52.245-3, 
defines  certain  terms  used  in  Section  52.245. 
When  a  term  defined  in  52.245-3  is  used  in 
this  clause,  it  has  the  same  meaning  as  when 
used  in  52.245-3. 

(b)  General.  (1)  Except  as  provided  in 
paragraph  (c)  of  this  clause,  the  Contractor 
shall  use  its  own  property  to  perform  this 
contract. 

(2)  The  Contractor  shall  not  acquire 
equipment  or  real  property  for  the 
Government  unless — 

(i)  The  equipment  or  real  property  is 
specified  as  a  deliverable  end  item  under  this 
contract;  or 

(ii)  The  Contractor  is  a  nonprofit 
organization  whose  primary  purpose  is  the 
conduct  of  scientific  research,  or  a  nonprofit 
institution  of  higher  education,  that  is 
performing  a  Government  contract  for  basic 
or  applied  scientific  research  and  has 
obtained  the  Contracting  Officer’s  approval  to 
acquire  tangible  personal  property  for  the 
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Government  prior  to  the  acquisition  of  such 
property. 

(3)  The  Contractor  shall  not  use 
Government  property,  including  property 
furnished  by  the  Government  for 
performance  of  this  contract,  on  any  other 
Government  contract  or  for  any  commercial 
purpose  without  the  Contracting  Officer’s 
prior  approval.  Unless  otherwise  permitted 
by  law,  commercial  use  shall  be  on  a  rental 
basis.  The  terms  and  conditions  of  the 
“Rental  Charges  for  Commercial  Use”  clause 
of  this  contract  shall  apply  to  each  rental. 

(4)  If  the  Contractor  commingles  Contractor 
acquired  or  fabricated  material  with 
Government  furnished  material,  the 
provisions  of  paragraph  (c)(3)  of  this  clause 
regarding  suitability  for  intended  use  shall 
not  apply  to  the  commingled  Government 
furnished  material.  Notwithstanding  any 
other  provision  of  this  contract,  the 
Contractor  shall  be  responsible  for  any  failure 
to  comply  with  contract  requirements 
attributable  to  material  that  was  commingled. 

(c)  Property  furnished  for  performance  of 
this  contract— { 1)  Title,  (i)  The  Government 
retains  title  to  Government  furnished 
property,  including  Government  furnished 
property  that  is  incorporated  into  or  attached 
to  any  property  it  does  not  own.  Government 
furnished  property  does  not  become  a  fixture 
or  lose  its  identity  as  personal  property  by 
being  attached  to  real  property. 

(ii)  The  Contractor  shall  not  improve  or 
make  structural  alterations  to  real  property 
furnished  for  performance  of  this  contract 
unless  expressly  authorized  to  do  so  in 
writing  by  the  Contracting  Officer.  Title  to 
such  improvements  or  alterations  shall  vest 
in  the  Government  if  the  property  is 
accountable  under  this  contract  or  will  be 
determined  by  the  terms  of  the  contract 
under  which  the  real  property  is  accountable. 

(2)  Rent  free  basis.  The  Government 
furnished  property  identified  in  this  contract 
may  be  used  for  performance  of  the  contract 
on  a  rent-free  basis.  The  Government  shall, 
when  requested  by  the  Contractor,  provide 
information  reasonably  required  for  the 
intended  use  of  such  property  to  the  extent 
the  Government  has  the  right  to  release  or 
disclose  the  information. 

(3)  Suitability  for  intended  use.  (i)  The 
contract  delivery  or  performance  dates  are 
based  upon  the  expectation  that  Government 
furnished  property  will  be  suitable  for  its 
intended  use,  except  property  furnished  “as 
is”  (see  paragraph  (c)(4)),  and  delivered  to 
the  Contractor  at  the  times  stated  in  the 
contract  or,  if  not  so  stated,  in  sufficient  time 
to  enable  the  contractor  to  meet  the  contract’s 
delivery  or  performance  dates. 

(ii)  The  Contractor  shall  notify  the 
Contracting  Officer  promptly  following  the 
Contractor’s  identification  of  Government 
furnished  property  that  is  not  suitable  for  its 
intended  use  and  take  corrective  action  or 
dispose  of  the  property  as  directed  by  the 
Contracting  Officer.  The  contract  shall  be 
equitably  adjusted  in  accordance  with 
paragraph  (e)  of  this  clause. 

(iii)  The  Contractor  may  request  an 
equitable  adjustment  when  Government 
furnished  property  is  not  delivered  to  the 
Contractor  by  the  required  time  and  such 
untimely  delivery  has  affected  contract 


performance.  Any  adjustment  shall  be  made 
in  accordance  with  paragraph  (e)  of  this 
clause. 

(4)  Property  furnished  "as  is",  (i)  Offerors 
and  Contractors  are  responsible  for  assuring 
that  Government  furnished  property  made 
available  on  an  “as  is”  basis  is  suitable  for 
the  offerors’  or  Contractor’s  purposes.  Such 
property  is  furnished  F.O.B.  at  the  location 
specified  in  the  solicitation  or  contract.  The 
cost  of  transporting,  installing,  modifying, 
repairing,  or  otherwise  making  such  property 
suitable  for  the  Contractor’s  intended  use 
shall  be  at  the  Contractor’s  expense. 
Modifications  to  property  furnished  “as  is” 
require  the  Contracting  Officer’s  prior  written 
approval. 

(ii)  Special  tooling  or  special  test 
equipment  is  furnished  “as  is”  for 
performance  of  this  contract  if  the  Contractor 
acquired  or  fabricated  and  the  Government 
took  title  to  such  tooling  or  test  equipment 
under  this  or  a  prior  contract 

(iii)  The  Government  makes  no  warranty 
whatsoever  with  respect  to  property 
furnished  “as  is”  except  that  the  property 
will  be  in  the  same  condition  when  placed 
at  the  specified  F.O.B.  location  as  when 
inspected  by  the  Contractor  or,  if  not 
inspected  by  the  Contractor,  as  of  the  last 
date  identified  in  the  solicitation  or  contract 
for  Contractor  inspection.  The  Contractor  is 
responsible  for  verifying  that  the  property’s 
condition  has  not  changed  during  that 
period.  If  the  Contractor  determines  the 
property’s  condition  has  changed  and  such 
change  will  adversely  affect  the  Contractor, 
the  Contractor  shall  immediately  notify  the 
Contracting  Officer  and  identify  the  changed 
condition.  If  the  Contracting  Officer  concurs 
that  the  property’s  condition  has  changed,  he 
or  she  may  restore  the  property  or  substitute 
other  Government  property  at  no  change  in 
the  contract’s  cost  or  fee;  permit  the 
Contractor  to  restore  the  property  subject  to 
an  equitable  adjustment;  or,  decline  to 
provide  the  property  subject  to  an  equitable 
adjustment.  The  foregoing  provisions  for 
adjustment  are  the  exclusive  remedies 
available  to  the' Contractor.  The  Government 
has  no  liability  for  changes  in  the  property’s 
condition  discovered  after  removal  from  the 
specified- F.O.B.  location. 

(iv)  Repairs  to  or  modifications  of  property 
furnished  “as  is”  do  not  affect  the 
Government’s  title  to  such  property. 

(5)  Return  of  government  furnished 
property.  If  this  contract  requires 
Government  furnished  property  to  be 
returned  directly  to  the  Government  and  not 
entered  into  the  property  disposal  process — 

(i)  The  Contractor  shall  notify  the  Contract 
Administration  Office  of  its  intent  to  return 
such  property  at  least  10  working  days  prior 
to  return.  Notices  shall  identify  the  contracts 
under  which  the  items  are  accountable  and 
provide  each  item’s  name,  description,  and 
national  stock  number,  if  known,  or  part 
number  or  identification  number. 

(ii)  The  property  shall  be  returned  to  the 
Government  in  a  condition  suitable  for  its 
intended  use  except — 

(A)  Lost,  stolen,  or  destroyed  property  that 
the  Government  has  determined  will  not  be 
replaced; 

(B)  Damaged  property  that  the  Government 
has  determined  will  not  be  repaired; 


(C)  Property  consumed  in  performance  of 
this  contract; 

(D)  Property  attached  to,  incorporated  into, 
or  delivered  with,  a  deliverable  end  item;  or 

(E)  Property  furnished  “as  is”  shall  be 
returned  in  equal  or  better  condition  than 
when  furnished  to  the  Contractor. 

(6)  Changes  in  Government  furnished 
property,  (i)  The  Contracting  Officer  may 
increase,  decrease,  or  substitute  other 
Government  property  for  the  property 
furnished  or  to  be  furnished  for  performance 
of  this  contract  or  require  use  of  Government 
furnished  property  in  lieu  of  Contractor 
property. 

(ii)  Except  as  provided  in  paragraph 
(c)(6)(iv),  any  increase  in  the  amount  of 
property  furnished  for  performance  of  this 
contract  shall  result  in  an  equitable  reduction 
in  contract  cost  and  fee  and  appropriate 
adjustment  of  the  contract  delivery  or 
performance  dates. 

(iii)  The  Contractor  may  request  an 
equitable  adjustment  in  accordance  with 
paragraph  (e)  of  this  clause  for  a  decrease  in 
or  substitution  for  the  property  identified  in 
the  contract  or  withdrawal  of  authority  to  use 
property  accountable  under  another  contract 
in  performance  of  this  contract  provided 
such  decrease,  substitution,  or  withdrawal 
increases  the  costs  of  contract  performance. 

(iv)  If  the  Contracting  Officer  directs  the 
Contractor  to  use  Government  furnished 
property  in  lieu  of  Contractor  property  in 
performance  of  this  contract,  any  adjustment 
to  the  contract  terms  and  conditions  shall  be 
made  in  accordance  with  the  “Changes” 
clause  of  this  contract. 

(d)  Title  to  contractor  acquired  or 
fabricated  property.  The  clause  at  52.216-7 
provides  the  Government  title  to  property 
acquired  or  fabricated  by  the  Contractor  for 
performance  of  this  contract  if  the  costs  to 
acquire  or  fabricate  the  property  are  allocable 
to  this  contract  as  direct  costs. 

(e)  Equitable  adjustments.  (1)  Equitable 
adjustments  shall  be  the  Contractor’s 
exclusive  remedy  for  Government  actions 
under  this  clause  and  shall  be  made  in 
accordance  with  the  procedures  of  the 
Changes  clause.  The  Government  shall  not  be 
liable  to  suit  for  breach  of  contract  for — 

(1)  Any  delay  in  delivery  of  Government 
furnished  property; 

(ii)  Delivery  of  Government  furnished 
property  in  a  condition  not  suitable  for  its 
intended  use; 

(iii)  A  decrease  in  or  substitution  of 
Government  furnished  property;  or 

(iv)  Failure  to  repair  or  replace 
Government  property  when  the  Government 
is  responsible  for  repair  or  replacement. 

(2)  An  equitable  adjustment  for 
Government  furnished  property  that  is  not  in 
a  condition  suitable  for  intended  use  or  the 
withdrawal  or  substitution  of  Government 
furnished  property  may  include  an  amount 
for  the  restoration  and  rehabilitation  of  the 
Contractor’s  premises  caused  by  such 
condition,  withdrawal,  or  substitution. 

(f)  Limited  risk  of  loss.  (1)  The  Contractor’s 
liability  for  loss,  theft,  or  destruction  of,  or 
damage  to.  Government  property  accountable 
under  this  contract  shall  be  limited  if  the 
Contractor  maintains  a  property  control 
system  that  satisfies  the  requirements  of  the 
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Government  Property  Control  clause  of  this 
contract  (hereinafter  referred  to  as  an 
approved  system). 

(2)  When  the  Contractor  maintains  an 
approved  system,  the  Contractor  shall  not  be 
liable  for  loss,  theft,  or  destruction  of,  or 
damage  to,  Government  property  accountable 
under  this  contract  except  loss,  theft, 
destruction,  or  damage  for  which  the 
Contractor  is  expressly  responsible  under  the 
terms  of  this  contract  or  loss,  theft, 
destruction,  or  damage  that  results  from — 

(i)  A  risk  expressly  required  to  be  insured 
under  this  contract  but  only  to  the  extent  of 
the  insurance  required  to  be  purchased  and 
maintained,  or  to  the  extent  of  insurance 
actually  purchased  and  maintained, 
whichever  is  greater, 

(ii)  A  risk  that  is,  in  fact,  covered  by 
insurance  or  for  which  the  Contractor  is 
otherwise  reimbursed,  but  only  to  the  extent 
of  such  insurance  or  reimbursement;  or 

(iii)  Willful  misconduct  or  lack  of  good 
faith  on  the  part  of  the  Contractor’s 
managerial  personnel. 

(3)  Following  notice  from  the 
Government’s  property  administrator  to  one 
of  the  Contractor’s  managerial  personnel  that 
the  Contractor’s  or  a  subcontractor’s  property 
control  system  is  not  in  compliance  with  the 
requirements  of  the  Government  Property 
Control  clause  of  this  contract,  the 
Contractor’s  failure  to  correct  its  system  or  to 
have  a  subcontractor’s  system  corrected 
within  the  dates  specified  by  the 
Government’s  property  administrator,  or 
such  other  mutually  agreed  dates,  shall  be 
considered  willful  misconduct  or  lack  of 
good  faith  on  the  part  of  the  Contractor’s 
managerial  personnel.  The  Contractor  shall 
be  liable  for  any  loss,  theft,  or  destruction  of, 
or  damage  to,  the  Government  property  in  its 
possession  except  such  loss,  theft, 
destruction,  or  damage  that  the  Contractor 
can  establish  by  clear  and  convincing 
evidence — 

(i)  Did  not  result  from  the  Contractor’s 
failure  to  maintain  an  approved  system;  or 

(ii)  Occurred  while  an  approved  system 
was  maintained  by  the  Contractor. 

(4)  Except  as  provided  in  (f)(3)(i)  and  (ii), 
the  Contractor  shall  be  liable  for  loss,  theft, 
or  destruction  of,  or  damage  to,  Government 
furnished  property  in  its  possession 
immediately  upon  notice  by  certified  mail 
that  the  Government  has  withdrawn  approval 
of  the  Contractor’s  Government  property 
control  system. 

(5)  The  Contractor  is  not  liable  for 
Government  property  properly  consumed  in 
performing  this  contract.  The  Contractor 
shall  have  no  liability  for  loss,  theft,  or 
destruction  of,  or  damage  to  Government 
property  furnished  for  performance  of 
services  entirely  on  real  property  owned  or 
leased  by  the  Government  when  the 
Contractor  does  not  control  the  use  of,  or 
access  to,  such  property. 

(6)  The  Contractor’s  transfer  of  Government 
property  to  the  possession  and  control  of  a 
subcontractor  does  not  affect  the  Contractor’s 
liability  for  loss,  theft,  or  destruction  of,  or 
damage  to,  that  property. 

(7)  Except  as  provided  in  paragraph  (f)(8) 
of  this  clause,  the  Contractor  shall  notify  the 
Government’s  property  administrator  in 


writing  promptly  following  the  loss,  theft,  or 
destruction  of,  or  damage  to,  Government 
property.  Such  notice  shall  identify — 

(i)  Lost,  stolen,  destroyed,  or  damaged 
Government  property  by  description, 
contract  number,  national  stock  number  (if 
known),  and  either  part  number  or 
identification  number; 

(ii)  The  date  a  loss  or  theft  was  discovered 
or  damage  or  destruction  occurred  and,  if 
known,  the  circumstances; 

(iii)  Each  property  item’s  acquisition  cost; 

(iv)  The  contracts  affected; 

(v)  All  known  interests  in  commingled 
property  of  which  the  Government  property 
is  a  part;  and 

(vi)  The  insurance,  if  any,  covering  any 
part  of  or  interest  in  such  commingled 
property. 

(8)  The  Contractor  is  not  required  to 
provide  notice  of  loss,  theft,  or  destruction  of, 
or  damage  to,  low  value  property  which  the 
Contractor  does  not  need  for  continued 
performance  of  this  contract  until  contract 
completion  or  termination.  Such  notice  shall 
include  the  information  required  by 
paragraph  (f)(7)  of  this  clause. 

(9)  The  Contractor  shall  take  all  reasonable 
action  to  protect  damaged  Government 
property  from  further  damage  and  to 
physically  separate  such  property  from  all 
other  property. 

(10)  The  Contractor  shall  repair,  renovate, 
or  take  such  other  action  with  respect  to  lost, 
stolen,  damaged,  or  destroyed  Government 
property  as  the  Contracting  Officer  directs 
and  adjust  the  property  records  accordingly. 
When  such  repair,  renovation,  or  action  is 
not  the  Contractor's  responsibility  under  this 
contract,  the  Contractor  shall  be  entitled  to 
an  equitable  price  adjustment  in  accordance 
with  paragraph  (e)  of  this  clause.  Contractor 
responsible  repairs  to  or  replacements  of 
Government  property  shall  be  accomplished 
at  no  change  in  cost  or  fee. 

(11)  The  Contractor  shall  not  include  in  the 
contract  cost,  fee,  or  any  adjustment  thereof, 
any  charge  or  reserve  for  insurance 
(including  any  self-insurance  fund  or  reserve) 
covering  loss,  theft,  or  destruction  of,  or 
damage  to.  Government  property  except  to 
the  extent  the  Government  might  have 
expressly  required  the  Contractor  to  carry 
such  insurance  under  another  provision  of 
this  contract. 

(12)  In  the  event  the  Contractor  is 
reimbursed  or  otherwise  compensated  for 
any  loss,  theft,  or  destruction  of,  or  damage 
to.  Government  property,  the  Contractor  shall 
use  the  proceeds  to  repair,  renovate,  or 
replace  such  property  or  equitably  reimburse 
the  Government,  as  directed  by  the 
Contracting  Officer,  and  adjust  the  property 
records  accordingly. 

(13)  The  Contractor  shall  do  nothing  to 
prejudice  the  Government’s  rights  to  recover 
against  third  parties  for  any  loss,  theft,  or 
destruction  of,  or  damage  to.  Government 
property.  When  requested  by  the  Contracting 
Officer,  the  Contractor  shall,  at  Government 
expense,  furnish  to  the  Government  all 
reasonable  assistance  and  cooperation 
(including  the  prosecution  of  suit  and  the 
execution  of  instruments  of  assignment  in 
favor  of  the  Government)  in  obtaining 
recovery. 


(g)  Maintenance  Responsibilities.  (1)  The 
Contractor  is  responsible  for  the  maintenance 
of  Government  property  in  its  possession, 
including  Government  property  stored  at  a 
Contractor  managed  site.  The  Contractor 
shall  perform  all  maintenance,  including 
preventive  maintenance,  necessary  to  assure 
that  such  property  remains  suitable  for  its 
intended  use  unless  the  Contracting  Officer 
specifically  relieves  the  Contractor  of  its 
maintenance  responsibility  for  a  particular 
item  or  class  of  items.  If  routine  and 
preventive  maintenance  are  not  sufficient  to 
sustain  a  property  item’s  suitability  for 
intended  use,  the  Contractor  shall  notify  the 
Contracting  Officer  promptly  and  request 
direction  regarding  repair  or  replacement. 

(2)  The  Contractor  shall  notify  promptly 
the  Government’s  property  administrator  of 
the  need  for  any  replacement  or 
rehabilitation  of,  or  major  repair  to. 
Government  property  discovered  during  its 
maintenance  activities  and  shall  not  effect 
such  repair,  replacement,  or  rehabilitation 
unless  authorized  to  do  so  by  the  Contracting 
Officer. 

(h)  Disposal  of  Government  property — (1) 
Predisposal  requirements.  Upon  determining 
that  it  no  longer  needs  a  Government 
property  item  or  items  for  contract 
performance,  the  Contractor  shall,  in  order  of 
precedence — 

(i)  Make  reasonable  efforts  to  return 
unused  property  acquired  for  performance  of 
this  contract  to  the  appropriate  supplier  at 
acquisition  cost  (less,  if  applicable,  a 
reasonable  restocking  fee  that  is  consistent 
with  the  supplier’s  customary  practices)  and 
credit  the  contract  estimated  or  target  cost 
with  the  proceeds  of  such  returns; 

(ii)  Make  reasonable  efforts  to  use  property 
acquired  or  fabricated  for  performance  of  this 
contract  in  performance  of  other  Government 
or  nongovernmental  contracts  and  credit  the 
contract  estimated  or  target  cost  by  the 
property’s  acquisition  cost;  or 

(iii)  Prepare,  and  submit  to  the 
Government’s  plant  clearance  officer. 
Inventory  Disposal  Schedules  in  accordance 
with  paragraphs  (h)(2)  through  (h)(4)  of  this 
clause. 

(2)  Inventory  disposal  schedules.  Except  as 
provided  in  paragraph  (h)(3)  of  this  clause, 
the  Contractor  shall  identify  Government 
property  no  longer  required  for  performance 
of  this  contract  using  Standard  Form  1428, 
“Inventory  Disposal  Schedule.”  Unless  the 
plant  clearance  officer  has  agreed  to  a 
different  submission  basis  or  the  contract 
requires  inventory  disposal  schedules  to  be 
submitted  electronically,  the  Contractor  shall 
prepare  separate  inventory  disposal 
schedules  for:  special  test  equipment  with 
general  purpose  components;  special  test 
equipment  that  does  not  contain  general 
purpose  components;  printing  equipment; 
automatic  data  processing  equipment; 
nonnuclear  hazardous  materials;  and,  nuclear 
materials.  Property  with  the  same 
description,  condition  code,  and  reporting 
location  may  be  grouped  in  a  single  line  item. 
Special  test  equipment  shall  be  described  in 
sufficient  detail  to  permit  an  understanding 
of  the  special  test  equipment’s  intended  use. 
The  Contractor  may  annotate  the  schedule  to 
identify  test  equipment  the  Contractor  wishes 
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to  purchase  from  the  Government  or  general 
purpose  components  thereof  that  the 
Contractor  wishes  to  purchase  or  use  in  the 
performance  of  other  Government  contracts. 

(3)  Scrap  lists.  Contractors  that  have 
Government-approved  scrap  procedures  may 
prepare  scrap  lists  (provided  the  lists  are 
consistent  with  the  approved  scrap 
procedures),  in  lieu  of  inventory  disposal 
schedules,  except  for  scrap  that — 

(i)  Requires  demilitarization; 

(ii)  Is  a  classified  item; 

(iii)  Is  generated  from  classified  items; 

(iv)  Contains  hazardous  materials;  or 

(v)  Is  dangerous  to  the  public  health, 
safety,  or  welfare. 

(4)  Corrections.  If  the  plant  clearance 
officer  finds  that  property  identified  on  an 
inventory  disposal  schedule  or  scrap  list  is 
not  accountable  under  this  contract,  or  is  not 
in  the  quantity  or  condition  indicated  on  the 
inventory  disposal  schedule  or  scrap  list,  he 
or  she  may  require  the  Contractor  to  correct 
the  inventory  disposal  schedule  or  list,  may 
reject  such  schedules  or  lists  at  any  time,  or 
may  require  submission  of  an  inventory 
disposal  schedule  in  lieu  of  a  scrap  list. 

(5)  Submission  requirements.  Inventory 
disposal  schedules  or  scrap  lists  shall  be 
submitted  to  the  plant  clearance  officer  no 
later  than — 

(i)  Thirty  (30)  days  following  the 
Contractor’s  determination  that  a 
Government  property  item  is  no  longer 
required  for  performance  of  the  contract; 

(ii)  Sixty  (60)  days  following  completion  of 
contract  deliveries  or  performance  or  such 
longer  period  as  may  be  approved  by  the 
plant  clearance  officer,  or 

(iii)  One  hundred  twenty  (120)  days 
following  contract  termination  in  whole  or  in 
part  or  such  longer  period  as  may  be 
approved  by  the  Contracting  Officer. 

(6)  Inventory  schedule  adjustments.  The 
Contractor  shall  provide  the  plant  clearance 
officer  at  least  10  working  days  advance 
written  notice  of  its  intent  to  remove  a 
property  item,  including  an  item  identified  as 
scrap,  from  an  approved  inventory  disposal 
schedule.  Unless  the  plant  clearance  officer 
objects  to  the  intended  schedule  adjustment 
within  the  notice  period,  the  Contractor  may 
make  the  adjustment  upon  expiration  of  the 
notice  period. 

(7)  Storage.  The  Contractor  shall  store  the 
property  identified  in  an  inventory  disposal 
schedule  pending  receipt  of  disposal 
instructions.  If  the  Government  fails  to 
provide  disposal  instructions  within  120 
days  following  receipt  of  an  acceptable 
inventory  disposal  schedule,  the  Contractor 
might  be  entitled  to  an  equitable  adjustment 
for  costs  incurred  to  store  such  property  on 
or  alter  the  121st  day  following  receipt  of  an 
acceptable  schedule. 

(8)  Disposal.  Except  as  provided  in 
(h)(8)(i),  Government  property  may  not  be 
disposed  of  until  the  Contractor  has  been 
authorized  to  do  so  by  the  plant  clearance 
officer. 

(i)  If  the  Government  does  not  provide 
disposition  instructions  to  the  Contractor 
within  60  days  following  receipt  of  an 
acceptable  scrap  list,  the  Contractor  may 
dispose  of  the  listed  scrap. 

(ii)  The  Contractor  shall  prepare  for 
shipment,  deliver  to.b.  origin,  or  dispose  of 


Government  property  as  directed  by  the  plant 
clearance  officer.  The  Contractor  shall 
remove  and  destroy  any  markings  identifying 
the  property  as  Government  property  when 
the  plant  clearance  officer  directs  disposal  by 
sale  or  donation,  notifies  the  Contractor  that 
the  Government  has  abandoned  the  property, 
or  directs  the  Contractor  to  scrap  the 
property. 

(iii)  The  Contractor  shall  credit  the  net 
proceeds  from  a  disposal  of  scrapped 
Government  property  to  the  contract  under 
which  the  Government  property  is 
accountable  or,  when  scrapped  Government 
furnished  property  is  not  segregable  from 
other  scrap,  to  an  appropriate  overhead 
account.  The  Contractor  shall  credit  the  net 
proceeds  of  other  disposal  actions  in 
accordance  with  instructions  provided  by  the 
plant  clearance  officer. 

(iv)  The  Contracting  Officer  may  require 
the  Contractor  to  demilitarize  the  property 
prior  to  shipment  or  disposal.  Any  equitable 
adjustment  incident  to  the  Contracting 
Officer’s  direction  to  demilitarize 
Government  property  shall  be  made  in 
accordance  with  paragraph  (e)  of  this  clause. 

(9)  Contractor  removal  of  property.  The 
Contractor  must  obtain  the  plant  clearance 
officer’s  approval  to  remove  Government 
property  from  its  premises  prior  to  receipt  of 
final  disposition  instructions.  If  approval  is 
granted,  the  Contractor  shall  transport  and 
store  the  property  at  Contractor  expense.  The 
storage  facility  must  be  appropriate  for 
assuring  the  property’s  physical  safety  and 
suitability  for  use.  Approval  does  not  relieve 
the  Contractor  of  responsibility  for  such 
property. 

(10)  Subcontractor  inventory  disposal 
schedules.  When  the  Contractor  permits  a 
subcontractor  or  supplier  to  use  at  a 
subcontractor  or  supplier  managed  site 
Government  property  furnished  to  the 
Contractor  for  performance  of  this  contract, 
the  Contractor  shall  require  the  subcontractor 
or  supplier  to  submit  inventory  disposal 
schedules  or  scrap  lists  to  the  contractor  in 
sufficient  time  for  the  Contractor  to  comply 
with  the  requirements  of  paragraph  (h)(5)  of 
this  clause. 

(1)  Abandonment  and  restoration  of 
contractor’s  premises.  (1)  The  Government 
shall  not  abandon  at  a  Contractor-owned 
location  Government  property  that  is  or 
contains  a  hazardous  material  without  the 
Contractor’s  written  concurrence.  The 
Contractor  may  request  an  equitable 
adjustment  incident  to  such  agreement. 

(2)  The  Government,  upon  notice  to  the 
Contractor,  may  abandon  any  nonhazardous 
Government  property  in  place  at  which  time 
all  obligations  of  the  Government  regarding 
such  abandoned  property  shall  cease.  Except 
as  provided  in  paragraphs  (e)(2)  and  (iMl), 
the  Government  has  no  obligation  to  restore 
or  rehabilitate  the  Contractor’s  premises 
under  any  circumstances. 

(j)  Overseas  contracts.  In  a  contract 
performed  outside  the  United  States  of 
America,  its  territories,  or  possessions,  the 
words  “Government”  and  “Government 
furnished”  (wherever  they  appear  in  this 
clause)  shall  be  construed  as  "United  States 
Government”  and  “United  States 
Government  furnished,”  respectively. 


(End  of  clause) 

Alternate  I  (Date).  As  prescribed  in 
45.102(d),  renumber  the  text  of  paragraph  (d) 
as  subparagraph  (d)(1)  and  add  subparagraph 
(2)  to  paragraph  (d)  of  the  basic  clause: 

(d)  Title  to  Contractor  acquired  or 
fabricated  property.  (2)  Title  to  equipment  or 
other  tangible  personal  property  (both 
hereinafter  referred  to  as  tangible  property) 
purchased  with  Government  funds  provided 
for  the  conduct  of  basic  or  applied  research 
vests  with  the  Government  unless  otherwise 
specified  in  this  contract.  With  the 
Contracting  Officer’s  approval  prior  to 
purchase,  the  Contractor  shall  have  title  to 
each  such  tangible  property  item  having  an 
acquisition  cost  less  than  $5,000.  The 
Contractor  shall  furnish  the  Contracting 
Officer  a  list  of  all  purchased  tangible 
property  within  10  days  following  the  end  of 
the  calendar  quarter  during  which  the 
contractor  receives  the  property.  The 
Contractor  agrees  that  it  will  not  allocate 
depreciation  or  amortization  costs  for  such 
tangible  property  to  any  existing  or  future 
Government  contract  and  such  tangible 
property  may  be  used  by  the  Government  or 
its  subcontractors  without  charge  in 
performance  of  any  Government  contract  or 
subcontract  thereunder.  As  a  condition  for 
obtaining  title  to  tangible  property  undpr  this 
clause,  the  Contractor,  by  signing  this 
contract,  agrees  that — 

"No  person  in  the  United  States  shall  on 
the  ground  of  race,  color,  or  national  origin, 
be  excluded  from  participation  in,  be  denied 
the  benefits  of,  or  be  otherwise  subjected  to 
discrimination  under  this  contemplated 
financial  assistance  (title  to  equipment  or 
other  tangible  personal  property).” 

52.245-6  Rental  Charges  for  Commercial 
Use. 

'  As  prescribed  in  45.102(c),  insert  the 
following  clause: 

Rental  Charges  for  Commercial  Use  (Date) 

(a)  Definitions.  As  used  in  this  clause — 

Base  cost  means  the  acquisition  cost 

recorded  in  the  Contractor’s  property  control 
system  or,  in  the  absence  of  such  record,  the 
value  attributed  by  the  Government  to  a 
Government  property  item  for  purposes  of 
determining  a  reasonable  rental  charge. 

Government  property  means  property 
owned  or  leased  by  the  Government 

Real  property  means  land  and  rights  in 
land,  ground  improvements,  utility 
distribution  systems,  and  buildings  and  other 
structures.  It  does  not  include  foundations 
and  other  work  necessary  for  installing 
special  tooling,  special  test  equipment,  or 
equipment. 

Rental  period  means  the  calendar  period 
during  which  Government  property  is  made 
available  for  commercial  purposes. 

Rental  time  means  the  number  of  hours,  to 
the  nearest  whole  hour,  rented  property  is 
actually  used  for  commercial  purposes.  It 
includes  time  to  set  up  the  property  for  such 
purposes,  perform  required  maintenance,  and 
restore  the  property  to  its  condition  prior  to 
rental  (less  normal  wear  and  tear). 

(b)  General — (1)  Rental  requests  must  be 
submitted  to  the  administrative  contracting 
officer,  identify  the  property  for  which  rental 
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is  requested,  propose  a  rental  period,  and 
calculate  an  estimated  rental  charge  by  using 
the  Contractor’s  best  estimate  of  rental  time 
in  the  formulae  described  in  paragraph  (c)  of 
this  clause. 

(2)  The  Contractor  shall  not  use 
Government  property  for  commercial 
purposes,  including  Independent  Research 
and  Development,  until  a  rental  charge  for 
real  property,  or  estimated  rental  charge  for 
other  property,  is  agreed  upon.  Rented 
property  shall  be  used  only  on  a 
noninterference  basis. 

(c)  Rental  charge — (1)  flea/  property  and 
associated  fixtures,  (i)  The  Contractor  shall 
obtain,  at  its  expense,  a  property  appraisal 
from  an  independent  licensed,  accredited,  or 
certified  appraiser  that  computes  a  monthly, 
daily,  or  hourly  rental  rate  for  comparable 


commercial  property.  The  appraisal  may  be 
used  to  compute  rentals  under  this  clause 
throughout  its  effective  period  or,  if  an 
effective  period  is  not  stated  in  the  appraisal, 
for  1  year  following  the  date  the  appraisal 
was  performed.  The  Contractor  shall  submit 
the  appraisal  to  the  administrative 
contracting  officer  at  least  30  days  prior  to 
the  date  the  property  is  needed  for 
commercial  use.  Except  as  provided  in 
paragraph  (c)(l)(iii)  of  this  clause,  the 
administrative  contracting  officer  shall  use 
the  appraisal  rental  rate  to  determine  a 
reasonable  rental  charge. 

(ii)  Rental  charges  shall  be  determined  by . 
multiplying  the  rental  time  by  the  appraisal 
rental  rate  expressed  as  a  rate  per  hour. 
Monthly  or  daily  appraisal  rental  rates  shall 


be  divided  by  720  or  24,  respectively,  to 
determine  an  hourly  rental  rate. 

(iii)  When  the  administrative  contracting 
officer  has  reason  to  believe  the  appraisal 
rental  rate  is  not  reasonable,  be  or  she  shall 
promptly  notify  the  Contractor  and  provide 
his  or  her  rationale.  The  parties  may  agree  on 
an  alternate  means  for  computing  a 
reasonable  rental  charge. 

(2)  Other  Government  property.  The 
Contractor  may  elect  to  calculate  the  final 
rental  charge  using  the  appraisal  method 
described  in  paragraph  (c)(1)  of  this  clause 
subject  to  the  constraints  therein  or  the 
following  formula  in  which  rental  time  shall 
be  expressed  in  increments  of  not  less  than 
1  hour  with  portions  of  hours  rounded  to  the 
next  higher  hour — 


Rental  charge 


(Rental  Time  in  hours)  (.02  per  month)  (Base  Cost) 
720  hours  per  month 


(3)  Alternate  methodology.  The  Contractor 
may  request  consideration  of  an  alternate 
basis  for  computing  the  rental  charge  if  it 
considers  the  monthly  rental  rate  or  a  time 
based  rental  unreasonable  or  impractical. 

(d)  Rental  payments.  (1)  Rent  is  due  at  the 
time  and  place  specified  by  the  Contracting 
Officer.  If  a  time  is  not  specified,  the  rental 
is  due  60  days  following  completion  of  the 
rental  period.  The  Contractor  shall  calculate 
the  rental  due,  and  furnish  records  or  other 
supporting  data  in  sufficient  detail  to  permit 
the  administrative  contracting  officer  to 
verify  the  rental  time  and  computation. 

Unless  otherwise  permitted  by  law,  payment 
shall  be  made  by  check  payable  to  the 
Treasurer  of  the  United  States  and  sent  to  the 
contract  administration  office  identified  in 
this  contract  or  by  electronic  funds  transfer 
to  that  office. 

(2)  Interest  will  be  charged  if  payment  is 
not  made  by  the  specified  payment  date  or, 
in  the  absence  of  a  specified  date,  the  61st 
day  following  completion  of  the  rental 
period.  Interest  will  accrue  at  the 
“Renegotiation  Board  Interest  Rate” 
(published  in  the  Federal  Register 
semiannually  on  or  about  January  1st  and 
July  1st)  for  the  period  in  which  the  rent  is 
due. 

(3)  The  Government’s  acceptance  of  any 
rental  payment  under  this  clause,  in  whole 
or  in  part,  shall  not  be  construed  as  a  waiver 
or  relinquishment  of  any  rights  it  may  have 
against  the  Contractor  stemming  from  the 
Contractors  unauthorized  use  of  Government 
property  or  any  other  failure  to  perform  this 
contract  according  to  its  terms. 

(e)  Use  revocation.  At  any  time  during  the 
rental  period,  the  Government  may  revoke 
commercial  ise  authorization  and  require  the 
Contractor,  Lt  the  Contractor’s  expense,  to 
return  the  property  to  the  Government, 
restore  the  property  to  its  pre-rental 
condition  (less  normal  wear  and  tear),  or 
both. 

(f)  Unauthorized  use.  The  unauthorized 
use  of  Government  property  can  subject  a 
person  to  fines,  imprisonment,  or  both,  under 
18  U.S.C.  641. 


(End  of  clause) 

52.245-6  Government  Property— Property 
Management  Contracts. 

As  prescribed  in  45.102(e),  insert  the 
following  clause: 

Government  Property — Property  Management 
Contracts  (Date) 

(a)  Definitions.  The  “Government  Property 
Control”  clause  of  this  contract,  52.245-3, 
defines  certain  terms  used  in  Section  52.245. 
When  a  term  defined  in  52.245-3  is  used  in 
this  clause,  it  has  the  same  meaning  as  when 
used  in  52.245-3. 

(b)  Authorized  use.  In  consideration  of  the 
Contractors  expenditures  to  manage  and 
maintain  the  Government  property  identified 
in  this  contract,  the  Contractor  is  authorized 
to  use  and  to  have  its  subcontractors  use  such 
property  without  charge  for  performance  of 
the  contracting  agency’s  contracts  at  the 
location  specified  in  this  contract  (hereinafter 
referred  to  as  the  specified  location). 

(1)  Costs  incurred  by  the  Contractor  to 
manage  or  maintain  Government  property  at 
the  specified  location  shall  not  be  allocated 
as  direct  costs  to  this  or  any  other 
Government  contract. 

(2)  If  the  Contractor  elects  to  use  inactive 
property  stored  at  the  specified  location  or 
property  specially  preserved  at  that  location, 
the  costs  to  make  such  property  ready  for 
Contractor  use  and  to  return  the  property  to 
its  stored  or  preserved  condition  shall  be 
entirely  at  Contractor  expense. 

(c)  Use  restrictions.  (1)  The  property 
identified  in  this  contract  is  available  for  use 
by  the  Contractor  on  an  “as  is"  basis.  The 
Government  makes  no  warranty,  express  or 
implied,  regarding  the  property’s  condition 
or  fitness  for  use  for  any  purpose.  If 
authorized  by  the  Contracting  Officer  to  make 
such  property  suitable  for  the  Contractor's 
intended  use,  the  Contractor  shall  bear  the 
cost  of  modifying,  repairing,  or  otherwise 
altering  the  property.  Such  modifications, 
repairs,  or  alterations  do  not  affect  the 
Government’s  title  in  the  property. 

(2)  The  Contractor  shall  not — 


(i)  Acquire  or  fabricate  property  for  the 
Government  under  this  contract  except  as 
provided  in  paragraph  (h)(3),  (h)(4),  or  (i)(9) 
of  this  clause. 

(ii)  Improve  or  make  structural  alterations 
to  real  property  identified  in  this  contract 
unless  expressly  authorized  to  do  so  in 
writing  by  the  Contracting  Officer.  Title  to 
such  improvements  or  alterations  shall  vest 
in  the  Government. 

(iii)  Except  for  property  maintenance 
actions  required  by  this  contract,  modify, 
repair,  or  alter  the  property  identified  in  this 
contract  in  any  manner  without  the 
Contracting  Officer’s  prior  written  approval. 

(3)  The  Contractor  shall  not  use  the 
property  identified  in  this  contract  to 
perform  contracts  for  another  Government 
agency,  use  such  property  at  a  location  other 
than  the  specified  location,  or  use  such 
property  for  commercial  purposes  without 
the  Contracting  Officer’s  written 
authorization. 

(4)  If  the  Contracting  Officer  authorizes  use 
of  the  property  identified  in  this  contract  for 
commercial  purposes,  the  Contractor  shall 
pay  a  rental  determined  by  the  “Rental 
Charges  for  Commercial  Use”  clause  of  this 
contract.  The  terms  and  conditions  of  that 
clause  shall  apply  to  each  rental.  Other 
consideration  may  be  negotiated  when 
permitted  by  law.  The  Contractor  shall  return 
the  property  to  the  Government  in  the  same 
or  better  condition  (less  normal  wear  and 
tear)  than  when  commercial  use  was 
authorized. 

(d)  Accountability  and  liability.  The 
property  identified  in  this  contract  is 
accountable  under  this  contract 
notwithstanding  an  authorized  use  for 
performance  of  other  Government  contracts. 
Except  as  provided  in  paragraph  (c)(4), 
liability  for  loss,  theft,  or  damage  to,  or 
destruction  of,  the  identified  property 
occurring  during  an  authorized  use  shall  be 
determined  by  this  clause. 

(e)  Title.  (1)  The  Government  has  and 
retains  title  to  the  Government  property 
identified  in  this  contract. 

(2)  Title  to  property  or  components  thereof 
replaced  by  the  Contractor,  when 
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replacement  is  ordered  by  the  Government  or 
is  the  Contractor’s  responsibility  under  the 
contract’s  maintenance  requirements,  shall 
pass  to  and  vest  in  the  Government  upon  the 
Contractor’s  receipt  or  fabrication  of  the 
replacement  item  or  component. 

(3)  The  Contractor  shall  keep  the 
Government’s  property  free  and  clear  of  all 
liens  and  encumbrances. 

(4)  The  Contractor  may,  at  its  expense  and 
with  the  prior  written  approval  of  the 
Contracting  Officer,  arrange  or  rearrange 
Government  property  at  the  specified 
location  or  install  Contractor-owned 
equipment  or  other  personal  property  at  the 
specified  location  provided  such  property  is 
readily  removable,  removal  will  not  damage 
the  Government  property,  and  its  installation 
or  removal  will  not  diminish  the 
Government’s  ability  to  use  the  property  for 
governmental  purposes.  Title  to  contractor- 
owned  personal  property  installed  at  the 
specified  location  shall  remain  in  the 
Contractor  even  though  the  Contractor 
property  may  be  attached  to  real  property 
owned  by  the  Government  unless  the 
Contracting  Officer  determines  that  it  is  so 
permanently  attached  that  removal  would 
cause  substantial  damage  to  Government 
property. 

(f)  Property  adjustments.  (1)  The 
Contracting  Officer  may  decrease  or 
substitute  other  Government  property  for  the 
property  identified  in  this  contract.  The 
Contractor  shall  not  be  entitled  to  any 
adjustment  in  the  terms  and  conditions  of 
this  contract  incident  to  such  decrease,  or 
substitution.  If  a  decrease  or  substitution 
affects  real  property  or  equipment  that  has 
been  authorized  for  use  in  performance  of 
another  Government  contract  at  the  specified 
location,  the  Contractor  might  be  entitled  to 
an  equitable  adjustment  under  the  affected 
contract. 

(2)  The  Government  reserves  the  right  to 
position  additional  property  at  the  specified 
location.  Such  property  is  not  subject  to  the 
provisions  of  this  contract.  If  the  parties  agree 
to  modify  the  contract  to  include  such 
additional  property,  the  Contractor  might  be 
entitled  to  an  equitable  adjustment. 

(g)  Equitable  adjustments.  Equitable 
adjustments  under  this  contract  shall  be  the 
Contractor’s  exclusive  remedy  for 
Government  actions  under  this  clause  and 
shall  be  made  in  accordance  with  the 
procedures  of  the  Changes  clause.  The 
Government  shall  not  be  liable  to  suit  for 
breach  of  contract  for — 

(1)  An  increase  or  decrease  in,  or 
substitution  of  other  Government  property 
for,  the  property  specified  in  this  contract;  or 

(2)  Failure  to  repair  or  replace  Government 
property  when  the  Government  is 
responsible  for  repair  or  replacement. 

(h)  Maintenance  requirements.  (1)  The 
Contractor  is  responsible  for  establishing  and 
maintaining  a  program  for  the  protection, 
preservation,  maintenance  (including 
preventative  maintenance),  and  repair  of  the 
Government  property  identified  in  this 
contract.  At  a  minimum,  the  program  shall 
assure  that  property — 

(i)  Authorized  for  use  in  the  performance 
of  Government  contracts  is  returned  to  the 
Government  in  the  same  (less  normal  wear 


and  tear)  or  better  condition  than  when 
authorized  for  use;  and 
(ii)  Is  stored  or  preserved  for  the 
Government  as  required  by  this  contract  or, 
in  the  absence  of  a  contractual  requirement, 
sound  industrial  practice. 

(2)  The  Contractor  shall  submit  with  its 
response  to  the  solicitation  for  this  contract, 
or  at  the  time  specified  by  the  Contracting 
Officer,  a  written  proposed  maintenance 
management  plan.  The  plan  shall  include  the 
Contractor’s  recommended  maintenance 
requirements,  recommended  property 
condition  codes,  proposed  procedures  for 
scheduling  maintenance  to  be  performed  and 
recording  maintenance  accomplished,  and 
proposed  procedures  for  the  prompt 
disclosure  and  reporting  to  the  Government 
of  any  property  repair  or  rehabilitation  that 
is  not  the  Contractor’s  responsibility  under 
this  contract  Subject  to  approval  by  the 
Contracting  Officer,  the  proposed  program 
will  be  incorporated  into  the  contract  as  the 
contract’s  maintenance  requirements. 

(3)  If  the  maintenance  required  by  this 
contract  proves  insufficient  to  sustain  a 
property  item  in  a  condition  comparable  to 
the  property’s  condition  at  the  time 
Contractor  use  was  authorized,  the 
Contractor  shall  notify  the  Contracting 
Officer  promptly  and  request  direction 
regarding  repair  or  replacement  The 
Government  has  no  obligation  to  repair  or 
replace,  or  have  the  Contractor  repair  or 
replace,  such  property.  Repairs  or 
replacements  made  by  the  Contractor  without 
the  Contracting  Officer’s  authorization  are 
made  entirely  at  Contractor  expense. 

(4)  The  Contractor  shall  notify  promptly 
the  Government’s  property  administrator  of 
the  need  for  any  replacement  or 
rehabilitation  of,  or  major  repair  to, 
Government  property  discovered  during  its 
maintenance  activities  and  shall  not  effect 
such  repair,  replacement,  or  rehabilitation 
unless  authorized  to  do  so  by  the  Contracting 
Officer. 

(1)  Limited  risk  of  loss.  (1)  The  Contractor’s 
liability  for  loss,  theft,  or  destruction  of,  or 
damage  to.  Government  property  accountable 
under  this  contract  shall  be  limited  if  the 
Contractor  maintains  a  property  control 
system  that  satisfies  the  requirements  of  the 
Government  Property  Control  clause  of  this 
contract  (hereinafter  referred  to  as  an 
approved  system). 

(2)  When  the  Contractor  maintains  an 
approved  system,  the  Contractor  shall  not  be 
liable  for  loss,  theft,  or  destruction  of,  or 
damage  to,  Government  property  accountable 
under  this  contract  except  loss,  theft, 
destruction,  or  damage  for  which  the 
Contractor  is  expressly  responsible  under  the 
terms  of  this  contract  or  loss,  theft, 
destruction,  or  damage  that  results  from — 

(i)  A  risk  expressly  required  to  be  insured 
under  this  contract  but  only  to  the  extent  of 
the  insurance  required  to  be  purchased  and 
maintained,  or  to  the  extent  of  insurance 
actually  purchased  and  maintained, 
whichever  is  greater; 

(ii)  A  risk  that  is,  in  fact,  covered  by 
insurance  or  for  which  the  Contractor  is 
otherwise  reimbursed,  but  only  to  the  extent 
of  such  insurance  or  reimbursement;  or 


(iii)  Willful  misconduct  or  lack  of  good 
faith  on  the  part  of  the  Contractor’s 
managerial  personnel. 

(3)  Following  notice  from  the 
Government's  property  administrator  to  one 
of  the  Contractor’s  managerial  personnel  that 
the  Contractor’s  or  a  subcontractor’s  property 
control  system  is  not  in  compliance  with  the 
requirements  of  the  Government  Property 
Control  clause  of  this  contract,  the 
Contractor’s  failure  to  correct  its  system  or  to 
have  a  subcontractor’s  system  corrected 
within  the  dates  specified  by  the 
Government’s  property  administrator,  or 
such  other  mutually  agreed  dates,  shall  be 
considered  willful  misconduct  or  lack  of 
good  faith  on  the  part  of  the  Contractor’s 
managerial  personnel.  The  Contractor  shall 
be  liable  for  any  loss,  theft,  or  destruction  of, 
or  damage  to,  the  Government  property 
accountable  under  this  contract  except  such 
loss,  theft,  destruction,  or  damage  that  the 
Contractor  can  establish  by  clear  and 
convincing  evidence — 

(i)  Did  not  result  from  the  Contractor’s 
failure  to  maintain  an  approved  system;  or 

(ii)  Occurred  while  an  approved  system 
was  maintained  by  the  Contractor. 

(4)  Except  as  provided  in  (i)(3)(i)  and 
(i)(3)(ii),  the  Contractor  shall  be  liable  for 
loss,  theft,  or  destruction  of,  or  damage  to, 
the  property  identified  in  this  contract 
immediately  upon  notice  by  certified  mail 
that  the  Government  has  withdrawn  approval 
of  the  Contractor’s  Government  property 
control  system. 

(5)  The  Contractor’s  transfer  of  Government 
property  identified  in  this  contract  to  the 
possession  or  control  of  a  subcontractor,  does 
not  affect  the  Contractor’s  liability  for  loss, 
theft,  or  destruction  of,  or  damage  to,  that 
property. 

(6)  Except  as  provided  in  paragraph  (i)(7) 
of  this  clause,  the  Contractor  shall  notify  the 
Government’s  property  administrator  in 
writing  promptly  following  the  loss,  theft,  or 
destruction  of,  or  damage  to,  Government 
property.  Such  notice  shall  identify — 

(i)  Lost,  stolen,  destroyed,  or  damaged 
Government  property  by  description, 
contract  number,  national  stock  number  (if 
known),  and  either  part  number  or 
identification  number; 

(ii)  The  date  a  loss  or  theft  was  discovered 
or  damage  or  destruction  occurred  and,  if 
known,  the  circumstances. 

(iii)  Each  property  item’s  acquisition  cost; 

(iv)  The  contracts  affected; 

(v)  All  known  interests  in  commingled 
property  of  which  the  Government  property 
is  a  part;  and 

(vi)  The  insurance,  if  any,  covering  any 
part  of  or  interest  in  such  commingled 
property. 

(7)  The  Contractor  is  not  required  to 
provide  notice  of  loss,  theft,  or  destruction  of, 
or  damage  to,  low  value  property  which  the 
Contractor  does  not  need  for  continued 
performance  of  a  Government  supply 
contract  at  the  specified  location  until  that 
contract  is  completed  or  terminated.  Such 
notice  shall  include  the  information  required 
by  paragraph  (i)(6)  of  this  clause. 

(6)  The  Contractor  shall  take  all  reasonable 
action  to  protect  damaged  Government 
property  from  further  damage  and  to 


30212 


Federal  Register  /  Vol.  62,  No.  105  /  Moiiday,  June  2,  1997  /  Proposed  Rules 


physically  separate  damaged  Government 
property  from  all  other  property. 

(9)  The  Contractor  shall  repair,  renovate,  or 
take  such  other  action  with  respect  to  lost, 
stolen,  damaged,  or  destroyed  Government 
property  as  the  Contracting  Officer  directs 
and  adjust  the  property  records  accordingly. 
When  such  repair,  renovction,  or  action  is 
not  the  Contractor’s  responsibility  under  this 
contract,  the  Contractor  shall  be  entitled  to 
an  equitable  price  adjustment  in  accordance 
with  paragraph  (g)  of  this  clause.  Contractor 
responsible  repairs  to,  or  replacements  of. 
Government  property  shall  be  accomplished 
at  no  change  in  the  cost  or  price  of  any 
Government  contract. 

(10)  The  Contractor  shall  not  include  in  the 
cost  or  price  of  any  Government  contract,  or 
any  adjustment  thereof,  any  charge  or  reserve 
for  insurance  (including  any  self-insurance 
fund  or  reserve)  covering  loss,  theft,  or 
destruction  of,  or  damage  to  the  Government 
property  identified  in  this  contract,  except  to 
the  extent  the  Government  might  have 
expressly  required  the  Contractor  to  carry 
such  insurance  under  another  provision  of 
this  contract. 

(11)  If  the  Contractor  is  reimbursed  or 
otherwise  compensated  for  any  loss,  theft,  or 
destruction  of,  or  damage  to,  Government 
property,  the  Contractor  shall  use  the 
proceeds  to  repair,  renovate,  or  replace  such 
property  or  equitably  reimburse  the 
Government,  as  directed  by  the  Contracting 
Officer,  and  adjust  the  property  records 
accordingly. 

(12)  The  Contractor  shall  do  nothing  to 
prejudice  the  Government’s  rights  to  recover 
against  third  parties  for  any  loss,  theft,  or 
destruction  of,  or  damage  to.  Government 
property.  When  requested  by  the  Contracting 
Officer,  the  Contractor  shall,  at  Government 
expense,  furnish  to  the  Government  all 
reasonable  assistance  and  cooperation 
(including  the  prosecution  of  suit  and  the 
execution  of  instruments  of  assignment  in 
favor  of  the  Government)  in  obtaining 
recovery. 

(j)  Disposal  of  Government  property.  The 
Contractor  shall  not  dispose  of  Government 
property,  including  Government  property  the 
Contractor  has  identified  as  scrap,  or  remove 
Government  property  from  the  specified 
location,  until  the  Contractor  has  been 
authorized  to  do  so  by  the  plant  clearance 
officer. 

(1)  The  Contractor  shall  submit  Standard 
Form  1428,  Inventory  Disposal  Schedule,  to 
the  plant  clearance  officer  within  30  days  (or 
such  longer  period  authorized  by  the  plant 
clearance  officer)  following — 

(1)  Destruction  of  a  Government  property 
item  identified  in  this  contract; 

(ii)  Damage  to  a  property  item  that  cannot 
be  economically  repaired; 

(iii)  Notice  from  the  Contracting  Officer 
that  the  Government  will  not  repair  an  item 
for  which  repair  is  the  Government’s 
responsibility  under  this  contract;  or 

'  (iv)  The  Contractors  determination  that 
property  it  has  been  using  to  perform  other 
contracts  is  no  longer  required  for  the 
performance  of  those  contracts. 

(2)  Unless  the  plant  clearance  officer  has 
agreed  to  a  different  submission  basis  or  the 
contract  requires  inventory  disposal 


schedules  to  be  submitted  electronically,  the 
Contractor  shall  prepare  separate  inventory 
disposal  schedules  for:  Special  test 
equipment  with  general  purpose 
components;  special  test  equipment  that  does 
not  contain  general  purpose  components; 
printing  equipment;  automatic  data 
processing  equipment;  nonnuclear  hazardous 
materials;  and,  nuclear  materials.  Property 
with  the  same  description,  condition  code, 
and  reporting  location  may  be  grouped  in  a 
single  line  item.  Special  test  equipment  shall 
be  described  in  sufficient  detail  to  permit  an 
understanding  of  the  special  test  equipment’s 
intended  use.  The  Contractor  may  annotate 
the  schedule  to  identify  test  equipment  the  _ 
Contractor  wishes  to  purchase  from  the 
Government  or  general  purpose  components 
thereof  the  Contractor  wishes  to  purchase  or 
use  in  the  performance  of  other  Government 
contracts. 

(3)  Contractors  that  have  Government- 
approved  scrap  procedures  may  prepare 
scrap  lists  (provided  such  lists  are  consistent 
with  the  approved  scrap  procedures)  in  lieu 
of  inventory  disposal  schedules  except  for 
scrap  that — 

(i)  Requires  demilitarization; 

(ii)  Is  a  classified  item; 

(iii)  Is  generated  from  classified  items; 

(iv)  Contains  hazardous  materials;  or 

(v)  Is  dangerous  to  the  public  health, 
safety,  or  welfare. 

(4)  If  the  plant  clearance  officer  finds  that 
property  identified  on  an  inventory  disposal 
schedule  or  scrap  list  is  not  accountable 
under  this  contract  or  is  not  in  the  quantity 
or  condition  indicated  on  the  inventory 
disposal  schedule  or  scrap  list,  he  or  she  may 
require  the  Contractor  to  correct  the 
inventory  disposal  schedule  or  scrap  list, 
may  reject  such  schedules  or  lists  at  any 
time,  or  may  require  submission  of  an 
inventory  disposal  schedule  in  lieu  of  a  scrap 
list. 

(5)  As  directed  by  the  plant  clearance 
officer,  the  Contractor  shall — 

(i)  Preserve,  protect,  or  store  the  property 
identified  on  an  inventory  disposal  schedule 
pending  receipt  of  disposal  instructions; 

(ii)  Prepare  for  shipment,  deliver  f.o.b. 
origin,  or  dispose  of  Government  property  as 
directed  by  the  plant  clearance  officer; 

(iii)  Remove  and  destroy  any  markings 
identifying  the  property  as  Government 
property  when  the  plant  clearance  officer 
directs  disposal  by  sale  or  donation,  or 
directs  the  Contractor  to  scrap  the  property; 
and 

(iv)  Credit  the  proceeds  from  a  disposal 
action  in  accordance  with  instructions 
provided  by  the  plant  clearance  officer. 

(6)  When  the  Contractor  permits  a 
subcontractor  or  supplier  to  use  property 
identified  in  this  contract,  the  Contractor 
shall  require  the  subcontractor  or  supplier  to 
submit  inventory  disposal  schedules  or  scrap 
lists  to  the  Contractor  in  sufficient  time  for 
the  Contractor  to  comply  with  the 
requirements  of  paragraph  (j)(l)  of  this 
clause. 

(7)  The  Contracting  Officer  may  require  the 
Contractor  to  demilitarize  the  property  prior 
to  shipment  or  disposal.  Any  equitable 
adjustment  incident  to  the  Contracting 
Officer’s  direction  to  demilitarize 


Government  property  shall  be  made  in 
accordance  with  paragraph  (g)  of  this  clause. 

(k)  Overseas  contracts.  In  a  contract 
performed  outside  the  United  States  of 
America,  its  territories,  or  possessions,  the 
words  “Government”  and  “Government 
property",  as  used  in  this  clause,  mean 
“United  States  Government”  and  “United 
States  Government  property”,  respectively. 
(End  of  clause) 

52.245- 7  Liability  for  Government 
Property  Demolition  Services  Contracts. 

As  prescribed  in  45.102(g),  insert  tbe 
following  clause; 

Liability  for  Government  Property — 
Demolition  Services  Contracts  (Date) 

Except  for  reasonable  wear  and  tear 
incident  to  the  removal  and  delivery  of 
property  to  the  Government,  the  Contractor 
assumes  the  risks  of  and  is  liable  for  any  loss 
or  destruction  of  or  damage  to  property — 

(a)  Required  to  be  delivered  to  the 
Government;  and 

(b)  Title  to  which  is  vested  in  the 
Contractor  but  that  under  the  Termination 
clauses  of  this  contract  is  revested  in  the 
Government  upon  notice  of  termination. 

(End  of  clause) 

52.245- 8  through  52.245-19  [Removed] 

49.  Sections  52.245-8  through 

52.245- 19  are  removed. 

52.246- 18  [Amended] 

50.  Section  52.246-^-18  is  amended  by 
revising  the  date  of  the  clause;  and  in 
the  first  sentence  of  paragraph  (b)(3)  by 
removing  the  word  “facilities”  and 
inserting  “Government  property”  in  its 
place. 

51.  Section  52.249-2  is  amended  by 
revising  the  date  of  the  clause  and 
paragraphs  (b)(2)  and  (d)  to  read  as 
follows: 

52.249-2  Termination  for  Convenience  of 
the  Government  (Fixed-Price). 

***** 

Termination  for  Convenience  of  the 
Government  (Fixed-Price)  (Date) 
***** 

(b)*  *  * 

(2)  Place  no  further  subcontracts  or  orders 
(referred  to  as  subcontracts  in  this  clause)  for 
materials,  other  property,  or  services,  except 
as  necessary  to  complete  the  continued 
portion  of  die  contract. 
***** 

(d)  If  the  Government  fails  to  provide 
disposal  instructions  within  120  days 
following  receipt  of  an  acceptable 
termination  inventory  schedule,  the 
Contractor  might  be  entided  to  an  equitable 
adjustment  for  costs  incurred  to  store  such 
property  on  or  after  the  121st  day  following 
receipt  of  an  acceptable  schedule. 
***** 

52.  Section  52.249-3  is  amended  by 
revising  the  date  of  the  clause  and 
paragraphs  (b)(2)  and  (d)  to  read  as 
follows: 
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52249-3  Termination  for  Convenience  of 
the  Government  (Dismantling,  Demolition, 
or  Removal  of  Improvements). 

***** 

Termination  for  Convenience  of  the 
Government  (Dismantling,  Demolition,  or 
Removal  of  Improvements)  (Date) 
***** 

(b)*  *  * 

(2)  Place  no  further  subcontracts  or  orders 
(referred  to  as  subcontracts  in  this  clause)  for 
materials,  other  property,  or  services,  except 
as  necessary  to  complete  the  continued 
portion  of  the  contract. 
***** 

(d)  If  the  Government  fails  to  provide 
disposal  instructions  within  120  days 
following  receipt  of  an  acceptable 
termination  inventory  schedule,  the 
Contractor  might  be  entitled  to  an  equitable 
adjustment  for  costs  incurred  to  store  such 
property  on  or  after  the  121st  day  following 
receipt„of  an  acceptable  schedule. 
***** 

53.  Section  52.249-6  is  amended  by 
revising  the  date  of  the  clause  and 
paragraph  (e)  to  read  as  follows: 

52249-6  Termination  (Cost- 
Reimbursement). 

***** 

Termination  (Cost- Reimbursement)  (Date) 
***** 

(e)  If  the  Government  fails  to  provide 
disposal  instructions  within  120  days 
following  receipt  of  an  acceptable 
termination  inventory  schedule,  the 
Contractor  might  be  entitled  to  an  equitable 
adjustment  for  costs  incurred  to  store  such 
property  on  or  after  the  121st  day  following 
receipt  of  an  acceptable  schedule. 
***** 

54.  Section  52.249-11  is  revised  to 
read  as  follows: 

52249-11  Termination  of  Use  Property 
Management  Contracts. 

As  prescribed  in  49.505(a),  insert  the 
following  clause: 

Termination  of  Use — Property  Management 
Contracts  (Date) 

(a)  Termination.  The  Contracting  Officer 
may,  by  notice  to  the  Contractor  at  any  time, 
completely  or  partially  terminate  the 
Contractor’s  authority  to  use,  or  have  its 
subcontractors  use,  the  Government  property 
identified  in  this  contract.  Such  termination 
shall  be  effective  at  12:00  a.m.  of  the  15th  day 
following  the  date  of  the  termination  notice, 
unless  the  notice  specifies  an  earlier  date. 

(b)  Contract  requirements.  (1)  The 
Contractor  is  not  required  to  manage  and 
maintain  the  Government  property  identified 
in  this  contract  following  a  complete 
termination  of  the  authority  to  use  such 
property.  If  the  Contracting  Officer  requires 
the  Contractor  to  manage  or  maintain  the 
property  subsequent  to  a  notice  of  complete 
termination,  the  contract  shall  be  equitably 
adjusted. 

(2)  Following  a  partial  termination  under 
paragraph  (a)  of  this  clause,  the  Contractor  is 


required  to  manage  and  maintain  the 
property  for  which  use  is  still  authorized. 

(c)  Price  adjustments.  (1)  The  Contractor 
shall  not  be  entitled  to  any  adjustment  under 
this  contract  incident  to  a  complete  or  partial 
termination  of  its  authority  to  use,  or  have  its 
subcontractors  use,  the  Government  property 
identified  in  this  contract. 

(2)  Except  as  provided  in  52.249-13, 

Failure  to  Perform,  a  termination  under 
paragraph  (a)  of  this  clause  might  entitle  the 
Contractor  to  an  equitable  adjustment  in  the 
price  (or  estimated  cost  and  fee)  of  contracts 
being  performed  at  the  specified  location  if 
the  costs  of  performance  under  such 
contracts  are  increased  by  the  termination. 
Adjustments  shall  be  determined  by  the 
terms  of  the  affected  contracts.  Such 
adjustments  shall  be  the  Contractor’s 
exclusive  remedy  for  Government  actions 
under  this  clause.  The  Government  shall  not 
be  liable  to  the  Contractor  for  damages  or  loss 
of  profits  because  of  any  termination  or 
notice  of  termination  under  this  clause. 

(End  of  clause) 

55.  Section  52.249-13  is  amended  by 
revising  the  introductory  paragraph  to 
read  as  follows: 

52.249-13  Failure  to  Perform. 

As  prescribed  in  49.505(c),  insert  the 
following  clause  in  property 
management  contracts,  except  such 
contracts  with  nonprofit  educational 
institutions: 

***** 

56.  Section  52.249-14  is  amended  by 
revising  the  second  and  fourth 
sentences  of  the  introductory  paragraph 
to  read  as  follows: 

52249-14  Excusable  Belaya. 

*  *  *  Also  insert  the  clause  in  tiroe- 
and-material  contracts,  labor-horn’ 
contracts,  and  property  management 
contracts.  *  *  *  When  used  in 
property  management  contracts, 
substitute  the  words  ‘Termination  of 
Use — Property  Management  Contracts” 
for  ‘‘termination”  in  the  last  sentence  of 
the  clause. 

***** 

57.  Section  52.251-1  is  amended  by 
revising  the  clause  to  read  as  follows: 

52.251-1  Government  Supply  Sources. 

***** 

Government  Supply  Sources  (Date) 

(a)  The  Contracting  Officer  may  authorize 
the  Contractor  to  use  Government  supply 
sources  in  the  performance  of  this  contract 
Such  property  is  not  “Government  furnished 
property”. 

(b)  Title  to  property  acquired  by  the 
Contractor  under  paragraph  (a)  of  this  clause 
shall  vest  for — 

(1)  Fixed-price  contracts,  as  provided  in 
the  contract  financing  provisions  and  the 
clause  at  52.245-2. 

(2)  Cost-type  contracts,  as  provided  in  the 
clause  at  52.245-4. 


(3)  Property  management  contracts,  in  the 
Government  immediately  upon  the 
Contractor’s  acquisition  of  the  property. 

(End  of  clause) 

PART  53— FORMS 

58.  Section  53.245  is  revised  to  read 
as  follows: 

53.245  Government  property. 

The  following  forms  are  prescribed,  as 
specified  in  this  section,  for  use  in 
reporting,  redistribution,  and  disposal  of 
Government  property  and  in  accounting 
for  this  property: 

(a)  SF 120  (GSA),  Report  of  Excess 
Personal  Property,  and  SF  120-A  (GSA), 
Continuation  Sheet  (Report  of  Excess 
Personal  Property).  (See  45.304-6.) 

(b)  SF  126  (GSA),  Report  of  Personal 
Property  for  Sale,  and  SF  126-A  (GSA), 
Report  of  Personal  Property  for  Sale 
(Continuation  Sheet).  (See  45.304-10.) 

(c)  SF  1422  (6/97),  U.S.  Government 
Property  in  the  Custody  of  Contractors. 
(See  52.245— 3(g)(1).)  SF  1422  is 
authorized  for  local  reproduction  and  a 
copy  is  furnished  for  this  purpose  in 
Part  53  of  the  looseleaf  edition  of  the 
FAR. 

(d)  SF  1423  (REV.  12/88),  Inventory 
Verification  Survey.  (See  45.304-2(b).) 

(e)  SF  1424  (REV.  7/89),  Inventory 
Disposal  Report.  SF  1424  is  authorized 
for  local  reproduction  and  a  copy  is 
furnished  for  this  purpose  in  Part  53  of 
the  looseleaf  edition  of  the  FAR. 

(f)  SF  1428  (REV.  6/97),  Inventory 
Disposal  Schedule,  and  SF  1429  (REV. 
6/97),  Inventory  Disposal  Schedule 
Continuation  Sheet.  (See  52.245-l(j), 
52.245—4(h),  and  52.245-6(j).)  Standard 
Form  1428  and  Standard  Form  1429  are 
authorized  for  local  reproduction  and 
copies  are  furnished  for  this  purpose  in 
Part  53  of  the  looseleaf  edition  of  the 
FAR. 

59.  Section  53.249  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

53.249  Termination  of  contracts. 

***** 

(b)  Standard  Forms  1428,  Inventory 
Disposal  Schedule,  and  1429,  Inventory 
Disposal  Schedule — Continuation  Sheet, 
shall  be  used  to  support  termination 
settlement  proposals  listed  in  paragraph 
(a)  of  this  section  as  specified  in  49.602- 
2. 

60.  Section  53.301-1422  is  added  to 
read  as  follows: 

53.301-1422  U.S.  Government  Property  in 
the  Custody  of  Contractors. 

BILUNG  COOE  6820-CP-P 


30214 


Federal  Register  /  Vol.  62,  No.  105  /  Monday,  June  2,  1997  /  Proposed  Rules 


U.S.  GOVERNMENT  PROPERTY  IN  THE  CUSTODY  OF  CONTRACTORS  L  , _ _ 

(Sm  instructions  on  twam  before  completing  this  form.)  REPORT  AS  OF  1"rQ'11 

30  SEP _ 

OR 


2. 


S.  CONTRACT  NO. 


4..  Address  of  Primary  Property  LocatkMKVMiHmtAwiMoeti  2> 


6. contract  7.  BUSINESS  TYPE  8. No.  of  Subcontractor/  Alternate  Locations 
purpose  «.*«•*» 


b.  BALANCE  BEGMMMNG  Of  C.  ADDITIONS  Id.  DELETIONS  I •.  BALANCE  ENO  OF  POUOO 


25.  TO  BE  COMPLETED  BY  THE  GOVERNMENT’S  PROPERTY  ADMINISTRATOR 


TYPED  NAME  (Urn.  nnt,  hum.  lb.  SIGNATURE 


•..  CURRENT  PROPERTY  SYSTEM  STATUS 


».  LAST  PERFORMED  PROPERTY  SYSTEM  ANALYSIS: 

L  TyP« - 2.  Date _ 3.  Sati.factory _ Unsatisfactory.. 
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GENERAL  The  prime  contractor  shad  report  all  Government 
property,  accountable  to  a  contract.  One  form  is  to  be  used 
for  each  contract  Property  Shan  be  broken  down  by  the 
classifications  as  indicated.  The  report  is  to  include 
Government  property  in  the  prime  contractor's  possession  or 
in  that  of  its  subcontractors  as  of  September  30  of  the 
repotting  year.  The  report  is  to  be  forwarded  to  the 
Government  office  specified  in  item  1,  to  be  received  by  that 
office  no  later  than  October  31  of  each  year.  Report  zero  end 
of  period  balances  when  no  Government  property  remains 
accountable  to  the  contract  Report  data  from  records 
maintained  in  accordance  with  FAR  52.245-3  , 'Government 
Properly  Control.* 


appropriate  year  (or  other  date). 

FINAL  REPORT.  A  final  report,  dearly  marked  "FINAL'  shal 
be  submitted  within  30  days  after  disposition  of  al  property 
subject  to-reporting,  if  the  contract  performance  period  is 


ITEM  1  -  TO.  Enter  the  name  of  the  Government’s  Property 
Administrator,  unless  otherwise  designated  in  the  contract 
Include  the  fuH  mailing  address  ( including  City,  State  and  ZIP 


ITEM  2  -  FROM.  Enter  the  full  name  and  address  of  the 
reporting  contractor  with  the  Division  name  stated  after  the 
Corporate  name.  Use  the  name  as  it  appears  on  the  contract 
but  omit  articles  and  insert  spaces  between  company  names 
that  are  made  up  of  letters  like  A  B  C  International  Inc,  for 
example.  Also  enter  the  Commercial  and  Government  Entity 
(CAGE)  Code  (if  applicable). 

ITEM  3  -  REMARKS.  Enter  any  remarks  or  additional 
information  required  by  the  contracting  agency.  Additional  plain 
sheets  may  be  attached  if  required. 


LOCATIONS.  Number  of  locations  of  subcontract  property 
and/or  property  at  atemate  sites  of  the  prime  contractor  (one 
total  for  afi). 


THE  BEGINNING  OF  THE  FISCAL  YEARV  Enter  the 
acquisition  cost  for  each  classification  of  property  as  defined 
in  FAR  52.245-3  The  amounts  reported  must  agree  with  the 
amounts  reported  in  the  previous  year  for  BALANCE  AT  ENO 
OF  PERIOO. 


BEGINNING  OF  THE  FISCAL  YEAR).  Enter  the  quantity  for 
all  classifications  of  Government  property  except  for  Buildings. 
Other  Real  Property  and  Material  on  hand.  The  amounts 
reported  must  agree  with  the  amounts  reported  in  the  previous 
year  for  BALANCE  AT  ENO  OF  PERIOO.  Any  variance  must 
be  explained  in  Item  f  3,  Remarks. 

ITEMS  9  -  14.c.  ♦  ADDITIONS  (In  dollais).  For  the  property 
classifications  not  shaded,  enter  the  acquiefifon  cost  for  the 
total  additions  to  the  contract  from  any  source  during  the  fiscal 
year.  Do  not  enter  for  Special  Test  Equipment,  Special 
Toofing,  Unique  Federal  Property  or  Material. 

ITEMS  »-14.d.-  DELETIONS  (In  doltarsL  For  the  property 
classifications  not  shaded,  enter  the  acquisition  rn¥t  for  the 
total  deletions  from  the  contract  during  the  fiscal  year.  Do  not 
enter  for  Special  Test  Equipment,  Special  Toofing,  Unique 

Ngghgkjutu  nr  ftlntArwiI 

reoeras  rropeny  or  Maicnai. 


THE  END  OF  THE  FISCAL  YEAR).  Enter  the  acquisition 
cost  for  each  classification  of  property  as  defined  in  FAR 
52.245-3.  Carry  forward  to  reflect  the  balance  at  the 
beginning  of  the  fofiowing  year. 


Enter  the  primary  location  of  the  property  if  different  from  block  2. 

ITEM  5  -  CONTRACT  NO.  Enter  the  contract  number  under 
which  the  Government  property  is  accountable.  Use  the 
correct  format  for  the  Agency. 


Enter  the  quantity  for  al  classifications  of 
Government  Property  except  for  Buidings,  Other  Real 
Property  and  Material  on  hand.  Carry  forward  to  reflect  the 
balance  at  the  beginning  of  the  fofiowing  year. 

ITEM  23  -  TOTALS.  Enter  fire  total  for  each  column. 


ITEM  «  -  CONTRACT  PURPOSE.  Enter  one  of  the  fofiowing  1- 
character  alphabetic  codes  to  identify  the  general  purposes  of  the 
contract: 


b.  Supplies  (dsfrveraMe  end  items) 

c.  Services,  except  ford. 

d.  Operation  of  a  Government  -  Owned  Plant  or  Fadfibes 

including  test  sites,  ranges,  installations 

e.  Contract  for  storage  of  Government  Property 


ITEM  7  -  TYPE  OF  BUSINESS.  Enter  a  1-character 
alphabetic  code  indicating  the  type  of  business  concern: 

L  »  Large  S  -  Small  N  -  Non-profit 

(See  FAR  Part  19  for  definition  of  SmaH  Business  and  FAR 
31. 701  lor  definition  of  Non-profit  Organizations). 


name  of  the  contractor  representative  authorized  by  the 
property  control  system  to  sign  this  report  include  that 
individuaTt  commercial  area  coda  and  telephone  number  and 
DSN  number  (if  one  exists).  Signature  and  date. 


Type  the  name  of  the  Government’s  Property  Administrator  or 
other  authorized  property  re pre tentative.  Include  that 
individual's  commercial  area  code  and  telephone  number  and 
DSN  number  (if  one  exists).  Signature  and  date.  Items  e  and 
f  are  self  explanatory  with  the  exception  of  type.  For  type 
indicate  initial  (INT),  fimrted  without  visfi  (LWOV).  limited  with 
visit  (LWV),  or  standard  (STND). 


I 
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k,  O.C.  20406  and  to 
■  Project  (07044246), 


PLEASE  DO  MOT  RETURN  TOUR  COMPLETED  FORM  TO  EITHER  OF  THESE 
AOORESSES.  RETURN  COMPLETED  FORM  TO  THE  AOORESS  M  ITEM  1 
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53.301-1426, 53.301-1427,  and  53.301-1430  through  53.301-1434  [Removed] 

61.  Sections  53.301-1426,  53.301-1427,  and  53.301-1430  through  53.301-1434  are  removed. 

62.  Sections  53.301-1428  and  53.301-1429  are  revised  to  read  as  follows: 


53.301-1428  Inventory  Disposal  Schedule. 
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Instructions  for  preparing  inventory  disposal 
schedules.  When  submitting  schedules  electronically, 
the  contractor  shall  prepare  Standard  Form  1428.  When 
submitting  schedules  manually,  the  contractor  shall 
prepare  Standard  Form  1428  and  if  required.  Standard 
Form  1429.  The  contractor  shall  submit  all  schedules  to 
the  Plant  Clearance  Officer.  For  electronic  submissions, 
no  paper  copies  are  required.  For  manual  submissions, 
twelve  (12)  copies  are  required,  except  for  scrap,  then 
three  (3)  copies  are  required.  The  schedules  are  self- 
explanatory  except  for  the  following  instructions: 

(a)  Contract  Type:  The  contractor  shall  use  one  of  the 
following  codes: 

J  -  Fixed  Price  Contract  Y  -  Time  and  Material 
S  -  Cost  Contract  Z  -  Labor  Hour  O  -  Other 
9  -  Basic  Ordering  Agreement  7  -  Facilities 

(b)  Contract  modifications  and  basic  ordering 
agreements.  If  the  property  applies  solely  to  one 
contract  modification  or  to  one  order  issued  against  a 
basic  ordering  agreement,  indicate  the  modification  or 
order  number  after  the  contract  number. 

(c)  CAGE  Code.  Enter  the  Commercial  and 
Government  Entity  code  when  applicable. 

(d)  Item  Description.  Describe  each  item  in  sufficient 
detail  to  permit  die  Government  to  determine  its 
appropriate  disposition.  Except  for  scrap  property  where 
it  may  be  described  as  a  lot  to  include  metal  content, 
estimated  weight  and  estimated  acquisition  cost  For  all 
other  property,  as  a  minimum,  the  description  will 
contain  the  information  required  by  FAR  Part  52245-3, 
the  National  Stock  Number  (NSN)  shall  be  listed  first  in 
this  block.  Also  include  the  following  information: 

(1)  Special  tooling.  Item  the  tooling  produces. 

(2)  Special  test  equipment  Lowest  assembly  upon 
which  item  is  used. 

(3)  Automatic  data  processing  equipment  Include  the 
manufactures  name,  model  and  serial  number,  and  date 
manufactured. 

(4)  Work  in  process.  The  est  %  of  completion. 

(5)  Precious  metals.  The  type  of  metal  &  est  weight. 

(6)  Hazardous  material  or  property  contaminated  with 
hazardous  material.  The  type  of  hazardous  material. 

(7)  Metals  in  mill  product  form.  The  form,  shape, 
treatments,  hardness,  temper,  specification  (commercial 
or  Gov’t),  &  dimensions  (thickness,  width,  &  length). 

(e)  Demil  code.  If  applicable,  enter  the  code  specified 
in  DoD416021-M-l. 

(f)  Property  classification.  The  contractor  shall  use  one 
of  the  following  classifications  for  each  line  item: 

EQ  -  Equipment  ST  -  Special  tooling  M  -  Material 

STE  -  Special  test  equip  UFP  -  Unique  Federal  prop. 
In  addition,  when  applicable,  list  one  of  the  following 
sub  classifications  for  each  line  item  below  the  property 


classification: 

ADPE  -  Automatic  data  processing  equipment 
AAE  -  Arms,  ammunition  and  explosives 
PM  -  Precious  metals  WTP  -  Work  in  process 
HAZ  -  Hazardous  materials  CL  -  Classified 
ME  -  Metals  in  mill  product  form 
If  reporting  manually,  property  having  the  same 
classification  shall  be  grouped  together  on  the  same 
schedule.  If  reporting  electronically,  group  items  of  the 
same  classification  together.  Scrap  shall  always  be 
submitted  on  a  separate  schedule. 

(g)  Condition  code.  Each  item  must  have  a  code,  listed 
below  (for  DoD  property,  use  a  two  digit  code;  see 
DFARS  for  first  code): 

Code  1,  Unused-good.  Unused  property  that  is  usable 
without  repairs  and  identical  or  interchangeable  with 
new  items  from  normal  supply  sources. 

Code  2,  Unused-fair.  Unused  property  that  is  usable 
without  repairs,  but  is  deteriorated  or  damaged  to  the 
extent  that  utility  is  somewhat  impaired. 

Code  3,  Unused-poor.  Unused  property  that  is  usable 
witnout  repairs,  but  is  considerably  deteriorated  or 
damaged.  Enough  utility  remains  to  classify  the  property 
better  than  salvage. 

Code  4,  Used-good.  Used  property  that  is  usable 
without  repairs  and  most  of  its  useful  life  remains. 

Code  5,  Used-fair.  Used  property  that  is  usable 
without  repairs,  but  is  in  somewhat  worn  or  deteriorated 
and  may  soon  require  repairs. 

Code  6,  Used-poor.  Used  property  that  may  be  used 
without  repairs,  but  is  considerable  worn  or  deteriorated 
to  the  degree  that  remaining  utility  is  limited  or  major 
repairs  will  soon  be  required. 

Code  7,  Repairs  required-good.  Required  repairs  are 
minor  and  should  not  exceed  15  percent  of  original 
acquisition  cost 

Code  8,  Repairs  required-fair.  Required  repairs  are 
considerable  and  estimated  to  range  from  16  to  40 
percent  of  original  acquisition  cost 

Code  9,  Repairs  required-poor.  Required  repairs  are 
major  because  property  is  badly  damaged,  or 
deteriorated,  and  are  estimated  to  range  from  41  to  65 
percent  of  original  acquisition  cost 

Code  X,  Salvage.  Property  has  some  value  in  excess 
of  its  basic  material  content,  but  repair  or  rehabilitation 
to  use  for  the  originally  intended  purpose  is  clearly 
impractical.  Repair  for  any  use  would  exceed  65  percent 
of  the  original  acquisition  cost 

CodeS,  Scrap.  Property  that  has  no  value  except  for 
its  basic  metallic,  mineral,  or  organic  content 

(h)  Contractor’s  offer.  The  contractor’s  offer  to 
purchase  the  item  if  it  survives  screening. 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  200, 202, 203,  and  206 
[Docket  No.  FR-41 69-4-01] 

RIN  2502-AC87 

Delegation  of  Insuring  Authority  to 
Direct  Endorsement  Mortgagees; 
Interim  Rule 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 

ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  implements 
the  Lender  Insurance  program,  under 
which  the  Secretary  will  delegate  the 
authority  to  insure  single  family 
mortgages  to  certain  mortgagees  that  are 
approved  under  the  Direct  Endorsement 
program.  This  interim  rule  provides  that 
eligible  mortgagees  that  participate  in 
the  Lender  Insurance  program  will  be 
responsible  for  conducting  a  pre- 
insurance  review  during  the  origination 
of  their  single  family  mortgages,  and 
they  will  be  responsible  for  insuring  the 
mortgages.  HUD  intends  that  delegating 
this  insurance  authority  through  the 
Lender  Insurance  program  will  be 
consistent  with  HUD’s  efforts  to 
reinvent  the  Federal  Housing 
Administration  (FHA)  by  creating  a 
more  efficient  and  less  burdensome 
process  for  providing  single  family 
mortgage  insurance.  * 

DATES:  Effective  Date:  July  2, 1997.  The 
information  collection  requirements  in 
§  203.255(f)  of  this  interim  rule, 
however,  will  not  be  effective  until  the 
Office  of  Management  and  Budget 
(OMB)  has  approved  them  under  the 
Paperwork  Reduction  Act  of  1995  and 
assigned  them  a  control  number. 
Publication  of  the  control  numbers 
notifies  the  public  that  OMB  has 
approved  these  information  collection 
requirements. 

Deadline  for  comments  on  this 
interim  rule:  August  1, 1997. 

Deadline  for  comments  on  the 
proposed  information  collection 
requirements:  August  1, 1997. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  interim  rule  to  the  Office  of  the 
General  Counsel,  Rules  Docket  Clerk, 
Room  10276,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.,  Washington,  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  and 
copying  during  regular  business  horns 
(7:30  a.m.-5:30  p.m.  eastern  time)  at  the 


above  address.  HUD  will  not  accept 
comments  sent  by  facsimile  (FAX). 

HUD  also  invites  interested  persons  to 
submit  comments  on  the  proposed 
information  collection  requirements  in 
§  203.255(f)  of  this  interim  rule. 
Comments  should  refer  to  the  above 
docket  number  and  title,  and  should  be 
sent  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attention: 

Desk  Officer  for  HUD,  Washington,  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
J.  Coonts,  Director,  Office  of  Insured 
Single  Family  Housing,  Department  of 
Housing  and  Urban  Development,  Room 
9162,  451  7th  Street,  SW.,  Washington, 
DC  20410;  telephone  (202)  708-3046 
(this  number  is  not  toll-free).  Persons 
with  hearing  or  speech  impairments 
may  access  this  number  via  TTY  by 
calling  the  Federal  Information  Relay 
Service  at  (800)  877-8339. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  427  of  the  Departments  of 
Veterans  Affairs  and  Housing  and  Urban 
Development,  and  Independent 
Agencies  Appropriations  Act,  1997 
(Pub.  L.  ,104-204,  approved  September 
26, 1996;  110  Stat.  2874,  2928)  (the 
Appropriations  Act)  amended  title  II  of 
the  National  Housing  Act  (12  U.S.C. 

1707  et  seq.)  to  provide  that  the 
Secretary  may  delegate  to  Direct 
Endorsement  mortgagees  the  authority 
to  insure  mortgages  on  single  family 
properties.  Section  427  provided  that,  in 
determining  whether  to  delegate  this 
authority  to  a  mortgagee,  the  Secretary 
must  consi  der  the  experience  and 
performance  of  the  mortgagee  in  order 
to  minimize  the  risk  of  loss  to  the 
insurance  funds.  Section  427  also 
provided  for  enforcement  of  the 
insurance  requirements  by  expressly 
authorizing  the  Secretary  to  require 
indemnification  from  the  mortgagee 
under  certain  circumstances  in  the 
event  of  a  claim. 

Under  the  Federal  Housing 
Administration’s  (FHA’s)  current 
insurance  endorsement  process,  a  copy 
of  FHA’s  Mortgage  Insurance  Certificate 
(MIC)  is  evidence  that  FHA  has  actually 
insured  a  mortgage.  The  Secretary  issues 
an  MIC,  endorsing  the  mortgage  for 
insurance,  after  determining  that  a 
mortgage  meets  the  eligibility 
requirements  for  insurance.  Although 
issuing  MICs  is  a  highly  routine  process, 
it  is  also  a  very  staff-intensive  and  time- . 
consuming  one,  and  one  that  requires 
unnecessary  paperwork  for  the 
mortgagee  and  HUD.  Under  section  427 
of  the  Appropriations  Act,  the  Secretary 


can  now  delegate  the  insuring  authority 
to  certain  Direct  Endorsement 
mortgagees.  This  interim  rule  will 
therefore  implement  a  new  Lender 
Insurance  program  that  will  give 
mortgagees  participating  in  the  program 
the  responsibility  of  performing  their 
own  pre-insurance  review,  and  of 
insuring  the  mortgages  they  have 
underwritten. 

Consistent  with  HUD’s  efforts  to 
reduce  the  amount  of  paperwork 
associated  with  FHA  insured  loans, 
mortgagees  under  this  new  Lender 
Insurance  program  will  be  required  to 
communicate  with  HUD  in  a  purely 
automated  manner.  HUD’s  new 
electronic  system  for  the  Lender 
Insurance  program  is  in  its  final  stages 
of  development  and  should  be 
operational  in  several  months. 

In  addition,  HUD  is  developing  a 
system  that  will  allow  it  to 
communicate  electronically  with  all 
mortgagees  that  participate  in  HUD 
programs.  This  new  system  will 
eventually  eliminate  die  necessity  of 
issuing  MICs  as  evidence  of  insurance. 
Therefore,  this  interim  rule,  in  addition 
to  implementing  the  Lender  Insurance 
program,  will  amend  the  regulations  to 
allow  for  future  electronic 
communication  with  all  mortgagees. 

II.  The  Lender  Insurance  Program 

Mortgagee  Participation 

Each  mortgagee  choosing  to 
participate  in  the  Lender  Insurance 
program  will  be  required  to  use  the 
Lender  Insurance  process  to  insure  all  of 
the  loans  it  originates  or  underwrites. 
Only  Direct  Endorsement  mortgagees 
with  a  minimum  2-year  acceptable 
claim  and  default  record  under  the 
Direct  Endorsement  program  will  be 
considered  for  participation  in  the 
Lender  Insurance  program.  Two  years 
provides  HUD  with  a  sufficient  amount 
of  claim  and  default  data  on  which  to 
examine  the  mortgagee’s  experience  and 
performance.  At  the  time  of  the  lender’s 
request  to  participate  in  this  program, 
HUD  will  determine  the  lender’s  claim 
performance  based  upon  the  cumulative 
claim  and  default  rate  of  the  lender’s 
FHA  originated  mortgages  for  the  prior 
two  years,  as  of  the  most  recent  quarter 
available  to  HUD. 

HUD  will  compare  the  mortgagee’s 
claim  and  default  record  with  that  for 
all  insured  mortgages.  For  the  purposes 
of  fairly  determining  a  mortgagee’s 
performance,  HUD  will  place  the 
mortgagee  in  one  of  two  categories:  (1) 
Mortgagees  that  operate  in  a  single  State 
(Single  State  mortgagees),  and  (2) 
Mortgagees  that  operate  in  more  than 
one  State  (Multi-State  mortgagees). 
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Single  State  and  Multi-State  mortgagees 
that  are  at  or  below  150  percent  of  the 
national  average  for  claims  and  defaults 
will  be  eligible  for  this  new  authority. 

In  addition,  this  interim  rule  will 
provide  for  an  exception  process  for 
Single  State  mortgagees  that  do  not  meet 
the  national  claim  and  default  average. 
Under  this  exception  process,  a  Single 
State  mortgagee  will  have  the  option  of 
having  its  claim  and  default  rate 
compared  with  the  average  in  the  State 
in  which  it  operates.  Therefore,  Single 
State  mortgagees  using  the  exception 
process  will  also  be  eligible  for  this  new 
authority  if  they  are  at  or  below  150 
percent  of  the  State  average  for  claims 
and  defaults. 

Net  worth  requirements  will  be  the 
same  as  those  for  Direct  Endorsement 
mortgagees.  HUD  does  not  see  the  value 
in  establishing  separate  net  worth 
requirements  for  this  new  program  at 
this  time. 

A  mortgagee’s  ability  to  participate  in 
this  program  will  be  reviewed  on  a 
yearly  basis.  Furthermore,  HUD  will 
monitor  the  quality  of  the  mortgagee’s 
performance  in  the  pre-insurance 
review  process.  If  HUD  determines  that 
a  mortgagee  has  not  performed  in 
accordance  with  prudent  review 
techniques  and/or  HUD’s  requirements, 
HUD  will  take  appropriate  action, 
including  the  immediate  withdrawal  of 
the  mortgagee’s  authority  to  participate 
in  the  Lender  Insurance  program. 

Pre-Insurance  Review 

Under  the  Direct  Endorsement 
program,  a  mortgagee  submits  to  the 
Secretary  the  documents  listed  in 
§  203.255(b),  which  includes  a  property 
appraisal,  an  application  for  insurance, 
a  copy  of  the  mortgage,  and  underwriter 
and  mortgagee  certifications.  The 
Secretary  reviews  the  documents  for 
such  purposes  as  to  ensure  that  the 
mortgage  is  properly  executed  and  that 
it  is  within  the  maximum  mortgage 
amount  (§  203.255(c)).  After  this  review, 
if  the  Secretary  determines  that  the 
mortgage  is  eligible,  the  Secretary 
endorses  the  mortgage  for  insurance  by 
issuing  an  MIC. 

Under  the  Lender  Insurance  program 
implemented  through  this  interim  rule, 
the  program  requirements  will  remain 
the  same  as  those  under  the  Direct 
Endorsement  program.  Under  the 
Lender  Insurance  program,  however, 
HUD  is  transferring  the  pre-insurance 
review  function  to  participating 
mortgagees.  HUD  will  directly  inform 
participating  mortgagees  of  the  items 
that  HUD  would  review  prior  to 
endorsement  if  it  were  insuring  the 
mortgage,  and  the  mortgagee's  staff  that 
is  insuring  the  mortgage  will  review  the 


appropriate  items.  The  mortgagee’s  staff 
reviewing  and  subsequently  insuring 
the  loan  must  not  be  the  same  staff  that 
originated  the  loan  and/or  underwrote 
the  loan  for  insurance. 

Insurance  of  the  Mortgage 

Under  the  Lender  Insurance  program, 
the  mortgagee  will  electronically 
transmit  the  proper  amount  of  mortgage 
insurance  premium  (MIP)  and  data  in  a 
standardized  format.  HUD’s  electronic 
systems  will  check  to  ensure  that  the 
proper  amount  of  MIP  was  paid  and 
determine  that  complete  mortgage 
insurance  data  was  provided.  Once 
HUD’s  systems  acknowledges  the 
mortgagee’s  information,  the  mortgage  is 
insured. 

Recordkeeping  Requirements 

This  interim  rule  provides  that  Lender 
Insurance  mortgagees  must  maintain 
records,  including  origination  files,  in  a 
manner  and  for  a  time  period  to  be 
prescribed  by  the  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner,  and  must  make  them 
available  to  authorized  HUD  staff  upon 
request. 

Post-Insurance  Technical  Review 

Under  the  Direct  Endorsement 
program,  the  Secretary  may  review  the 
mortgage  documentation  after  the 
mortgage  is  insured  to  ensure  that  the 
mortgage  satisfies  the  Secretary’s 
requirements.  Under  the  Lender 
Insurance  program,  mortgagees  will  not 
be  expected  to  submit  case  binders  on 
mortgages  that  they  insure  themselves, 
unless  they  are  chosen  by  HUD’s 
electronic  system  for  post-insurance 
technical  review.  HUD’s  electronic 
system  will  notify  mortgagees  that  a 
loan  has  been  selected  for  post¬ 
insurance  technical  review  when  it 
reviews  the  mortgage  insurance  data 
transmitted  by  the  mortgagee.  Prudent 
quality  control  measures  require  that 
HUD  perform  an  underwriting  review 
on  a  sample  of  loans  relatively  soon 
after  they  are  insured. 

Indemnification 

Section  427  of  the  Appropriations  Act 
provides  for  a  mortgagee  to  indemnify 
the  Secretary  for  losses  incurred  if  fraud 
or  misrepresentation  was  involved  in 
the  origination  of  the  loan,  regardless  of 
when  the  claim  is  paid.  Section  427  also 
provides  that  the  Secretary  may  require 
indemnification  for  those  loans 
involving  violations  of  the  Secretary’s 
requirements. 

A  requirement  of  indemnification  in  a 
case^pf  fraud  or  misrepresentation  may 
arise  when  HUD  reviews  the  origination 
package  in  the  case  of  a  claim.  HUD 


may,  however,  notify  mortgagees  of  the 
possibility  of  indemnification  prior  to  a 
claim — as  the  result  of  a  post-insurance 
technical  review  or  a  mortgagee 
monitoring  audit  This  right  of 
indemnification  under  the  Lender 
Insurance  program  in  the  case  of  fraud 
or  misrepresentation  will  not  affect 
HUD’s  rights  to  otherwise  seek 
indemnification,  or  to  refer  matters  to 
the  Mortgagee  Review  Board. 

When  considering  this  right  of 
indemnification  in  cases  other  than 
when  fraud  or  misrepresentation  are 
present,  HUD  does  not  intend  to  require 
indemnification  on  the  basis  of  errors 
related  to  those  items  that  the  mortgagee 
is  responsible  for  reviewing  prior  to 
insuring  the  mortgage  under  the  Lender 
Insurance  program.  HUD  will,  however, 
retain  the  authority  to  take  enforcement 
steps,  including  the  immediate 
withdrawal  of  the  mortgagee’s  authority 
to  participate  in  the  Lender  Insurance 
program.  Mortgagee  Review  Board 
action,  or  proposed  indemnifications  on 
select  cases. 

Claims 

Mortgagees  participating  in  the 
Lender  Insurance  program  will  follow 
the  current  claim  procedures  in  subpart 
B  of  part  203. 

Conforming  Changes;  Correction 

This  interim  rule  makes  several 
amendments  to  HUD’s  single  family 
regulations  in  parts  200,  202,  203,  and 
206  to  include  references  to  the  Lender 
Insurance  program. 

This  interim  rule  also  makes  a 
correction  to  §  203.415(b)  that  is 
unrelated  to  the  Lender  Insurance 
program.  That  paragraph  was  revised  on 
December  9, 1992  to  include  a  reference 
to  the  Direct  Endorsement  program  (57 
FR  58326).  The  December  9, 1992  final 
rule,  however,  inadvertently  changed 
the  date  described  in  §  203.415(b)  to 
September  2, 1984,  rather  than 
September  2, 1964.  This  interim  rule 
will  correct  that  date  to  read  September 
2, 1964. 

m.  Justification  for  Interim 
Rulemaking 

HUD  generally  publishes  a  rule  for 
public  comment  before  issuing  a  rule  for 
effect,  in  accordance  with  its  own 
regulations  on  rulemaking  in  24  CFR 
part  10.  However,  part  10  provides  that 
prior  public  procedure  will  be  omitted 
if  HUD  determines  that  it  is 
"impracticable,  unnecessary,  or  contrary 
to  the  public  interest”  (24  CFR  10.1). 
HUD  finds  that  prior  public  procedure 
is  unnecessary. 

Delegating  the  insuring  authority  to 
mortgagees  throu^i  the  Lender 


30224 


Federal  Register  /  Vol.  62,  No.  105  /  Monday,  June  2,  1997  /  Rules  and  Regulations 


Insurance  program  is  consistent  with 
HUD’s  efforts  to  reinvent  the  Federal 
Housing  Administration  (FHA).  The 
Lender  Insurance  process  will  be  a  more 
efficient  and  less  burdensome  process 
for  providing  single  family  mortgage 
insurance.  While  this  interim  rule 
makes  the  Lender  Insurance  process 
available,  it  does  not  require  mortgagees 
to  participate,  nor  does  it  withdraw  any 
procedures  that  are  otherwise  available 
to  mortgagees.  However,  HUD  is 
allowing  for  a  full  60-day  public 
comment  period  on  the  provisions  of 
this  interim  rule,  and  HUD  will  consider 
the  relevant  issues  raised  by  the 
commenters  in  its  development  of  a 
final  rule  for  the  Lender  Insurance 
program. 

IV.  Findings  and  Certifications 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  reviewed  this  rule  under 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  issued  by  the 
President  on  September  30, 1993.  OMB 
determined  that  this  rule  is  a 
“significant  regulatory  action,”  as 
defined  in  section  3(f)  of  the  Order 
(although  not  economically  significant, 
as  provided  in  section  3(f)(1)  of  the 
Order).  Any  changes  made  in  this  rule 
subsequent  to  its  submission  to  OMB 
are  identified  in  the  docket  file,  which 
is  available  for  public  inspection 
between  7:30  a.m.  and  5:30  p.m.  in  the 
Office  of  the  Rules  Docket  Clerk,  Office 
of  General  Counsel,  Room  10276, 
Department  of  Housing  and  Urban 


Development,  451  Seventh  Street,  SW., 
Washington,  DC. 

Paperwork  Reduction  Act 

The  information  collection 
requirement  contained  in  §  203.255(f)  of 
this  interim  rule  have  been  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3520).  An  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  the  collection 
displays  a  valid  control  number.  The 
OMB  control  number,  when  assigned, 
will  be  announced  by  separate  notice  in 
the  Federal  Register. 

As  required  under  5  CFR  1320.8(d)(1), 
HUD  and  OMB  are  seeking  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond;  including  through  the 
use  of  appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses.  Interested 


persons  are  invited  to  submit  comments 
according  to  the  instructions  in  the 
DATES  and  ADDRESSES  sections  in  the 
preamble  of  this  interim  rule. 

This  document  also  provides  the 
following  information: 

Title  of  Proposal:  Request  for 
Insurance  Endorsement  under  the  Direct 
Endorsement  Program. 

OMB  Control  Number:  OMB  has 
previously  approved  the  information 
collection  requirements  for  the  Direct 
Endorsement  Program  under  control 
number  2502-0365.  HUD  is  seeking  to 
reinstate  that  previously  approved 
collection,  incorporating  the 
information  collection  requirement 
contained  in  §  203.255(f)  of  this  rule. 

Description  of  the  Need  for  the 
Information  and  Proposed  Use:  Lenders 
must  submit  certain  information 
regarding  the  mortgages  to  HUD  so  that 
HUD  can,  as  generally  required  by 
statute,  produce  statistics  and  reports, 
and  trade  repair  escrows,  certain  types 
of  mortgages,  and  warranties.  This 
information  is  also  necessary  for  HUD  to 
monitor  lender  calculations  of 
qualifying  ratios. 

Form  Numbers:  HUD-54111; 
however,  lenders  are  free  to  tailor  this 
format  to  their  individual  procedures 
and  needs. 

Members  of  Affected  Public:  Business 
or  other  for-profit. 

Estimation  of  the  Total  Number  of 
Hours  Needed  to  Prepare  the 
Information  Collection  including 
Number  of  Respondents,  Frequency  of 
Response,  and  Hours  of  Response: 


Number  of  respondents 

Total  annual 
responses 

Est  avg.  re¬ 
sponse  time 
(hours) 

Est.  annual 
burden 
(hrs.) 

4.800 . 

.0833 

50,040 

HUD  estimates  that  95  percent  of  the 
responses  will  be  collected 
electronically;  therefore,  since  the 
requested  information  is  already  in 
lenders’  files  and  computers,  the 
reporting  burden  is  minimal. 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  was 
made  in  accordance  with  HUD 
regulations  in  24  CFR  part  50  that 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4223).  The  Finding  is 
available  for  public  inspection  between 
7:30  a.m.  and  5:30  p.m.  weekdays  in  the 
Office  of  the  Rules  Docket  Clerk,  Office 
of  General  Counsel,  Room  10276, 


Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW, 
Washington,  DC  20410. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  interim  rule 
before  publication  and  by  approving  it 
certifies  that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  interim  rule  does  not  require 
mortgagees  to  participate,  nor  does  it 
otherwise  withdraw  any  procedures  that 
are  otherwise  available  to  mortgagees. 
Small  entities  are  specifically  invited, 
however,  to  comment  on  whether  this 
rule  will  significantly  affect  them,  and 


to  provide  any  alternatives  for  less 
burdensome  compliance. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  interim  rule  would  not  have 
substantial  direct  effects  on  States  or 
their  political  subdivisions,  or  the 
relationship  between  the  Federal 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  As  a  result,  the 
rule  is  not  subject  to  review  under  the 
Order. 
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Executive  Order  12606,  The  Family 

The  General  Counsel,  as  the 
Designated  Official  under  Executive 
Order  12606,  The  Family,  has 
determined  that  this  interim  rule  would 
not  have  potential  for  significant  impact 
on  family  formation,  maintenance,  and 
general  well-being,  and  thus,  is  not 
subject  to  review  under  the  Order.  No 
significant  change  in  existing  HUD 
policies  or  programs  will  result  from 
promulgation  of  this  rule,  as  those 
policies  and  programs  relate  to  family 
concerns. 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4; 
approved  March  22, 1995)  (UMRA) 
establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments,  and  the  private 
sector.  This  rule  does  not  impose  any 
Federal  mandates  on  any  State,  local,  or 
tribal  governments,  or  on  the  private 
sector,  within  the  meaning  of  the 
UMRA. 

List  of  Subjects 

24  CFR  Part  200 

Administrative  practice  and 
procedure.  Claims,  Equal  employment 
opportunity.  Fair  housing,  Home 
improvement,  Housing  standards, 
Incorporation  by  reference.  Lead 
poisoning.  Loan  programs — housing  and 
community  development.  Minimum 
property  standards.  Mortgage  insurance. 
Organization  and  functions 
(Government  agencies),  Penalties, 
Reporting  and  recordkeeping 
requirements,  Social  security, 
Unemployment  compensation,  Wages. 

24  CFR  Part  202 

Administrative  practice  and 
procedure,  Home  improvement, 
Manufactured  homes,  Mortgage 
insurance,  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  203 

Hawaiian  Natives,  Home 
improvement,  Indians — lands.  Loan 
programs — housing  and  community 
development,  Mortgage  insurance,  • 
Reporting  and  recordkeeping 
requirements.  Solar  energy. 

24  CFR  Part  206 

Aged,  Condominiums,  Loan 
programs — housing  and  community 
development.  Mortgage  insurance. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  for  the  reasons  stated  in 
the  preamble,  parts  200,  202,  203,  and 


206  of  title  24  of  the  Code  of  Federal 
Regulations,  are  amended  as  follows: 

PART  200— INTRODUCTION  TO  FHA 
PROGRAMS 

1.  The  authority  citation  for  24  CFR 
part  200  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1701-1715Z-18;  42 
U.S.C.  3535(d). 

2.  In  §  200.926,  paragraph  (a)(2)(i)  is 
revised  to  read  as  follows: 

§  200.926  Minimum  property  standards  for 
one  and  two  family  dwellings. 

(a)  *  *  * 

(2)*  *  * 

(i)  Approved  for  insurance  or  other 
benefits  prior  to  the  start  of 
construction,  including  approval  under 
the  Direct  Endorsement  process 
described  in  §  203.5  of  this  chapter,  or 
under  the  Lender  Insurance  process 
described  in  §  203.6  of  this  chapter; 
***** 

3.  In  §  200.926d,  paragraph  (c)(4)(vii) 
is  revised  to  read  as  follows: 

§  200.926d  Construction  requirements. 

***** 

(c)  *  *  * 

(4)  *  *  * 

(vii)  In  all  cases  in  which  a  Direct 
Endorsement  (DE)  mortgagee  or  a 
Lender  Insurance  (LI)  mortgagee  seeks 
to  insure  a  mortgage  on  a  newly 
constructed  one-  to  four-family  dwelling 
(including  a  newly  erected 
manufactured  home)  which  was 
processed  by  the  DE  or  LI  mortgagee,  the 
DE  or  LI  mortgagee  shall  determine 
whether  the  property  is  located  in  a  100- 
year  floodplain  as  designated  on  maps 
of  the  Federal  Emergency  Management 
Agency  and,  if  so,  shall  obtain  a  final 
Letter  of  Map  Amendment  (LOMA)  or 
final  Letter  of  Map  Revision  (LOMR) 
before  the  DE  mortgagee  submits  the 
application  for  insurance  to  HUD,  or 
before  the  LI  mortgagee  submits  all  the 
required  data  regarding  the  mortgage  to 
HUD,  as  applicable.  Under  the  DE 
program,  such  mortgages  shall  not  be 
eligible  for  insurance  unless  the  DE 
mortgagee  submits  the  LOMA  or  LOMR 
to  HUD  with  the  mortgagee’s  request  for 
endorsement. 

***** 

PART  202— APPROVAL  OF  LENDING 
INSTITUTIONS  AND  MORTGAGEES 

4.  The  authority  citation  for  24  CFR 
part  202  continues  to  read  as  follows: 

Authority:  12  U.S.C.  1703, 1709,  and 
1715b;  42  U.S.C  3535(d). 

5.  In  §  202.3,  paragraph  (c)(2)(v)(A)  is 
revised  to  read  as  follows: 


§  202.3  Approval  status  for  lenders  and 
mortgagees. 

***** 

(c)  *  *  * 

(2)*  *  * 

(v)*  *  * 

(A)  The  eligibility  of  the  mortgage  for 
insurance,  absent  fraud  or 
misrepresentation,  if  the  mortgagor  and 
all  terms  and  conditions  of  the  mortgage 
had  been  approved  before  the 
termination  by  the  Direct  Endorsement 
or  Lender  Insurance  mortgagee  or  were 
covered  by  a  firm  commitment  issued 
by  the  Secretary;  however,  no  other 
mortgages  originated  by  the  mortgagee 
shall  be  insured  unless  a  new  originated 
approval  agreement  is  accepted  by  the 
Secretary; 

***** 


§  202.8  Loan  correspondent  lenders  and 
mortgagees. 

***** 

(b)*  *  * 

(9)  For  mortgages  processed  through 
Direct  Endorsement  under  §§  203.5  and 
203.255(b)  of  this  chapter,  or  through 
Lender  Insurance  under  §§  203.6  and 
203.255(f)  of  this  chapter,  underwriting 
shall  be  the  responsibility  of  the  Direct 
Endorsement  sponsor  or  Lender 
Insurance  sponsor  (respectively),  and 
the  mortgage  shall  be  closed  in  the  loan 
correspondent  mortgagee’s  own  name  or 
the  name  of  the  sponsor  that  will 
purchase  the  loan.  For  mortgages  not 
processed  through  Direct  Endorsement 
or  through  Lender  Insurance,  the 
mortgage  must  be  both  underwritten 
and  closed  in  the  loan  correspondent’s 
own  name. 

***** 


7.  The  authority  citation  for  24  CFR 
part  203  continues  to  read  as  follows: 

Authority:  12  U.S.C  1709, 1710, 1715b, 
and  1715u;  42  U.S.C.  3535(d).  Subpart  C  also 
is  issued  under  12  U.S.C  1715u. 

Subpart  A — Eligibility  Requirements 
and  Underwriting  Procedures 

8.  In  subpart  A  of  part  203,  the 
undesignated  center  heading  between 
the  subpart  heading  and  §  203.1  is 
revised  to  read  as  follows:  “DIRECT 
ENDORSEMENT,  LENDER 
INSURANCE,  AND  COMMITMENTS”. 

9.  Section  203.1  is  revised  to  read  as 
follows: 

§  203.1  Underwriting  procedures. 

The  three  underwriting  procedures  for 
single  family  mortgages  are: 


6.  In  §  202.8,  paragraph  (b)(9)  is 
revised  to  read  as  follows: 


PART  203-SINGLE  FAMILY 
MORTGAGE  INSURANCE 
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(a)  Direct  Endorsement.  This 
procedure,  which  is  described  in 

§  203.5,  is  available  for  mortgagees  that 
are  eligible  under  §  203.3. 

(b)  Lender  insurance.  This  procedure, 
which  is  described  in  §  203.6,  is 
available  for  mortgagees  that  are  eligible 
for  the  Direct  Endorsement  program 
under  §  203.5,  and  that  are  also 
approved  according  to  §  203.4. 

(c)  Issuing  of  commitments  through 
HUD  offices.  Processing  through  HUD 
offices  as  described  in  §  203.7,  with 
issuance  of  commitments,  is  available 
only  for  mortgages  that  are  not  eligible 
for  Direct  Endorsement  processing 
under  §  203.5(b)  or  to  the  extent 
required  in  §  203.3(b)(4),  §  203.3(d)(1), 
or  as  determined  by  the  Secretary. 

10.  In  subpart  A,  a  new  §  203.4  is 
added,  to  read  as  follows: 

§203.4  Approval  of  mortgagees  for  Lender 
Insurance. 

Each  mortgagee  that  chooses  to 
participate  in  the  Lender  Insurance 
program  must  use  the  Lender  Insurance 
process  to  insure  all  of  the  mortgages 
that  it  underwrites,  unless  the  mortgages 
are  ineligible  for  the  Direct  Endorsement 
program  as  provided  in  §  203.5(b),  or 
unless  HUD  determines  that  the 
mortgages  are  ineligible  for  the  Lender 
Insurance  program. 

(a)  Direct  Endorsement  approval.  To 
be  approved  for  the  Lender  Insurance 
program  described  in  §  203.6,  a 
mortgagee  must  be  unconditionally 
approved  for  the  Direct  Endorsement 
program  as  provided  in  §  203.5. 

(b)  Performance:  Claim  and  default 
rates.  In  addition  to  being 
unconditionally  approved  for  the  Direct 
Endorsement  program,  a  mortgagee 
must  have  had  an  acceptable  claim  and 
default  record  for  at  least  2  years  prior 
to  its  application  for  participation  in  the 
Lender  Insurance  program.  HUD 
determines  acceptable  claim  and  default 
record  as  follows: 

(1)  A  mortgagee  is  eligible  for  the 
Lender  Insurance  prog) am  if  its  claim 
and  default  rate  is  at  or  below  150 
percent  of  the  national  average  rate  for 
all  insured  mortgages. 

(2)  A  mortgagee  that  operates  in  a 
single  State  (Single  State  mortgagee) 
may  choose  to  have  its  claim  and 
default  rate  compared  with  the  average 
rate  in  the  State  in  which  it  operates,  in 
which  case  the  Single  State  mortgagee  is 
eligible  for  the  Lender  Insurance 
program  if  its  claim  and  default  rate  is 
at  or  below  150  percent  of  the  State 
average  rate  for  insured  mortgages. 

(c)  Annual  review.  HUD  will  monitor 
a  mortgagee’s  eligibility  to  participate  in 
the  Lender  Insurance  program  on  a 
yearly  basis. 


(d)  Termination  of  approval.  If  a 
mortgagee  that  has  been  approved  by 
HUD  for  the  Lender  Insurance  program 
violates  the  requirements  and 
procedures  established  by  the  Secretary 
for  such  program,  or  if  HUD  determines 
that  other  good  cause  exists  (including, 
but  not  limited  to,  HUD’s  determination 
that  the  mortgagee  is  not  using  prudent 
review  techniques),  HUD  may 
immediately  terminate  the  mortgagee’s 
approval  to  participate  in  the  Lender 
Insurance  program,  in  accordance  with 
section  256(d)  of  the  National  Housing 
Act  (12  U.S.C.  1715z-21(d)).  Within  30 
days  after  receiving  HUD’s  notice  of 
termination,  a  mortgagee  may  request  an 
informal  conference  with  the  Deputy 
Assistant  Secretary  for  Single  Family 
Housing.  The  conference  will  be 
conducted  within  30  days  after  HUD 
receives  a  timely  request  for  the 
conference.  After  the  conference,  the 
Deputy  Assistant  Secretary  may  decide 
to  affirm  the  termination  action  or  to 
reinstate  the  mortgagee’s  Lender 
Insurance  program  approval.  The 
decision  will  be  communicated  to  the 
mortgagee  in  writing  and  will  be 
deemed  a  final  agency  action. 

11.  In  §  203.5,  paragraph  (b)  is  revised 
to  read  as  follows: 

§  203.5  Direct  Endorsement  process. 
***** 

(b)  Eligible  programs.  (1)  All  single 
family  mortgages  authorized  for 
insurance  under  the  National  Housing 
Act  must  be  originated  through  the 
Direct  Endorsement  program,  except  the 
following: 

(1)  Mortgages  underwritten  for 
insurance  by  mortgagees  that  have 
applied  for  participation  in,  and  have 
been  approved  for,  the  Lender  Insurance 
program; 

(ii)  Mortgages  authorized  under 
sections  203(n),  203(p),  213(d),  221(h), 
221(i),  225,  233,  237,  809,  or  810  of  the 
National  Housing  Act,  or  any  other 
insurance  programs  announced  by 
Federal  Register  notice;  or 

(iii)  As  provided  in  §  203.1. 

(2)  The  provision  contained  in 
§  221.55  of  this  chapter  regarding 
deferred  sales  to  displaced  families  is 
not  available  in  the  Direct  Endorsement 
program. 

***** 

12.  A  new  §  203.6  is  added  to  read  as 
follows: 

§  203.6  Lender  Insurance  process. 

Under  the  Lender  Insurance  program, 
a  mortgagee  approved  for  the  program 
conducts  its  own  pre-insurance  review, 
insures  the  mortgage,  and  agrees  to 
indemnify  HUD  in  accordance  with 
§  203.255(f). 


13.  The  introductory  text  of  §  203.7  is 
revised  to  read  as  follows: 

§  203.7  Commitment  process. 

For  single  family  mortgage  programs 
that  are  not  eligible  for  Direct 
Endorsement  processing  under  §  203.5, 
or  for  Lender  Insurance  processing 
under  §  203.6,  the  mortgagee  must 
submit  an  application  for  mortgage 
insurance  in  a  form  prescribed  by  the 
Secretary  prior  to  making  the  mortgage 
loan.  If: 

***** 

14.  In  §  203.43i,  the  introductory  text 
of  paragraph  (d)  is  revised,  the 
introductory  text  of  paragraph  (g)  is 
revised,  and  paragraph  (g)(2)  is  revised; 
to  read  as  follows: 

§  203.431  Eligibility  of  mortgages  on 
Hawaiian  Home  Lands  insured  pursuant  to 
section  247  of  the  National  Housing  Act 

***** 

(d)  Conditions  for  insurance. 

Mortgages  will  be  eligible  for  insurance 
under  this  section,  according  to  the 
procedures  in  §§  203.5,  203.6,  or  203.7 
(as  applicable),  only  where  the 
Department  of  Hawaiian  Home  Lands: 
***** 

(g)  Construction  advances.  Advances 
made  by  the  mortgagee  during 
construction  are  eligible  for  insurance, 
according  to  the  procedures  in  §§  203.5, 
203.6,  or  203.7  (as  applicable),  if  the 
Secretary  determines  that  no  feasible 
financing  alternative  is  available  and  if: 
***** 

(2)  The  advances  are  made  only  as 
provided  in  the  commitment  or  the 
approval  by  the  Direct  Endorsement  or 
Lender  Insurance  underwriter; 
***** 

15.  In  §  203.50,  paragraph  (h)  is 
revised  to  read  as  follows: 

§  203.50  Eligibility  of  rehabilitation  loans. 

***** 

(h)  Insurance  may  be  available  for 
advances  made  during  rehabilitation  or 
upon  completion  of  rehabilitation, 
according  to  the  procedures  in  §§  203.5, 
203.6,  or  203.7  (as  applicable). 
***** 

16.  Section  203.249  is  revised  to  read 
as  follows: 

§  203.249  Effect  of  amendments. 

The  regulations  in  this  subpart  may  be 
amended  by  the  Secretary  at  any  time 
and  from  time  to  time,  in  whole  or  in 
part,  but  such  amendment  will  not 
adversely  affect  the  interests  of  a 
mortgagee  under  the  contract  of 
insurance  on  any  mortgage  or  loan 
already  insured,  and  will  not  adversely 
affect  the  interest  of  a  mortgagee  on  any 
mortgage  or  loan  to  be  insured  for  which 
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either  the  Direct  Endorsement  or  Lender 
Insurance  mortgagee  has  approved  the 
mortgagor  and  all  terms  and  conditions 
of  the  mortgage  or  loan,  or  the  Secretary 
has  issued  a  firm  commitment.  In 
addition,  such  amendment  will  not 
adversely  affect  the  eligibility  of  specific 
property  if  such  property  is  covered  by 
a  conditional  commitment  issued  by  the 
Secretary,  a  certificate  of  reasonable 
value  issued  by  the  Secretary  of 
Veterans  Affairs,  or  an  appraisal  report 
approved  by  a  Direct  Endorsement  or 
Lender  Insurance  underwriter. 

17.  In  §  203.255,  paragraph  (a)  is 
revised,  and  a  new  paragraph  (f)  is 
added;  to  read  as  follows: 

§  203.255  Insurance  of  mortgage. 

(a)  Mortgages  with  firm  commitments. 
For  applications  for  insurance  involving 
mortgages  not  eligible  to  be  originated 
under  the  Direct  Endorsement  program 
under  §  203.5,  or  under  the  Lender 
Insurance  program  under  §  203.6,  the 
Secretary  will  either  endorse  the 
mortgage  for  insurance  by  issuing  a 
Mortgage  Insurance  Certificate, 
provided  that  the  mortgagee  is  in 
compliance  with  the  firm  commitment, 
or  will  electronically  acknowledge  that 
the  mortgage  has  been  insured. 
***** 

(f)  Lender  Insurance.  (1)  Pre- 
-  insurance  review.  For  applications  for 
insurance  involving  mortgages 
originated  under  the  Lender  Insurance 
program  under  §  203.6,  the  mortgagee  is 
responsible  for  performing  a  pre- 
insurance  review  that  meets  HUD’s 
requirements.  HUD  will  directly  inform 
participating  mortgagees  of  its  minimum 
requirements  for  pre-insurance  review. 
The  mortgagee’s  staff  that  performs  the 
pre-insurance  review  must  not  be  the 
same  staff  that  originated  the  mortgage 
or  underwrote  the  mortgage  for 
insurance. 

(2)  Recordkeeping.  Mortgagees  must 
maintain  records,  including  origination 
files,  in  a  manner  and  for  a  time  period 
to  be  prescribed  by  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  and  must  make  them 
available  to  authorized  HUD  staff  upon 
request. 

(3)  Insuring  the  mortgage.  If, 
following  this  review,  the  mortgage  is 
determined  to  be  eligible,  the  mortgagee 
will  electronically  submit  all  required 
data  to  HUD  regarding  the  mortgage. 
HUD’s  electronic  system  will 
acknowledge  that  the  mortgage  has  been 
insured.  HUD’s  electronic  system  may 
also  issue  a  notice  to  the  mortgagee  that 
the  mortgage  has  been  selected  for  post¬ 
insurance  technical  review,  and  that  the 
HUD  case  binder  must  be  sent  to  the 
identified  HUD  office. 


(4)  Indemnification.  By  insuring  the 
mortgage,  the  mortgagee  agrees  to 
indemnify  HUD  under  the  conditions  of 
section  256(c)  of  the  National  Housing 
Act  (12  U.S.C.  1717z— 21(c)). 

18.  Section  203.257  is  revised  to  read 
as  follows: 

§  203.257  Creation  of  the  contract. 

The  mortgage  shall  be  an  insured 
mortgage  from  the  date  of  the  issuance 
of  a  Mortgage  Insurance  Certificate,  from 
the  date  of  the  endorsement  of  the  credit 
instrument,  or  from  the  date  of  HUD’s 
electronic  acknowledgement  to  the 
mortgagee  that  the  mortgage  is  insured, 
as  applicable.  The  Commissioner  and 
the  mortgagee  are  thereafter  bound  by 
the  regulations  in  this  subpart  with  the 
same  force  and  to  the  same  extent  as  if 
a  separate  contract  had  been  executed 
relating  to  the  insured  mortgage, 
including  the  provisions  of  the 
regulations  in  this  subpart  and  of  the 
Act. 

19.  In  §  203.415,  paragraph  (b)  is 
revised  to  read  as  follows: 

§  203.41 5  Delivery  of  certificate  of  claim. 
***** 

(b)  If  the  mortgage  was  accepted  for 
insurance  pursuant  to  a  commitment 
issued  on  or  after  September  2, 1964,  or 
under  the  Direct  Endorsement,  Lender 
Insurance,  or  Coinsurance  programs,  no 
certificate  of  claim  will  be  issued. 

20.  Section  203.499  is  revised  to  read 
as  follows: 

§  203.499  Effect  of  amendments. 

The  regulations  in  this  subpart  may  be 
amended  by  the  Secretary  at  any  time 
and  from  time  to  time,  in  whole  or  in 
part,  but  such  amendment  will  not 
adversely  affect  the  interests  of  a 
mortgagee  under  the  contract  of 
insurance  on  any  mortgage  or  loan 
already  insured,  and  will  not  adversely 
affect  the  interest  of  a  mortgagee  on  any 
mortgage  or  loan  to  be  insured  for  which 
either  the  Direct  Endorsement  or  Lender 
Insurance  mortgagee  has  approved  the 
mortgagor  and  all  terms  and  conditions 
of  the  mortgage  or  loan,  or  the  Secretary 
has  issued  a  firm  commitment.  In 
addition,  such  amendment  will  not 
adversely  affect  the  eligibility  of  specific 
property  if  such  property  is  covered  by 
a  conditional  commitment  issued  by  the 
Secretary,  a  certificate  of  reasonable 
value  issued  by  the  Secretary  of 
Veterans  Affairs,  or  an  appraisal  report 
approved  by  a  Direct  Endorsement  or 
Lender  Insurance  underwriter. 


PART  206— HOME  EQUITY 
CONVERSION  MORTGAGE 
INSURANCE 

21.  The  authority  citation  for  24  CFR 
part  206  continues  to  read  as  follows: 

Authority:  12  U.S.C  1715b,  1715Z-1720; 

42  U.S.C.  3535(d). 

22.  In  §  206.3,  the  definition  of 

“ Maximum  claim  amount”  is  revised  to 
read  as  follows: 

§206.3  Definitions. 

***** 

Maximum  claim  amount,  means  the 
lesser  of  the  appraised  value  of  the 
property  or  maximum  dollar  amount  for 
an  area  established  by  the  Secretary  for 
a  one-family  residence  under  section 
203(b)(2)  of  the  National  Housing  Act 
(as  adjusted  where  applicable  under 
section  214  of  the  National  Housing 
Act).  Both  the  appraised  value  and  the 
maximum  dollar  amount  for  the  area 
must  be  as  of  the  date  the  Direct 
Endorsement  or  Lender  Insurance 
underwriter  receives  the  appraisal 
report.  Closing  costs  must  not  be  taken 
into  account  in  determining  appraised 
value. 

***** 

23.  Section  206.7  is  revised  to  read  as 
follows: 

§  206.7  Effect  of  amendments. 

The  regulations  in  this  part  may  be 
amended  by  the  Secretary  at  any  time 
and  from  time  to  time,  in  whole  or  in 
phrt,  but  amendments  to  subparts  B  and 
C  of  this  part  will  not  adversely  affect 
the  interests  of  a  mortgagee  on  any 
mortgage  to  be  insured  for  which  either 
the  Direct  Endorsement  mortgagee  or 
Lender  Insurance  mortgagee  has 
approved  the  mortgagor  and  all  terms 
and  conditions  of  the  mortgage,  or  the 
Secretary  has  made  a  commitment  to 
insure.  Such  amendments  will  not 
adversely  affect  the  interests  of  a 
mortgagor  in  the  case  of  a  default  by  a 
mortgagee  where  the  Secretary  makes 
payments  to  the  mortgagor. 

24.  Section  206.15  is  revised  to  read 
as  follows: 

§206.15  insurance. 

Mortgages  originated  under  this  part 
must  be  endorsed  through  the  Direct 
Endorsement  program  under  §  203.5  of 
this  chapter,  or  insured  through  the 
Lender  Insurance  program  under  §  203.6 
of  this  chapter,  except  as  provided  in 
§§  203.1  or  203.4  of  this  chapter.  The 
mortgagee  must  submit  the  information 
as  described  in  §  203.255  (b)  or  (f)  of  this 
chapter,  as  applicable;  the  certificate  of 
housing  counselling  as  described  in 
§  206.41;  a  copy  of  the  title  insurance 
commitment  satisfactory  to  the 
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Secretary  (or  other  acceptable  title 
evidence  if  the  Secretary  has 
determined  not  to  require  title  insurance 
under  §  206.45(a));  the  mortgagee’s 
election  of  either  the  assignment  or 
shared  premium  option  under  §  206.17; 
and  any  other  documentation  required 
by  the  Secretary.  Section  203.255  (c), 

(d),  (e),  and  (f)  of  this  chapter, 
pertaining  to  the  processes  for  Direct 
Endorsement  and  Lender  Insurance, 


apply  to  mortgages  under  this  part.  If 
the  mortgagee  has  complied  with  the 
requirements  of  §§  203.3,  203.4,  203.5, 
203.6,  and  203.255  of  this  chapter  (as 
applicable),  and  the  requirements  of  this 
part,  and  the  mortgage  is  determined  to 
be  eligible,  the  Secretary  will  either 
endorse  the  mortgage  for  insurance  by 
issuing  a  Mortgage  Insurance  Certificate 
or  will  electronically  acknowledge  that 
the  mortgage  has  been  insured.  The 


mortgagee  under  the  Lender  Insurance 
program  shall  execute  for  the  Secretary 
the  loan  agreement  included  in  the  term 
“mortgage”  as  defined  in  §  206.3. 

Dated:  April  23, 1997. 

Stephanie  A.  Smith, 

General  Deputy  Assistant  Secretary  for 
Housing — Federal  Housing  Commissioner. 
(FR  Doc.  97-14215  Filed  5-30-97;  8:45  am) 
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Atlantic  fisheries; 
published  5-1-97 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

District  of  Columbia; 

published  6-2-97 
Indiana;  published  4-3-97 
New  Jersey;  published  5-2- 


RULES  GOING  INTO 
EFFECT  MAY  31,  1997 


TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 
Michigan;  published  5-22- 
971 


Federal  toxics  program 
delegation  approvals — 
Indiana;  published  4-1-97 
Hazardous  waste  program 
authorizations: 

Florida;  published  4-1-97 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Imazamox;  published  6-2-97 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Practice  and  procedure: 

Ex  parte  rules;  presentations 
in  Commission 
proceedings;  published  4- 
3-97 

Radio  stations;  table  of 
assignments: 

Nevada;  published  4-26-97 
Texas;  published  4-28-97 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Representation  and 
appearances;  published  5-1- 


Correction;  published  4-8-97 
PENSION  BENEFIT 
GUARANTY  CORPORATION 
Single-employer  plans: 
Allocation  of  assets — 
Interest  assumptions  for 
valuing  benefits; 
published  5-15-97 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Regattas  and  marine  parades: 
Harvard-Yale  Regatta; 
published  5-22-97 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Restricted  areas;  published  4- 
11-97 

TRANSPORTATION 
DEPARTMENT 
Federal  Railroad 
Administration 

Railroad  power  brakes  and 
drawbars: 

Train  and  locomotive  power 
braking  systems; 
advanced  technology  use; 
two-way  end-of-train 
telemetry  devices; 
published  1-2-97 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Excise  taxes: 

Group  health  plans;  access, 
portability,  and 
renewability  requirements; 
published  4-8-97 
Correction;  published  4-8- 
971 


RULES  GOING  INTO 
EFFECT  JUNE  1,  1997 


AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Limes  grown  in  Florida  and 
imported;  published  8-21-96 

AGRICULTURE 

DEPARTMENT 

Grain  Inspection,  Packers 

and  Stockyards 

Administration 

Grain  standards: 

Barley;  published  5-16-96 
FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 
Flood  insurance  program: 
Insurance  coverage  and 
rates— 

Standard  flood  insurance 
policy;  rebuilding  or 
altering  flood-damaged 
structures  coverage; 
published  2-25-97 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Medical  devices: 

Current  good  manufacturing 
practice  regulations; 
incorporation  into  quality 
system  regulation; 
published  10-7-96 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 
Group  health  plans;  access, 
portability,  and  renewability 
requirements;  published  4-8- 


LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 

Safety  and  health  standards: 
1,3-Butadiene  (BD); 
occupational  exposure; 
reporting  and 
recordkeeping 
requirements;  published  6- 
2-97 

TRANSPORTATION 

DEPARTMENT 

Classified  information;  Federal 
regulatory  review;  published 
5-1-97 

TRANSPORTATION, 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 

Louis  L’Hotellier  S.A.; 

published  4-10-97 
Raytheon;  published  4-25-97 
Airworthiness  standards: 
Special  conditions— 

Soloy  Corp.,  Soloy  Dual 
Pac  engines;  correction; 
published  6-2-97 


RULES  GOING  INTO 
EFFECT  JUNE  2,  1997 


AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
inspection  Service 

Exportation  and  importation  of 
animals  and  animal 
products: 

Ruminants  and  Swine- 
imported  from  countries 


LABOR  DEPARTMENT 
Employment  Standards 
Administration 

McNamara-O'Hara  Service 
Contract  Act: 

Federal  service  contracts; 
labor  standards;  minimum 


Pennsylvania;  published  4- 
18-97 

Air  quality  implementation 
plans;  VAVapproval  and 
promulgation;  various 
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COMMENTS  DUE  NEXT 
WEEK 


AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Almonds  grown  in  California; 
comments  due  by  6-9-97; 
published  4-10-97 
Milk  marketing  orders: 

New  Mexico-West  Texas; 
comments  due  by  512- 
97;  published  5-13-97 
Texas;  comments  due  by  5 
12-97;  published  5-13-97 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 
animals  and  animal 
products: 

Sliced  and  pre-packaged 
dry-cured  pork  products; 
comments  due  by  515 
97;  published  4-14-97 

AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
Corporation 

Crop  insurance  regulations: 
Apples;  comments  due  by 
6-9-97;  published  5-8-97 
Tobacco;  comments  due  by 
6-12-97;  published  515 
97 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meat  and  poultry  inspection: 
Ham  with  natural  juices 
products;  use  of  binders; 
comments  due  by  6-9-97; 
published  4-2597 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Marine  mammals: 

Incidental  taking — 

North  Atlantic  right  whale, 
etc.;  take  reduction 
plan;  comments  due  by 
6-13-97;  published  525 
97 

COMMERCE  DEPARTMENT 
Patent  and  Trademark  Office 

Patent  and  trademark  cases: 
Fee  revisions;  comments 
due  by  6-11-97;  published 
5-7-97 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 

Liquidated  damages  and 
commercial  subcontracting 


plans;  policy  clarification; 
comments  due  by  515 
97;  published  4-11-97 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards: 
Hazardous  air  pollutants  list; 
additions  and  deletions— 
Research  and 
development  facilities; 
comments  due  by  511- 
97;  published  512-97 
Air  pollution  control;  aircraft 
and  aircraft  engines: 
Commercial  aircraft  gas 
turbine  engines  with  rated 
thrust  greater  than  26.7 
kilonewtons  (kN);  exhaust 
emission  standards; 
comments  due  by  55-97; 
published  5597 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  by 
51597;  published  514- 
97 

Missouri;  comments  due  by 
51597;  published  514- 
97 

Ohio;  comments  due  by  5 
1597;  published  514-97 
Air  quality  planning  purposes; 
designation  of  areas: 
Minnesota;  comments  due 
by  512-97;  published  5 
1597 

Hazardous  waste: 

Identification  and  listing — 
Petroleum  refining  process 
wastes;  land  disposal 
restrictions  for  newly 
hazardous  wastes, 
comments  due  by  55 
97;  published  4597 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Glyphosate;  comments  due 
by  51597;  published  4- 
11-97 

Imazapyr;  comments  due  by 
5597;  published  4597 
Superfund  program: 

National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  51597;  published 
514-97 

EQUAL  EMPLOYMENT 
OPPORTUNITY  COMMISSION 

Employment  discrimination 
complaint  procedures  for 
previously  exempt  State 
andlocal  government 
employees;  comments  due 
by  5597;  published  4-15 
97 


FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Satellite  communications— 
Digital  audio  radio  service 
terrestrial  repeaters  or 
gap-fillers;  deployment; 
comments  due  by  515 
97;  published  52-97 
Radio  stations;  table  of 
assignments: 

Colorado;  comments  due  by 
5597;  published  4-28-97 
Florida;  comments  due  by 
5597;  published  4-2597 
Michigan;  comments  due  by 
5597;  published  4-2597 
Missouri;  comments  due  by 
5597;  published  4-2597 
Montana;  comments  due  by 
5597;  published  4-2597 
FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 
General  policy: 

Minority  and  women 
outreach  program, 
contracting;  and 
individuals  with  disabilities 
outreach  program; 
comments  due  by  515 
97;  published  4-14-97 

FEDERAL  HOUSING 
FINANCE  BOARD 

Federal  home  loan  bank 
system: 

Housing  finance  and 
community  investment; 
mission  achievement; 
comments  due  by  5597; 
published  5-9-97 
FEDERAL  RETIREMENT 
THRIFT  INVESTMENT 
BOARD 

Thrift  savings  plan: 

Periodic  participant 
statements;  definitions  and 
clarification;  comments 
due  by  5597;  published 
5597 

Vesting;  definitions  and 
clarification;  comments 
due  by  5597;  published 
5597 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Liquidated  damages  and 
commercial  subcontracting 
plans;  policy  clarification; 
comments  due  by  515 
97;  published  4-11-97 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Animal  drugs,  feeds,  and 
related  products: 

New  drug  applications — 


Investigational  use; 
comments  due  by  55 
97;  published  5597 
Food  additives: 

1,3-butylene  glycol; 
comments  due  by  512- 
97;  published  51597 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Cara  Financing 
Administration 
Medicare  and  Medicaid 
programs: 

Home  health  agencies— 
Outcome  and  assessment  . 
information  set  (OASIS) 
use  as  participation 
condition;  comments 
due  by  6-597; 
published  51597 
Medicare  and  medicaid 
programs: 

Home  health  agencies— 
Participation  conditions; 
comments  due  by  55 
97;  published  51597 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Inspector  General  Office, 
Health  and  Human  Services. 
Department 

Health  care  programs;  fraud 
and  abuse: 

Health  Insurance  Portability 
and  Accountability  Act- 
Shared  Risk  Exception 
Negotiated  Rulemaking 
Committee;  intent  to 
establish  and  meetings; 
comments  due  by  55 
97;  published  52597 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Bruneau  hot  springsnail; 
comments  due  by  59-97; 
published  52597 
Flat-tailed  Homed  Lizard; 
comments  due  by  5597; 
published  5597 
JUSTICE  DEPARTMENT 
Privacy  Act;  implementation: 
comments  due  by  51597; 
published  514-97 
MERIT  SYSTEMS 
PROTECTION  BOARD 
Practices  and  procedures: 
Miscellaneous  amendments; 
comments  due  by  5597; 
published  4-597 
Whistleblowing;  appeals  and 
stay  requests  of  personnel 
actions;  comments  due  by 
5597;  published  4-9-97 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 
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Liquidated  damages  and 
commercial  subcontracting 
plans;  policy  clarification; 
comments  due  by  6-10- 
97;  published  4-11-97 
NATIONAL  CREDIT  UNION 
ADMINISTRATION 
Credit  unions: 

Credit  union  service 
organizations;  comments 
due  by  6-12-97;  published 

4- 23-97 

Federal  credit  unions  bylaws 
and  Federal  credit  union 
standard  bylaw 
amendments;  revision; 
comments  due  by  6-12- 
97;  published  4-23-97 
NUCLEAR  REGULATORY 
COMMISSION 
Environmental  protection; 
domestic  licensing  and 
related  regulatory  functions: 
Materials  licenses; 
environmental  reporting 
requirements;  comments 
due  by  6-13-97;  published 

5- 14-97 

POSTAL  RATE  COMMISSION 

Practice  and  procedure: 


Market  research  evidence; 
foundational  requirements 
clarified;  comments  due 
by  6-9-97;  published  5-9- 
97 

POSTAL  SERVICE 

International  Mail  Manual: 

Global  package  link  (GPL) 
service — 

China;  comments  due  by 

6-9-97;  published  5-9-97 

SECURITIES  AND 

EXCHANGE  COMMISSION 

Investment  companies  and 

securities: 

Open-end  management 
investment  companies; 
registration  form; 
comments  due  by  6-9-97; 
published  3-10-97 

Investment  companies: 

Registered  investment 
company  name 
requirements;  comments 
due  by  6-9-97;  published 
3-10-97 

Securities: 

Open-end  management 
investment  companies; 


new  disclosure  option; 
comments  due  by  6-9-97; 
published  3-10-97 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  traffic  operating  and  flight 
rules: 

Reduced  vertical  separation 
minimum  airspace 
operations;  U.S.-registered 
aircraft  requirements; 
comments  due  by  6-9-97; 
published  4-9-97 
Airworthiness  directives: 
de  Havilland;  comments  due 
by  6-13-97;  published  3- 
31-97 

Airbus  Industrie;  comments 
due  by  6-12-97;  published 
5-1-97 

Jetstream  Aircraft  Ltd.; 
comments  due  by  6-13- 
97;  published  4-14-97 
Saab;  comments  due  by  6- 
9-97;  published  4-30-97 
Class  E  airspace;  comments 
due  by  6-9-97;  published  4- 
24-97 


TRANSPORTATION 

DEPARTMENT 

Federal  Highway 

Administration 

Motor  carrier  safety 
regulations: 

Parts  and  accessories 
necessary  for  safe 
operation — 

General  amendments; 
comments  due  by  6-13- 
97;  published  4-14-97 

TREASURY  DEPARTMENT 

Thrift  Supervision  Office 

Application  processing; 
comments  due  by  6-9-97; 
published  4-9-97 

Savings  associations: 

Federal  Mutual 
Associations — 

Incorporation, 
organization,  and 
conversion;  comments 
due  by  6-9-97; 
published  4-9-97 
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CFR  CHECKUST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weekly.  It  is  arranged  in  the  order  of  CF  .  titles,  stock 
numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 
week  and  which  is  now  available  for  sale  at  the  Government  Printing 
Office. 

A  precedes  each  entry  that  is  now  available  on-line  through 
the  Government  Printing  Office’s  GPO  Access  service  at  http:// 
www.access.gpo.gov/nara/cfr.  For  information  about  GPO  Access 
call  1-888-293-6498  (toll  free). 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  which  is  revised  monthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  $951 .00 
domestic,  $237.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 
telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 
512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 
charge  orders  to  (202)  512-2250. 


Title 

Stock  Number 

Price 

Revision  Date 

•1,  2  (2  Reserved) . 

.  (869-032-00001-8) . 

$5.00 

Feb.  1,  1997 

•3  (1996  Compilation 

and  Parts  100  and 

101) . 

.  (869-032-00002-8) . 

20.00 

'Jan.  1,  1997 

•4  . 

.  (869-032-00003-4) . 

7.00 

Jan.  1,  1997 

5  Parts: 

•1-699  . 

.(869-032-0004-2)  . 

34.00 

Jan.  1,  1997 

•700-1199  . 

.  (869-032-00005-1) . 

26.00 

Jan.  1,  1997 

•1200-End,  6  (6 

Reserved) . 

.  (869-032-00006-9) . 

33.00 

Jan.  1,  1997 

7  Parts: 

•0-26  . . . 

.  (869-032-00007-7) . 

26.00 

Jan.  1,  1997 

•27-52  . 

.  (869-032-00008-5) . 

30.00 

Jan.  1,  1997 

•53-209  . 

.  (86WJ32-00009-3) . 

22.00 

Jan.  1,  1997 

•210-299  . . . 

.  (869-032-00010-7) . 

44.00 

Jan.  1,  1997 

•300-399  . 

.(869-032-00011-5) . 

22.00 

Jan.  1,  1997 

•400-699  . 

.  (869-032-00012-3) . 

28.00 

Jan.  1,  1997 

•700-899  . 

.  (869-032-00013-1) . 

31.00 

Jan.  1,  1997 

•900-999  . 

.  (869-032-00014-0) . 

40.C0 

Jan.  ],  1997 

•1000-1199  . 

.  (869-032-00015-8) . 

45.00 

Jan.  1,  1997 

•1200-1499  . 

.  (869-032-000 1 6-6) . 

33.00 

Jan.  1,  1997 

•1500-1899  . 

.  (869-032-00017-4) . 

53.00 

Jan.  1,  1997 

•1900-1939  . 

.  (869-032-000 1 8-2) . 

19.00 

Jan.  1,  1997 

•1940-1949  . 

.  (869-032-00019-1) . 

40.0G 

Jan.  1,  1997 

•1950-1999  . 

.  (869-032-00020-4) . 

42.00 

Jan.  1,  1997 

•2000-End . 

. (869-032-00021-2)  . 

20.00 

Jan.  1,  1997 

•8  . 

.  (869-032-00022-1 ) . 

30.00 

Jan.  1, 1997 

9  Parts: 

•1-199  . 

.  (869-032-00023-9) . 

39.00 

Jan.  1,  1997 

•200-End . 

.  (869-032-00024-7) . 

33.00 

Jan.  1,  1997 

10  Parts: 

•0-50  . 

.  (869-032-00025-5) . 

39.00 

Jan.  1,  1997 

•51-199  . . 

.  (869-032-00026-3) . 

31.00 

Jan.  1,  1997 

•200-499  . 

.  (869-032-00027-1) . 

30.00 

Jan.  1,  1997 

500-End  . 

. (869-032-00028-0)  . 

42.00 

Jan.  1,  1997 

•11  . 

.  (869-032-00029-8) . 

20.00 

Jan.  1, 1997 

12  Parts: 

•1-199  . 

.  (869-032-00030-1) . 

16.00 

Jan.  1,  1997 

•200-219  . 

.  (869-032-00031-0) . . 

20.00 

Jan.  1,  1997 

•220-299  . 

.  (869-032-00032-8) . 

34.00 

Jan.  1,  1997 

•300-499  . 

.  (869-032-00033-6) . 

27.00 

Jan.  1,  1997 

•500-599  . 

.  (869-032-00034-4) . 

24.00 

Jan.  1,  1997 

•600-End . 

.  (869-032-00035-2) 

'  40  00 

Jan  1  1997 

•13  . 

.  (869-032-00036-1) . 

23.00 

Jan.  1, 1997 

Title 

Stock  Number 

Price 

Revision  Date 

14  Parts: 

•1-59  . 

.  (869-032-00037-9) . 

44.00 

Jan.  1,  1997 

•60-139  . 

.  (869-032-00038-7) . 

38.00 

Jan.  1,  1997 

140-199  . 

.  (869-032-00039-5) . 

16.00 

Jan.  1,  1997 

•200-1199  . 

.  (869-032-00040-9) . 

30.00 

Jan.  1, 1997 

•1200-End . 

. (869-032-00041-7)  . 

21.00 

Jan.  1, 1997 

15  Parts: 

0-299  . 

.  (869-032-00042-5) . 

21.00 

Jan.  1, 1997 

300-799  . 

.  (869-032-00043-3) . 

32.00 

Jan.  1, 1997 

•800-End . 

..  (869-032-00044-1) . 

22.00 

Jan.  1,  1997 

16  Parts: 

0-999  . 

..  (869-032-00045-0) . 

30.00 

Jan  1  1997 

•1000-End . 

..  (869-032-00046-8)  .. .. 

34.00 

Jan.  \,  1997 

17  Parts: 

1-199  . 

..  (869-028-00052-5) . 

21.00 

Apr.  1  1996 

200-239  . 

..  (869-028-00053-3) . 

25.00 

Apr.  \,  1996 

240-End  . 

..  (869-028-00054-1)  ...... 

31.00 

Apr.  1,  1996 

18  Parts: 

1-149  . 

..  (869-028-00055-0) . 

17.00 

Apr.  1,  1996 

150-279  . 

..  (869-028-00056-8) . 

12.00 

Apr.  1,  1996 

280-399  . 

(869-028-00057-6) . 

13.00 

Apr.  1,  1996 

400-End  . 

..  (869-028-00058-4) . 

11.00 

Apr.  1,  1996 

19  Parts: 

1-140  . ......... 

..  (869-032-00053-1) . 

33.00 

Apr.  1,  1997 

*141-199  . 

..  (869-032-00054-9) . 

30.00 

Apr.  1,  1997 

200-End  . 

(869-028-00061-4) . 

12.00 

Apr.  1,  1996 

20  Parts: 

1-399  . 

..  (869-028-00062-2) . 

20.00 

Apr.  1,  1996 

•400499  . 

..  (869-028-00063-1) . 

35.00 

Apr.  1,  1996 

500-End  . 

..  (869-028-00064-9) . 

32.00 

Apr.  1,  1996 

21  Parts: 

•1-99  . 

..  (869-028-00065-7) . 

16.00 

Apr.  1,  1996 

•100-169  . 

..  (869-028-00066-5) . 

22.00 

Apr.  1,  1996 

•170-199  . 

..  (869-028-00067-3) . 

29.00 

Apr.  1,  1996 

•200-299  . 

..  (869-028-00068-1) . 

7.00 

Apr.  1,  1996 

•300499  . 

.  (869-028-00069-0)  . 

50.00 

Apr.  1,  1996 

•500-599  . 

..  (869-028-00070-3) . 

28.00 

Apr.  1,  1996 

•600799  . 

..  (869-028-00071-1) . 

8.50 

Apr.  ),  1996 

•8001299  . 

..  (869-028-00072-0) . 

30.00 

Apr.  1,  1996 

•1300-End  . 

..  (869-028-00073-8) . 

14.00 

Apr.  1,  1996 

22  Parts: 

1-299  . 

..  (869-028-00074-6) . 

36.00 

Apr.  1,  1996 

300-End  . 

..  (869-028-00075-4) . 

24.00 

Apr.  1,  1996 

23  . 

..  (869-028-00076-2) . 

21.00 

Apr.  1, 1996 

24  Parts: 

0199  . 

..  (869-028-00077-1) . 

30.00 

May  1,  1996 

200219 . 

..  (869-028-00078-9) . 

14.00 

May  1,  1996 

220499  . . . 

..  (869-028-00079-7) . 

13.00 

May  1,  1996 

*500-699  . 

..  (869-032-00073-5) . 

18.00 

Apr.  1,  1997 

700-899  . 

..  (869-028-00081-9) . 

13.00 

May  1,  1996 

<5001699  . 

..  (869-028-00082-7) . 

21.00 

May  1  1996 

1700-End  . 

..  (869-028-00083-5) . 

14.00 

May  1, 1996 

25  . . . 

..  (869-028-00084-3) . 

32.00 

May  1,  1996 

26  Parts: 

*§§1.01-1.60 . 

..  (869-032-00077-8) . 

21.00 

Apr.  1,  1997 

§§1.61-1.169 . 

..  (869-028-00086-0) . 

34.00 

Apr.  1,  1996 

§§1.1701.300  . 

..  (869-028-00087-8) . 

24.00 

Apr.  1,  1996 

§§1.301-1.400  . 

..  (869-028-00088-6) . 

17.00 

Apr.  1,  1996 

§§1.401-1.440  . 

..  (869-028-00089-4)  ...... 

31.00 

Apr.  1,  1996 

*§§  1.441-1.500  . 

..(869-032-00082-4)  . 

22.00 

Apr.  1,  1997 

§§1.501-1.640  . 

.  (869-028-00091-6) . 

21.00 

Apr.  1,  1996 

•§§1.641-1.850  . 

..  (869-032-00084-1) . 

33.00 

Apr.  1,  1997 

§§  1.851-1.907  . 

..  (869-028-00093-2) . 

26.00 

Apr.  1,  1996 

§§1.908-1.1000  . .... 

..  (869-028-00094-1) . 

26.00 

Apr.  1,  1996 

§§1.1001-1.1400  . 

..  (869-028-00095-9)  ...... 

26.00 

Apr.  1,  1996 

§§  1.1401-End  . 

..  (869-028-00096-7) . 

35.00 

Apr.  1,  1996 

2-29  . 

..  (869-028-00097-5) . 

28.00 

Apr.  1,  1996 

3039  . 

.  (869-028-00098-3) . 

20.00 

Apr.  1,  1996 

40-49  . 

..  (869-028-00099-1) . 

13.00 

Apr.  1,  1996 

*50299  . 

..  (869-032-00092-1) . 

18.00 

Apr.  1,  1997 

VI 
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Title 

Stock  Number 

Price 

Revision  Date 

300-499  . 

.  (869-026-00 101-7) . 

25.00 

Apr.  1,  1996 

500-599  . 

.  (869-032-00094-8) . 

6.00 

4  Apr.  1,  1990 

Apr.  1,  1997 

•600-End  . 

.  (869-032-00095-3) . 

9.50 

27  Parts: 

1-199  . 

.(869-028-00104-1) . 

44.0Q 

Apr.  1,  1996 

208-End  . . 

.  (869-028-00105-0) . 

13.00 

Apr.  1,  1996 

28  Parts:  . 

1-42  . 

’  (869-028-00106-8) . 

35.00 

July  1,  1996 

43-end . . 

.(869-028-00107-6)  . 

30.00 

July  1,  1996 

July  1,  1996 

29  Parts: 

0-99  . 

.  (869-028-00108-4) . 

26.00 

100-499  . 

.  (869-028-00109-2) . 

12.00 

July  1,  1996 

500-899  . 

.(869-028-00110-6) . 

48.00 

July  1,  1996 

900-1899  . 

.(869-028-00111-4)  ...... 

20.00 

July  1,  1996 

1900-1910  {§§  1900  to 
1910.999)  . 

.(869-028-00112-2) . 

43.00 

July  1,  1996 

1910  (§§1910.1000  to 
end)  . 

.(869-028-00113-1) . 

27.00 

July  1,  1996 

1911-1925  . 

.  (869-028-001 14-9) . 

19.00 

July  1,  1996 

1926  . 

.(869-028-00115-7)  . . 

30.00 

July  1,  1996 

1927-End  . 

.(869-028-00116-5) . 

38.00 

July  1,  1996 

30  Parts: 

1-199  . 

.(869-028-00117-3)  . 

33.00 

July  1,  1996 

200-699  . 

.(869-028-00118-1)  . 

26.00 

July  1,  1996 

700-End  . 

.  (869-028-001 19-0) . 

38.00 

July  1,  1996 

31  Parts: 

0-199  . 

.  (869-028-00120-3) . 

20.00 

July  1,  1996 

208-End  . 

.  (869-028-00121-1) . 

33.00 

July  1,  1996 

32  Parts: 

1-39,  Vol.1 . 

15.00 

2  July  1,  1984 

1-39,  Vol.  II . 

19.00 

2  July  1,  1984 

1-39,  Vol.  Ill . 

18.00 

2  July  1,  1984 

1-190  . 

(869-028-00122-0) . 

42.00 

July  1,  1996 

191-399  . . 

(869-028-00123-8) . 

50.00 

July  1,  1996 

400-629 _ _ 

(869-028-00124-6)  . 

34.00 

July  1,  1996 

630-699  . 

(869-028-00125-4) . 

14.00 

5  July  1.  1991 

700-799  . 

(869-028-00 1 26-2) . 

28.00 

July  1, 1996 

800-End  . 

(869-028-00127-1) . 

28.00 

July  1.  1996 

33  Parts: 

1-124  . 

..  (869-028-00 1 28-9) . 

26.00 

July  1,  1996 
July  1,  1996 

125-199  . 

..  (869-028-00129-7) . 

35.00 

200-End  . 

..  (869-028-00130-1) . 

32.00 

July  1,  1996 

34  Parts: 

1-299  . 

..  (869-028-00131-0) . 

27.00 

July  1,  1996 

300-399  . 

..  (869-028-00132-7) . 

27.00 

July  1,  199o 

400-End  . 

..  (869-028-00133-5) . 

46.00 

July  1,  1996 

35  . 

..  (869-028-00134-3) . 

15.00 

July  1,  1996 

July  1,  1996 

36  Parts 

1-199  . 

..  (869-028-00135-1) . 

20.00 

200-End  . 

..  (869-028-00136-0) . 

48.00 

July  1,  1996 

37 . 

..  (869-028-00137-8) . 

24.00 

July  1,  1996 

38  Parts: 

0-17  . 

..  (869-028-00138-6) . 

34.00 

July  1,  1996 

18-End  . 

.  (869-028-00139-4) . 

38.00 

July  1,  1996 

39  . 

..  (869-028-00140-8) . 

23.00 

July  1,  1996 

40  Parts: 

•1-51  . 

..  (869-028-00141-6) . 

50.00 

July  1,  1996 

•52 . 

..  (869-028-00142-4) . 

51.00 

July  1,  1996 

•53-59  . 

..  (869-028-00143-2) . 

14.00 

July  1,  1996 

60  . ji _ 

..(869-028-00144-1)  ...... 

47.00 

July  1,  1996 

•61-71  _ 

..  (869-028-00145-9) . 

47.00 

July  1,  i996 

•72-80  . . 

...  (869-028-00146-7) . 

34.00 

July  1,  1996 
July  1,  1996 

•81-85  . 

...  (869-028-00147-5) . 

31.00 

86  . 

...  (869-028-00148-3) . 

46.00 

July  1,  1996 

•87-135  . . . 

...  (869-028-00149-1) . 

35  no 

July  1,  1996 

•136-149  . 

...  (869-028-00150-5) . 

35.00 

July  1,  1996 

•150-189  . 

...  (869-028-00151-3) . 

33.00 

July  1,  1996 

•  190-259  . 

.(869-02800152-1) . 

22.00 

July  1,  1996 

•260-299  . 

...  (869-02800153-0) . 

53.00 

July  1,  1996 

Title  Stock  Number 

•300-399  . (869-028-00154-8) . 

•400-424  . (869-028-00155-6) . 

•425-699  . (869-028-00 1 56-4) . 

•700-789  . (869-028-00157-2) . 

•790-End . (869-028-00158-7) . 


41  Chapters: 


1. 1- 1  to  1-10 . 

1. 1- 1 1  to  Appendix,  2  (2  Reserved) . 

3-6 . . . 

7  . 

8  . 

9  . 

10-17  . 

18,  Vd  1,  Parts  1-5 . 

18,  Vol.  II,  Parts  6-19 . 

18.  Vol.  III.  Parts  20-52  . : . 

19-100  . 

1-100  . 

(869-028-00159-9) . 

101  . 

(869-028-00160-2) . 

102-200  . 

(869-028-00161-1) . 

201-End  . 

(869-028-00162-9) . 

42  Parts: 

•i-399  . 

..  (869-028-00163-7) . 

•400-429  . 

..  (869-028-00164-5) . 

•430-End . 

..  (869-02800165-3) . 

43  Parts: 

•1-999  . 

..  (869-028-00166-1) . 

•1000-end  . 

..  (869-028-00167-0) . 

•44  . 

..  (869-02800168-8) . 

45  Parts: 

•1-199  . . 

..  (869-02800169-6) . 

•200-499  . 

..  (86*028001 70-0) . 

•500-1199  . 

..(869-02800171-8) . 

•120O-End . 

..(869-02800172-6) . 

46  Parts: 

- 

•1-40  . 

..(869-02800173-4) . 

•41-69  . 

...  (869-028-00 1 74-2) . 

•70-89  . 

...  (869-028-00175-1) . 

•90-139  . 

..  (869-02800176-9) . 

•140-155  . 

...  (869-028-00177-7) . 

•156-165  . 

..  (869-028-00178-5) . 

•166-199  . 

...  (869-02800179-3) ...... 

•200-499  . 

...  (869-028-00180-7) . 

•500-End . 

...  (869-02800181-5) . 

47  Parts: 

•0-19  . 

...  (869-028-00182-3) . 

•20-39  . 

...  (869-02800183-1) . 

•40-69  . 

...  (869-02800184-0) . 

•70-79  . 

...  (869-02800185-8) . 

•80-End  . 

...  (869-028-00186-6) . 

48  Chapters: 

•1  (Parts  1-51)  .... 
•1  (Parts  52-99)  .. 
•2  (Parts  201-251) 
•2  (Parts  252-299) 

•3-6 . 

•7-14  _ 

•15-28  . 

•29-End  . 


49  Parts: 

•1-99  . (869-028-00195-5) . 

•100-185  . (869028-00196-3) . 

•186-199  . (869-028-00197-1) ...... 

•200-399  . (869-028-00198-0) _ 

•400-999  . (869-028-00199-8) _ 

•1000-1199  . (869-028-00200-5)  ...... 

•1200-End . (869-028-00201-3) _ 

50  Parts: 

•1-199  . .  (869-028-00202-1) . 

•200-599  . (869-028-00203-0) . 

•600-End _ (869-028-00204-8) _ 


(869-028-00 1 87-4) 
(869-028-00188-2) 
(869-028-00189-1) 
(869-028-00190-4) 
(869-028-00191-2) 
(869-028-00192-1) 
(869-028-00193-9) 
(869-028-00194-7) 


Price 

Revision  Date 

28.00 

July  1,  1996 

33.00 

July  1,  1996 

38.00 

July  1,  1996 

33.00 

July  1,  1996 

19.00 

July  1,  1996 

13.00 

3  July  1,  1984 

13.00 

3Juiy  1,  1984 

14.00 

3  July  1,  1984 

6.00 

3  July  1,  1984 

4.50 

3  July  1,  1984 

13.00 

3  July  1,  1984 

9.50 

3  July  1,  1984 

13.00 

3  July  1,  1984 

13.00 

3  July  1,  1984 

13.00 

3  July  1,  1984 

13.00 

3  July  1, 1984 

12.00 

July  1,  1996 

36.00 

July  1,  1996 

17.00 

July  1,  1996 

17.00 

July  1,  1996 

32.00 

Oct.  1,  1996 

34.00 

Oct.  1,  1996 

44.00 

Oct.  1,  1996 

30.00 

Oct.  1,  1996 

45.00 

Oct.  1,  1996 

31.00 

Oct.  1,  1996 

28.00 

Oct.  1,  1996 

14.00 

6  Oct.  1 

,  1995 

30.00 

Oct.  1,  1996 

36.00 

Oct.  1,  1996 

26.00 

Oct.  1,  1996 

21.00 

Oct.  1,  1996 

11.00 

Oct.  1,  1996 

26.00 

Oct.  1 

,  1996 

15.00 

Oct.  1,  1996 

20.00 

Oct.  1,  1996 

22.00 

Oct.  1 

,  1996 

21.00 

Oct.  1,  1996 

17.00 

Oct.  1,  1996 

35.00 

Oct.  1,  1996 

26.00 

Oct.  1,  1996 

18.00 

Oct.  1 

1.  1996 

33.00 

Oct.  1,  1996 

39.00 

Oct.  1,  1996 

45.00 

Oct.  1,  1996 

29.00 

Oct.  1 

1,  1996 

22.00 

Oct.  1,  1996 

16.00 

Oct.  1,  1996 

30.00 

Oct.  1 

1,  1996 

29.00 

Oct.  1 

1,  1996 

38.00 

Oct.  1,  1996 

25.00 

Oct.  1,  1996 

32.00 

Oct.  1,  1996 

50.00 

Oct. 

1,  1996 

14.00 

Oct.  1,  1996 

39.00 

Oct.  1,  1996 

49.00 

Oct.  1,  1996 

23.00 

Oct.  1,  1996 

15.00 

Oct.  1,  1996 

34.00 

Oct.  1,  1996 

22.00 

Oct. 

1,  1996 

26.00 

Oct.  1,  1996 

Title  Stock  Number  Price  Revision  Date 

CFR  Index  ond  Findings 

Aids . (869-032-00047-6)  45.00  Jon.  I,  1997 

Complete  1 997  CFR  set .  95 1 .00  1997 

Microfiche  CFR  Edition: 

Subscription  (moiled  as  issued)  . 247.00  1997 

Individual  copies .  1.00  1997 

Complete  set  (one-time  mailing)  . .  264.00  1996 

Complete  set  (one-time  mailing)  .  264.00  1995 

’  Bee ouse  Title  3  is  an  annual  compilation,  this  volume  and  all  previous  volumes 
should  be  retained  as  a  permanent  reference  source. 

2  The  July  1,  1985  edition  of  32  CFR  Parts  1-189  contains  a  note  only  for 
Parts  1-39  inclusive.  For  the  fuli  text  of  the  Defense  Acquisition  Regulations 
in  Parts  1-39,  consult  the  three  CFR  volumes  issued  as  of  July  1,  1984,  containing 
those  parts. 

3  The  July  1,  1985  edition  of  41  CFR  Chapters  1-100  contains  a  note  only 
for  Chapters  1  to  49  inclusive.  For  the  fuH  text  of  procurement  regulations 
in  Chapters  1  to  49,  consult  the  eleven  CFR  volumes  issued  as  of  July  1, 
1934  containing  those  chapters. 

4  No  amendments  to  this  volume  were  promulgated  during  the  period  Apr. 
1,  1990  to  Mar.  31,  1997.  The  CFR  volume  issued  April  1,  1990,  should  be 
retained. 

5  No  amendments  to  this  volume  were  promulgated  during  the  period  July 
1,  1991  to  June  30,  1996.  The  CFR  volume  issued  July  1,  1991,  should  be  retained. 


6  No  amendments  were  promulgated  during  the  period  October  1,  1995  to 
September  30,  1996.  The  CFR  volume  issued  October  1,  1995  should  be  retained. 
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TABLE  OF  EFFECTIVE  DATES  AND  TIME  PERIODS-^JUNE  1997 

This  table  is  used  by  the  Office  of  the 
Federal  Register  to  compute  certain 
dates,  such  as  effective  dates  and 
comment  deadlines,  which  appear  in 
agency  documents.  In  computing  these 

dates,  the  day  after  publication  is 
counted  as  the  first  day. 

When  a  date  falls  on  a  weekend  or 
holiday,  the  next  Federal  business  day 
is  used.  (See  1  CFR  18.17) 

A  new  table  will  be  published  in  the 
first  issue  of  each  month. 

Date  of  FR 

PUBLICATION 

15  DAYS  AFTER 
PUBLICATION 

30  DAYS  AFTER 

PUBLICATION 

45  DAYS  AFTER 
PUBLICATION 

60  DAYS  AFTER 
PUBLICATION 

90  DAYS  AFTER 
PUBLICATION 

June  2 

June  17 

July  2 

July  17 

August  1 

September  2 

June  3 

June  18 

July  3 

July  18 

August  4 

September  2 

June  4 

June  19 

July  7 

July  21 

August  4 

September  2 

June  5 

June  20 

July  7 

July  21 

August  4 

September  3 

June  6 

June  23 

July  7 

July  21 

August  5 

September  4 

June  9 

June  24 

July  9 

July  24 

August  8 

September  8 

June  10 

June  25 

July  10 

July  25 

August  1 1 

September  8 

June  1 1 

June  26 

July  11 

July  28 

August  1 1 

September  9 

June  12 

June  27 

July  14 

July  28 

August  11 

September  10 

June  13 

June  30 

July  14 

July  28 

August  12 

September  1 1 

June  16 

July  1 

July  16 

July  31 

August  15 

September  15 

June  17 

July  2 

July  17 

August  1 

August  18 

September  15 

June  18 

July  3 

July  18 

August  4 

August  18 

September  16 

June  19 

July  7 

July  21 

August  4 

August  18 

September  17 

June  20 

July  7 

July  21 

August  4 

August  19 

September  18 

June  23 

July  8 

July  23 

August  7 

August  22 

September  22 

June  24 

July  9 

July  24 

August  8 

August  25 

September  22 

June  25 

July  10 

July  25 

August  11 

August  25 

September  23 

June  26 

July  11 

July  28 

August  1 1 

August  25 

September  24 

June  27 

July  14 

July  28 

August  11 

August  26 

September  25 

June  30 

July  15 

July  30 

August  14 

August  29 

September  29 

June  30 
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